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UNITED STATES OF A.MERICA,

.Appellant,
vs.
PABST BREWING COMPANY, SCHENLEY INDUSTRIES,
INO., THE VAL CORPORATION,

Appellees.
On .Appeal from the United States Distr ict Court for
the Eastern District of Wisconsin.
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I
BRIEF FOR · PABST BREWING COMPANY

I

OPINION BELOW

I

The opinion (R. 422) of the District Court sustaining
Pabst's1 motion to dismiss the complaint pursuant_ to Rule
1

Throughout this brief appellee Pabst Drewing Company is
referred to as ' 'Pabst" ; Blatz Brewing Compa.ny, the assets and
business of wl1ich P abst acquired from appellee Schenley Inw
dustries, Inc., i.<; refer.red. to as "Blatz." R.eferenees are to tl1e
opinion (Op. -· ), findings (F..... ), and conclusions (C... . ) of
the trial court a.nd the exhibits introduced by the government
at tri_al (JX .... or GX ... ) as printed in the r ecord (R ....) and
to the government's brief on the mer its (G.B. .. ) or its Jurisdictional Statement (.T.S. .... ). J~mphasis within quotations has
been supplied unless otherwise noted.
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41.(b) of the Federal Rules of Civil Procedure at the conclusion of the government's case is reported at 233 F. Supp.
475. The final judgment, findings of fact and conclusions
of law are reprinted here (R. 481, H. 456 a.nd R. 480).

QUESTIONS PRESENTED
. The ~ltimate question is whether the trial court erred
in holding that the documentary evidence submitted by the
government helow, without interpretation or explanation
hy a single live witne ss, when weighed by the trial court
in accordance with Rule 41(h), failed to sustain the government's hurdon of proving that the Pabst acquisition of
Blatz wa.s in violation of .Section 7 of the Clayton Act (F.
59, R. 479).
Important suhsidiary questions include:
1. Did the trial court err in holding that the government
failed to sustain its hurden of proving:
(a) That either ·\Visconsin or the three-state area,
composed of Wisconsin, Illinois, and l\.Uchigan, is a
:. i:elevant geographic :market or section of the country
in whi_ch to determine the prohable effect of the merger;
and

(h)

That in the continental United States (the stip,.

nlated relevant geographic market) the effect of the
acquisition might be subs tantially to lessen competition
or t_o tend to create a n1onopoly in the production,
distrihution, and sale of heerf

2. H~s the government shown here that the findings by
.the trial court .are "clearly erroneous"?

3
RULES INVOLVED
Rules 41(b) and 52(a) of the F'ederal Rules of Civil
Pro-cedure provide in p~rtinent part:
' 'Rule 4l(b) ... After the plaintiff, in an action tried
by the court without a jury, has completed the presentation of his evidence, the defendant, .. . may move
for a dismissal on the ground that upon the facts an.d
the law the plaintiff has shown no right to r elief. The
court as t rier of t..he facts may th.en dntermine them
and render judgment against the plaintiff or may decline to render any judgment until the close of all the
evidence. If the court renders judgment on the merits
against the plaintiff, the court shall make findings as
provided in Rule 52(a). Unless the court in its order
for dismissal otherwise specifies, a dismissal under
this subdiYision ... operates as an adjudication upon
tbe merits.' '
·
"Rule 52(a): . . . I n all actions tried upon the
facts ·without a jury . .. , the court shall find the
facts specially and state separately it.3 conclusions of
law thereon and judgment shall be enterad pursuant
to Rule 58 . . . Findings of fact shall not be set aside
unless clearly erroneous . . . . "

STATEMENT
I. The Issues
Pabst Brewing Company acquired the business and asset·3
of Blatz Brewing Company on July 30, 1958 (F. 3, R . 456) .
.At the time of the acquisition, Pabst ranked 11th in the sale
of beer by breweries in t.he United States, accounting for
approximately 2.67?'o of national beer sal~s, while Blatz
ranked 13th and accounted for 2.04% (F. 16, R. 462; Op.
R. 427). The complaint attacking this acquisition was
filed October 1, 1959 (F. 4, R. 457). As a result of pretrial
procedures, the parties agreed in advance of trial that

"[n]o evidence shall bo introduced at trial as to any events
occurring after December 31, 1961" (R. 114, 116), "the
only line of commerce involved is the heer industry" and
that "the contir?ental United States as a who1e was a relevant section of the country" (F'. 5, R. 457; Op. R. 428). Left
open for resolution at trial were issues as tO' whether the
state of Wisconsin and the three states of Illinois, '\Viscon·.sin, and 1fichlgan were relevant sections of the country
and, if so, whether in these two alleged sect.ions, or in the
United States as a whole, the acquisition mi ght substantially lessen competition or tend to monopoly (F. 6, R. 458).
Pabst also asserted a "falling firm" defen ~e to which the
government took exception (F. 6, R. 458) ; this issue was not
reached '.'lt trial (G.B. 3, n. 2).
The government's case consumed less than two trial days
and consisted entirely of documents and statistics (F. 12,
R. 460). Pabst then moved to dismiss under Rulo 4l(b)
of the Federal Ru1es of Civil Pro·cedure on the ground that
on the facts and the law the government had shown no
right to relief, and the motio11 was granted. The trial judge
concluded that the govermnent had failed to meet its burden of proving (1) that Wi sconsin, or the three-state area
of Illinois, Wisconsin and 1fi.c higan combined, is a relevant
section of the country, and (2) that in th') United States~
the only other area alleged by the governmen t to be a relevant section of the country, the effect of the acquisition
ri1ay be aubstantially to lessen competition or to· tend to
create ·a monopoly in beer (C. 4, 5, R. 480).
The issues presented by this appeal thns tnrn entirely
upon whether the trial judge was clearly erroneons in
r eaching .these factual conclusions on the issues of relevant
;m'arket. ana" effect on competition.
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II. The Failure of Proof.
The government refrained from offering at the trial
significant evidence in its possession r elating to factual
matters now argued in its brief. The paramount contention of the government is that a violation should
be found as to the state of \Visconsin. \Yhile its alternative
contentions as to the national market and the alleged threestate market are preserved in footnotes, ( G.B. 22, 45) it
evidently hopes to sustain this appeal almost exclusively
upon the l)asis of arguing that \Visconsin is a separate
relevant market.
To establish this, it contends that significant barriers
to entry exist which deprive \Visconsin consumers of the
protection of actual and potential competition by out-ofstate brewers. At the trial, however, the governrnent introduced no evidence as to such barrier s, although it had
the best sources of reliable information, not only available
to it, but actually on hand in the form of expert t rade
witnesses and detailed competitive and economic data.
The government subpoenaed for the trial 71 witnesses
including 39 brewers, 24 beer distrihutors7 and 8 maltsters
from among 404 brewers, distributors, and malts ters interviewed by its representatives (F. 8, R. 459, Op.R. 424-7) .
'l'hese witnesses were represented to the court to he "industry experts" (Op.R. 425), but, on the eve of trial; the
government decided to call none of them ( Op.R. 426).

Aho11t three weeks before trial, in asking for permission
to issue subpoenas to those of its brewer, distributor, and
· maltster witnesses who lived outside the 100 mile witness
area, government counsel had told the trial court: ' ' All
such witnesses are believed by the plaintiff to have evidence
material to the issues of this cause, and that [ sio] the
testimony of said u-it·nesses is necessary to establish the

6

alleged violations of the charges and allegations contained
in the complaint filed in the above case,, (R. 123).
In its trial brief, filed two weeks before trial, the government exhorted the court to pay "close attention" to the
testimony of the brewer witnesses who would "testify
about the actual competitive situation in the beer industry"
(Op.R. 424). Such testimony would be particularly important in a Section 7 case, the government stated, because, ''The Court is called on. in deciding these cases to
predict the future ai1d to do so must receive all the help
it can get from industry representatives. '1.1he best source
lies in in,dusfry experts, men long versed in the problems
of breweries" (Op.R. 425).
On January 20, 1964, one week before trial, an order was
entered governing the exchange of lists as to the order of
witness appearances (R. 125, Op.R. 426). Three days later,
however, perhaps in recognition that its witnesses would
not say what government counsel thought they would say,
but in any event for reasons which have never been explained satisfactorily (Op.R. 426~7), the government then
abruptly changed its course and informed the court and
defense counsel that "this case well lends itself to trial
as a purely documentary case with no live witnesses" (R.
126). The government. thus abandoned all of the witnesses
wl10, a few days earlier, were said to be the experts whose
testimony would be "necessary" to enable the trial judge to
deal correctly vvith tl1e complex issues before him.
In the same manner, the government dropped at the
·.eleventh hour highly material documentary evidence which
it had proposed to use. rrhe trial court and the parties
had evolved a discovery program from a series of pretrial conferences under whicl1 each party advised the other,
not only of the names and addresses of those who were to

7

be called as witnesses together with a brief description of
their expected testimony, but also the documentary evidence upon which it would rely (Op.R. 423-4). The government responses to the pretrial orders have been reprinted in the record (R. 55, 64) and Pabst's response is on
:file with the Clerk of this Court (R. 17).
The government stated that it would introduce documents of its 71 brewer, distributor and maltster witnesses
relating to their production and sales, and also to the dis·
tributor witness' customers (R. 94). Trial subpoenas
duces tecum (R. 98-106) were served on these witnesses,
and each of them produced at Milwaukee for examination
by counsel for both sides documents, or affidavits in lieu
thereof, showing the production and sales of beer or malt
for each s tate for each brewer or maltster and the profit or
loss therefrom plus customer lists of distributors (R. 1017) . None of this evidence on actual economic facts of the
beer industry was ever offered. The government's case
consisted of stipulated statistical data, brief excer pts from
Pabst director minutes, Pabst correspondence and memoranda, limited Pabst answers to interrogat ories, and a few
lines from the depositions of two Pabst officials, plus tables
and other excerpts from trade journals and charts or
graph.;; prepared from the statistical exhibits (Op.R. 454).
The government now urges that the trial court committed error in his :findings of fact. The factual assertions
upon which the government argument depends relate entirely to questions of the nature, geographical scope, and
marketin.g facts of competition in the beer industry. These
are questions upon which the facts olwiously were available to the government. But the evidence was not offered
On this a.pr>eal, the govermnent is seeking to repai.r the
deficiencies in its proof almost entirely by unproven assertions and hypotheses outside the record. Pabst sug-

8
gests to the Court that to permit the government to prevail in this way would make a virtue of non-disclosure in
an area of law in which the need for t11e best information
is of the utmost importance.
For example, in its basic contention that the state of
\Visconsin is a relevant market, the government states that
high transportation costs are a substantial barrier to sales
in Wisconsin by out-of-state brewers (G.B. 42), but admits
that there is not an iota of evidence in the record showing
the actual cost of beer transportation or its relationship to
total costs and sales (G.B. 42). The government can hardly suggest that such evidence was unavailable, for obviously the witnesses subpoenaed by the government would
have had such information at l1and and could also have
given· it reliable interpretation. Governrnent counsel also
assert as of their own knowledge that established consumer
preferences for particular brands of beer are a major factor
in making entry by out-of~state sellers difficult (G.B. 39).
Again, there is no evidence whatever to support this theory.
And a.gain, no persons could be better qualified to testify
on this subject for or against the government's theory than
the expert trade \~itnesses called, but not produced, by the
government.
The government argues that small variations in "pro~
ducer" prices for beer in different states show that the
state of Wisconsin is a separate market (G.B. 38), yet the
trial judge called attention in his findings to the limitation
of record price information to only Pabst and Blatz prices
for a single size and type of package (F. 29, It. 467). The
price information was in the government's possession;
numerous witnesses were available to interpret it; none
were. called. The government argues generally that the
beer industry is characterized by localized markets. As
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will be shown, the record evidence actually shows the contrary. Yct the governmeut excluded all testimony on the
subject and refrained from offering ·complete statistical
evidence in its possession with respect to the geographical
extent and Yolume of sales in all parts of the country hy
the various hrcwers, large and small, who were ready to
t.estify.
The trial court studiously refrained from indulging in
presumptions unfavorable to the government despite the
government's broken promise to assist it with live witnesses and its failure to produce other relevant evidence.
But the court was entitled to do otherwise nnder Intersta.te Circuit, bic. v. United States7 306 U.S. 208 (1939),
where this Court said:
"The production of weak evidence when strong is
available can lead only to the conclusion that the strong
would have been adverse. . . . Silence t.hen hecomes
evid('nce of the most convincing character." (306 U.S.
at 226)

Ill The Facts
The evidence produced hy the government fails to sustain its contentions on any of the disputed issues; actually,
what these facts show is that beer is sold in. a national
.
market, that competition among brewers is growing. and
the intensity of this competition is not j eopardized hy
either the acquisition of Blatz hy Pahst or hy any other
development shown in the record.
A. The Brewing Industry

Probably the most important fact ahout present day competition in the heer industry is that there are many important sellers and n.o one firm is dominant. In 1961,
for example, there were well over 100 firms with over 400

I

I

I
I

I

I

I
I

I
I
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different brands selling beer in this country (F. 47, R. 476;
GX 257, R. 406-1.0) and 25 of these companies each made at
least 1% of national sales (F. 45, R. 475). 'l'he leader, in
fact, had but 9.55% of national sales (J.i'. 45, H. 475). Fur·
ther evidence of the intensity of competition among the
brewers is that between 1957 and 1961 eight of the ten top
firms in 1961 changed rank at least once and six of them
changed rank two or more times (JP. 45, H.. 472-5). Furthermore, many other brewing firms are providing increasingly vigorous competition for the industry leaders. Coors,
for example, climbed from 19th to 11th rank between 1957
and 1961 while doubling its sales volume to 2,303,000 bar·
rels and Olympia moved fron1 21st to 15th rank as its sales
increased 40% (l~"t. 45, R. 472-5). Conversely, since per
capita beer cons1unption has been declining (GX 264, R.
415) and national beer output was constant prior to 1959
and increased only moderately from 1958 to 1961 (F. 44,
R. 472), it is evident that certain firms have suffered sales
decreases. Thus, in 1957-61 second-ranked Schlitz lost
more than 250,000 barrels in annual sales volume, Stroh
lost 500,000 barrels and fell in rank from 9th to 13th and
Ruppert slid from 14th to 20th rank on a 22% sales decline
(F. 45, R. 472-5). No evidence suggests any diminution in
the
vigor of. competition. Rather, the picture is one of in.
creasingly intensive con1petition.
'\Vhile there has been a decrease, at a declining rate
since 1949, in the number of breweries operating in the
United States since the repeal of national prohibition in
1933, the government offered no evidence as to the reasons
for such decrease (F. 48, R. 476), but some reasons are
suggested by the record. Among these are the failure of
national demand to return to the pre-prohibition level until
.1943 as shown by the production statistics ( GX 245, R. 357;
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F. 44, H.. 472) 2, the failure of national beer demand to increase in the 1947-58 period (F. 44, It. 472); tbe 20%
decline n1 per capita beer consumption between 1945 and
1961 (GX 264, R. 415) ; the ever increasing importance of
package beer at the expense of draft beer so that by 1961
over 80% of all beer was sold in cans and bottles ( GX 260..1,
R. 411-3); and cost squeezes brought about by high and increasing taxes (GX 256, R. 389-92; GX 265, R. 417·8). Fur~
thermore, t.he vast changes in the national economy generally, including improvements in transportation, refriger.
ation, packaging and marketing obviously increased and
enlarged the geographic scope of competition in beer as ii:i
other industries after \Vorld l.Var II. Everything in the
record is as consistent with the conclusion that these
changes have increased the vigor of competition in the beer
industry as it is "\Yith the government's charges.
'l'he trial judge found that "there is no evidence in the
record that competition in the beer industry is in any manner localized" ( ~". 30, R. 467) and Uris finding is supported
by such evidence as the government has introduced.
The map opposite page 12 demonstrates the reason for the nationwide pattern of beer shipments. As
is graphically demonstrated there, most states have no
breweries at all or do not produce sufficient beer even to
satisfy the total requirements of that particular state, assuming that all locally brewed beer was consumed '\\1.thin
the state. Tho facts concerning Wisconsin will demonstrate
that even in that excess production state, almost 25% of
the beer consumed was imp<Yrted.3 In 1961, there were
2 All

production 'statistics cited herein refer to tax-paid with·
drawals, the output of breweries subject to the federal excise tax
(JX 1-11, R. 139-49).
3

See Statement and Argument, pp. 14, 45, infra.
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only twelve states which produced more beer than they
oonsume<l and five of these which account for roughly twothirds of the surplus beer are located adjacont to the Mississippi River. These states necessarily had to provide
all of the beer demand for the 37 beer deficit states not
supplied by their own breweries so that large quantities of
beer are shipped substantial distances from the brewery
(JX 11, R. 149; .JX 21, R. 159).
Further evidence of the nationwide beer shipping patterns shows that until 1H59 Blatz was able to serve the
entire nation out of its :Milwaukee brewery (F. 14, ll 461)
and that Pabst served 35 or 40 states f rom its Milwaukee
an<l Peoria breweries {see GX 110, R . 250-1; JX 55, 56, R.
193-4; GX 115, R. 253-9).
B. Pabst and Blatz.

When it acquired Blatz on J uly 30, 1958, Pabst was one
of the companies whose sales had heen on a steady decline.
From 1949 to 1958 total sales of Pabst fell from 4,336,378
barrels (5.14% of national sales) to only 2,254,001 barrels
(2.67%) (F. 15, R. 461; F. 16, R. 4.62). In fact, the com·
bined sales of Pabst and Blatz in 1958 were Je.ss than Pabst
sales alone in 1949 and 1952 (F. 15, R. 461; F\ 16, R. 462) ·
Nevertheless, in all those years P abst beer was sold in
each of the states in the United States (F. 14, R. 461) and
it had not concentrated its sales efforts in any particular
geographic area. For example, in 1958 only about 15%
of total P abst sales were ma<le in \Visconsin and in that
year it sold more beer in California than in Wisconsin

·.
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(F. 26, R. 466; I!.,. 25, R. 465). The t otal advertising expenditures in ., Visconsin are roughly proportional to the
percentage of sales made in \ Visconsin for both P abst and
Blatz (F'. 27, 28, R. 466). Contrar y to the suggestion made
by the government that Pabst sold many brands, and that
each of them had a brand manager (G.B. 6), the complaint
itself (H. 23) as well as a g overnment exhibit (GX 110, R.
250) demonstrate that in the years just preceding the Blatz
acquisition, virtnally all of P abst sales efforts were on
Pab~t Blue Hibbon Beer and Ale-except for some effor t
on a secondary 1)rm1c1 1n California.
The Milwaukee brewery is the largest of the four P abst
p1ants aud has t.he g reatest capacity (F. 13, R. 460). As
a result., this brewery and the one in Peoria serve the large
majority of states (See GX 110, lt. 250; .TX 56, R. 194;
GX 115, R. 253-9) . The record indicates that beer brewed
in 1\filwaukee is sold in such far distant states as Maine and
New Hampshirr., "\V ashington and Oregon, and 1\.Iaryland in
the South ( GX 115, R . 253-9; .TX 56-9, R. 194-7; J X 19-21,
R. 157-9).

Blatz, likewise, has always been a national competitor
as shown by i t3 sales in 40 states in 1958 and in 48 or 49
states in 1959-61 (F. 14, R. 461). The government asserts
(G.B. 8) that "between 31% and 46%" of Blatz sales " were
consistently made'' in \Visconsin. The uncontested :finding of the trial judge on this point was that the percentage
of total Blatz sales m ade in vVisconsin was declining and
'"'ell below the stated level :
P er cent of Tot al Blaf.z

Y ear

Sales lVhich W ere
J!ade in. Wisconsin

1957

31.36

1958

23.49

1959

19'.51

1960
1961

17.49
17.02

Source:

F . 26, R. 466.
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C. Wisconsin.

·The chart opposite page 14 shows that in recent
years the state of \Visconsin has consumed only 3%
to 4% of national beer output (F. 19, R. 464). Despite this
relatively small potential, 54 companies, or one-third Qf
all the firms selling beer in the nation, made 1961 sales
in \Visconsin (G.B. 36). These 54, as a group, accounted
for one-half of total national production in 1961 (JX 4446, R. 1.82-84; JX 78, R. 216). Of these 54 firms 24 had
no production facilities in 1Visconsin, yet they accounted for
25% of \Visconsin sales4 (JX 78, R.. 216; OX 257, R. 403-5).
The increasing impO'rtance of non-'\Visconsin-brewed beer
in \Visconsi11 is shown by the fact that the total consumption
of beer in '\Visconsin increased by less than 7% between
1.955 and 1961 while the amount of beer imported into
the state increased by 43% during this same period (E'. 19,
R. 464). The plants nearest to \Visconsin of the two leading
shippers into the state, Anheuser-Busch, St. l.;ouis, and
·uamm, St. Paul, are located more than 32;) miles from the
southeast corner of '\Visconsin where much of the ·state's
population including :Milwaukee is located. Other brewing
cities withing ro'Ughly the same distance of ·Milwaukee are
Detroit, Chicago, Evansville, South Bend, Louisville and
Toledo.
•"Imports" refer to sales of beer in one state by breweries located
in a. different state. Government trial counsel did not introduce
\Visconsin import figures for 1952-1961 which were available in a
stipulated talmlation, but the figures for 1955 to 1961 may he
computed from JX 19-21, 60, 63, 66, 69, 72, 75, 78, and GX 257,
which were in evidence and are in the record here. (R. 157-59, 198,
201, 204, 207, 210, 213, 216, 403). The tabulation is set forth in
full, at p. 45 infra.
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"\Visconsin consisten tly produces much more beer (over
10,000,000 ba.rrels nnnually in 1947"'61) (F. 18, R. 463) than
it consumes; in 1957-61, 75<yo to 80% of \Visconsin-brewed
beer \Vas consumed outside of \V1sconsin. 5
In 1961, three of the eight leading seUcrs in '\Visconsin
were out-of-state brewers, t o-wit, Hamm, ranking second, Anheuser-Busch, sixth and Drewry, eighth. These
three firms had r emarkable sales increa!Ses in "\Visconsin in 1955-611 .Anheuser-Busch increasing its sales there
by 136% and IIamm and Drewry each increasing their
\Visconsin. sales l)y more than 50% (.JX 60, R. 198; JX
78, R. 216) , The home plant of each of these firms is
outside of the alleged three-state area as well as ·W isconsin (GX 257, R. 40a-05), The suggestion of the government that the share of \Visconsin sales accounted
for by the various \Visconsin sellers (G.B. 36) has
r emained constant is disprov-ed by its O\vn exhibit (G,B.
50-51) \Yhich. shows that in 1955-61 thirteen of the twentyt.hree leading Wisconsin sel1ers listed by the government
had at lea;;t a 25% variation in their pe rcentage ~h are of
'\Visconsin ~ales, 6
D. Wisconsin, Illinois and Michigan.

There were eighty-six breweris selling their products in
\Visconsin, Illinois and :1fichigan in 1961 (JX 99-100, R.
237-38); and these eighty-six accounted £or about 72% of
national sales in 1961 (.JX 44-46, R. 182-84; JX 99-100, R.
237-38). Since these three states consume less than 16%
of national beer sales (JX 21, R. 159), the sellers in the
See Argument, p, 49, infra,
The appendix to the government brief shows, for. example, that
Hamm's percentage share ranged from a low of 8.09% to a high of
l2AS% (a change of over 25 %); Miller varied between 4,35%
and 8.36% and eleven other breweries had similar variations.
ri

8
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th~ee states, then, obviously compete in an aroa m ch 1

i

th n

' v·lSoons1n,
· Illmo1s
. . and :Michigan.

u

argcr

J.here is a substa~tial flow of beer into and out of the
t 1ee-state are~. As is shown hereaftcr,7 ahnost 25% of the
beTr consumed 1n the three states is brewed elsewhere and.
conversely, a bout 40% of the beer brewed within "Wisconsin,
Ill~nois and Michigan, is shipped beyond these states fo;
col1sumption.

j
I

SUMM..4RY OF ARGUMENT.

l

This case is simply one in which the. government's
pr9of falls far short of its essential allegations, leading
th~ trial court to enter judgment for the defendants. The
faiiures of proof were n.ot caused by unavailability to the
go1ernment of reliable evidence on the issues. On the eve
of j trial the government decided to refrain from call·
in~ any of the nm~1erous expert trade witnesses whom
it had s ubpoenaed, and to forego introduction of exhibits
available to it hearing directly upon the issues of economic
fact raised by its allegations of relevant market and
competitive effect.
The trial judge had no alternative but to find, as he
did, that there · was no evidence establishing a smaller
geographic market than the national market stipulated by
the parties, and none showing that the merger would
have any adverse competitive effect in the national ~ar·
ket. These factual conclusions were based on a combma·
tion of lack of evidence favarable to the government and
·t· f the
basic facts in the record supporting the pos1 ion
defendants.

°

r See Argument, p. 54, infra.

WISCONSIN BEER CONSUMPTION COMPARED WITH
TOTAL UNITED STATES CONSUMPTION, 1952-1961

1952

1953

1954

1955

1956

1957

1958

1959

1960

1961

10
KEY:

Toto! U.S. Consumption

30

20

•

Wiswnsin Consumption

40

60

MILLIONS OF BARRELS

$011rce:

f. 19, R. 464; F. 44, R. 472.
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This appeal thus does not involre any issue of law.
The only question is whether the government, having lost
on t:he facts below, can now overturn the trial court's find~
ings of ftwt. Rules 4l(b) and 52(a) of the Federal Rules
of Cidl Procedure are applicable. The situation is the
same as in any other appeal from a final judgment after
trial without a jury, ·where findings of fact ha·re been made
by the judge. The gO\·ernment is not entitled to reversal
unless it slwws the findings to be clearly erroneous. The
government brief is therefore mistaken ·when it indicates
that the issue is whether it made a prima facie case, imply~
ing that doubts can be resolved in its favor, and that it can
prevail on its choice of eYiclE>nce even if the trial judge
reasonably concludes that all of the evidence preponderates
against it.
A.

B. The method adopted by the government to attempt
to overcome the trinl judge's findi11gs amounts to an attempt to try the case de 1wvo in this Court on the basis of
unverified factual assertions and theories having no foundation in the record. Its brief does not even directly undertake to demonstrate the invalidity of the trial judge's findings of fact, but proceeds as if there had been no findings.
A series of factual assertions are made intending to estab~
lish that \Visconsin is a separate relevant market. \Ve
show by reference to the record that these key assertions,
upon which this appeal depends, are based on no evidence
nnd are unfounded and erroneous.
II. The government states that the issues on this appeal are primarily ones of "standards" for geographic
market determination. This statement ignores the fact
that a series of decisions of this Court have established
clear tests and standards for market definition.
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•.<\.. These standards wer<~ subscribed to by both sides
at the trial and followed by the trial judge.
B. In brief, this Court's decisions establish that (1) relevant market determination is a necessary predicate to the
determination of the competitive effect question, (2) to be
accomplished by locating an economically significant area
of competition, (3) through a pragmatic factual selection
of a market corresponding to the commercial realities of the
industry, (4) showing where the competitive effect of the
merger will be direct and immediate, (5) in light of the
geographic structure of supplier~customer relation, (6)
thus defining the outer boundaries of an area in which those
sellers operate to whom purchasers in the area can turn
for alternative sourc<~s of supply.
C. It is not dear wherein the government finds these
standards wanting, if at all. Its real departure from them
comes not as a matter of theory, but in their application
to the deficfoncies of its own case. As its brief shows,
what the government has done is to reverse the required
order of inquiry by first sofocting the market percentage
it wants, and then attempting to rationalize a relevant
market around it.
This process carries it to levels of argument falling far
below minimum economic and legal standards. Ignoring
the Philadelphia NaUonal Bank recognition that a market
must be viewed in terms of both sdlers and buyers, the
government makes no attempt to deal with tlie seller diroen·
sion of the market. That is, it offers no answer for the
outstanding fact of record that the \Visconsin brewers ~ell
almost 80% of their Wisconsin production of beer outside
of the State of vVisconsin.
The government deals only with the buyer dimension
of the market, and in a manner which would involve no
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compliance with ''economically significant'' tests. While
it concedes that the correct economic standard is whether
there are really substantial barriers to· competition in \Visconsin from out-of-state brewers, it abandons any substance in the application of this .standard. Thus, it
says that the barriers need have no particular height,
and may con::,ist of nothing more than '' some'' cost or other
disadvantage having no min]mnm quantity or quality. Ex~
ccptions in the fo rm of outside sellers to whom the barriers
are "non-existen t " are, it says, to be ign ored even though
they supply 25% of the beer consumed in 1Visconsin. Such
an approach plainly rests npon expediency dictated hy failures of proof, not upon the kind of economic substance
which must supply the !)tandard s of the law.
The government approach to the \Visconsin market issue
neglects completely this Gourt 's recognition of the
significance of potential comp~ tition. I n its r eliance on the
liypotJrnses of counsel n1ther than upon. market facts and
il1e testimony of knowledgeable persons, it departs from
the minimum requiroments of the judicial process. Such an
approach is an over-simplified treatment of the merger
field, and it is wholly inappropriate in the appeal of a case
in which triaJ con.n~ol had at 1iand, but did not introduce,
reliable evidence on all relevant issues.

III. 'l~he preceding discussion should not obscure the
fact that even t11e government's low standards for this case
are not met by the evidence of record.

. A. On the contrary, the evidence shows that \Visconsin
is not a relevant market, and tha.t even if it were, no adverse effect on competition had been sho\\'ll hy any test.
We believe that a discussion. of this evidence is not required because the failures in the government proof al~
ready demonstrated should dispose of the- appeal. :How-
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ever, ~ecause of the government's repeated assertions of
fact without r:gard for either the record or the findings,
we set forth in some detail the record evidence which
shows quite conclusively that vVisconsin is not a relevant
geographic market in the beer industry, and that even if it
were, this merger would not adversely affcct competition

there.
B.

In addition, while the government seems virtually to

have abandoned its complaint allegation that the threestate area, consisting of \Visconsin, Illinois and Michigan
is a relevant market, 'Ye set forth the record evidence which
shows the incorrectness of such an allegation.

C. Finally, while the government also seems not to rely
on its original claim that a violation in the national market
has occurred, and while its brief actually rmdermines its
trial counsel 's stipulation that the entire nation is a
relevant market, we conch1de by calling the Court's attention to the facts of record concerning the beer industry in
the nation as n. whole. These facts show that the merger
itself is of minisculo sit,)'flmcance in an industry characterized hy vigorous competition and lack of concentration.
There is no evidence in the record of any merger in the
beer industry other than the one under attack, nor is there
any evidence of reasons other than natural competitive
forces for the decline in the number of breweries operating
in the United States hetween repeal of prohibition a11d
Decemher 31, 1961, the agreed evi<lence cut-off date. The
rate of decline has dropped appreciably and there is no
basis for inferring that the market shares of the leaders will
ever reach the anticompetitive levels which concerned
Congress when Section 7 ·was enacted.
Accordingly, no case on any alternative market thesi~ ~as
been made. The trial judge was correct in his decision
that the government had shown no right to relief on the
facts and the law.
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ARGUMENT
I. The Government's Attempt To Try The Case De Novo
In This Court On The Basis Of Unverified Assertions
And Theories Of Government Counsel Should Be Rejected.
1

l'be i;,sue:> in this case are whether the trial court erred
in finding (a) that neither \.-Visconsin nor the alleged three*
state area had been show11 to l>e relevant markets, and (b)
that the effect on competition required by Section 7 of the
Clayton Act had not bE~<m shown in the agreed relevant
national market. The government brief states that these
issues are ''primarily ones of standards rather than of
fact" (G.B, 13) . This substitution of words should not
operate to conconl the fact that the government itself does
not claim that any su1Jstantinl question of law i.s presented
on this appeaL Further, to the extent that its use of the
word, "standards," is meant to signify that its hrief does
not constitute a direct assault upon key basic findings of
fact, we cannot agree. \Vnen the government hrief 'finally
comes to grips with what it considers the decisive issue of
whether \VisconRin is a relevant market (G.B, 35-46), its
whole position comes dov;.·n to a series of flat contradictions
by counsel of the trial court's basic factual :findings.
Before proceeding to the argument on that issue it is
important here to point out that: (a) the trial court's find*
ing's are supported by Rules 41 (b) and 52 (a), and must he
tested as tO' '\Vhether they are "clearly erroneous," not as
to whether the government has made a "prima facie"
case; and (b) the g·overnment 's contradictions of the trial
court's :findings are based almost entirely upon unverified
assertions of fact which rest largely on nothing more than
testimony by counsel, and which are directly at war with
facts of r ecord.
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A. Reversal of the Trial Court Requires That the Finding 0f
Fact be Found "Clearly Erroneous."
s

The government argues throughout. its brief that it need
only establish a "prinia f acie'' case both here and in the
lower court. But this approach overlooks the fact that
the provisions of Rule 41 (b) of the F<~deral Rules of Civil
Procedure were applicabfo to the decision in the lower
court, and that Rule 52(a) applies here.
rrhe case before this Court involves no more than a
situation where "the Government's evidence fell short of.
its allegations- a not uncommon form of litigation casualty, from which the Government is no more immune than

others." United States v. Yellow Cab Co., 338 U.S. 338,
341 (1949).
TJie government made a deliberate, eleventh-hour decision in the court below-contrary to previous repeated
representations to the trial judge as to what was "necessary" to prove its case (R. 123)-to present only a
selection of documentary evidence, and to deny to the trial
court the assistance of any witnesses, particularly the subpoenaed brewery witnesses familiar with "the actual competitive situatio11 in the beer industry" (Op. R. 424). Wltlle
-the court below refrained from drawing the highly permis~
sible inference that this was done because the testimony
of these industry experts would have been damaging rather
than helpful to tbe government, 8 it held on the basis of the
documents presented that the government had not sustained its burden of proof (Op. R. 439, 441, 442).

The record makes clear that the government had not
made out a "prima facie" case below in any sense, but in
·reaching his decision under Rule 41 (b), the trial court was
Interstate Circuit, Inc. v. United States, 306 U.S. 208, 226
( 1939) ; see Statement, P- 9, supra.
ti
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not required to view the evidence in the light most favorable to the plaintiff, as might be implied by the term" p-rinia

facie," although he may actually have done so. Prior to
1946, a Rnle 41 (b) motion had been interpreted to be the
equivalent of a motion for a directed verdict under Rule
50{a). 'J.'his did require such a view of the evidence and
the plai ntiff needed only to es tabllsh a pri.ma facie case to
prevent a ;judgment against him. However, in 1946, Rule
4l(b) was amended to reflect the distinction between the
f\mctionB of the judge in a trial by the court and his role
in a jury trial, Th€~ rule itself makes clear that upon a
motion at the ~nd of the plaintiff 's case, the court is to
act as "trier of the facts" and to "determine then1 and
render judgment . , . or ... decline to render any judgment." As the government itself r ecently said to this
Court in another antitrust merger case:
" On such a motion in a case being tri ed without a
jury, the district court must weigh and evaluate al1
the evidence then presented and determine whether or
not p1aintiff's proof warrants the relief sought. (F.R.
Civ. P , 41 (b)) ; see 5 }iiooro 's F'ederal Practice {2d
ed.), pp, 1044-1046)." Jurisdictional Statement of the
United States in United States v, Continental Can, Co.,
Docket 367, October Term, 1963, p. 6, n. 5.
Accordingly, proof of a mere prima f acie case does not
satisfy the requirements of Rule 4l(b):
". , . the trial court was not required to deny the
41 (b) motion even if tho evidence, viewed in a light
most favorable to the plaintiff, made a prima fade
case. If, from the r ecord as it stood at the c1ose of
plaintiff 's case, the court was convinced that the evi~
dence preponderated against Ellis, it was empowered
to grant .Carter's motion." Ellis v. Carter, 328 F .2d
573, 577 (9th Cir. 1964),
See also Penn-T exa.-s Corp. v, J,Iorse, 242 F .2d 243, 246-47
(7th Cir. 1957).
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. The trial conrt, in compliance with Hule 4l(b), rendered
Judgment on the mcTits against the government under Rule
58 and made findings as required by Rule 52(a), in addition to preparing a thorough and careful opinion ex.plaining its decision. Since the case is here on appeal, the
provision of .R ule 52 (a) that findings of fact shall not be
r-.;ct nsi<le unless clearly erroneous applies to these findings
and to this decisioI1 :
"It ought to b<~ unnecessary to say that Rule 52

applies to appeals by the Government as well as to
those by other litigants. There is no exception which
permits it, even in an antitrust case, to come to this
Court for wh at virtually arnounts to u trial de novo
on the record . . .. ! ' United States v. Yellow Cab Co.,
338 U.S. at 341-2.

The bur<len of proof is on the government to ''show that
erroneous legal tests were applied to essential :findings

of fact or that the :findings the1nselves were ' clearly erroneous' within our rulings on Rule 52(a) ... /' Uin:ited
States v. E. I. duPont de Nemours ct Co., 351 U.S. 377, 381
(1956) . It is not a light bur<len, United States v. Oregon
Med. Soc., 343. U.S. 326, 339 (1952), for t he Court ''on the
entire evidenc.e " must be "left with the definite and firm
conviction t ha't a mistake . has been committed," United
States v. Un·ited States Gypsum Co., 333 U.S. 364, 395
(1948), and it is not enough to show that " the evidence
would support a conclusion either way . . . . Such a choice
(by the trial judge] between two permissible views of the
weight of evi<lence ' ' ·would not warrant a holding that the
t"rial judge was ''clearly erroneous.'' United States v.
Y ellow Cab Co., 338 U .S. at 342.9
These same rules apply ~ven though the plaintiff's case h_as
been dismissed under Rule 41 (b) rather than after a jury verdict
Palmentere v. Canipbell, 344 F.Zd 234, 2.37-8 (8th Cir. 1965~ ;
O'Brien v. Westinghouse Electric Corp., 293 F.2d 1, 7-9 (3d Cir.

·

11

1961).
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'J..1he government here thus must do more than try to
string together a f a.ctnal thesis asserted to make a minimally sufficient case without r egard to the record, or rather
as if there had been no r0cord and as if the issue were one
on the pleadings. It must convince this Court that the
documentary evidence submitted below, unexplained hy
s\rorn testimony or other evidence, so contradicts the findings of the trial ju<lge as to show them to he clearly wrong.
The judge below carefully considered all of the documentary evidence submitted l)y the government, used his
judgment as to the ,,~eight to which it was entitled, a.nd
concluded that this evidence fell short of sustaining the
burden of proof established for t.hese cases by this Court.
In a case arising under the :mxpediting Act, 15 U .S.C.A.
~ 29, where this Court has been dcprivc>d of the assistance
of a court of appeafa in sifting the fac ts and T~fining the
issues, it is cgpeciaUy important that government coun sel
be held to. and not be penni tted t.o extend h1 any way, the
record which it presented to the trial court United States
v. Singer Jlf/g. Go., 374 U.S. 174-, 175 (1963) .
B. The Arguments, Assertions, and Theories of Government
Counsel are No Substitutes for Record Evidence, and Are
Contrary to- Facts of Record.

Ha-ving presented its limited evidence and closed its
case, the government no less than any other litigant must
be restricted to the record which it presented in determining
whet1Hff the decision of the trial court was correct. The
government here, except by indirection, has failed to point
out how any finding of the trial judge was ''clearly erro11cous. '' Nowhere in the government brief is there any
citation of record c\1idence to (',ontradict a finding of the
trial court. Attempts are made to disparage the opinion
by reliance upon assumptions (G.B. 25, 41), e:x:p{)ctations
(G.B. 36, 37), suppositions ( G.B. 29) 1 inferences (G.B. 25),
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hypotheses (G-.B. 37), and estimates (G.B. 31), but these
cannot change the record eYidence nor should they be permitted to serve as substitutes for evidence which was not
:presented below.
Lacking a record which will :support their theory of the
case, government counsel have made a series of key assertions of fact having no support in the record or in the
findings. In some instances, the government brief fails
to make it clear that the trial court expressly found contrary to the assertion being made. In all of the following
insta.nees, the brief makes assertions which have no real
record support. If tbese wholly unverified departures
from the facts of record are excluded by this Court, as
Pabst urges they should be, it will be seen. that the foundation selected by the government upon which to base
its plea for reversal-the alleged relevance of \.Visconsin
as a ·.separn.te market-disappears.
1. The Assertion that Beer Competition ls Localized.
The trial court found: "There is no evidence in the record
tbat competition in the beer irnlustry is in any mnnner
localized (as, for example, by the factor of inconvenience)
or affected by the location of a brewery or that the place
of production in any manner affects sales or the extent
of the market area" (F. 30, R. 467). Yet, throughout its
brief and without mention of this specific .finding, the government says, as if it had been proved, tbat ''the distribu·
tion of beer is localized" (G.B. 5), that tbe picture of competition in the beer industry which "emerges is one highlighted by local or regional competition" (G.B. 37), "that
most beer sales by producers are made witbin the immediate area of tbeir breweries" (G.B. 43), "that brewers
consider it important for effective distribution that they
have breweries proximate to their important markets"
(G.B. 44), and tbat "a pattern holds across the nation"
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in which 90){; of all beer sold in a ~ tate comes from brewer s
in the state or from b1·ewers ju.st a.cross state borders (G.B.
43).

The government contentions are riot only directly contrary to the .findings of the trial court, but also to the
record evidence which sho,vs that in 1958, Blatz with only
a single brewery located in \V i scon~int sold beer in almost
every state in the Union (F. 13, R. 460; F. 14, R. 461; .TX 56,
R. 194) . .At least seven. other lVisconsi11. breweries sold
1nore beer brewed in their lVisconsin breweries outside of
1Vi.sconsin. thmt i·n TVisconsin (Pabst, 68.31%; '\Veber -Waukesha, 50.11 %: Independent 1filwaukee, 62.29%; I!eileman,
67.89% ; Huber, 63.52%; Fox Head, 77.09%; and F ountain,
fiS.51%) (.JX 69, R. 207; JX 35-37, R. 173-5).10 The record
conclusively shows that overall nearly 80o/o of \Visconsinbrewcd hcer is shipped out of the state.11 These statistics
show that it is absolutely untru<~ to state that the distribution. of beer is "localized", or that most beer sales are
made close to 1.l1e breweries, or that 90% of the beer is
locally browed or comes from breweries on the border,
or that local or regional competition predominates.
2. The A ssertion That Transportation Costs Are A Barrier To Out-Of-State Competition. The government a sserts thal "sellers who do not s upply the Wisconsin area in
many cases almost certainly face substantial barriers in the
form of transportation costs " (G.B. 42). The government
admits that it makes this assertion despite the fact ''that
the record in this case contains no direct evidence of such
costs" (G.B. 42). Its only support for this extra-record
l 1> Likewise,

hrev.. eries located in the states of \Visconsin. Illinois
and Michigan, as a group, sold more beer outside than inside those
three states. See Argument, pp. 54-55, infra.
11

See Argument, pp. 48-49, infra.
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assertion· is a decision in another case in another court
.
'
which was subsequently reversed. If this assertion had
validity any number of the proposed goverrunent witnesses
could have supplied this evidence, or it could have been
produced in documentary form. In this state of the record
tbe trial court had no alternative but to nnd, as it did, that
"Tl· iere lS
. no evu
. 1cnce 111
. tic
l record that competition in the beer industry is .... affected by the ldcaw
tion of a brewery or that the place of production in
any manner affects sales or the extent of the market
area." (11'. 30, R. 467).
Actually, the evidence circumstantially shows that transportation costs are anything but a snbstantial barrier to
sales of beer in out-of-state markets. If the government
theory were frue, \Visconsin brewers would lose four-fifths
Qf their business, since nearly 80% of the beer brewed in
12
\Visconsin i.s shipped out of the state for co11snmption.
Likewise, \Visconsin purchasers can and do turn to non\.Visconsin suppliers for a substantial and steadily in·
creasing part o:f: their beer requirements, reaching one·
fourth of the total in 1961.13
3.. The Contention That Prices Vary in Different States,

and That This Shows TVisconsfo, To Be A Sepm·ate Jlfarket.
Serious errors are made by the government as to beer
prices. The governrnent claims that Pabst charged "a higher price for Blatz brand beer [in \VisconsinJ after the acw
quisition than it charged for this brand in any O'ther state"
(G.B. 41., 45-66). It also asserts that "producers" prices
to distributors, exclusive of freight, varied substantially
depending on the distributor's locatio11 and that often
prices vary as between neighboring states (G.B. 38). From
12

See Argument, p. 49; infra.

ts See Argument, p. 45, infra.
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these supposed basic facts, the government infers that
beer competition in Wisconsin is isO'la.ted from other .states.
But the trial judge found that there was a lack of evidence
on prices (F. 29, R. 467) . And the record actually supports
the opposite conclusion.
The government's errors result from misuse of the Pabst
and ·Blatz answers to interrogatories (R. 253-71). These
indicate only the Pabst and Blatz prices by state for a
single package, namely, the 24/12 ounce r eturnable bottle.
Moreover, the price data are f.o.b. only, and as indicated
in the answer, are exclusive of any taxes, freight, discounts,
or other allowances. Examination of the record itself discloses that by merely taking into account taxes and a discount allowed Blatz distribute-rs in Wisconsin, the real
Blatz price was actually lo\ver in Wisconsin than it was
in Alabama, Connecticut, Oklahoma, and South Carolina
(R. 131-2; GX 115-6, R. 253-71; GX 256, R. 389-92).14 Likewise, the government has not mentioned that the answer to
the interrogatory showed that Pabst f.o.b. prices did not
"vary'' as between neighbaring states, but were uniform in
an area comprising \Yisconsin and eigbt surrounding

states.1r;

·

u The Blatz price in Vlisconsin was 20¢ less than Pabst (R.
131-2) or $2.11742 (GX 115, R. 259); the \Visconsin tax · was
.07258 (GX 256, R. 392) so the Blatz price was $2.19. Similar calculations show Blatz prices for Alabama to be $2.34, Connecticut
$2.24, Oklahoma, $2.54 and South Carolina $..1.17.
w In the following adjacent states the price of a case of 24/12-oz.
returnable bottles of Pabst beer to distributors on July 30, 1958
was $2.32; Wisconsin (actually $2.31742) , Minnesota, Iowa, Ne~ras~, Sout~ Dakota, North Dakota, Montana, W yoming, Colo~~o: ~he pnce was $2.46 in Illinois, Tennessee, We5t Virginia,
l\ i:gi.ni~, ~orth Carolina, South Carolina, Georgia, Florida, Alabama,
tssissippi, and Louisiana; and it was $2.43 in Michigan, Indiana,
1
entucky and Ohio. (GX 115, R. 253-59).
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4.. The Staternent That The I dentity And Shares Of
Leadin~q Brewers In TVisconsin Jiave Been Stable. Additional errors are evident in the government's statement
that the iden tity of the brewers selling to \.Visconsin consumers has cha11ged little over the seven-year period covered hy the record in this case ( G.B. 36), and that the
shares of the sellers have r emained remarkably stable
(G.B. 37, 41). From this it wants the Court to conclude
that the r ecord shows the existence of barriers of some
sort preventing competition in \Visconsin by out-of-state
sellers (G.B. 36, 43). As to identity, it is not surprising
that th.ere was little change since, in 1961, 54 different companies r epresentiug about one-third of aIJ breweries in the
nation and accounting for half of national production had
sales in \Visconsin (G.B. 4 ; JX 44, R. 182-83). Under
these circumstances, there can be no infere11 ce of a barrier
to out-of-state brewers selling in \V'isconsin. Far from
showing a "remarkal)le stability of market shares in 'Visconsin over time " ( G.B. 44, n. 33) 1 the facts are that market
shares have consistently changed in \Visconsin over tho
years and that one of the most marked changes has re·
sulted fro~ the increase in sales of beer in \Visconsin by
out-of-s tate brewers, demonstrating the interstate nature
of beer competition. 16 The record shows that imports
of beer into Wisconsin have increased from 583,173 barrels or 18.82 % of "\Visconsin consnmption in 1955 to 836,907
barrels or 25.34% in 1961.
5. The A ssertion That Only A Few Brewers Catnpete
For The B u.siness Of Particular Consumers In a State. The
government states that ''the pat ronage of the beer con·
sumcrs of a particular State is typically contested by rela·
tively few of the nation's brewer s," and suggests that this
16

See Statement, pp. 14-5, supra; Argument, pp. 44-5, infra.
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condition is prevalent throughout the industry (G.B. 3738). 'rhesc statements have no foundation of any kind.
The sales figures by individual brewers for just the three
states introduced at the trial, clearly reveal ihat there are
many competitors and many brands in every state : 54 breweries and 132 brands in \Vi.sconsin in 1961, 52 and 140 in
Illinois, and 48 and 137 in N.richigan {JX 78, R. 216; JX 85,
R. 223; JX 90, R. 228; GX 257, R. 406-10).
Having carefully picked and chosen its evidence and
limited the case to documents which are mainly stipulated
sta.tistie.s, the government should not now be permitted to
introduce additional evidence int.his Court hy way of assertion and argument of counsel contradicted by record evidence.

n.

The Standards of Proof of Relevant Geographic Market
Are Well-Established And The Only Real Issue Is As
To Whether The Government Can Meet These Stand·
ards Without Proof Of The Facts They Require.

According to the government "the issues of thi.s case ...
are primarily ones of standards rather than of fact" and
"the most important issue involves the proper standard for

determining when a lesser territorial area than tho entire
country is a proper market in which to appraise a merger's
competitive impact" (G.B. 13).
But there is really no genuine issue in this Court as to
the proper legal standards for such a determination. A.s
pointed out later, these stan<lards have been well established by the Court's past decisions-decisions upon which
both parties relied in the trial court and upon which both
still rely.
'
It docs not appear that the government is expressly
challenging the· opinion of the trial judge ·with r espect t~
the standards which be articulated and applied in his
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opinion, and it docs uot appear tl1u.t it can do so, since it
argues for the same standards as he applied. If the gov~
crnmen t is actually seeking an ovcl'ruling or substantial
change in any of tho prior d0cisions of this Court on relevant market determinations, it has not so stated.
Rather, what the government argument comes down to
is simply a request that the Court relax the established
standards in order to let a record pass l>y which does not
measul'e up to them on the facts.
A. The Trial Court Applied The Same Standards Which The
Government Brief Endorses In Theory, But Does Not
Follow In Practice.

The opinion of the trial jndge specifically stated, and
both sides agreed, ''that in a proper case the effects of a
1nerger or acquisition should be tested in a geographic submarket ... which corresponds to the commercial realities of
the beer industry or is economically significant" (Op. R.
428, 432) .
The government discussion of market definition in the
abstract (G.B. 25-31) comes down to a long elaboration of
the same basic principle applied by the trial court-that
market definition is a practical question to be dealt with
as a matter of evidence of commercial realities in the actual
case presented. The government cannot reasonably challenge the trial court's insistence that r eliable evidence be
offered to show that something less than the stipulated
national market is a rel evant market.
As the government says, in a passage with which we
heartily agree, and which the trial judge had well in mind:

''On the other hand, simply establishing that the
merging firms were direct competitors in an area does
not suffice to prove that the area is a relevant mar~et,
and its sales percentages market share.; upon which
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predictions of competitive conditions can be based with
reasonable confidence. There must be good reason to
believe that those selling there are the only sellers who
provide significant direct competitive restraints upon
the behavior in the area of the firm resulting from the
merger. If other firms are able to compete in the area
on equal terms with the present sellers, they, too, are
direct eompditive restraints upon the resulting firm.
Market share figures which exclude them will therefore overstate the likelihood that the merger will
produce or aggravate oligopolistic conditions.'' ( G.B.
28)
To paraphrase thi.s passage, what happened at the trial
was that the government proved that Pabst and Blatz were
direct competitors in '\Visconsin, and it proved their combined shares there. But it proved little ~l~e. It failed to
produce facts showing "good reason to believe" that \Viseonsin brewers are the ''only sellers who provide significant direct competitive restraints" in \Vi.3consin (G.B. 28).
Accordingly, the market shares in \Visconsin so heavily relied upon by the government obviously" overstate the likelihood H that the merger will produce anticompetitive consequences (G.B. 28). 17
R The Decisions of this Conrt Esta,blish Clear Standards for
Market Definition, and the Government Should be Held to
Them.

A series of decisions of this Court have laid down standards for geographic market definition, and the government
has not expres.sly indicated any respect in which it finds
them unclear or otherwise deficient. These standards are
as follows:
1. The concept of the relevant· market area is that
it is an "area of effective competition" (United Stat es
· 17

See Argument, pp, 43-52, infra,
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v. E. I. duPont de N em.ours ct Co., 353 U.S. 586, 593
(1957)), which is also "economically significant."
(Brown Shoe Co. v. United States, 370 U.S. 294, 325,
336 (1962) ).
2. Determination of the area. of competition is a
necessary predicate to the determination of effect on
competition (United lftates v. B. l. duPon.t de Nenwiirs
ct Co., 353 U.S. at 593). It must be made before market sha res arc calculated, because it "is the prime
factor in r elation t.o whieh the ult.imate question,
whether the contract forecloses competition in a sub·
stantial share of the line of commerce involved, must
be decided." (Tarnpa !?lee. Co. v. Nashville Co., 365
U.S. 320, 329 (1961) ).

3. The determination of this area is to be done by
a "pragmatic factual approach," not a "formal legalistic one," and the market selected must correl:;pond
to the "commercial realities of the in<lustry. " (Brown
Shoe Co. v. United States, 370 U.S. at 336).
4. The plaintiff's burden of' proof is to do more
than merely show "where the parties to fhe merger
do business or even where they compete." (United
States v. Philadelphia National Bank, 374 U.S. at 357).
The plaintiff must demonstrate "where, within the
area of com.pctitive overlap, the effect of the merger
on competition will be direct and immediate." (Ibid.)
5. This demonstration of the direot and immediate
impact of the merger on competition requires an examination of "the geographic structnre of supplicrcustomer relations. '' ( Un.ited States v. Philadelphia
Na.tional Bank, 374 U.S. at 357).

.

6. The method of conductin(l'
that examination is
.
~
to 'make a '' careful selection of the market area m
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which the seller operates, and to which the purchaser
can practicably tunz. for supplies. 11 (Tampa Elect~ic
Co. v. Nashville Coal Co., 365 U.S. 320, 327, quoted 1n
Utiited States v. Philadelphia National Bank, 374 U.S.
at 359) (Emphasis by the Court).

Although the government brief has not repeated these
standards, it is not clear in what respect, if any, the theoretical discussion contained in the brief is designed to add
anything or to subtract anything from them. The government's general sumn1ary (G.B. 26) concludes with the same
point made in Tampa Electric and Philadelphia Nationa.l
Bank that it i.:; necessary to determine an area composed
of' those sellers who provide good alternative sources of
supply to the purchasers of the area. The same point is
made again later (G.B. 29) in the statement that the market
chosen has competitive significance ''only if the sale of
the product in the area constitutes a market because the
purchasers there cannot readily turn to other sellers of
the same product or of perfect substitutes for it.'' As
pointed out in the next section, the real significaTice of
the government's discussion of standards seems to be not
to develop any new st.andard.3 but simply to dilute tha existing standards to a low level of significance.
C. Wha.t The Government Seeks Is To Avoid Meeting The
Established Standards.
.

'What the government argument comes dow11 to is an
effort to meet the Court's standards for market definition
without proof. This attempt at avoidance of the rules summarized above stands out clearly in two respects.
1. The government obviously has selected its market

area on the basis of the pef'cen,tage it will yield rather
than, on the bo.sis of th e competitive
. . rea.ltties.
, .
' govThe
ernment brief expressly embodies the specious approach of
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selecting an allegedly illegal percentage, and tl1en attempting to rationalize it into a relevant market. The brief sets
out ''assuming tha.t \Viscon.sin is a proper geographic
market" and makes a long legal argument intended to establish a violation of law withou t regard foT the "necessary
predicate" of relevant market definition (G.B. 17-24).
Only after this irrelevant di scussion does the government move to what it conccdea to be the ''difficult question" of whether "\Yisconsin is a proper market (G.B. 14).
B ut the teaching of the decisions of this Court is that
the area selected must be shown to be ''economically significant" by evidence other than the market shares which
the plaintiff would like t.o claim. The law does not allow
the government to select any st.ate, county, city, viUage,
hamfot, or city black or portion thereof simply because of
its arithmetical attractiveness. In Broimi ,8hoe, the Court
caref ully considered the question of market definition, both
as to the vertical and horizontal aspect.:; of the case, before
proceeding to the respective questions of competitive effect
(370 U.S. a t 328, 339) .
Likewise in Philar1elphia Bank, the four-county area including P hilad elphia was shown by affirmative evidence to
be the "area of effective competition" before the Court
considered the government market share statistics. The
area was p roved by testimonial evidence and a multitude
of exhibits introduced by the plaintiff as to competition in
commercial banking within and without the four-caunty
a.rea.18 There was a.ls o evidence a.s to the amount of business
One witness stated that "to a large degree" his bank's business
was dependent upon customers located within a mile or two of its
·branches and another stated that for small business concerns the
market for bank loans was a "strictly local one." ( 374 U.S. at 358,
n. 35).
18
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of the merging banks which occurred within the four-county
area which averaged about 75% and ranged to a high of
94% for the combined total business on deposits under
$10,000.19 The Court said this evidence "reinforces the
thesis that the smaller the cust01ner, the smaller is his
banking market geographically,'' emphasizing that it wa.3
the nature of the business, not market shares, which determined relevant geographic market.

It was only after all this evidence was introduced and
on the basis of the commercial realities thus shown tha.t the
Court held the four-county area to be a ''section of the
country" within the meaning of Section 7 and within which
the probable competitive effect could be considered and
evaluated. Then-and not until then-did the maTket share
evidence become significant for ''without a minimally reasonable definition of market.:;, criteria based on quantitative shares become whimsy.... " 2<>
As against this rational economic approach, it is clear
that the governm<mt's mind has run in the OJ>posite direction-from an attractive percentage to a claim of relevant
111

The actual percentages of each of the merging bank's business
originating in the four-county area were ( 374 U.S. at 359, n. 36) :
Type of business

P.N.B.

Girard

Personal loans
75%
Real Estate loans
74%
Time & savings dep.
81 %
Personal trui>ts
94%
Lines of credit
41 %
Dem.arid deposits
56:;,o
Demand deposits of individuals
~
93%
C-Omrnercial and industrial loans
54%
20Ka
dT .
A
.ysen an
urner, Antitriist Poli'cy; an Economic and
1
na ysis 134 (1959).

70%
84%
94%

72%
62ot:

10

·

"%
87%
63%
Legal
'

;
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market, not f r om an economically sound market determination to an ascertained market share.
2. The gov ernnient plainly seeks to reduce the necessary pr oof to lem:~ls far below niini-mu1n economic sta1idards-indeed to a level u;hich wo1~.ld require very little proof
of any kind. "\:\'11ile it speaks of seoking a. "rational basis,"
an "economically meaningful market" and a "careful form ulation, " ( G.B. 32) it a pplies no such tests to its own
case.

Instead, it asks the Court l1ot to approach the matter
"too literally" (G.B. 30). One should ignore, it says, any
se11ers who might appear who arc outside the defined area
but who offer effective actual or potential competition in
it. They should be ignored even though " precisely who and
bff\v many'' of them exist ' 'may be difficult to detennine,"
and though for this nndetermined number, the supposed
barriers to entry a re "n01wxistent" (G.B. 31). One
should not insist on an "exhaustive inquiry" into market
deJinition, because it is "futile to expect " that more knowledge will l)e more useful in this inquiry flrnn only a little
obt.ain_ed by a "limited" inquiry (G.B. 33).
H ow very "limited" the inquiry 'dll be becomes clear
when, a fte r 35 pages of abstrad discussion, the government finally comes to the mer its of this case (G.B. 35).
'\Vhen it at.tempts to show tha t \Visconsin is a 3eparate
market t.he economic deficiencies of the record become
starkly clear as against t he standards t he Conrt has
evolved, and ·which the government earlie r claims to fol·
low. Thus, .Philadelphia Na.tional Ban-k requires a showing~ with which the government earlier in the brief agrees
( G.B. 26) , that this area conforms both to (1) that in which
the ·s ellers compete, and (2) within which the purchasers
can pract.icab1y turn fo r suppli es. But the record shows
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nothing helpful to the government on the first point. ?n
the contrary, it shO'\VS that many '\Visconsin ?rewers, including the two merged companies- the sellers in the abo;e
formula--sell a large part of their \Visconsin products in
manv other st~ tes. I nd eed, almost 80% of the beer produce"d tl1ere is sold outside the ·3tate. 21
Confronted with these facts! it will be observed that the
goYernment simply abandons all effort ta meet the r equired
te8t for the seller dimension of th~) market.

Reduced to making only half the required case, it is confronted with tho great deficiencies of the r ecord as to the
buye·r djmension of the market. It conced~) S that th e genuine applicable economic standard for this is whether there
are substantial barriers \\rhich wo·u1d pre\'ent purchasers
from turning to other 1.han the '\V1sconsin brewers for
supplies (G.B. 29). But since the reco1·d contains no real
evidence on any of the alleged barriers, n.ntl the government must rely on extra-record hypotheses and asser tions,
the brief attempts to dilute the ec<momic ::;tandard do,\'n to
no real standard at all.
Thn3, the government says that the alleged barriers need
be of no "particular height"; they need not be "uniformly
effective"; they may be " relatively low" (G.B. 34); and
all that is necessary is to show some "cost or other disadvantages" (G.B. 33) or" some leeway to price" (G.B. 34)
for existing sellers as against outside competitors. But
~hat is the economic or legal significance of barriers having no a.scertained height, and which might the ref ore be so
low as to impose no real obstacle to effective competi tion 1
Row ~.an the law be administered on th e basis of an assumption of barriers having no demonstrnted degree of
:a See Argument p. 49, infra.
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frequency, uniformity or significance, since any major gap
in the barrier may b e a.11 that is needed to let through a
tzyrrent of competition 1 H~ow can the existence of significant barriers be assumed merely from a showing of som.,e
"cost or other'' disadvantage (G.B. 33), without proof of
the quantum of such disadvantnge when the very essence
of competition is a struggle to reduce price to margfoa]
cost, and ta introduce effici encies which will lower cost?
'l'he gover11ment's approach on its face is one of expediency, not of compliance with modern eeonomic discipline. In it3 thesis that any disadvantage, however relatively slight it might be, constitutes a barrier to competition, the goyernment stresses minor differences, which
would be relevant only nuder the abstract model of "perfect competition", a con di ti on n<'vcr rea(~hed in the realities
of the market place and cer tainly not shown by the r ecord
to exist h ere. Obvionsly the law cannot be administered

on this basis.

rhe effe ct of the government's argument is not only to

1

ignore completely the "pragmatic, factual approach'' required by the decisi011S of this Court. I t also ignores significant dimensions of potential competition which have
been r ecognized. by the Court a s having a vital place in
the determination of markets and competitive effects in
cases under Section 7 of the Clayton Ae.t. Un,ited States v.
El Paso Na.tura.l Gas Co mpany, 376 U.S. 651 (1964); United
States v. Penn~Olin Chernical Co., 3·78 U.S. 158 (1964);
Un·ited States v. Continen.tal Cmi Co., 318 U.S. 441 (1964).
In limiting the \Visconsin market only to sales by current
Wi3consin sellers, the brief ignores the potenti.al eom.peti·
tion of out-of~state brewers on the theory that only "an
actual competitor" (G.B. 40) should be included in "\Visconsin. But in Tampa Electric, various parts of the states
of Flo-rida and Georgia and the two states separately and
1
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combined each were held to be too small to ?e the gco·c market in a case where coal was the line of comgraph1
f (36rce
because
there
were
700
producers
capable
o
v
me ,
•
t t'
U.S. at 327, 330, 331) serving the power generating s a ion
in Tampa (365 U.S. at 330). rrhese 700 producers operated
mines in eight states from Pennsylvania to Alabama to
Tllino:is (365 U.S. at. 332) and competed thronghout an area
much larger than Georgia an cl Florida (365 T.J. S. at 330-33) ·
The e,~idence relied upon by the Court mad e clear that
most of the 700 di.d· not sell coal in Florida and Georgiahnt they " could" have done so if the opportunity presented
it~0lf (.365 U.S. at 331, 332, 333). In T ampa Electric, the
Court said:
'"\Ve are persuaded that on the record in this case,
neither peninsular E'lorida, nOT the entire State of
Florida, nor Florida and Georgia combined constituted
tho relevant market of effective competition. We do
not believe that the pie will slice so thinly. Hy far the
bulk of the overwhelming tonnage marketed frorn the
same producing ar ea a s serYes Tampa is sold outside
of Georgia and Florida, and the producers were 'eager'
to sell more coal in those States. \Vhile the relevant
competitive market is not ordinarily susceptible to a
'metes and bounds ' definition. Cf. Tinies-Picayune
Pub. Co . v. Un.i ted States, 345 U .S. 59 1, 611, it is of
course the area in which respondents and the ot.her
700 producers effectively compete." 365 U.S. at 331-32.
:Moreover the government seek~ to mako a radical departure from eatablished methods of making the economic
proof which the la\v requires. In Brown Shoe, and Phila~el~hia National Bank, where the geographic market was
m issue, the.re was testimony by experien<'.ed persons in
the in?ustry and other experts a s to the extent of the geograp1ucmarket and competition in it (370 U.S. at 340; 374
U.S. at 334, 358).
1
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rrhe importance o:f such testimony is not merely theoretical. It is to prevent the dangers of precisely the kind of
presentation th e government is socking to su8tain in this
case, i.e., a case based entirely on the adversary t.hco-rizing
of counsel, as distinguished from a ease l>ascd on reasonably reliable objective facts, established by the trial process
under oath and wit.h approprfr1tc cross examination.
Pabs t ~grees that the s·implificat.ion of antimerger cases
is a d esirable ohjec.five, but it is surely uot nn appropriate
objective to simplify such cases to· the extent that the minimum economic facts essential to a rational appliration of
the law are concealed from the courts. Such an approach,
which we snbrni t w·ould be innppropriate in any case, is
doubly inappropriate in this case, '\•;rhere government counsel cannot possibly mean to rop re ~ent to t11is Court that
it <lid not have available to it at the tri~l nll of the ki11d~
of evid('nce relevant to the standards of the law.

III. Tested Under Proper Standards and Even Under the
Government's Proposed Standards, There Has Been a
Clear Failure of Proof on the Disputed Issues of Geographic Market and Competitive Effect.
The evid ence of r ecord faifa to make a case under any
standard: (1) it f alls far short of meeting the tests of market definition and competitive effect established by the
cases; and (2) the record does not even boar out the minimal
expectations derived by the government from the facile
" standards" of its own brief. To avoid the repetition which
would result from sepa rafoly r<wiewing the evidence on the
Irey issue3 in the light of each sot of standards, the folfowi.ng
discussion is arranged directly under tho points made by
the government. Failing to meet the government's o'''n test,
the evidence a fortiori f ails to meet proper judicial stan·
dards.
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A. Wisconsin.

The evidence does not meet the government's own te~t
for proof that, '\Visconsin is a .separate relevant: geographic
market. Indeed, the evidence rather conclusively shows
that the market must be far larger than \Visconsin. The
government begins with a test of w~ere the tw~ 1nerging
eompanies compete (G.B. 33, 35). This test establishes that
the market is national. In the merger year, 1958, the va-.3t
bulk of both Pabs t (85 %) and Blatz (77%) business

originated outside of \Visconsin (F. 26, U. 466). In the
same year, Pabst was sold in every state and Blatz in 40
st.ates (F. 14, R. 461). Likewise, the percentage of total
national advcrti.sing expenditures of P abst and Blatz in
'Wisconsin was only proportionate to the sales of the two
brands in '\Visconsin (F. 27, 28, R. 466).

ln Philadelphia Bank, the " vast bulk" (about 75%) of
the business. of the merging banks originated inside the
four-county area, he1d to be the relevant area (374 U.S. at
359). An area here which conforms to the facts of Philadel~
vhia Bank, i.e., one in which 75% of the business of the
competing firms is inside the area, would be most of the
United States.
The government's second test is whether there are competitive barriers which preclude sellers outside the alleged
area from providing a "fully comparable alternative source
of supply" (G.B. 26), or "from competing on equal terms"
(G.B. 33). In support thereof, four "factors" are noted
which "suggest," according to the goverrunent, that there
are barriers to effective competition by hrewers not ·at
present selling in \Visconsil1. The H suggestion'' is not at
all harmonious with the f acts.
·. The first ''fa t ,,
t d
c or asser e by the government is that
~!Y on~-~rd of the brewers in the nation had sales· in
n iseonsm m 1961 ( G B 36) B t "\Tr·
•
· ·
· · u ., ~nscons1n accolUlts for
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less than 4% of total United States sales (]". 19, R. 464),
(see chart opposite page 14), and per <mpita consumption
has been sharpJy falling there, from 29 to 25 gallons pe.r
pers on since vVorld \Var II (GX 264, R. 415). Moreover,
the Wisconsin brewers produce four times as much beer as
they se11 in '\Visconsin. 22 Under these conditions, the fact
that one-third of t.hc nation's brewers actually sell t11ere,

suggests, in.deed compels, the conclusion that the government 's first £actor is <!Om pletcly wrong.
The second ''factor'' r elied upon by the government is
likewise unsupported by the r ecord. The g overnment says
that the identity of \:Viseonsin sellers changed little over
the years and tha t the shares of "\Visconsin sellers have
remained stable in r C?.ccnt yen rs (G.B. 36) . Bu t on the
contrary, between 1952 and 1956, Blatz' share of \Visconsin
sa1es fell from 20% to just ove r 12 % and P abst' share in
1958-61 (excluding Blatz) climbed hy nearly 35% (JX 1821, R. 156-59; ,JX 50··5~), R . 188-97). Further the goYern·
ment' s own exhibit Rhows tlrnt thirteen of the loading
'\Visconsin sellers had at foast a 25% variation in market
share between 19·55 and 1961 (G.B. 50-51) .n

It is especia1Jy significant that in 1955-61, big sales in·
creases were made by brewers with no \Visconsir1 produc·
ti.on facilities. In this six-year period, sa1es of AnhenserBusch increased by 136%, while Drewry and Hamm each
had more than 50% increases in sales volume (,TX 60, R.
198; JX 78, R. 216). In fact, as shown hy the table below, in
1955-61 the total sales in lVisconsin by non-\.Visconsin
br<nvers increased about 43%, while total "\Visconsin con·
.sumption increased only 7% (F. 19, R. 464-). The great
·.significance of this is shO'\'m by the fad that in 1961
-- 22 The amounts of imports and surplus are shown at pp. 45 and 49,

infra.
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See Statement p. 15, supra.

WISCONSIN BEER CONSUMPTION
AND IMPORTS, 1955-1961
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.
t a for 25% of total W isconsin sales,
these imports accoun e<:
as the following table shows :
Percent of Total
Wisconsin
\Visconsin
Consumption
Imports
Year
18.81
583,173
1955
21.03
650,863
1956

22.65
69·4,750
23.99
746,874
24.64
788,103
828,485
25.36
836,907
25.34
Source: Ii". 19, R. 464; JX 60-78, R. H)S-216; GX 257,
R. 402-05 ; and computations made therefr om.

1957
1958
1959
1960
1961

The increasing importance of imports into "\Visconsin is
illustrated by the chart opposite page 45.
These facts show that beer purchasers in \Yisconsin can
and readily do turn for beer to out-of-state as well as to
local l)!ewers. This rapidly increasing volume of 'Visconsin
sales bynon-v\Tisconsin brewer s is reliable evidence-in contrast lo the government's contrary, unverified assertionsthat other non-'\Visconsin brewers could, 1f they olectod, sell
substantial quantities of their product within "\Visconsin.

The government implies that one leading non-\Visconsin
importer, Hamm, should not be counted because it is located
''just across the State line from "\Yil?consin" (in St. Paul,
Minnesota) (G.B. 6, 43). But the bulk of \.Visconsin 's population is concentrated in Milwaukee and the surrounding
area in the southeast corner of the state2" 330 miles or 'more
~4 Ab

. out half of the 1960 population of \Visconsin is located in

~e ~me countie~ in southeastern \Visconsin including Milwaukee,
adison and points south of those two cities. Another 20% is loCted from Green. Bay to Mihvaukee, almost as far from St. P aul
County and City Data Book 1962, U .S. Dept. of Commerce, Bureau of the Census, pp. 412, 422) .
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away. The second most important shipper into \Visconsin
Anheuser-Busch, is in St. Louis, 367 miles ~nvay from Mil-'
waukee. If brewers in these two cities are capable of shipping increasing qunntit-ic.s into \ Visconsin, otl1er out-of-state
bre\vers obviously can do the same. Brewers from Chicago,
Detroit, Evansville, L ouisville, Ft. \Vayne, and South Bend
can compete wi th the '\\Tisconsin brewers in "Wisconsin just
as they can. and do compete with them throughout the
intervening area where many of the \Visconsin brewers
also sell.

T aken together, these facts not only demonstrate the
complete invalidity of the stable sl1arc contention, they
also demonstrate that many non-Wisconsin brewers are,
and others could be, in. competition with '\Vi.;;consin-bascd
brewers and to such a degree as to demonstrate convincingly that the area of effective competition extends throughout.
a huge geographk area in which numerous sellers effectively compete, actually and potentially, as alternative
sources of supply for '\Visconsin consumers.
The government al30 offers as a third "factor' ' the speculation that a "pattern of local concentration .. . appears
to be typical of the structure of competition thr oughout the
beer industry," which is "highlighted by local or regional
competition," and that "relatively f cw of the nation's
brewers " contest for sales in any "particular State" (G.B.
37-38). This proposition is disputed by what has just been
shown as to Wisconsin.

It is equally wrong a s to sales in other sta tes. Although
the government had available, a11d had stipulated as to th.e
accuracy and authenticity of, sales statistics by individual
brewers for 31 additional states which Bhowed who sold
what, and where, it deliberately excluded all of this infor·
.mation, except as to Pabst and Blatz brands, to the three

47
states. Nevertheless, insight into tho geographically widespread shipping pattern of beer can be gained by reference
to the data in tho record on Pabst and Blatz sales hy states
(F.14, :!:{. 461; }i'. 24, 25, R. 465). Prior to the acquisitiO'I1.in
1958, Blatz operated only one plant (I1,, 13, It 460) and its
nationwide requirements "\Vere shipped out of :Milwaukee. In
the years 1949-51, B1atz was shipped to each of the states
in the continental United States nnd in 1952-58 it was
shipped to no lesr; than 37 states (F. 14, R. 461). The n ine
states (.TX 56, R. 194) in whieh Blatz was not ·s old in 1958
accounted for only 4.52% of national population in 1960
(U.S. Burcan of Census, Statistical Abstract of the United
States 10 (33rd ed. 1962)). In other words, Blatz was able
to-and did-ship nationally out of its ·.Milwaukee brewery
for the entire period shown by the record of ten years prior
to tho merger.
The record also proves that Pabst has had a nationwide
·.shipping pattern and for many years its beer has }>een sO'ld
in every state (F. 14, R. 461). Th e two Pabst plants at
Peoria and Milwaukee serve n·early every state in the
nation (see GX 110, R. 251; JX 56, R. 194). The :Milwaukee
plant alone had output i11 1958 which was three times that
of Pabst sales in \Visconsin; nearly 69% of the production
(1,054,314 barrels ) (GX 110, R. 251) being shipped beyond
~he state boundary for consumption. In five states located
~- tho Southeast in 1958, Arkansas, Georgia, North Carolma, Sou.th Carolina and Virginia, Pabst brand sold a
_larger _percentage of that state's consurnption than it did
of national consumption despite the fa.ct that it has no
breweries located in the area.25
.
.
attonaHy, Pabst brand's market share was 2 69%
·
for
these
states 1·t h
f
·
· 1' '
• '
s s are o state consumption in Arkansas was 2.70%, Geort~ ~-~7 %,
North Carolina 6.82%, South Carolina 10.52%, and
5
18
irgmia · % (JX 21, R. 159; JX 59, R. 197).
~N.
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"'While the evidence inl the record docs not indicate all tho
states, other than \Viscbnsin, Illinois, and :\1ichigan, where
\Visconsin brewers other than Pabst and Blatz sold their
output, it docs indicate !that among the Wisconsin brewers,
ScJ1litz sold 93.78% of ils total 1961 output in other states ;
Miller, 89.80%; Heile~1an, 58.02%; If.uber, 69.88%; and
Potosi, 53.22% (JX 44f46, R. 182-84; JX 78, R. 216). Of
these firms only Schlitz lhas a brewery outside of \V'isconsin
(GX 257, R. 403-05) . frhe vast geographic extent of tho
competition among the ~Vi.sconsin sel1ers-no matter where
situated-also disprove~ the government's tl1csis that beer
is a locally concentrateq industry. I n 1961, 90% of the total
output of the twelve Ie4ding sellers of Wisconsin beer was
sold outside of "\.Viscon~in, as shown in the chart opposite
page 48.26 Nearly 80%1 of all 11eer produced in \Visconsin

Wisc~nsin

26

The 12 leading
sellers in 1961 made the following
indicated percentage of their total sales outside of \>Visconsin in 1958
1
and 1961:

Wisconsf.n Rank
! in 1961

Company

i

% of Sales Outsf.ae
of Wisconsin
1958

1961

98.28
95.88
77.09

97.78
95.17
56.29

88.58
67.89
62.29
3.59

89.36
58.02
62.84

89.80

10

92.98
3.79
.21

Pabst

1

85.18

82.56

Schlitz

3

94.00

93.78

Anheuser-Busch
Drewry
Fox Head
Hamm
H eileman
Independent M ilwaukee
Leinenkugel

Miller

s

11

7
4
12

Oconto
Oshkosh

Source:

6
8
9
2

JX 35-37, R.

2.98
5.31

.64

173-75; JX 44-46. R. 182-84; JX 69.
R. 207; JX 78, R. 216; and computations made
therefrom.

PERCENT OF NATIONAL SALES OF TWELVE LEADING
WISCONSIN SELLERS IN 1961 OUTSIDE OF WISCONSIN
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in 1957-61 was shipped. on t. of the state for con::mm ption as
shown in the following tnble and the chart opposite page

50:
Year

1957
1958

1959
1960
1961

Wisconsin
Production

'Wisconsin Exports as Percent
Exports
of Production

11,014,566
11.,084,403
10,119,075
10,056,894
10,383,561

8,642,643
8,668,322
7,708,710
7,618,031
7,917,314

78.47
78.56
76.18
75.75
76.25

Source : JX 9-11., R. 147-49; .JX 19-21, R. 157-59 ; JX
66-80, R . 204-18; OX 257, R. 403-05 ; and computations made therefrom.
The significance of these facts 011 Wisconsin exports is
twofold and it is decisive: (1) the facts show that the
gove.rnmcnt is mistaken in arguing that bee1· competition is
typically localized ; (2) moreover, they strongly corroborate
the inference, from the h eavy imports into Wisconsin, that
Wisconsin consumers are in no sense dependen t for supplies upon existing Wisconsin sellers. Beer flows into and
out of 'Visconsin in such volumes that the government's
Wisconsin market tbcsis is literally washed away.
The fourtb "factor," according to the government~ is the
assertion that beer "producers " often charge "substan~
tially different prices" to distributors wbich "vary as between neighboring states" (G.B. 38). Although the gover nw
ment calls this a "phenomenon," as if it had been proved,
the record is completely insufficient, to snpport any such
generalization. Actually, the two price exhibits r elate only
to one package (24/12 oz. returnable bottles) out of tho
many sizes of bottles and cans sold, anrl they relate ouly to
Pabst and Blatz, and not to any other seller. There is no in-
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dication of the significance of this package,27 nor can any
conclusions be reached as to other producers' prices. Sur~~
ly, if th(~ ev dence on price had favored the government, one
of its prop sed w·itnesses could have testified on this sub··
ject. J.!.,.urth ·1-more, as 1vas shown in the Statement and Argument,28 the government contentions that the Blat.z price
was lower 'n \Visconsin than in any other state and that
prices genehtlly tend to Yary between states are simply
contrary to the record evidence.
The gove ·nment seeks corroboration for its "fourth factor" in the ature o·f beer marketing (G.B. 38-44). Transportation c st.s, it hypothesizes, ''almost certainly'' must
impose a ba.rrier (G.B. 42). At the same time~ it admits
that "the r cord in this case contains no direct evidence of
such costs" (G.B. 42). The government makes no effort to
explain ho , if its transportation and distribution thesis
is correct, B atz could .sell in almost every state in the union
from its Wi consin plant, almost 80% of tho heer produced
in \Viscon.si. is sold outside of \Visconsin throughout the
country, an 25% of the beer consumed in \Visconsin
is imported. The aetual facts are that a very substantial
interstate flow of beer is necessary, because many states
(17 in 1961) produce no beer at all, many others (20 in
1961) consume more than they produce and the 12 remaining states have to supply some, or all, of the requirements of the 37 beer-deficit states.29 The government specu21

Packages available include cans, bottles, returnable, and non-returnable, in sizes such as 7, 8, 12, 32, 64 ounces as well as kegs in
fractions of barrels (GX 256, R 386-88) .
.

.

28

29

Pages 8 and 28-29, supra.

See Statement and Argument, pp. 14-15, 44w46, and map opposite p. 12, supra.
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Jations nhout hcor distribution and transportation costs
must thus he categorized as a myth.30
Tho government also suggests that consumer preferences
for established brands preclude new entry into \..Yisconsin
(G.B. ·10-41). Again, there i~ no evidence at all to support
this thesis, As noted above, several non-"\Vi~consin producers radically increased their \Visconsin sales in the period
1955-61 and their ability tO' do so suggests that others can
do likewise.31
In light of the facts of record, and the clear failures of
proof of the government's allegations, the trial judge
had no alternative but to find that there was nO' evidence
on which t o segregate \Visconsin as a geographic market.
Since \Yiscons1n was not sho1vn to be a relevant geographic market there was 110 need for the trial court to consider the question of competitive effects in the state.
·E ven on the assrunption ( G.B. 17-24) that Wisconsin is
an area of effective competition the government has not
met its burden of proof as to com.pet.itive effect within
the state. In Philadelphia National Bank the merger
' "'as condemned because the merging banks would have
at least 30% of the business in the relevant market
(374 U .S. at 364). In contrast, here the percentage
share of the merging firms was only 24% in 1958 (JX 69,
R. 207). After ''shading'' the combined market shares of
80Another

unproven. myth is that a scheme of state-by-state regulation forces; brewers to operate on a state-by-state basis (G,B, 42,
n, 30), The court found that state statutes and regulations are com~
mon to all breweries and do not deter shipment among the states
and not a single regulation from among all those in evidence relates
solely to vVisconsin ( GX 256, R. 361-402 ; F. 36, R. 469) ·
81

See Statement and Argument, pp, 14-1 5, 44, supra.
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Pabst and Blatz, the figure comparable to the 30% of
Philadelphia. Bank is less than 20% in this case.at
Thus, the facts here do not bring into play the presumptive illegality test established by this Court. In addition,
there are other facts "in the record'' which "rebut [any]
inherently anticompetitive tendency" (374 U.S. at 366) of
the percentages and demonstrate the absence of anticom~
petitive effects.
The thru.st of the "additional facts" in evidence is that
there are SO' many restraints upon any firm seeking to raise
\Visconsin prices above competitive levels, that it cannot
be con.eluded that the \Visconsin market share of Pabst~
Blatz, even if relevant, is "undue" or that an anticompetitive inference can be drawn from it. The total output of all
vVisconsin breweries is so great that combined Pabst-Blatz
sales in \Visconsin are but a small part of it (9% in 1961)
(see ]\ 18, R. 463; F. 24, R. 465). This huge excess production, much of it coming from such significant :firms a:;
32 In Philadelphia Bank this Court "shaded" (reduced) the raw
market shares of the merging banks because of peripheral problems
of market definition (see 374 U.S. at 364, n. 40). The same ad·
justment here reduces the Pabst-Blatz combined share below 20%,
thus less than the minimum "line of prirna facie unlawfulness" suggested by the works of Professors Kaysen and Turner, Mark. ham, and Stigler, cited by the Court (see 374 U.S. at 364, n.
41 ). Actually, as our discussion of relevant market concerning
\Visconsin shows, "there is no evidence . . . that competition
in the beer business is in any matter localized" (F. 30, R 467)
and entry into the 'l\fisconsin beer business is not diffk"Ult; in PhiJadelphUi. the impediments were greater for in banking "convenience of
. location is essential" and "entry is . . . wholly a matter of governmental grace" (374 U.S. at 358, n. 44; 367). Thus; assuming that
Wisconsin is a rough approximation of an area of effective com·
petition, greater "shading" seems appropriate for beer than for
hanking.

Schlitz, Miller, and I:Ieileman, acts as a check npon all '\Visconsin sellers, particularly when fluctuating f:ales show that
most producers have excess capacity (see JX 32-46, R. 17084). i\.nother ~uch check comes f rom the increasing shipments by non-\Vigconsin brmvers into \Visconsin-25%
of tolal \Yisconsin sales in 1961.3 il .Also, the fact that 132
rlifTercnt bnrnds were sold in \Visconsin in 1961 (F. 22,
H. 465) demonstrates the continuing vigorous nature of
brand competition in \.Visconsin. These facts demonstrate that h.1 "\Vi:;;consin, on the improper assumption it
ig an area of effective competition, the Pabst-Blatz ac··
quisition has not had and will not have anticompetitive effects.
B. Wisconsin, Illinois and Michigan.

The govcrumcnt also alleged below that the states of
"Wisconsin, Illinois and 1f ichigan as a group constitute a
section of th e country in which the acquisition sh01lld be
jadged (F. 4, Il. 457). Pabst denied this allegation (F. 6,
R. 458) and the government was put to its proof (F. 7, R.
458). After trial the lower court ruled the government had
failed to prove that the combination of the three states of
Wisconsin, Illinois and :Michigan is a r elevant market area
(Op. R. 441; C. 4, R. 480).34 I t is difficult to determine from
the footnote reference to the three-state area in the governas See pp. 44-45, infra. Entry into vVi$COnsin by any of the 108
non-vVisconsin sellers would require merely that they decide to sell in
\iVisconsin and then direct sales efforts into the state. There is
no record evidence of any barrier to building distribution or creating
consumer acceplauce for an out-of-state brand.
84

The trial court did not, as the government brief here states, reject these three states as a relevant market (G.B. 45, n. 34) or hold
them not to be a section of the country ( G.B. 11). The court's ruling
was simply that the government failed to prove that the three states
are a relevant section of the country.
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ment brief whether the correctness of the ruling below is
raised in this appeal.85
The evidence before the trial court clearly demonstrates
the correctness of the ruling below-not only does the evidence fail to· prove that the three states are an area of
effective competition, it proves the contrary. Por example,
while the hoer output of the three-state area is substantially greater than the consumption in these three states,
nearly 25% of the beer consumed in \Visconsin, Illinois and ·Michigan is brewed outside of these states. Conversely, roughly 40% of the hem· produced in \Visconsin,
Illinois and :Miehigan is shipped outside of' these states for
consumption. 'rhese fa.cts are illustrated by the following

table:
THREE-STATE AREA

Year

Production

Exports

1957
1958
1959
1960
1961

18,885,745

7,900,526
7 237 258
' '
6,927,151

17,992,328
17,935,478
17,991,436
18,728,513

Year

Consumption

1957
1958
1959
1960
1961

14,230,609
14:,035,503
14,438,808
14,609,421
14,562,604

Exports As
Percent of Production

6,945,723

41.83
40.22
38.62
38.61

7,564,469

40.39

Imports

Imports As
Percent of Consumption

3,245,374
3,222,888
3,221,417

22.81
22.96
22.31

3,528,106

24.15

3,479,736

23.90

Source: JX 9-11, R. 147-149; JX 19-21, R. 157-159; JX 91-100,
R. 229-238; GX 257, R. 403-405; and computations made
therefrom.

alS The issue is raised, if at all, by footnote 34 (G.B. 45).
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lPurthermore, the twenty leading sellers in 'Visconsin,
Illi11ois and .Michigan in 1961 sold 70 % of their total
output in other states ( JX 44-46, R . 182-84; .JX 99-100, R.
237 -38; and computation made therefrom). The identity of
these sellers and the percentage share of the total sales of
each outside "\Visconsin, Illinois and :Michigan are shown
in t he chart opposite page 56. Total national sales of the
86 firms which made sales in the three-state area in 1961
wen~ 64,839,777 barrels, or 73% of total national production (.TX 99-100, R. 237-8; SX 44-46, R. 182-4).
In 1958, 69% of Pabst sales and 37% of Blatz sales
wer e made outside of '\Visconsin, Illinois and Michigan
(Pabst being sold in all states and Blatz in 40 states)
and, in 1961, 58% of all Pabst Brewing Company sales were
made outside of these three states (.sales having heen made

in all states) (~TX 56, 59, R. 194, 197). These percentage
figures are so much greater than the percent of the total
business done hy the merging banks outside of th e section of the country in Philadelphia National Banlu..as as to
compel the conclusion that the three-state area is not a
relevant market.
Just as in the case of '\Visconsin, the record evidence not

only fails to establish that the three-state area is a relevant
geographic market, it clearly establishes the contrary.
C. The United States.

There is no issue as to whether the United States is an
appropriate geographic market since the government alleged (F. 4, R . 457), Pab.st agreed (F. 5, R. 457) and the
trial court found (C. 3, R. 480) that the United States is a
86

Only an average of about 25% of the business of each of the
merging banks in Philadelphia Nati01ial Bank was outside the section of the coun~ry there. (See .374 U.S. at 359, n. 36).
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relevant section of the country foT testing the competitive effect of the acquisition.87

1. State of Gornpetition in, National J.fa1·ket. A.s shown
in tbe Statement/~ 8 competition among brewers in the United States is extre'mely vigorous. There were 162 firrn.s selling beer in 1961, 25 different companies each accounted for
at least 1 % of national sales, no single firm made as much
as 10% of national sales, and the top four firms had
but 27.62% of the national market. There is also considerable shifting of rank amorig the industry leaders. The
acquisition of Blatz by Pabst must he assessed in the light
of this pro-competitive industry structure.
2. }farket Shares. The extremely small percentage
shares of Pabst and Blatz in th<~ national market in the
merger year (2.67% for Pabst, 2.04% for Blatz, 4.71%
combined) (F. 16, R. 462)a9 certaiJ1ly do not raise any presumption of illegality, the com.bined percentages being but
a small fraction of the "undue percentage share" {30%)
held to raise a presumption of illegality in Philadelphia
Bank (374 U.S. at 363-64). In the l.9':19-58 period P abst's
share of national sales had fallen from 5.14% in 1949 and
4.81 % in 1952 t-0 2.67% in 1958; indeed, the percent.age
·3hare of Pabst and Blatz con1bined in 1958 was less than
Pabst alone in 1.949 OT 1952 (F. 16, R. 462). The fact that
in the first two full years after the merger, 1959 and 1960,
co1nbined Pabst and Blatz brand sales still did not rea.ch
the percentage of national sales of Pabst brands alone in
1949 would, according to one of the writers cit.ed by the
· srActually the government may have abandoned its contentions
as to the national market, see e.g., its comment (G.B. 38) that .a
particular "phenomenon . . . implies that the market for beer 15
not a national one." Similarly, see G.B . 36 where the government
implies that the market for beer is not "truly national."
38
See Statement pp. 9-12, supra_
119

In the merger year, 1958, Pabst ranked 11th and Blatz ranked

13th (F. 16, R. 462).
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court in Philadelphia National Bank, 374 U.S. at 362, 363,
n. 38, 364, n. 41,40 make t.hc merger presumptively legal. In
view of these minimal marke t shares the trial judge concluded that the government couJd not by these shares alone
''shift to Pabst the burden of proving the absence of probable anticompeti tive effects in the continental United
States, " a11d he therefore carefully considered al1 of tbe
other record evidence related to anticompetitive effoct.s.
(Op. R. 447-55).
3. Lack of Concentration. The bre"W-ing industry is not
concentrated. \Vhen considering the amendment to Section 7 of tlle Clayton Act in 1949-50, the 1eYel of concentration which concerned Congress was one where a handful
of seJlers control the bulk of a market's bnsiness,41 not tbe

. .,.,.., ... .-

'
40

· ·~

Bok, Section. 7 of the Clayton Act and the Merging of Law

and Economics, 74 Harv. L. Rev. 226, 316 (1960).
41

See, e.g., the general remarks of Rep. Carroll ("in industry
after industry three, fou r, five or six huge corporations dominate
prices, production and employment" 95 Cong. Rec. 11493 (1949) ),
Rep. Douglas ("industry after industry has . . . been taken over
by the Big Three, the Big Four, the Big Six, or sometimes by simply the leader," 95 Cong. Rec. 11501 ( 1949) ), and Sen. Kefauver
("control of industries which manufacture a great many of our
basic products-steel, copper, lead, and many other products . . .
-is held by a handful of corporations," 96 Cong. Rec. 16450
(1950); according to Rep. Douglas the top three had 60% of steel
capacity and 88% of copper refinery capacity while the leader in
the lead industry accounted for 40% of production, 95 Cong. Rec.
11500 (1949) ). Sen. O'Conor (96 Cong. Rec. 16435-36 (1950)
pointed to shares 11eld by the leading three companies ranging from
56% to 100% in 13 specific industries. F or charts of similar data
for various industries see 95 Cong. Rec. 11485, 11500-01, 11502,
( 1949). Taken as a whole the legislative history demonstrates a
Congressional concern with those oligopolistic situations where, as
described in the Senate Report, "three or four large concerns pro~
duce the entire supply" S . Rep. No. 1775, 81st Cong., 2d Sess. 8

(1950).

.
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situation where, as here, the four leading firms acc-0unt~d
for little more than one fourth of national sales in 1961
(F. 49, R. 476). Furthermore, in all of the recent horizontal
merger cases before this Court the share of sales of the
four leading firms s ubsequent to the acquisition under
attack has been radically greater than the very low
figure in this case. In Philadelphia N a.tional Bank, for
example, the four leaders had 78% of assets, in United
States v. Alcoa, 377 U .S. 271, 278 (196·4), 77% of the
market, in United States v. First Nation-al Bank & Trust
Co. of Lexington, 376 U.S. 665, 669 (1964) , 91% of
assets, and in United States v. Continental Can, Co., 378
1J.S. 441, 461 (1964), the four leaders accou nted for 66%
of the business in the line of commerce. None of these
cases r emotely suggest that the small aggregate market
shar~s of the four largest companies in the brewing industry (],. 4-9, n. 476) is in any 'man ner antir.ompctit.ive or
raise any presumption that it might become anticompetitive.
In each of the preceding cases there \vas an increase in
concentration among the leading firms in the relevant ma.rket as a result of the acquisition under attack. This court in
Philadelphia Bank specified that a 33% increase in concen·
tration from 44% to 59% among the two leading fir'rns was
one of two factors which would in proper circumstances
raise a presumption of illegality (374 U.S. at 363). Here,
however, not only was there no increase in concentration in
1958 (the merger year) between the two leading national
sellers of beer as a result of the Pabst-Blatz acquisition, hut
there 'vas not even an increase among the top four. The
combined percentage share of Pabst a.nd Blatz in 1958
(4.71 %) was less than the share of th.e fourth leading firm
(Ballantine, 4.78% ) in that year; the relative increase
: among the top five or six sellers in 1958 was about 2% (F.
45, R. 4.7 3).
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4. 'Prend Toward Concentration. At trial the government sought to prove an alleged "trend toward concentration" in the brewing industry with statistical evidence
showing (1) a decrease in the number of breweries, (2) an
increase in J1ational beer consumption and production,42 and
(3) an increase in the market shares of the ten and twentyfive leading brewers (Op. R. 448}.
The government failed to show the significance of any
of its statistics ·as evidence that ''concentration'' or a
"trend thereto" has anticompetitive consequences in the
market. In marked contrast to other cases where the
government has shown the significance by evidence, the
best the government could do here when asked about the
significance of the percentage shares of the 25 leading
firmg was to tell the court that "we have another chart
showing the top ten" (It. 134). 43 The government also
42

The inadequacy of this claim is iUustrated by the fact that 93%
of the increase in beer consumption between 1934 and 1961 occurred
prior to 1947 (F. 44, R. 472). The post-1947 leveling off in consumption and consequent intensification of competition (necessarily
"weeding out" the inefficient operators) actually provides the "nonmerger" explanation for the decrease in number of breweries since
that date.
43

In Philadelphia Bank:
"The ('.xovernmenfs case in the District Court relied chiefly
on statistical evidence bearing upon market structure and on
testimony by economists and bankers to the effect that, notwithstanding the intensive governmental regulation of banking,
there was a substantial area for the free play of competitive
forces; that concentration of. commercial banking, which the
proposed merger would increase, was inimical to that free
play ... " 374 U.S. at 334.
!here was also testimony in Brown Shoe from members of the
mdustry as wen as economists as to competitive significance of
statistics. United States v. Brown Shoe Co., 179 F.Supp. 721, 733
(E.D. Mo. 1959).
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argued that a mere decrease in the number of breweries
constitutes by itself a. trend to·ward concentration (R. 421).
In other merger cases the government has not attempted
to draw any inference of anticompetitive consequences from
such unexplained statistical data a1one but instead has supplied testimony to explain them. rrhus, in Philadelphia.
Bank one witness testified for the government that the
merged banlc would have the power to affect the price and
supply of available bank credit within the area of effective
competition while another testified that the elimination of
a large lender would significan tly reduce tho degree of
competition because an import.ant alternative source of
credit would be eliminated (Un,ited States v. Philadelphia
Nation.al Bank, 201 F.Snpp. 348, 366, 367 (ELD. Pa. 1962) ).
.No explanation, which would give meaning to the. statistical
evidence produced ·was offered here.
In its complaint the government a ssorted that the number of breweries operated in the ·united States has been declining due to " 1nerger, consolidation and natural attrition "
{R. 23), but the government did not prove that any breweries went out o! business for reasons other than "natural
attrition'' CF'. 48, R. 476).

I n almost every horizontal merger case considered by
this Court there has been evidence presented of an
extensive history of mergers within the industry as well
as of mergers or acquisitions by one or both parties to the
combination question. In B'rown Shoe, there was evidence
of acquisitions or mergers of others in the industry, 370
U.S. at 301., 302, 345, of Brown, 370 U.S. at 302-3, 334, 345,
and
Kinney, 370 U.S. at 302-3. In Philadelphia
Bank, the acquiring bank had acquired nine formerly·
. independent banks since 1950, the acquired bank sil:,
·and the largest seven banks in. th(~ area had increased

of
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their combi.ned share from 61% to 90<fo, largely
due to acquisitions (374 U.S. at 331, 367; 201 F.
Supp. at 368); and, in the United States, "of the 1,601
independent banks which thus disappeared, 1,503 . . . disappeared as the result of mergers." 374 U.S. at 325-6.
Similarly in United States v. Alcoa, 377 U.S. 271, 279
(1964), and United States v. Continental Can Co., 378 U.S.
441, 444-45 (1964), there was evidence of industry and compan.y merger history before the co·urt. In cont.ra3t, the
trial court found that "there is no evidence in the record
of any merger or acquisition in the beer industry other than
the acquisition of Blatz by Pabst" (F. 48, R. 476).H
The most reasonable explanation in the state of this record is that the decline in the number of hrewerie.s is the result of the growing size of the geographic market for beer
created by changes in the national economy.-«.$ As a result of this growth, it can be anticipated that the rate of
decline in the number of breweries ·will S\1hstantially lessen
and the computation of a three-year moving average confirms this fact:
The government here recognizes this deficiency of proof but its
attempt to remedy it by including references to merger cases filed
after this trial was over ( G.B. 22) likewise fails since those cases
are still pending, have no relation to this case and will be decided on
their own facts. Nothing in or outside the record connects those
cases with this cruse.
u

46

See Statement, pp. 10-11, supra.
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Year

-1952

Three Year Average
Annual Decline in
Number of BreweriesHJ

1956

27.67
26
25.33
21.67
16

1957

15.33

1958
1959

13.33
12.33
11.67
7.67

1953
1.954

1955

1960

1961

Number of
Operating Breweries

357
329
310
292

281
264
252

244
229
229

46

Source: GX 213, R. 348; the figures are the average number
of breweries (plants, not firms) going out of existence in the threeyear period ending with the indicated year. There is no record evidence of the number of firms prior to 1957. For 195i-61 the number
of firms has dedined from 206 to 162 but at a much lower rate (177
to 162) in 1959-61 than in 1957-59 (206 to 177) (F. 47, R. 476).

There are other reasons which suggest that the decrea-.3e
1vill stop well before the mnnber of firms reaches an unduly
small number. The decrease has already virtually halted
for firms with annual sales in excess of 250,000 ba.rrels;
there were 55 such firms in 1957 and 53 in 1.961 ( ~JX 32, R.
170; .TX 44, I~. 182). National beer production has, in fact,
begun to rise after being stagnant in the 1947-58 period
(F. 44, R. 472) .
With respect tO' inarket shares, the fact that the shares
of the leaders are well distributed and fluctuating shows
healthy and vigorous competition. There is no basis
for inferring that the share of the ten Jeading brewers,
53% in 1961, (F. 49, R. 476) will eventually reach any
anticompetitive level

No merger whieh results in a combined market share for
the two companies of only 4.71 %, less than the share of
one of them alone only a few years before, presents any of
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the dangers to competition which Section 7 was enacted
to prevent. To condemn a merger on so little could very
well discourage rather than promote competition.

CONCLUSION.
The governm ent lost below because the evidence it elected t-0 present did not prove a violation of Section 7 under
the standards established by this Conrt. Tested either
by those stnndn..rds, or by the government's o·wn hypothcti·
cal assertions as to what the law should be, the government
has sho,..,'11 no right to relief on the evidence in this case.
The appellee, Pabst Brewing Company, respectfully submits that the decision of the trial judge was correct and
should be affirmed.
Respectfully submitted,
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