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will have an effect .. Since the statute speaks· of· "any" . .. , . 
section of the country; it is· improper' to· ignhre ... the 
larger market merely because the smaller one seeins 
also appropriate. ln Pabst Brewing Co., supra, the 
Court evaluated the in1pact of the nierger in the 
Nation as a whole and in a specific three-state area, 
even though the State ?f Wisconsin was by a 
relevant section of the country. 

The 1narkets t.hat the district tourt adopted, how­
ever, are not approprjate sections of the country for 
deter1nining the competitive effects of the Frceman­
U nited Electric' con1bination even it they 1.n·e consid­
ered t.o be additional rather than exclusive markets. 
'I1he court's inarkets are purportedly based off the 
areas se1·ved by producers in the four freight rate 
districts in which Freeman's and United Electric 's 
n1u1es were located at t.ime. of trial.31 The appcllees 
argued that, since the nor1nal rail rates for coal are 
the sanrn for all mines in a particular freight rate 
district, and since transportation costs arc the pri.n­

con1peti.tive factor in the n1arket.ing of coal, 
1nincs in one district could not effectively con1petc with 
m..ines in another district for the sa.rne cust01ners. 

The conclusion, however, does not follow fron1 the 
pre1uises. Altl1ough transportation costs are a pr11nnry 
cornpetitive consideration, ordinary ni£l rates nrc not. 

31 Illinoi8 is divirled jnto eight freight rate dist.ricts: !Iincru.l­
Atkinson, Northern Illinois, Fulton-Peorin, Springfield, Dan­
ville, :Murdock, Belleville, and Southern Illinois (sec 'Veir 
Dep. Ex. 1, A. Ex. 1845). The United EJcct.r-ic mines n.rc located 
in the Fulton:Peo1·in. rrnd Bel le ville t.he Freeman minos 
are locatccl in. the Sp1·ingfield Sout:lrnrn Illinois districts. . 
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the single controlling element in transportation costs. 
The record shows that about half of the coal sold in 
the five states that received inost of the Illinois coal 
in 1967 was transported by all-rail ship1nents (Gal­
lagher Dep. Ex. 3, A. Ex. 1424-1427). To the extent 
that other modes of transportation are employed, the 
rail.road rates do not necessarily determine the 
delivered price of the coal. ~rhat is particularly true 
for Uiutcd Electric, which transportl) 1nost of its coal 
by barge (A. 271-274). 

Moreover, the most competitively significant rail 
shipments are not governed by the ordinary i·ail rates 
for each freight rate district. Many of the largest 
sl1ip1nents are transported by "tu1it trains" carrying 
only coal between a particular nrine and a custo1ner's 
facility pursuant to a specially negotiated rate. Free.­
n1an, for example, has shipped coal by unit train from 
a n1iJ1e in the Southern Illinois district to a custon1er 
in the Belleville district sales area at a cost which is 
lower than any B elleville district rate to that location 
(A. 30-31). 

Moreover, the freight rate district sales areas adopted 
by the district court do not include major portions 
of the sales of producers located in a single freight 
rate district. All the facilities ·of Conunonwealth Edi­
son Con1pnny are treated as a separate single market 
although they rru1ge throughout a substru1tial geo­
graphic area and are served by producers in different 
freight rate districts. Customers located in the Chicago 
Air Quality Control Region also constitute a separate 
market. J\1:oreover, all the customers within the sales 
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a1·ca of a particular freig·ht rate clistl'ict al'e not in­
dndecl jn a single nH1l'kct. Such custoniers a1·e divided 
into two categories, utility and non-utility firms, and 
eiieh category is treated as a separate section of the 
country. 3:: The resttlt, as shown by the inap faciJ1g page 
48, is a crazy-quilt of artifieial, noncontiguous sales 
areas, which do not reflect the way eoal is marketed. 

The i11ap shows only six of the api)ellees' ten 1nar­
kets: the four freight rate district utility .sales .. areas, 
the Chicago Air Qnnlity Control Region, and the 
Connno1nvealth Edison Company,33 One of these inn.r­
kets, represented .in red, consists of three noncontigu­
ous sections en1bracing parts of seven states. A · second 
1narket, shown in bhte, c-onsists of two sections which 
are not contiguous to- each other but are each contigu­
OllS to one of the .three sections of the fhst 1na1·ket. A 
thircl n1arket, shown in green, is a. single section which 
is contiguous to one of the sections of the second 

32 Coal sol<l as dust n1so wns excluded in defining sales nrcas. 
There is 110 bu.sis for treating coal dust. n.nd conl screenings ns 
separate products. See pp. 61-62, -i-nfm. The exclusion 0£ dust 
ne.cessn.ri1y distorted the snles area una.l.vsis. Prodm:ers in a 
singl~ freight rntc district. (Southern Illinois) sold upproxi· 
maitely one million ti:ms of dust. (constituting a.pproximntely 10 
pe.l'ccnt of".thcir .utility sales, DX 55, A. Ex. -li5) to utilities in 
t)1e sn lcs arcn. of another freight rate district. 

88.Th~ mnp_ is based or~ .the _nppcllees' . dc~ript~ons of the 
sales :tt·ens (A. 969, 972-!:>77). Since those descriptions· a.re some­
\duit Jrhprecise, the rn.ap does. fiot irn.1:port to bo ·exact: -.:It· is 
nn npproxi111a.t~on of the six geographic markets. 'J:l)e four 1101r­

ntilit.y sa.lcs n.rcas, .wl~ich n.re not shown, a1·c· rnasonablj ciose to 
t.hc ut.ilit.y areas,. execpt that the Fult.011:.Pe01·i:t itre:t (yell°'~) 
is ln1_-gcr anrl t.he· ·BclleTille area (blue) is limited to the lower 
scc.tiou. 
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inarket. The Con1monwealth Edison facilities, i·epre­
sentecl by black clots, al'e a separate ina1·ket which is 
partially within three other markets. In sum, appellees ! 
sales areas are ''an obvious gerry1nande1'ing * * * to 
n1eet the exigencies of this case." United Stales v. 
Bethleheni Steel Oo 1rp., 168 F. Supp. 576, 599 (S.D. 
N.Y.). 

The artificiality of the appellees' markets is re­
vealed by the fact that the eight sales areas for the 
four freight rate districts accounted for less than half 
of the total coal produced in those districts.3

' Nor 
did the eight markets accurately reflect the distribu­
tion of United Electric and Freeman coal. Some 25 
percent of the coal produced in United Elecb·ic 's 
Belleville district mine, for example, was sold to 
customers located in the Southern Illinois district 
sales areas (GX 60, A. Ex. 78), while nearly 20 per­
cent of Freeman's Southern Illinois coal was sold in 
the Belleville sales aTeas (GX 55-57, A. Ex. 74-76). 
The two companies, though their n1ines were in differ­
ent districts, so]d about half of their production to 
conunon custo111ers (GX 88-91, A. Ex. 107-117). 

Moreover, because these markets were delineated on 
the basis of only one year's sales data, they necessarily 
reflected only the actual sales for that period and not 
the competitive ability of producers within the various 
districts who might, in another year, sell coal in a 

34 Only 46 peroont of the coal produced in the Fulton­
Peoria. district was sold in appellees' utility and non-utility 
sales areas for that district; the figures for Springfield, Belleville, 
a.nd Sout.hern Illinois were rn, 47, and 70 percent, respectively 
(DX 55, A. Ex. •1G5, 468, 473, 478}. 
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different geographic range (see; .A. 1670).3
:; Sirnilnl'ly, 

the appellces'. n1a.rkcts mask the co1npctit.on a1nong 
1nines in different fi·cight rate districts for the busi­
ness of new plants. vVit.h th e development. o.f high­
voltage .trans1nission_ Ii nes, it i~ not. nnconnnon f01· n 
utility to consh11et a plant nen1· a n1inc that i~ several 
hnnch·ed n1i1es a\vay £r01n the a1:ea the plant will sctve 
(GJC 239, A~ Ex. 179, Kurtz Dep. Ex. 9, A. Ex. 1656). 
The appellees' expert conceded that a coal consumer 
may consider alternative suppliers · located in various 
freight iiate distl·icts before :-:;ettling on the site fnt· 
n nmv facility (A. 1671). · 

· Diespite these deficiencies, the district court accepted 
t.he appellees' markets as the exclusive sections of tl1e 
country for purposes of Section -7.311 In our view ·"the 

35 Some of the markets wel'e cfofi n"cd on t.110 uusis of only a. fe,v 
customers or sales. For examp'le, the Springfield non-utility mar­
ket consisted of two pl1ints in Decatur, t.hc Springticld util ity 
sales a.rea was two -plants near Springticld, and the Fulton-Peoria 
utility aren. consisted of three customers with six phtnts on the IlJi­
nois River (DX 55, A. Ex. 462, .J:(jG-467). Subsequetit cle.n~lop­
ments ·demonstrnte.d the <lunger of b~sing mn.rkcts on so small 
u. snrnpling of transnc..-tions. All thrc(~ F.u1ton-Peoriu. nr<>a ntiliti~s 
h:w~ purchased from or negotintecl with Springfield producers 
(A. -13~0, 1211, DX 55, A. Ex. 462, :n. ·1); a Fulton-Peoria 
mine hn.s contracted to ship n. mill ion t~ns n. :yenr to n. ut.ilit.y 
in . 'Wiscoi1sin (A. 609-610, 1<340). Thnt c_ont.ruct is for about 
hnl:f the tonnage sold to the. three Fnltoi1-Peoria area· utilit.ies 
in 1067 (DX t15, A. Ex. 4G2) . · · · · 

. M Although the court stated that it would have reached t11e 
same conclusions even if it had ncceptcd the government's geo­
grn.ph.ic uuu·kcts (J:S. App. 5Da-6011), its discussion of competi­
tivo effects rested squarely on its view that "(t]he Freight Rate 
Dfotricts in which -the mines and reserves of United Electric 
are located serve separate and distinct ma.rket.s from those in 
which the mines of Froomnn tire locntcd" (J.8. App. 62a). The 
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pie [does not] slice so thinly." 'l'anipa. Electric Go. v. 
1Vashville Coal Co., 365 U.S. 320, 331. The district 
court ignored this Court's direction that " [ t] he propE.ir 
question to be asked * * * is not where the parties 
to the merger do business or even where they con1pete, 
but where~ within the area of competitive overlap, the 
effect of the n1erger on con1peti tion will be direct and 
inunediute." Un-ited States v. Philadelphia 1\Ta.t-ional 
Ba:nk, 374 lT.S. 321, 357. Instead of selecting sections 
of the cotu1try in which the competitive impact of the 
Freeman-United Electric combination would 1nost 
likely be felt, the court below chose one of the "inde~ 
fensible extremes'' ag·ainst which this Com·t c.antioned 
in Philadelph1~a 1Vatioruil Bank-it drew the market 
"so narrowly as to place appellees in different 111ar­

kets" (374 U.S. at 361). 

III 

'I'HE EFFECT 0111 Tli~ A.CQUISI'l'ION MAY BE SUBSTANTIAL!.¥ 

'l'O LESSEN COMPETITIOX IN THE RELEVANT MARKETS 

A. A HORIZO~TAL MERGER IS ILLEG,U, UNDER SEOTION 7 IF IT S1GN1FI­

CAXTLT' INCREAS~ CONCENTRATION IN d CONCENTRATED MARKE'l' 

A1nended Section 7 of the Clayton .Act p1·ohibits a 
1nerger whose effect ''may be substantially to lcss~n 
co1npetition." Congress was concerned in 1950 with 
the. rising trend toward concentration in the American 
ccoi1on1y, and it a1nended Section 7 in order to preYent. 
nrnrge.rs which produced antic01npetitive changes in 
n1arket stru<;t.tu~e, i.e., those which threatened to 
weaken the normal play of competitive n1arket f 01·ces. 

opinion. contains no discussion of the effect of the combination 
on competition wjthin the seetions of the country proposed by 
the government ( .J.S. A pp. 60a-G4a). 
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Brown Shoe, su1>ra, 370 TJ.S. at 315-316,. 320-322. 
WlH::ther a horizontal rnm:gcr hM the prose1·ibecl cffe,~t 

nndc:1: Sect.ion 7-ancl t.hat Section cle.als with pl'oba­

bilit:ies, not ccl'tainties-thus depends npon its effeet 
l111 t.he structure tif the 1·elcvant. 1nal'ket~. 

In Brown Slrnc. t.11is C(nn:t stated that stnt.ist.ies "re­

flecting the shares of. t.hc rntnkc:t. controlled by the. in­
dustry lettdt~1·s and the pai:tieg to the 1nergel' are, of 

eou1·sE:", the prima1·y index of market. powol'~: ( :370 l T.S. 

at 322, n." 38).3~ 'Vhel'e the 1ne1·gel' produces a fi1·1n that 

co11trol~ all "nndue'' vc1Tt:.mtage ~hare ot t.lie market 
and sig11ifica11tly intren.scs eon<:,~ntl'atiou jn the lltn.r~ 

ket, those facts alone cstnlilish prima. facic that the 

effect of t.he rnerg·(n· may lie s111>sta11( .inll~· to les!Sell 
competition. United States Y. P1ti7a.delph-ia. i.Yaf.ional 

Ba.-nk, 374 U.S. 321, 3fi3; U·m:te<.l S'tate.-s v. C'rmtine·ntal 
Cwn Oo., 378 U.S. 441, 458. The Con1-t stated in Pltila.­
delv111'.a, Nat-imw.7 Bmik, 374 U.S. at 3()3: 

This inten$e congressioual eonccrn with the 
trend toward concentration warrants dispens­
ing, in certain cases, wit.h elnho1·ate proof of 
nrnrket strnctnl'e, market behavior, or probable 
anticompetitive effects. Specifically, we think 
that n 111erger which pl'Odtwcs a finn cont.rolling 
an undue pe1·cen~.age ~ha1·e of tho relevant nun­
kct, and 1·esults in a significant increase in t.lic 
eoncent.ration of fi~·m:-:; fr1 that nHli:ket.· i~ so in-

--
37 Th~ Court also stated. urrn U.S. nt 34::~): 
':The 11ml'kct. shar<' which r.omi)a11irg may l"Qntrol hy merging 

is om~. of Ute most import:lnt fa.r:tors to lie considcrctl whr11 lfotcr­
mining the· prol>:ibl<~ efl'eds of tl11~ combination on rdkchvn <'0111· 

p<~tit.io11 · in tl1c l't\le,·:mt. Hill rkd.!' 
See~ also, Fnited Slrltf!." r. Oo11/.i 1>,:Jil.o7. 01111 Co.: .1Jupr11! :~78 l i.S. 

ut, +M'.<. 
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herently likely to lessen com_petition substan­
tially that it inust be enjoined in the absence of 
~vidence clea1·ly showing that the nrnrger is not 
likely to have snch antic01npctitive effects. 

The Court noted also that in a inarket where "coucen­
trntion is already great, t.he importance of preventing 
even slight increases in concentration and so prescrv­
i11g the possibility of C\entual deco])ce11tration is cor­
l'espondingly great'' (374 U.S. at 36;3, n. 42). 

The Court in Philadelphfo, .Na.t£onal Bwn.k did not 
specify a n1inin1un1 co111bined share which would 
establish pn>m.a frwz:e illegality. It concluded, how­
ever, that the 1ne1·ging banks' con1hi11ed share of n1ore 
than 80 percent of the l'cl•_~-rant niarket was Sliliie:ient 
to invoke the principle. In Uni'.ted States v. Tl' on's 
(-/-rocery Co., 384 U.S. 270, and lfn.z'.ted States v. Pa.bst 
Brewhlg Co., 384 U.S. 546, the Court applied the 
principle to invalidate combinations involving con­
sidetnbly BHHtllet comhinecl shares where the nrn.rkets 
had ex1)e1·ienced a i·apid increase in ~oncentration. 
''[A.] treud_ towards concentration in an industry, 
'vhatever its causes, is a highly relevant factor in 
deciding how substantial the antico1npetitive effect 
of a n1erger n1uy he" (Pabst, 384 U.S. at 552-553).38 

In Von's, there bad been a. rapid decline in the 
nn1nber of single-store retail groceries in the inarkct, 
an increase in the number of chains, and a history of 
acquisitions and mergers; the iuerg-er in question con1-

35 In Fo11.'s the Court stated that "whc>rn ('Oncent.rntion is 
gaining moment.nm in n market, we must be Hleet to carry out 
Congrcss1 )ntcnt to p1·otect competition nguiust evc.r-incrensillg 
conc:cntra.tion through mergers~' U~84: U.S. a.t 27i). 
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bined the third ancl sixth large~t dwins with a e01n­
binecl share of 7.5 pe1·cent of the market. ''These fnc.ts 
a.lone," the Cmn·t said, ' ' are enough to e:anse us t.o 
condude contrary to the Dish·ict Court that the 
·von's-Shopping Bag· merger did Yiolnte § 7" (38~ U.S. 
at 274). 

In Pabst the Court held thut JJrima. fcu;io illegnJity 
liacl been cstablislled in ·tln·ee sect.iL>ll$ uf the e01u1try. 
In the Nation as a whole, the ncqtd~ition ('.On1bined 
the 10th and 18th largest hrewets to fo1·1n the fiftl~ 

hngeHt with about 4.G percent of the nuu·ket. In the 
\Vis~oilSin-lllinois-1\fich ignn aren, the combination of 
the si~t.h and s~vcnth largest. brewe1·:=; .controll,~d about 
11 pew:ent. of the n1a~·kct. In VilisconsiJ1, the first a11c1 
foL1l'th largest eombined to form the lnl'gef::t \~ith 24 
}ie1.,~ent of the ina1.'ket (;384 U.S. at 550-:551) . In each 
of i.hcsc ina.l'kets there lin~l been _n sig nificant_ increase 
in <:oncentration.3

, 

In Unitul State:; Y • .:1lu·m.£uu.m, Cu. of A:nicrica, 377 
. . . . . .. . . . ~ 

U.S. 271, the 00111-t hold unla\\'ful a 1netger of t.he 
fiti::.t and · ninth largest prodncc1·s of al um111mu con­
dndor, where the resulting combination coi1trollecl 
2fJ.l percent of the aluminun1 conductor ina1·ket ancl 
16.8 percent of the n<lr1·ower matket of inslilated alu-

. . 

~~ Jn t.he Nut.ion, bctwc.-<?n U>57 and 1961, t.he numbet' of 
sell1!1-s decreased from 2or; to 16~. 3 ml the top t.en firms jn­
crcnscrl tl1cir share from 4-5 percent t.o [1 (; percent. In the t.hn.>e­
stnte 2HC:l, the. numbet· o-f breweries clroppod from 104: to 86~ 
nnd. the shnre of t.l1c top eight l;ompnnies gl'cw from 59 pel'­
ccnt to GS pcrc~nt. In 1Yisconsin, t.he mm11Jer of finns went from 
77 t.o .54, an<l the four lending compnnies boosted t.hcit· sh:-trc 
from .is percent to r.n percent-. ( :~8-:t U.S. :tt. !'150- 551.) 
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1nunun condnctor.4 0 In United States v. Gont£ne111tal 
Gmi Oo., .supra,, the unlawfn1 n1erger had resulted iu 
a. combined share of 35 percent of tbe 1netal and glass 
container n1arket.. u 

D. UNDER THESE CRITERIA THE FREEMA~·UNrrED ELEC'l'JUC 

COl\lBlN A'l'ION I S Ul\'l .• A WFUL 

1. Tl1..e 1maJ'ket i.s concentntted and the fl'enrl is toward further 
concentration. 

1. s shown in the table on page 6,-iu.f1 a., in 1957 the top 
two coal producers in the Eastern Interior Coal Prov­
ince had 29.6 percent of the production, the top four 
had 43.0 percent, and the top ten had 65.5 pe1·cent. 
Concentration in Illinois was even greater: the top two 
had 37.8 percent, the top four had 54.5 percent, and 
the top ten had 84.0 pe1·ce11t of the production. The 
pre-rnerger concentration 1eveh:' in t.he rele,·ant ll1<ll'­

kets in this case, in Vo·n's, and in Pabst are shown in 
the following table: 

Pro\·lm·e lll!n(lfS \"011'8 Po.hst, 
WJsco11:lt11 

P~bsr, 
3·Sl.ahi 

Puhsl, 
N11tlonol 

Top Z ..... .. . ... ~.6 37. 8 
Top 4 ••••• -···- o.o 114. 6 2-1. 4 47. 7 
Top 8 ..••.•.•••• 40.:> 6S. !l 
Top!() .••.•••. • . (iti • .\ 84.0 45.1 

Top IL . .....•. 48..S 

40 Bot.h m:nkets were conccntrntcd. In t.he aluminum eonduc­
tol' market, the top t\YO firms cont.rolled 50 percent, the t.op 
.fivG 76 p<'rcent, n.nd the t-0p nine fJf>.7 p<'l'<'l)llt. I11 the. insulated 
a luminmn conduct.or murket, t.hc top ffro had (i5.4 pereent and 
the top nine had 88.2 percent. (3i7 U$. at 2i8.) 

0 The top two firms in t.hn.t market had 48.7 pe.n·ent of the 
business: the top foui- hncl G~:7 pcrc:cnt, and the top six haJ 
iO.l percent (378 U.S. at. 4Gl: 11 . 11 ). 
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Both gcog1·aphic nut1'kets he.1·e thns wE~1·e concen­
t.r~1ted prior to tl1e time l\:1utc.rial So1·vice a~smnecl 
eont.rol of United Eleetric in 1D59, nnd coneenti·ation 
rapidly irn.:reascd hct.wec~n 1957 nnd 19t'i7. In the Prov:. 
inee sn le~ n.rea the shm:e of t he top twCJ pr1)dneers 
inc1:eased about 6:) pe1'ccnt (29.() percent to 48.G per­
cen1;), thc; top fonr '~ shnl'c ri:1~0 aho11t .fG p(~l'ecnt (43.0 
to fi2 .9) , mid the~ tup ten ·s :::hn re 1111.a·eaf:'ed about 40 
per•:!ent ( 65.5 to 91.4). In Illinois the co1nparnble 
figul.'es were 43 pe1·eent (37.8 t.<1 52.9), :38 }.l(\tecnt 

(54.:5 to 7;).2), nncl 17 pc1·ee11t (84.0 to 98.0). The~e 

inm·cnses wcl'o, fol' exa.m pie, sign i fie :.rntl~' greater thnn 
tbo!)e in Yon's, whe1'l.:, over n bm-yoar pe1:iocl pri•n· t o 
tho mcrg(->r, t.ho t cip fc)lll''l:> sli;H·e rd'. the 1nc.n·ket had 
slightly dec1·eased, tl1e top c:~ ight~~ sbm·n hacr 1:isen 
abnut 21 l-'t~1·eent, and the hip twelve\: haa i n<:l'L•nsNl 

al 1out 2G pcrc~ent. 
· [n ndditio11, between 19!)7 aH<.l 1967 t hf! ntunber of 

eoal prodncers in IlliH1:iis dec.;reHscd npp1·oxirnately 7:3 

pereeut, from 144 to 39 (GX 73, A. Ex. 92). In Yu-n's, 
by C(>lllpnriscm, bctwcoi·1 1950 and J!)Gl t he nun)·lier of 

s ing le stnrr.s dropfH:.cl only ahont 30 p~rcc:nt, frorn 
- ·3i:·,.... t ·-:> Bl ct !):. (1!) (I ._, , . o. 

~l ~he district court nppa1·ently d.iseonntc:d the decline 
in the Jrnn1be1· of prodttcei·s on t.he gl'onnd thnt the 
1·ccluetion "has occn1·1·ed not because sn1n.Il prodncers 
h~rn~ been acqui1·ecl by othe1:s, but as the j ncvitahle 
r e$nlt of the cha.nge in the nat1n·o o.f cle1nancl for coar' 
(J.S. App. 60a). This Court J1as h eld, howcvC'r, that 
the gove1·nn1ent is not r cqnired to show that. a trend 
toward concr;ntrat.ion is due t~) lnerg~r:-;, Po.bst, .'jupra, 
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384 U.S. at 552-553. "[A] tren(l toward concentration 
in an indust.ry, whatever ifa; causes, is a highly rek­
vant factor i.n deciding how substantial the antico1u­
petitive effect of a merger 1nay be" ( ib.frl.). 1'foreov~1·, 
tho record contains a fonr-page ~xbibit showing that 
at least 22 Eastern Interior Coal Province produce1s 
were acqnll:ed by other co1npanies between 1955 and 
1968; these ncquisitions involved the transfer of con­
trol ovel' 4-0 mines (G.X: 87, A. Ex. 101-106) . 

... i\.ppellees argue (!viotion to Affi11n, pp. 12-13, n. 
11) that there is no 1n·onoun(:ed trend toward <~on­
centration because, a11art fro111 Peabody Conl Com­
pany, the 1nn.rket shares of the other leading pro­
ducers remained relatively stable over the ten-year 
period. But the effects of an ]nr-reasingly concen­
trated ma1·ket structure are not n1itigated merely be­
cause the increases nre causNl chiefly by a sing.le 
company. Nor is a n1erger's ru1tico1npetitivc iinpa.ct inin-
ilnized because the co1nbi.ning co1npanies' shares of 
the increasingly concentrated market have ren1ained 
constant. See Fede'l'al ~J.1nule Con·nnission v. Prodm· 
c~ GamilJle Co., 386 U.S. 568, 576-577. 

The significant consideration is that inc1·eases in 
market concentration, whatever thefr cause, di1nin­
ish the Yigo1· of con1petition; it was this ri~ing h·end 
in concentration that Congress intended to halt in the 
1950 an1end.n1ents to Section 7 (pp. 50-51, supra.). A p­
pcl1ees do not dispute thn t the tr<:'nd in the Province 
and Illinois, \vit.hont excluding Peabody· or any other 
prod11ce1·, is to\va1·d r.oncentl'atio1l. 



~. Th e me;·ge1· ·i.~ 1n·ima. facie 'l.Mlawful because -it /"'oducc~8 (£ 

finn with mi 'Un{lue pet"centa.ge s!ta.re of these co-ncr:11troted 
-marl. :et.~ aud ·'ihtn·i.tr'r,a·ntl.y h1r:1·cr1.<Jes c:on r:c.J1tn1tio'n fli ere. 

The ncqui~ition of U nitcd Electric: bronglit toget.h L\r 
two of the leading companies in each of the~e con­
cm1tra t.ed inarket8, and the n1nrkr:t share~ of the re­
s11lti11g Freeman-United Elce.t.rie C(1rnbinntion ~how 

that th(~ aequisition "is of snd1 ·a size as to ho inh<:ff­
e.ntly suspe.-~t" ( Cont./nenta7. Cu.11 .. supra, :378 U.S. at 
458). rl'his is true whet.her the acqui~ition is Yiewe<.l 
as of 1959, when }.{at.~~rial Setvice obtained C'ffo.r.t.i n~ 
eont.1·01 ovm· "IJDited Elect.tic (.J.S . . App. Sa), 01· n~ 

of 1967, when United E1eetric he.cmnc a whnlly­
O\Vlled suhsidiaxy of General ])ynmnics (.J.S. App. 9a). 

~Che i·eco1·d eontains detailed production data :for 
inines in the Easte111 Inte1·ior Coal l"lrovinee and 
I11inois. Because of the eon·elntion -between produc­
tion i11 Provinee inines and :-:.ales in the ProYinte. sales 
area, nnd between production in Illinois 1nines and 
sales to Illi:riois custon1ers (see pp. 39-40, swpra.), the 

. . 
strnctn1·al data based on production is a fair n1easure 

of the competitive iinpuet of the acquisition within 
the t.wo 1narkets. Coal consmne1·s in thot:c areas wi 11 
be directly affected by the alteration· of 'the eornpeti­
tive sb·uctnrc of coal producers. 

1rhe followiJ1g · table shows, for 1959 and 1967, the 
Tankirig and shal'e of coal production for F1·eeman, 
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United Eleetric, and the t\yo combined, in TJoth the 
Eastern Interior Coal Province mid Illinois: 

I'rO\"lnre f1linois 

Sh111c Sh~re 
Hank (P•'rccnt) nonk tr~r1a·no 

l!IS!I WX 6-1. A. Ex. 83, ax 11, A. 
Ex.!l6l: 

Frtoemnn ••..••••.•.•••••••.•.•. • 2 ';', 6 ':! 16. I 
United El&ctric . ••. . • •••........ 6 4.S 6 8. l 
Com hi nrd • • .••••• _. __ ••• • _. _ . __ " 1~4 1 23 ,, . -

1!!67 (OX . ., ·-· A. Ex • vt, ox 8.\, ,\. 

E,. 9S): 
P~cmon •. -- -·- · · ••.•....••••. •• ~ 6.~ 2 J'.?. 9 
Ualted Electric. -·----·· . . .•. • . . (I 4. 4 6 8.11 
Comblnecl •••••••• _. _ ·-·----- . . . '.? 10.9 2 ::ll. 8 

The combined companies' shares of tJiese n1arkets 
are thns within the range of Rhnres that thi~ Con1·t 
lw.:; l1eld prima fa.cie unluwfnl. rrhe Illinois figtu·es of 
2:3.2 and 21.8 percent approach the 23.95 pcTcent slHue 
:iJ1 t.he Pabst Wiseon:sin rnarkct, the 2G percent slHno 
:iJ1 Conti·nental Cau., and the 29.1 percent share in 
A.7.coa .. 1,he Province figu1«~s of 12.4 '-u1d 10.9 percent 
approximnto the shares held unlawful in the Y on'.'J 

(7.5), Pabst National (4.49), and Pabst three-state 
(11.32) n1arkcts. 

The acquiring company, both in 1959 and 1967, 
substantially increased its n1arket share. ",.hen it 
asstuned control of United Electric in 1959, ~faterial 
Scr,~ice enlarg·ed it.s percentage ::;hare of coal p1·odnc­
tion in the Province fro1n 7.6 to 12.4, an increase of 
about 63 percent; in Illinois its sbnte grew fron1 15.1 
to 23.2 percent, a ,iun11) of nbout 53 percent. ·viewing 
the <1Cquisition as u 1967 t.l'ansaetion, General Dy­
namics~ share in the Province increased fron1 6.5 to 
10.9 percent, a growth of 68 pe1·eent; in Illinois its 
share increased fro111 12.9 to 21.8 percent., a growth of 
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70 percent. These ine1·on$eS greatly exeeed thnt in 
Gont:inental Can. snprn, whcl'c an i1w.1·case of only 1-! 

pel'cent wns held unlnwfnl (:378 U.S. at 46] ). 
rrh0 'UC(}Uisition nJ::;o l'('Slllh:d iu s111J~t.;111t.inl i.nc.1.'U<tSC:S 

in 1uarket concent1·at~1m in each of tliu l'eler:1nt n1·1!<lS. 

Sin<:e in each rna1·ki~t f•)l' both 1959 arnl J B67 tl11 ~ 

Fre1~111an-U nited Ekd.ric r~o1 nbin~1t.ic;H rn llks first or 

second, it becorncs relcvm1t. tn examine t.lie inatkct 
shares of the top producers in those m:n·ket~ for t.hnsc 
yen.1·s but for the nwl'ge.r. In the ·followi11g table, we 
C(1mpnre such nrnrket shares tn the :-;lta rr"s n f the top 
two producers given consmnnrnt.inn of t.hl.'~ nw1·gcl', and 
sho'N the resnlti11g pcrcent.nge. irn:.l'e<1sc in coricent.rn.­
tion. 

('rovlnl-c ______ _ • 
llliools ••• ___ . _. 

~'.15'.I {OX t'.I, A. E't . S3, G X 77, E ni7 < t"i X 7:!. A. E~. !II. ll X S5, 
A. F.x. :~il A. Ex. !i~.l 

·-- -
~h:u·.~ of :;hur•: •1! 1'1·1, ·e11t Shari• f>f Slum• M Pur.-•·tlL 

lop ·~ hut. t•J11:lt.tiv~11 illo't••;•~~ '''''~hut. tnp:!~lv1 · 11 i1io: 1 ••:is~ 
!01 111t•rgP.r 111,·rg•!r fur n11•rb~·r i1w1gt•1· 

33.1 . 37.9 
36.::: H.3 

46.0 
44.0 

~s. s 
1\2, 0 

']~bus, the inlmediate effect o:F. the eo1nbinnt.ion, jn 
either year, was to nrnke an already ccmcentrat.cd 
ina:l'ket even inore concenb:ated. 

'J~hese structural data establish that the acquisition, 
whether viewed as of 1959 or 1967, "produce[d] a 
fu1n controlling an undue percentage share of the rele­
vant iuarket, and result[ e~] in a significant increase in 
tlH: concentration of firn1s in that inarket'' (Phihulel­
phia National Bank, supra, 374 U.S. at 363). It is 
therefore "jnherently likely to los$en competition snh­

stn.ntinlly" and "m11st be en.joined in the n bsenee of 
evidence clenrly showing that the n101·ger is not likely 
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to l.w. vc such antico1npetiti vc effects'' ( ibif.l.). There 
is, as we show below (PI)· 63-75), no such evidence in 
thjs case. 

<.i. TJIF.. ACQl:ISITION IS ALSO lLLEGAL BF.C.\U~E IT Ef,DUNATES SUB­

S'f.\NTJ1\L (.;0:1\£PETITION BE'!WEE'X FRJ::E:lfAX .\ )lD U:.' JTED ELE0"'TRIC 

1. As the table on page 11, s1ipra, illustrates, Free­
n1an and United Electric sell about half of their ooal 
to co1muon eusto1ners, nnd nwst of those sales are to 
identical custo1ner facilities. Indeed, even in appellees' 
C01nmonwealth Edison 1uarket the two coinpanies 
have heen substantial cou1petitors. In the years 1965 
through 1967, United Electric shipped about 31 per­
cent of its coal and Freen1an shippecl about 21 percent 
of its coal to identical facilities of the Conunon wealth 
Edison Company (GX 70-72, A. Ex. 89-91, G:X. 88-90, 
A. Ex. 107-116).~z 

Salesnrnn of the two companies have actively solic­
ited the satne customers (A. 48, 121), and the com­
panies have been asked to make bids to supply the 
sainc eust01ncr (see GX 104, A. Ex. 124-125). United 
Elcctric:s president and a forzner president aclmowl­
edgecl that the company coinpeted with Freen1an (A. 
84, 131). Custonrnrs of both con1panies ha-ve considered 
the1u co1npetitors (GX 93, .A. Ex. 118-119, GX 94, 
A. Ex. 121, A. 1437). 

2. The district -court, however, concluded that "an 
independent Unitecl Electric would not and could not 
cornpcte with Free1na11 to any suhsta.nti al degree" 
because the "con1panies have been and are now pre­
dominantly cornple111ental'y in nature" (J.S. .App. 

•::United Electric~s contract with Commonwealth Edison 
c~pired il1 1970 (.T.S. App. G2a) . 
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6la). The reasons the court gave for this conclusion 
are either beside the point or uot ~uppo1-tcd by the 
l'eCt>l'd. 

rrhe court stated that United Electlic i~ a sh·ip 
minj11g company and Freeman a de.ep rni.n1ng co1n­
pauy (.J.S. App. 61a) . But the record is clear thnt 
coa.l front deep nrines and strip 111ines is co1upcti­
ti vc (GX 91, A. Ex. 117). Freeman sells metalltu·gicnl 
coal and United Electric dor.s not ( .T.8. ApI'· 620.). 
But this nrnonnt::; to only n small portion of Freeman's 
sal·~s-abont eight percent in 1969 (A. 1530 )- and only 
a s1nall portion of coal production and reserves in the 
1·elevnnt a.r en.s. •3 

8irnilarly, Free1nan sells coal dust, a by-product 
of the production of metallurgical c·oal, while United 
Electric sells only "screenings" ('i.e., l)ieces of conl) 
(.J.S. App. 62a). But dust and screenings ate con1-
petit.ive products. Both are produced in coal mines, 
prieed according to their BTU content, and shipped 
to the smne custoiner s by the sa1ne ineans f:or use jn 

. . 
th•?. srune boil crs (A. 1125-1127, 1396). Coal is c1·nshed 
to dust size or s1nnller p1·ior to hul'ning · (A. 1144-
1145) ; and dust and screenings have an identical con­
sistency as they proceed fl'on1 the pulverizer to the 
·boiler (A. 263-264). Si.nee a ton of duRt r eplaces a. ton 

·\3 The meta.llurgicnl coke indnstt·y seeks conl with a. ma.xi~ 
mum of 1.5 pci·ccnt sulfur nncl n, low ash content (GX 210, .A. 
Ex. la5). In Illinois only nhout three percent of totn.l conl re­
sctTCS nrc estimated as within n. rnnge of one to three percent 
s11lfut content., nnd ou)y nbo11t lrn,lf of those rcscn ·cs :n e csti­
m~"tt.rd to avcrngc l. fi pcreent or less in sulfur content (GX 210 ~ 
p. ~2}. 
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o:E screenings (assuming an equintlent BTU content), 
dust consumei·s would pnrchaRe more screenings if 
d11st 'vere not available (A. 1127, 1143-1144, llfi4, 

1:396). 
v\Thile Free1nan's ancl United Electric's mines arc 

in different freight rate districts (.J.S. App. 62a), \\C 

have already show11 that 1nincs in different disti·iets, 
including Freeirn.u1's and United Electric's inines, cnn 
and do co1npete for the business of the same e11s­
ton1ers (pp. 42-43, 45-50, 60-61, supra). 

The cotni st.ated t11at, beeausc of local nnd fedora l 
air pollntion controls in the Chicago area, Unit.eel 
Electric's Chicago nrnrket £01· its i·elatively high sulfur 
c.oal will n1tirna.tely disappeal', and the co1npany wiJI 
no longer ·be able to ccnnpete with Freeinan in that 
area (.J.S. App. 62a). The record does not indicate, 
however, that these pollution controls will preclude 
the use of all high-snlfnr coaJ. Tbe director of the 
Chicago Air Pollution Control Agency testified that 
the applicable ordinance per1nits the burning of high­
suJfnr coal when used, for example, in conjunction 
with lo'v sulfur fuels, or when adequate control de­
vices are installed (A. 496-497). Such control devices 
are being developed and are expected to be available 
'vithin four to five years. (A. 1185, 1429). }.fol'cover, 
utility a11d industrial coal consumers are building new 
facilities outside tlrn Chicago 1netropolitan arC"a (A. 
495-496) ; high voltage tra.ns1nission lines now permit 
a utility to locate generating- plants considerable dis­
tances fron1 distribution centers (A. 1185). 
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D. THE J\IERGlm . C:\X XO'L' llE .TLi8'1'1Fl F,() ON Tlll~ onouxn '11·L\ 'I\ 

Bk:CAUSE OF JX,\lli~(~ li :\"11; J:t-:Sl~r<n:~ . U N I'TF,ll BLJ~L'TJ:JC ~1> 

1..:>xtam W.\~ .\ :?-i<:~Jl-' l4_'.,\~'I' l'.11'.\ll'l~'l'J"l'l\'l-! l-'.\(.Yl'OR l N' TJIE I.•) .\) , 

nL;sun:.~s 

J. Tl1e dai'lli t.liat tli1.~ -}}lt.'1·yc1• -would ·not. /3t(.U8tantial1.y 7,?.'f-':l<?H 

C1">m.1i etition l111cau::>t! t.h1J <11:q11ircrl com.7mny hod " i 1111rlc­
quatc ·nJSO'tti'i:es·: to 1·en1oin rr. .~fgnific(m.t compdito;• nw-~t l1 r; 

L c~-~tetl by tlM v1; 11t::,1·<rf l.:yal st(l-111/.a td8 that [/O l't.!1•n tlw •=_t,1.:t­
in g company" de fe·n.~e. 

In Philadclph·ia, 1\T(l.tiona.l Bank, supra., 374 lT.S. at 
368, the Co1iTt stated that a nu~rger whieb gives the 
inerged fi1·n1 an "undue percentage shal'e ., of the mnr­
k~t and significantly inc1:e[lt'es concentration "is so in­
~rnrent~y likely to lessen competition snbstm1tial1y'' 
tlwt it 1nust be enjoined "in the absence of evidence 
clearly showing that the n1e1·gel' is 110t likely to have 
sud1 auticompet.itive effect~." Similarly, in Brown 
Shoe, .su.pra, 370 U.S. at 34()~ t.he Court recognized 
that_ in merger cnses the defendant znight present 
•·rnitigating fact~n·s, sncl1 as the business failure •.•l' 

the inadequate resonrces of one of t.he parties that 
1nay have prevente4 it fr01n inai11taining its c01npeti­
!-i\:e position." Appelkes have lnade no contention that 
United E!ecti·fo was a ·"failing company," i.e., ·one 
whose "resources [were] so depleteci and [for whicl1] 
the prospect of rehabilitation [was] so rernote that it 
faeed the grave probability of a business failure" (b1-
te1·na.tfonal Shoe Go. v. Fedm·al Tra.r.le Cornm.£ssion, 
280 U.S. 291, 302). Indeed, they could not possibly 
n1itke the argurnent on this record, which shows that 
the company has been a vigorous nnd successful c01n-
1)etito1· in the ieonl bnsiness, whose financial hen.1th 
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was good fl·on1 at least 1955 to the t.in1e of trial (State­
ment, s·npra., pp. 8-9). 

Appellees did contend-and the district court ac­
cepted the contention-that because United Elcctric's 
coal reserves were inadequate it "could not in the 
future 'be an independent, viable con1petitor of Free­
man, or any other 1niclwestern coal producer'' (De­
fendants' Post-trial Br. 80; emphasis omitted); and 
that since United Electric standing a] one could not 
conti11ue as a cornpetitive force in the market (Post­
trial Br. 81-82), its elimination through merger 
could not substantially lessen competition. We submit, 
however, that this ruling reflects an e1-roneous concept 
of what constitutes the "inadequate resources" 
(Brown Shoe) that a defendant must establish, in 
order to ove1·co1ne the governm<:'nt's 1n~,:11ia. f acie case. 

This Court has not elucidated the concept of "inade­
quate resources" which, it suggested in Brown Shoe, 
might justify an otherwise illegal merger.4-t It has, 
however, ruled that the analogous "failing company'' 
defense has a ''narrow scope" and can be successfully 
asserted only in extremely limited circumstances. 
Citizen Publishing Oo. v. United States, 394 U.S. 131, 

44 Congress hns expanded the "failing company" defense in 
dealing with the banking industry. In the Bnnk °f\fot"gcr Act of 
lDGG it provided that nn anticompetitive merger nevertheless mn.y 
be n.pproved if it is found th:it "the anticompetitive effects of the 
proposed transaction n.re clcnrly outweighed in the. public inter­
est by the probn.ble effect of the trnnsaction in meeting the con­
venience and needs of the community to be served." 12 U.S.C. 
1828 ( c) ( 5) ( B). In creating th.is new clcfe.nse Congress recognized 
thnt even though a bank might not be "so deeply in trouble ns to 
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139. We submit that any defense based on the alleged 
inade<g1ate l'f\Sources of the acquirecl fil'ln is sin1ila1·ly 
available only on narrowly circumscribed conditions. 

a. 'fhe defense of inadequate 1·eRources rests on the 
san1e econo1nic pre1nise as the failing con1pany de­
fense: that if a firm J1as ceased to be an economically 
viable enterprise, its eli1uiuation ccuu1ot substantially 
lessen con1petition becanse it no longer is a significant 

con1petitive factor in the 1narket. In 1nanufacturi11g 
nncl distributing industries, it is difficult to envision 
n case where the inadeq nate resources defense could 
·be n1ade. In au extractfve industry, however, there 
1nay be exce1)tional situations in which the conclition 
of a firn1 's resources are such that, apali f1·on1 the 
i:nerger, it was about to disappear fro1n the 1uarket. 

Assun1e, for exatnple, that a fil'ln 'vhich currently 
produces 25 percent of a pa1·ticular ineta.1 acquires a 
.fi.1·111 which produces 20 percent of that inetal and that 
the industry is highly concentrated. Under this 
Court's inarket structure standards for deciding Sec­
tion 7 cases, the n1ergcr would be pri·nia f acie illegal 

(.snpra., pp. 50-60). Further assu111e, however, that the 

cn.11 forth the traditional ':failing compani defense,'~ if it was 
"nonct.he.lcss in ·clanger of becoming 'befol"e long [a.] finunciu.lly 
'l.msound:' institution, the public ·iaterest in a,,·oiding the Jn.tter 
condition might outweigh the anticompct.it,ivc effcc.ts ()f t.ltc 
merger. United 8tates v. 1'/iinl N(1ti.011al Em1k i·n Na~h..uille, :-J!lO 
U.S. 171, 187. Congress, however, has not created nny simiJnr 
m::cC'.pt.ion to the "foiling company" defense for the con.I indus­
try rt.ncl cert.a.inly has not nrn.nifestcd n.ny int-cntion tJrnt the 
"inadeqna.t.e resources~' . th~ol'y in B·town Shoe should be gi,·cn a 
comprtrnblc exp~nsion. · 
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acquired fil'm, although linYing 20 percent of the n1al·­

kct, (1) wol!lcl exbnust its snpply of the n1etal within 
a year, (2) could not obtain any substitute source of 
sttpp1y, and (:3) had neither the financial resources 
nor the innnngerial ~kills tlrnt would enable it to pro­
long its independent existence through Tesort to nmv 
technology 01· fu1-ther exploration. In such circtun­
shu1ees, the merger D ppareHtly would not substan­
tiaJly lessen co111petition becnu::;e the acquired fir1n 

wonld soon cease operations. 
Since Section 7 is concel'llecl with the probable ef­

fects of a 1uerger on co1npctition, the failing company 
clef ense has focused main1y on the n1ost convincing evi­
dence of inability to contu1ue operations-the iinmi­
nent likeliliood of financial collapse. An "inadequate 
resources" clauu, however, requires a broader and 
1nore sophisticated analysis. Where the company is eco­
no1nically sound and not facing i1n1nediate financial 
cat.astrophe, tl1ere are substantjul uncertainties with 
respect to its probable future even if its present supply 
of raw materials is about to he exhausted. The acquisi­
tion of a :finaucially healthy fi1·111 in an extractive in­
dustry, such as United Electric, 1ncans that the :firn1 

is unlikely to conduct research ancl deyelop1nent de­
signed to obtni111nore efficient use of existil1g resonrces 
or to discover new ones; use of new industrial tech­
niques 1nay permit the extraction of raw 1nate1inls 
previously considered unusable and lead to the clis­
covery of new som·ces of supply. See infra, pp. 71-74, 
and n. 53. Mo1·eover, the longer the time before the re-
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so1n·c:es ·will be exliausted, the le:-:;s certain it is that t.he 
aeqnirecl finn 'vould clisappen1· without tb.e inerger. 

'I1hus, although an •· i11adeq1rnh~ 1·esources" d e-f(·llSe 

invokes the smne eeono1nie princ1.ple as a failing emn­
pany defense, the inherent. 11nccrtainty that a lack of 
inadequate resoul'ees \rill 1·es111t in the tern1inution o-f 
operations r equires an cnm stronger showing· of in1-
mi.nent collapse than is i·ef1ni1.'ecl in tho case nf nn 
all egedly failing compauy. 11ecognizing the differences 
in the factual showing required to su ppo1·t that clnin1, 

we~ snb1nit that an "'inadequate resources'' defense nnist 
he tested by the general legnl standards wl1ich this Court 
lrn s established in "f ailing eomp:u1y ' ' casef:' . 4 :; 

I.>. This Court has made jt t~ka r that before a n11~1 n­
cially ailing firm can be considered "failing" t.he con­
dition of the firm in11st be such tlin.t there .is no rcali~t ic 

1:itospect nf 1·e(;overr ~(• thn t we1·0 it not for this 
pnrtieulnr acqtusition, the tinn would quiddy l1 rn-c 
di:~appeared fnnn the n1arkct.. The critical corisidera­
tion is ~.hat the.re is no .reasonable nlt.e.rnati-re possilJit­

it.,~, of l'<~lui..bilitnt.ing the firm or keeping . it going. 
Seet.ion 7 is eoncerned wit.I~ long-n1nge trei1~ls and 
ehnngcs jn markt}t sb:ue.tul'e, nnd t.he ::lCqni~ition of 

. . 

an alleged "failing co1npany~~ would pose iio i'eason:-

,.5 "The burden of pro,·ing t.hnt t.hc con<lit.ions of the failing 
company doct1·ine have been satisfied is on those who seek refuge 
uncler jt" (Citizen Publi1Jlti·1~y Co. Y. Unlted States, 394 U.S. 
131, 188- 139, foot.not.c omiU~tl). In view o·f t.he closely-related 
character of t.hat defense to the inadequate resonn:es defouse, we 
submi t. t.hnt. the burden of cshtblishing the lnt.tcr gimilarly is on 
"t.hose who seek refuge under it.~' · 
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nhle probability of nntic0111petitive effect only if that 
con1pany were otherwise permanently and irrevocably 
incapaeitated. For this re<.1so11, temporary difficmlties, 
no matter how serious or substantial, are not suffirient 
to constitute n failing co1npany dt>fense. Before that 
defense ean be accepted, every rensona ble rnf'thocl of 
C'cono1nic rehabilitation nrust have heen adequately 
explored a11d :fmu1d nnavailable. 

rrln1s, for a co1npa11y to he "faHiJ1g" so tbut its eliJnj­
nation cannot substantially lessen eo1npetitio11, its ~itu­
ation 1nust be so precarious and so hopeless that it is 
"on t.he brink of collapse" and its p1·ospects of i·eorga-

11ization 01· resuscitation 1nnst be "dinl or nonexistent" 
(Citizen Pu.bli . .;;llin.r1 Co. v. Ilnited ,States, 394 lT.S. 131, 
138). The Court t.here also pointed out (ibid.): 

The failil1g con1pany doctrine plainly emu1ot be 
applied jn a merger or in any other case unles8 
it is estuhlisbed that Hie eo1npany that acquires 
the failing company 01· b1·ings it under do1ninion 
is the only available purchaser. For if another 
lJersou or group could he interested, a unit in the 
competitive syst.eln would be preserved and not 
lost to 1nonop0Jy power. 

In United States v. G1·ea.ter Buffalo Press, Inc., 402 
U.S. 549, 555-556, the Court recently reiterated that 
the failing con1pany dcfe1rne requires a showing that 
the ac(1uiTed con1pm1y \Yas jn danger of i111n1u1ent fi­
nancial col1apse and that the aequiring co1npnny was 
the only prospective purchaser. See, also, United 
States v. Third National Bank £n ;Va,c;hville, 390 U.S. 
171, 189. 
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']~his Court's decisions also indicate that the validity 
of a fajli11g· con1pany def(mse. rnust b<1 deter1ni..ned as of 
the time of the acquisition, not us of the time of t.i·ial. 
Ii1 lnte·rn.ational Shoe, the acquisition hnd taken plncc 
in :~1Iay 1921, an<l t.h e Court fc)CllSt~d upon tlrn acr1u1recl 
conrpnny's financial condition betwe.en 1920 und '•the 
spring of 1921" (280 U.S. at 300). In Cl:tizcn Pnbli.'ih­
t>n{I, the transaction with l'eSpl'tt to whieh the faili.Hg 
con1pa11y de:f:e11se was nsse1:ted to(lk plnce i.n 1.940, aml 

the Court co11siclered t.he ncqufred firm's condition H$ 

of t.hn.t date, although the snit was 110t brought until 

19ti5 (see 394 U.S. at 1:38). SiJnilnrly, in Greater Buf­
fa.lo, the crit.icnJ time for evaluating the dcfe11se was 
·•the year of tl1e sale,~' not the t.i1ne of trial ( 402 lT.S. nt 
55:>).~ ·: The renson is that, f:' inte t.he ratio1w.le o.f the 

failing company defense is t.hnt. a 1ne1·ger cannot. have 
nnticompetitive consequences if. t he <!01npany then.:hy 
eliminated was about to disappear anyhow as a sig-­
ni.1icant facto1· in the irn:nket, the company 's Yiability 
must be detern1i,ned as of the tjnic t)f the inergel'. 

Por the i-m.rne 1·easons, we submit that an "ina.clc­
qnate resources" defense is not nvailnble \tnless, at the 

• 0 In Fcdc1·01 J't'mle tJ0111mi,<J8i.011 v. Consoli.dated Foods Cor;>., 
380 U.S. r.n~, M)8, t.hc Conrt. stated : 
:'[T]he force of~ i is st.il l in probnhi litiP.s, not. ii1 wl1at fater 
t.r;.1.nspfred. That. must neces.c;n l'ily be the <'flSC, for 011ce the t.wo 
companie.s a1·e united no one knows what t.]1e fntl' of t.h e. ar:.­
quired company an<l jt.~ compet.itors would have been but. fort.he 
llH:rger. ~' 

See, u.lso, United. Stote.'J \'. Oonti11e11tal. ('rm Oo., wp1·a: ~iS 
U.S. at 468; [lnitc<l Stn.tcs v. P enit-Oli11 l'l113111:icol Go.: :378 U.S. 
15B: 170, 177 ; F edeml Trmle Oo111.mix.<;i1)11. ,._ P rocte1' d] fiomble 
Co.: 3SG U.S. 568, f177. 
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tin1e of the acquisition, (1) the nc'Jllil'ecl co1npany was 
about to cease 01)eration because it had no reasonable 
likelihood of obtaining additional rnw n1aterials or 
otherwise solving its supply in·oble111, and (2) there 
wns no alternative way of preseTYing its existence, 
such ns sale to a pntchaser-otbcr thnn one of its 
]al.'gest eo1npetitor~-who would 1111ch--Ttake to rehabil­
itate it. NeitJiel' condition was ~atisfied in this case, 
and ncc:orclingly the "inadC>(111ate resonn.:es" clefenso 
~honlcl have been rej r.c:tcd.47 

:!. 1'l1e clist r frt court did 11n! findr a11d the rcr:oJ"<l does not .slio1.o: 
t.lwt ut the time of the acguisition U.11ltcd Elect1·(c was about to 

go out. of buf1h ; e~.5f and r·o11ld ·not be ?0cl1obfli.tatcd. 

a. The dish·ic:t com-t held that -Cnited Eledl'ic can­
nCJt ·• eontinne opel'ntions beyond the life of its present 
inines: ~ and "standing nJonc·, cnnnot c:ontribnte inenn­
ingfnlly to con1petitionn (.J.S. App. 63a, G4a). It 
$tated that tl1e goYc:r.nmcnt. ":failed to eon1c forward 
with any evidenee that snch i·N;rr,·es are prf.sentl,11 

aYnilable" ('id., G~3n, emphasis in orip:inal), and that 
"vi1·bw lly all of the (•c:onon1ically n1i1wab]c strip re­
sP1-vc~s of lTnited Elec-tric bnYo been $Olcl under lo11g­
te1Tn contracts, and lT nited Electric bns 11eithe1· the 

4 7 A It.hough we did not fr:1me om· n l';!!lllllC'nt, in these terms 
in our jurisdictional statement. we~ argued there, ns we do here: 
tl1at tli<> district conrt cnC'd in considering only "wlu>thcr the 
ncqni1·ed fi1·m ~ouhl SUl'\' L\"e at the time of trial ns ti. compcti­
t.in1 entity, wit.hout also (aml more significant.ly) dete11nining 
the competiti,·e pote.nt.ial ent off by the ncquisitjon" (J.S. 22, 
l'mph:tsis in original). See, n lso, .T.8. 20, 2+. Similarly, we 
stnte(l in our Bl'ief in Opposition to ::\lotion to Atlirm (p. 5) 
tlint. ';appellecs' (·laim th:lt. UEC is a, self-liquidnt.ing compnny 
is cssc:11t.iaHy an aftirmati\·e dcfens(', akin to the failing com­
p:my defense * * "':~ 
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pos:,ibility of acqniring more nor the ability to devc~lop 
deep GOal i·eserves " (id., 65a). 

'I'hese findiJ1gs do not sustain an "inadequate 1·c­
sources'' defense because they do not relate to United 
Electl'ic ~s reserves nnd viability in 1!):)9, when }\:fote-
1·ial Serviee took effective control of the cmnpany, 
or in 1967, when General Dynan1ies beca111e the c01n­
pnny's sole shal'eholclcr ( .J.S. App. Sn-~Ja). rrhete is nn 
finding, and the record does not show, that in 1959 or 
1967 United Electric was abont t.o go out of business as 
a ccmsequence of depleted rese1·ves. Nor is there any find­
ing that yirtnally nll of United Elec.trie ~s strip rese1·ycs 
were conunitted in either of those year$; the finding that 
48 ·Of 52 n1illion tons of those l'eserves we1·e conunit.ted 
(J.S . .App. 9a, 65a) related to the tin1e of trial (see note 
7, 8u.pra.). Similarly, althongh the court folu1d that, at 
the tilne of trial, United Electric could not reasonably 
eX])ect to acquire additional econo1uically n1ineable strip 
1·e::3el'ves, it did not find that it could not bave acqnil·ed 
such reserves il11959 or 1967. Indeed, the record shows 
that. between 1~)59 and 1970 U nited Electric did en­
ha:nce its l'eserves at existing- 1ni.nes.•s Moreover, other 
coal pr oducers acquired new sh·ip reserves iii Illinois 
and India.n:a after 1960 and were actively prospecting 
for coal l'eserves even at the ti.rne of trial (A. 1489-
1490) . 48 

48 Alt.honrrh it mined !)(I million tons of con.I froin H)!J!) tu 
b 

19fiV, the <·stim:tted l'l'Snn:s dt~dica.t.ell to cxist.ing mines dc.cl i11ed 
only ~bout 18 million t.n11s (DX no, A . Ex. :)li, [HO, :144-·f.Hl). 

4
, Commonwealth Edison was itst~lf ar?quil'ing cent ral Ill inois 

strip reserves wl1id 1 it. l'.Xp1~d t:!1l to use (.\. 14-:!2, 1-:t::~o, 1 -~4'.!). 



72 

'l'ho district court also found that United Electric 
bas no experience in developing deep coal reserves 
and no "likelihood of ncqniring it" ( J.S. App. 6la). 
But it did not conside1· "~hethr.r, hacl Freernan (a deep 
coal producer) not acquired the company, United 
Eleetric could have acquired the necf>ssary expertise, 
eithe.l' by training- its own perso1u1el, hiring already 
cxpc1:ienced peTsonnel, enteri11g into a joi.ut venture 
of Ji1nited clurntion with n deep coal co1n1)any, or even 
neqniring a small deep coal producer. 

1\.ppellees have neY(·1· disputed that ~n11ple deep eoal 
reserves are available i.J1 the Eastern Interior Coal 
Province. Hun1ble Oil was able to acquire 3 billion 
tons of. deep rcse1·yes in ln65 m1d 1966 (DX 61, A. 
Ex. 577, A. 849). The record shows that United Elec­
ti·ic has had both the fmancia l l'esources and general 
con l innl'keting experience necessary to enter deep 
n1i..ning,a0 that at least 0110 company (H1unble Oil) 
1na<le a· de 11ovo £>ntty into deep n1ining; ·after 1964/1 

and that one strip 1111.ning company (Ayrshire Col­
lieries) acqtrirecl an existing small deep 111ining con1-
pnny in the 1950s and nsecl the acquired :fir1u's staff us 

r- 0 The compnuy·s finaw:·i;\l l1calth hns for many ytaars been 
excellent (p. 9, .mpnf.) . In 1!1uS, it hncl $10.'i millioil in work­
ing <.:a.pitnJ, a net wol'th of $213.9 million, nnd no long t.erm 
<.lel.1t (OX :H, .A. Es. 40) .. \ pn.st. prc:sid<'nt of Cnitecl Electric :111d 
of Fr·cnmnn estimatcrl tha t. the cost of oprttin~ u deep mine nt 
Round Prai1·ie Field, whr.t'<' United Electric hns acquired <leC'p 
rcse1·\"C!S, would be $(i.f1 million to $7.5 miHion (A. $14). 

Tl1c market for United Elc·ct1·ic's strip-mined con.l would be 
axailable fot· deep-mined coal (A. 14!);-;, 169a). 

:ii Humble. construct.eel n deep n1ine at n. cost. of !Jct.ween $10 
million nnrl $20 million (excluding the cost of l'esen·cs); the 
n1ino is expect.eel to prollucc thr<:e. million tons of coal per year 
fo1· :!O tn 30 yea1·s (A. 84!l). 
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tho nucleus of a ne\Y deep n11nu1g organization (A. 
1490-1491).:1'.! 

It is a well-kno,vn fact in the American econon1y, of 
whfoh this Cou1·t. 1i1ay take judicinl notice, that firn1s 
in the extract.i \~e ind nst.ries regularly and constantly 
seek and obtain new sources of supply. Oil con1panies 
nnd natural g·as companies are searching for new oil 
iu1d _gas l'CS~1·ves; the. J·ccorcl shows that coal e.0111-

panies, too, vigol'onsly p1u·s1w this policy of explota­
tion and acc1uisjtion of aclclitio11nl reserves (A. 1498). 
i1oTeover, research into new 111ethocls of extraction often 
s11c,~eeds in ~·endering usable reserves which previously 
con Id J}ot have been eeono1nical1 r inined.53 It is hard . . 
to lwlieve. that a fil'1n as lal'ge, i1n1x1l't.ant, and :fi11mH:i-
itl1y strong as United Elect.tic, whieh both in 1959 and 
in J.9G7 was one of the major coal c01npanies in the n1id­

we~;t, would idly sit brand allow its entire coal business 
to disnppear because its exi8t.ing ce>nl . reserves were 
beco1ning exhausted; ~[10 t.he C(lnt.i·ary, the l:·eal.ities of 

economic l]fe indilcnte t.hat, had U.nited Electric re­
mained an independent company, it, like other com­
panies similarly situated, wonlcl have vigorously 

~·=.Although the Ayrsltir~. n.'nlnre was not suce~.ssful, nn official 
of t.hat. company test.ified t.hnt. tlw problems wcr·e um·el:itet.l to 
ext.l'adivc cxpe1tisc: "I rntl11!1" doubt that. :rnyono cou1d hare 
nrncle 11 profitnl.Jlc opcrntfou out of it.:: (A. 14!H). 

r.:: .As n. l'esult of t.lic t.ccl111ologil'.-il changes in Jll(}t.hods of ex· 
tra.;tion, the depths at. whkh St.l'ip mining may occur and t.hc 
1.H"C•pol'tion of ground co\·er to l'.'.o::tl sen111 thiclmcss (overburden 
t·atio) which c.;an be e.cnnomic:a1ly 1·(~111nrctl l1ave clwngcd so t.1ttit 
mining of previons1y lmusiible coa.l deposits has become fcasi~ 
ble (A. f1 i, 400, !1:12, (i4f1-H,!<i. CSfl-(',!)0, 14Sfl. 140!>. lfi3:!, DX 
4~">, A. Ex. 403, G.X G3i, A. Ex. 158). 
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pursued n policy of obtaining additional reserves to 
ena.ble it to continue its substantial busuiess as its 
existing rese1·ves were depleted. 

b. Similarly, the district cotut did not find, and tbe 
record does not show, that, at the tiJne of acquisition, 
there was no possibility of solving United Electric's 
problems of a laek of ndeqnate coal re.serves other 
than by elin1inating the con1pany. Cf. Citizen Publ£sh­
·1:n,,r; Conipa·ny, supra .. Indeed, the record does not indi­
cate that United Electric sought or a.greed to the inerger 
because of concern that it was about to go out of business 
because of a lack of reserves. In light of the experience 
of other co1npanies in entering into deep 1uinu1g of coal 
without pl'ior cxpCJ:icnce and the substantial dee1) iuin­
ing reserves available in the area ·where United Electric 
operates (see supra, pp. 71-73), thfa 1nerger could not 
be justified by reference to United Eleetric's ''inude­
qnate resotuces i' unless and until that con1pa.ny had ex­
plored all possibilities bn t found then1 unavailable. 
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CONCLUSION 

The judg1nent of the distl'ir:t. e'-•ntt ~honkl be re­
versed, and the case rcrnnudecl for the entry of an 
app1·opriate decree. 

R.espect.fully sub1nittccl. 
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