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the single controlling element in transportation costs.
The record shows that about half of the coal sold in
the five states that received most of the Illinois coal
in 1967 was transported by all-rail shipments (Gal-
lagher Dep. Ex. 3, A. Ex. 1424-1427). To the extent
that other modes of transportation are employed, the
railroad rates do not necessarily determine the
delivered price of the coal. That is particularly true
for United Electrie, which transports most of its coal
by barge (A. 271-274).

Moreover, the most competitively significant rail
shipments are not governed hy the ordinary rail rates
for each freight rate district. Many of the largest
shipmments are transported by “unit trains” carrying
only coal between a particular mine and a customer’s
facility pursuant to a specially negotiated rate. Free-
man, for example, has shipped coal by unit train from
a mine in the Southern Illinois district to a customer
in the Belleville distriet sales area at a cost which is
lower than any Belleville district rate to that location
(A. 30-31).

Moreover, the freight rate district sales areas adopted
by the distriet ecourt do not include major portions
of the sales of producers located in a single freight
rate district. All the facilities of Commonwealth Edi-
son Company are treated as a separate single market
although they range throughout o substantial geo-
graphic area and are served by producers in different
freight rate districts. Customers located in the Chicago
Air Quality Control Region also constitute a separate
market. Moreover, all the customers within the sales
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arca of a particulav freight rate distriet are not in-
cluded in a single market. Such customers ave divided
into two categories, utility and non-utility firms, and
each category is treated as a separate section of the
country.” The result, as shown by the map facing page
48, i1s a crazy-quilt of artificial, noncontiguous sales
areas, which do not retlect the way coal 18 marketed.

The map shows only six of the appellees’ ten mar-
kets: the four freight rate district utility sales areas,
the Chicago Air Quality Control Region, and the
Commonwealth Edison Company.® One of these mar-
kets, represented in red, consists of three noncontigu-
ous sections embracing parts of seven states. A second
market, shown in blue, consists of two sections which
are not contiguous to each other hut are each contigu-
ous to one of the three sections of the first market. A
third market, shown in green, is a singie section which
is contiguous to one of the sections of the second

* Coal sold as dunst also was excluded in defining sales areas.
There 15 no basis for treating coal dust and coal screenings as
separate products. See pp. 61-62, infra. The exclusion of dust
necessarily distorted the sales avea analysis. Producers in a
single freight rate district (Southern Illinois) sold approxi-
mately one million tons of dust (constituting approximately 10
percent of their utility sales, DX 55, A. Ex. 475) to utilities in
the sales nrea of another freight rate district. :

% The map is based on the appellees’. descriptions of the
sales arveas (A. 969, 972-07 7) Since those descriptions are some-
whit imprecise, the map does. riot pmport to be exact. It is
an approximation of the six geographic markets. The four non-
utility sales areas, which are not shown, are reasonably close to
the utility areas, except that the Fulton-Peoria area (yellow)

is larger and the: Bellevnl]p area (blue) is limited to the lower
section. '

105300 —T0—0
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market. The Commonwealth Edison facilities, repre-
sented by black dots, ave a separate market which is
partially within three other markets. In sum, appellees’
sales areas are “‘an obvious gerrymandering * * * to
meet the exigencies of this case.”” United Stales V.
Bethlehem Steel Corp., 168 F. Supp. 576, 599 (S.D.
N.X.).

The artificiality of the appellees’ markets is re-
vealed by the fact that the eight sales areas for the
four freight rate distriets accounted for less than half
of the total coal produced in those districts.* Nor
did the eight markets accurately reflect the distribu-
tion of United Electric and Freeman coal. Some 25
percent of the coal produced in United Electric’s
Belleville district mine, for example, was sold to
customers located in the Southern Illinois distriet
sales areas (GX 60, A. Ex. 78), while nearly 20 pex-
cent of Freeman’s Southern Illinois coal was sold in
the Belleville sales areas (GX 55-57, A. Ex. 74-76).
The two companies, though their mines were in differ-
ent districts, sold about half of their production to
common customers (GX 88-91, A. Ex. 107-117).

Moreover, because these markets were delineated on
the basis of only one year’s sales data, they necessarily
reflected only the actual sales for that period and not
the competitive ability of producers within the various
districts who might, in another year, sell coal in a

% Only 46 percent of the coal produced in the Fulton-
Peoria district was sold in appellees’ utility and non-utility
sales areas for that district ; the figures for Springfield, Belleville,

and Southern Illinois were 19, 47, and 70 percent, respectively
(DX 53, A. Ex. 465, 468, 473, 478).
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different geographic range (sec A. 1670).* Similavly,
the appellees! markets mask the competiton among
mines in different freight rate districts for the busi-
ness of new plants. With the development of high-
voltage transmission. lines, it is not uncommon for a
utility to construct a plant near a mine that is several
hundred miles away from the avea the plant will serve
(GX 239, A: Ex. 179, Kurtz Dep. Ex. 9, A. Ex. 1656).
The appellees’ expert conceded that a coal consumer
may consider alternative suppliers-located in various
freight raté districts before settling on the site for
a new facility (A. 1671). |

- Despite these deficiencies, the district court accepted
the appellees’ markets as the exclusive sections of the
country for purposes of Section 7.* In our view “the

3% Some of the markets were defined on the basis of only a few
customers or sales. For example, the Springfield non-utility mar-
ket consisted of two plants in Decatur, the Springfield utility
sales area was two plants near Springfield, and the Fulton-Peoria
ut.llltq. aren consisted of three customers with six plants on the Illi-
nois River (DX 55, A. Ex. 462, 466-467). Subsequent develop-
ments ‘demonstrated the danger of basing markets on so small
a sampling of transactions. All three Fulton-Peoria area utilities
have purchased from or negotiated with Springfield producers
(A. 439-440, 1211, DX 55, A. Ex. 462, 'n. 1) ; o Fulton-Peoria
mine has contracted to slup a million tons a year to a utility
in. Wisconsin (A. 609-610, 1640). That contract is for about
half the tonnage sold to the three I‘u]ton Peoria area’ utlhtles
in 1967 (DX 55, A. Ex. 462), '

3¢ Although hhe court stated that it would have reached the
sanie conclusions even if it had accepted the government’s geo-
graphic markets (J.S. App. 59a-60a), its discussion of competi-
tive effects rested squarely on its view that “[t]he Freight Rate
Districts in which -the mines and reserves of United Electric
are located serve separate and distinct markets from those in
which the mines of Freeman are located” (J.S. App. 62a), The
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pie [does not] slice so thinly.”” Tampa Electric Co. v.
Nashville Coal Co., 365 U.S. 320, 331. The district
court ignored this Court’s direction that “[t]he proper
question to he asked * * * is not where the parties

to the merger do business or even where they ecompete,
but where, within the area of competitive overlap, the

effect of the merger on competition will be dirvect and
immediate.” United States v. Philadelphia National
Bunk, 374 U.S. 321, 357. Instead of selecting sections
of the country in which the competitive impaet of the
I'reeman-United Electrie combination would most
likely be felt, the eourt below chose one of the “inde-
fensible extremes’” against which this Court cautioned
in Philadelphia National Bank—it drew the market
“so narrowly as to place appellees in different mar-
kets” (374 U.S. at 361).

IIT
THE EFFECT OF THI' ACQUISITION MAY BE SUBSTANTIALLY
TO LESSEN COMPETITION IN THE RELEVANT MARKETS

A. A HORIZONTAL MERGER 18 ILLEGAL UNDER FSECTION 7 IF IT BIGNTIFI-
CANTLY INCREASES CONCENTRATION IN A CONCENTRATED MAREKET

Amended Section 7 of the Clayton Act prohibits a
merger whose effect ‘“may be substantially to lessen
competition.” Congress was concerned in 1950 with
the rising trend toward concentration in the American
cconomy, and it amended Section 7 in order to prevent
mergers which produced anticompetitive changes in
market structuve, t.e., those which threatened to
weaken the normal play of competitive market forces.
opinion contains no discussion of the effect of the combination

on competition within the sections of the country proposed by
the government (J.S. App. 60a-G4a).



Brown Shoe, supra, 370 U.S. at 315-316, - 320-322.
Whether a horizontal nierger has the proscribed cifect
under Seetion T—and that Section deals with proba-
bilities, not certainties—thus depends upon its effect
on the structure of the relevant markets.

In Brown Shoe this Court stated that statisties “ve-
flecting the shaves of the mavket controlled by the in-
dustry leaders and the parties to the merger arve, of
course, the primary index of market power™ (370 U.S.
at 322, n. 38).”" Where the merger produces a firm that
controls an “undue’ percentage shave ot the mavket

and significantly increases concentration in the mar-
ket, those facts alone establish prima faeie that the
effect of the merger may he substantially to lessen
competition. United States v. Philadelphic National
Bank, 374 U.S. 321, 363 ; United States v. Continental
Can Co., 378 U.S. 441, 458. The Court stated in Phila-
delphia National Bank, 374 U.S. at 363:
This intense congressional concern with the
trend toward concentration warrants dispens-
ing, in certain cases, with elaborate proof of
market structure, market hehavior, or probable
anticompetitive effects. Specifically, we think
that a merger which produces a firm controlling
an undue pervcentage share of the relevant mar-
ket, and results in a significant increase in the
concentration of firms in that market i1s so in-

¥ The Court also stated (370 U.S. at 343):

“The market share which companies may control by merging
is one of the most important factors to be considered when deter-
mining the probable effects of the combination on effective com-
petition in the relevant market,”

Scc, :llSﬂ, Linited Statex v, Contineulal Cun I':-'r_)., Supia, 578 17.5.
at 4H8,
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herently likely to lessen competition substan-
tially that it must be enjoined in the absence of
evidence clearly showing that the merger is not
likely to have such anticompetitive effeets.
The Court noted also that in a market where “concen-
tration is already great, the importance of preventing
even slight inereases in concentration and so prescrv-
ing the possibility of eventual deconcentration is cor-
respondingly great’ (374 U.S. at 365, n. 42).

The Court in Philadelphic National Bank did not
specify a minimum combined share which would
establish prima facie illegality, It concluded, how-
ever, that the merging banks’ combined share of more
than 30 percent of the relevant market was sudficient
to invoke the principle. In United States v. Von'’s
Grocery Co., 384 U.S. 270, and United States v. Pabst
Brewing Co., 384 U.S. 546, the Court applied the
principle to invalidate combinations involving con-
siderably smaller combined shares where the markets
had experienced a rapid increase in _concentration.
“[A] trend. towards concentration in an industry,
whatever its causes, is a highly relevant factor in
deciding how substantial the anticompetitive effect
of a merger may be’’ (Pabst, 384 U.S. at 552-553).%

In Von’s, there had been a rapid decline in the
number of single-store retail groceries in the market,
an inerease in the number of chains, and a history of
acquisitions and mergers; the merger in question com-

3sIn Ton's the Court stated that “where concentration 1s
gaining momentum in a market, we must be alert to carry out

Congress’ intent to protect competition against ever-increasing
concentration through mergers” (384 U.S. at 277).



33

bined the third and sixth largest chains with a com-
hined share of 7.5 percent of the market. “These facts
alone,”” the Court said, ‘“are enough to cause us to
conclude contrary to the Iistviet Court that the
Von’s-Shopping Bag merger did violate § 7' (384 U.S.
at 274).

It Pabst the Court held that prima facie illegahity
had been established in three sections of the country.
In the Nation as a whole, the acquisition combined
the 10th and 18th largest hrewers to form the fifth
lavrgest with about 4.5 percent of the market. In the
Wiscongin-Illinois-Michigan area, the combination of
the sixth and seventh largest brewers controlled about
11 percent. of the market. In Wisconsin, the first and
fourth largest combined to form the largest with 24
percent of the market (384 U.S. at 550-551). In cach
of these markets there liad heen a significant increase
in concentration.” |

In United States v. Alwminwn (gv of Amoucct 3
U.S. 271, the Court held unlawful a merger of the
first and ninth largest producers of aluminum con-
ductor, where the vesulting combination controlled
29.1. pevcent of the aluminum conductor market and
16.3 percent of the narvower market of insulated alu-

®In the Nation, between 1957 and 1961, the number of
sellers decreased from 206 to 162, and the top ten firms in-
creased their share from 45 percent to 53 percent. In the three-
state area, the number of breweries dropped from 104 to 86,
and the share of the top eight companies grew from 59 per-
cent to 68 pereent. In Wisconsin, the number of firms went from
77 to 54, and the four leading companies boosted their share
from 48 percent to #9 percent. (38t U.S. at 550-551.)
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minum conductor.” In United States v. Continental
Can Co., supra, the unlawful merger had resulted in
a combined share of 25 percent of the metal and glass
container market.*

B. UNDER THESE CRITERLA TIIE FREEMAN-UNITED ELECTRIC
COMBINATION 1S UNLAWFUL

1. The market is concentrated and the tiend is toward further
concentration.

o~
=y

As shown in the table on page 6,—6_.72;‘?1-&,-1'.11 1957 the top
two coal producers in the Eastern Interior Coal Prov-
ince had 29.6 percent of the production, the top four
had 43.0 percent, and the top ten had 65.5 peircent.
Concentration in Illinois was even greater: the top two
had 37.8 percent, the top four had 54.5 percent, and
the top ten had 84.0 percent of the production. The
pre-merger concentration levels in the relevant mar-
kets in this case, in Von’s, and in Pabst are shown in
the following table:

Provinee  Illinols  Von's g bohst,  Pabst, — Pubst,
TOP 2 20,6 3.8
TOP e .0 £4.5 2.4 a7
Top Bvssicanis aEem aane 40,9 5.9
Top 10.ee-.... 06.5 $4.0 85.1
- TopMins = e 48.8

“ Both markets were concentrated. In the aluminum conduc-
tor market, the top two firms controlled 50 percent, the top
five 76 percent, and the top nine 95.7 percent. Tn the insulated
aluminnm conductor market, the top five had 65.4 percent and
the top nine had 88.2 percent. (377 U.S, at 278.)

“tThe top two firms in that market had 48.7 percent of the
business, the top four had 62.7 percent, and the top six had
70.1 pereent (378 U.S. at 461, n. 11).
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Both geographic mavkets here thus were concen-
trated prior to the time Matevial Service assumed
control of United Electric in 1939, and concentration
rapidly increased between 1957 and 1967, In the Prov-
ince sales avea the shave of the top two producers
mereased about 65 percent (29.6 percent to 48.6 per-
cent), the top fowr’s share rose about 46 percent (43.0
to 62.9), and the top ten’s sharve inereased about 40
percent (65.5 to 91.4). In Illinois the comparable
figures were 43 percent (37.8 to 52.9), 38 percent
(545 to 75.2), and 17 percent (84.0 to 98.0). These
mercases were, for example, significant!y greater than
those In Vow’s, where, over a ten-year period priov to
the merger, the top four’s shave of the market had
slightly decreased, the top eight’s share had risen
about 21 percent, and the top twelves had increased
about 26 pereent.

In addition, between 1957 and 1967 the number of
coal producers in Illinois decreased approximately 73
percent, from 144 to 39 (GX 73, A. Ex. 92). In Von's,
by comparisen, hetween 1950 and 1961 the number of
single stores dropped only about 30 percent, from
5,365 to 3,818,

The distriet court apparently discounted the deeline
in the number of producers on the ground that the
reduction “has ocenrved not becanse small producers
have been acquived by others, but as the inevitable
result of the change i the nature of demand for coal”
(J.S. App. 60a). This Court has held, however, that
the government is not requirved to show that a trend
toward econcentration is due to mergers, Pabst, supia,
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384 U.S. at 552-553. “[ A] trend toward concentration
in an industry, whatever its causes, i1s a highly rel.-
vant factor in deciding how substantial the anticon-
petitive effect of a merger may he” (ibid.). Moreover,
the record contains a four-page exhibit showing that
at least 22 Kastern Interior Coal Province producers
were acquired by other companies between 1955 and
1968 ; these acquisitions involved the transfer of con-
trol over 40 mines (GX 87, A. Ex. 101-106).
Appellees argue (Motion to Affam, pp. 12-13, n.
11) that there i1s no pronounced trend toward con-
centration because, apart from TPeabody Coal Com-
pany, the market shares of the other leading pro-
ducers remained relatively stable over the ten-year
period. But the effects of an inereasingly concen-
trated market structure arve not mitigated merely he-

cause the increases are caused chiefly by a single
company. Noris a merger’s anticompetitive impact min-

imized because the combining companies’ sharves of
the increasingly concentrated market have remained
constant. See Federal Trade Commission v. Procter
d: Gamble Co., 386 U.S. 568, 576-577.

The significant consideration is that increases in
market concentration, whatever their cause, dimin-
ish the vigor of competition; it was this rising trend
m concentration that Congress intended to halt in the
1950 amendments to Section 7 (pp. 50-51, supra). Ap-
pellees do not dispute that the trend in the Provinee
and Illinois, without excluding Peabody or any other
producer, is toward concentration.
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2. The wmerger s pring fucie wndwwful because it produces o
firin with an undue percentage share of these concentrated
markets and. significantly increazes concentration there.

The acquisition of United Eleetric brought together
two of the leading companies in each of these con-
centrated markets, and the market shares of the ye-
sulting Freeman-United TFleetrie ecombination show
that the acquisition “is of such a size as to be inher-
ently suspect’” (Continental Can, supra, 378 U.S
458%, This i3 true whether the acquisition is viewed
as of 1959, when Material Service obtamed effective
control over United Electrie (J.S. App. 8a), or as
of 1967, when United Electrvic became a wholly-
owned subsidiary of Generval Dynamies (J.S. App. 9a).

The record contains detailed production data for
mines in the Rastern Interior Coal Provinee and
INhnois. Because of the corrvelation hetween produe-
tion in Province mines and sales in the Province sales
area, and between production in Illinois mines and
sales to Illinois customers (see pp- 3940, supre), the
structural data based on production is a fair measure
of the competitive impact of the acquisition, within
the two markets. Coal consumers i those areas will
be directly affected by the alteration of the c'ompreti-
tive structure of coal producers, '

The following tahle shows, for 1959 and 1967, the
ranking and shave of coal production for Fleeman,
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United Electrie, and the two combined, mn hoth the
Eastern Interior Coal Province and Illinois:

I'rovince lingis
Shaze Share
Rank  (percent) Rank (prreent)
16539 (GX 64, A, Ex. 83, GX 77, AL
Ex, 86
8 04119 {11 o PO S 2 7.6 2 16.1
United Elsctrie_ ..., ... coua. 6 4.8 3 Bl
Combined...coe-n 0 2 12.4 1 3.2
1067 (OX 72, A, Ex. 91, GX 85, A.
Ex. U8):
FONETNR N s cinc i s o as s bW o 5 6.5 b 12.9
United Electrie. _.____ ... ____.._ o 4.4 :3 a2
Combined. ciacamsimmsmaia 2 10.9 a 218

The combined companies’ shares of these markets
are thus within the range of sharves that this Court
has held primea faciec unlawful, The Illinois figures of
23.2 and 21.8 percent approach the 23.95 perecent share
in the Pabst Wisconsin market, the 25 pereent share
in Continental Can, and the 29.1 percent share in
Alcor. The Province figures of 12.4 and 10.9 percent
approximate the shares held unlawful in the Ton’s
(7.5), Pabst National (4.49), and Pabst three-state
(11.32) markets.

The acquiring company, both in 1959 and 1967,
substantially increased its market share. When it
assumed control of United Electric in 1959, Material
Service enlarged its percentage shave of coal produe-
tion m the Province from 7.6 to 12.4, an increase of
about 63 percent; in Illinoeis its shave grew from 15.1
to 23.2 percent, a jump of about 53 percent. Viewing
the acquisition as a 1967 transaction, General Dy-
namics’ share in the Province increased from 6.5 to
10.9 percent, a growth of 68 percent; in Illinois its
shave mereased from 12.9 to 21.8 percent, a growth of
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70 percent. These increases greatly exceed that in
Continental Can, supre, where an increase of only 14
percent was held unlawfnl (378 U.S. at 46]).

The acquisition also resulted in substantial increases
m market concentration in each eof the relevant areas.
Since in cach mavket for bhoth 1959 and 1967 the
Freeman-United Blectrie combination ranks first ov
sceond, 1t becomes relevant to examine the mavket
shares of the top producers in those mavkets for those
years but for the merger. In the tollowing table, we
compare such market shaves to the shaves of the top
two producers given consimmmation of the merger, and
show the resulting percentage increase in concentra-

tiom.
fuby (GX M, A, Ex. 88, GX 77, 1T (G X T2 AL Ex, b, UX 358,

A. Fx. ) Al Ex. i)
- Share of  share of oot Share of  Shwee of I'ercent
top 2 bl tapdgiven  inetesse  top 2 bhut top2elven Fiapevde

for Dierger HIVTERr for merger mer gy
Frovinve________ a . 3.9 14 45.0 48 6 B
Tinofs. .- 36.2 44.3 w2 44.0 52,90 0

Thus, the immediate effect of the combination, in
either year, was to make an alveady concentrated
mazrket even more concentrated.

These struetural data establish that the acquisition,
whether viewed as of 1959 or 1967, “produce[d] a
firm controlling an undue percentage share of the rele-
vant market, and result[ed] in a significant increase in
the coneentration of firms in that market’’ (Philadel-
plhia National Beml, supra, 374 U.S. at 363). It is
therefore “inherently likely to lessen competition sub-
stantially’” and “must be enjeined in the absence of
evidence clearly showing that the merger is not likely
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to have such anticompetitive effects’” (ibid.). There
18, as we show below (pp. 63-75), no such evidence in
this case.

U. THE ACQUISITION IS ALSO ILLEGAL BECAUSE IT ELIMINATES SUB-
STANTIAL COMPEITTION BETWEEN FREEMAXN AND UNITED ELECTRIC

1. As the table on page 11, supra, illustrates, Free-
man and United Electric sell about half of their coal
to common customers, and most of those sales are to
identical eustomer facilities. Indeed, even in appellees’
Commonwealth Edison market the two companies
have heen substantial competitors. In the years 1965
through 1967, United Electric shipped about 31 per-
cent of its coal and Freeman shipped about 21 percent
of its coal to identical facilities of the Commonwealth
Edison Company (GX 70-72, A. Ex. 89-91, GX 88-90,
A. Ix. 107-116).*

Salesmen of the two companies have actively solic-
ited the same customers (A. 48, 121), and the com-
panies have been asked to make bids to supply the
same customer (see GX 104, A. Ex. 124-125). United
Eleetrie's president and a former president acknowl-
edged that the company competed with Freeman (A.
84, 131). Customers of hoth companies have considered
them competitors (GX 93, A. Ex. 118-119, GX 94,
A. Ex, 121, A. 1437).

2. The district eourt, however, concluded that “an
independent United Electrie would not and eould not
compete with Freeman to any substantial degree”
hecause the “companies have heen and are now pre-
dominantly complementary in nature” (J.S. App.

2 United Electric's contract with Commonwealth Edison
expired in 1970 (.J.S. App. 62a).
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61a). The reasons the court gave for this conclusion
are either beside the point or not supported by the
record,

The court stated that United Electrie is a strip
mining company and Freeman a deep mining com-
pany (J.S. App. 61a). But the record is clear that
coal from deep mines and strip mines is competi-
tive (GX 91, A. BEx. 117). Freeman sells metallurgical
coal and United Electric does not (J.8. App. 62a).
But this amounts to only a small portion of Freeman’s
sales—about eight percent in 1969 (A. 1530)—and only
a small portion of coal production and reserves in the
relevant areas.”

Similarly, Freeman sells coal dust, a by-product
of the production of metallurgical coal, while United
Electric sells only “sereenings’ (i.e., pieces of coal)
(J.S. App. 62a). But dust and screenings are com-
petitive products. Both are produced in coal mines,
priced according to their BTU content, and shipped
to the same customers by the same means for use in
the same boilers (A. 1125-1127, 1396). Coal is crushed
to dust size or smaller prior to burning  (A. 1144
1145) ; and dust and sereenings have an identical con-
sistency as they proceed from the pulverizer to the
hoiler (A. 263-264). Since a ton of dust replaces a ton

4 The metallurgical coke industry seeks coal with a maxi-
mum of L5 percent sulfur and a low ash content (GX 210, A.
Ex. 135). In 1llinois only about three percent of total coal re-
serves are estimated as within a range of one to three percent
sulfur content, and only about half of those reserves are esti-

mated to average 1.5 percent or less in sulfur content (GX 210,
p. 22).
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of sereenings (assuming an equivalent BTU content),
dust consumers would purchase morc sereenings if
dust were not available (A. 1127, 1143-1144, 1164,
1396).

While Freeman’s and United ISlectric’s mines are
in different freight rate districts (J.S. App. 62a), we
have already shown that mines in different distriets,
including Freeman’s and United Electric’s mines, can
and do compete for the business of the same cus-
tomers (pp. 4243, 45-50, 60-61, supra).

The court stated that, hecause of local and federal
air pollution controls in the Chicago arvea, United
Electric’s Chicago market for its relatively high sulfur
coal will ultimately disappear, and the company will
no longer be able to compete with Freeman in that
area (J.S. App. 62a). The record does not indicate,
however, that these pollution econtrols will preclude
the use of all high-sulfur coal. The director of the
Chicago Air Pollution Control Agency testified that
the applicable ordinance permits the burning of high-
sulfur coal when used, for example, in conjunction
with low sulfur fuels, or when adequate control de-
vices ave installed (A. 496-497). Such control devices
are being developed and are expected to be availahle
within four to five years. (A. 1185, 1429). Mozrcover,
utility and industrial coal consumers are building new
facilities outside the Chicago metropolitan area (A.
495-496) ; high voltage transmission lines now permit
a utility to locate generating plants considerable dis-
tances from distribution centers (A. 1185).
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D. THE l[!-lRGE]i" CANNOD BE JGSPIFIED oON THE GROUND TTLAT,
BECATUSE  OF  INADEQUATE  RESERVES. UNITEDL  ELECTEIC  WNo
LONGER WAY A SIGNIFICANT COMPYETITIVE FPACTOR IN THE COANL
BUSINE=S

1. The cdlaim that the merger would not substantially Tessen
comypetition because the aequived  company  had  “inmde-
quale resources” to vemain @ significant competitor must he
tested by the general legal stendards that goeern the = fuil-
ing company” defense.

In Philadelpliia National Bank, supra, 374 U.S. at
363, the Court stated that a merger which gives the
merged firm an “undue percentage share™ of the max-
ket and significantly increases concentration “is so in-
herently likely to lessen competition substantially’
that it must be enjoined “in the absence of evidence
clearly showing that the merger is not likely to have
such anticompetitive effeets.”” Similarly, mm Brown
Shoe, supra, 370 U.S. at 346, the Court recognized
that in nicrger cases the defendant might present
“mitigating factors, such as the business failure ov
the inadequate resources of one of the parties that
may have prevented it from maintaining its eompeti-
tive position.”” Appellces have made no contention that
United Eleetric was a “‘failing company,” z.e., one
whose “resources [were] so depleted and [for which]
the prospect of rehabilitation [was] so remote that it
faced the grave probability of a business failure’” (In-
ternational Shoe Co. v. Federal Trade Commission,
280 U.S. 291, 302). Indeed, they could not possibly
make the argument on this record, which shows that
the company has been a vigorous and successful com-
petitor in the coal business, whose financial health

405-200—TF8——10
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was good from at least 1955 to the time of trial (State-
ment, supra, pp.8-9).

Appellees did contend—and the district court ac-
cepted the contention—-that because United Electrie’s
coal reserves were inadequate it “‘could not in the
future he an independent, viable competitor of Free-
man, or any other midwestern coal producer’” (De-
fendants’ Post-trial Br. 80; emphasis omitted) ; and
that since United Electric standing alone could not
continue as a competitive force in the market (Post-
trial Br. 81-82), its elimination through merger
could not substantially lessen competition. We submit,
however, that this ruling reflects an erroneous concept
of what constitutes the “inadequate resources”
(Brown Shoe) that a defendant must establish, in
order to overcome the government’s prima facie case.

This Court has not elucidated the concept of “inade-
quate resources” which, it suggested in Brown Shoe,
might justify an otherwise illegal merger.* It has,
however, ruled that the analogous “failing company’’
defense has a “narrow scope’ and can be successfully
asserted only In extremely limited circumstances.
Citizen Publishing Co. v. United States, 394 U.S. 131,

“ Congress has expanded the “failing company” defense in
dealing with the banking industry. In the Bank Merger Act of
1966 it provided that an anticompetitive merger nevertheless may
be approved if it is found that “the anticompetitive effects of the
proposed transaction are clearly outweighed in the public inter-
est by the probable effect of the transaction in mecting the con-
venience and needs of the community to be served.” 12 U.S.C.
1828(c) (5) (B). In creating this new defense Congress recognized
that even though a bank might not be “so deeply in trouble as to
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139. We submit that any defense based on the alleged
inadequate resources of the acquired firm is similarly
available only on narrowly circumsecribed conditions.

a. The defense of inadequate resources rests on the
same economic premise as the failing company de-
fense: that if a firm has ceased to be an economically
viable enterprise, its elimination cannot substantially
lessen competition because it no longer is a significant
competitive factor in the market. In manufacturing
and distributing industries, it is difficult to envision
a case where the inadequate resources defense could
be made. In an extractive industry, however, there
may be exceptional situations in which the condition
of a firm’s resources arve such that, apart from the
merger, it was about to disappear from the market.

Assume, for example, that a firm which currently
produces 25 percent of a particular metal acquires a
firm which produces 20 percent of that metal and that
the industry is highly concentrated. Under this
Court’s market structure standards for deciding Sec-
tion 7 cases, the merger would be prima facie illegal
(supra, pp. 50-60). Further assume, however, that the

call forth the traditional ‘fauiling company® defense,” if it was
“nonctheless in danger of becoming before long [a] financially
unsound” institution, the public mterest in avoiding the latter
condition might outweigh the anticompetitive eflcets of the
merger. {nited States v. Thivd National Bank in Nasheille, 300
11.S. 171, 187. Congress, however, has not created any similar
oxception to the “failing company” defense for the coal indus-
try and certainly has not manifested any intention that the
“inadequate resources™ theory in Brown Shoe should be given a
comparable expansion. :
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acquired firm, although having 20 percent of the mav-
ket, (1) would exhaust its supply of the metal within
a year, (2) could not obtain any substitute source of
supply, and (3) had neither the financial resources
nor the managerial skills that would enable it to pro-
long its independent existence through resort to new
technology or further exploration. In such eireum-
stances, the merger appavently would not substan-
tially lessen competition because the acquired firm
would soon cease operations,

Since Section T is eoncerned with the probable ef-
fects of a merger on competition, the failing company
defense has focused mainly on the most convincing evi-
dence of inability to continue operations—the immi-
nent likelihood of financial collapse. An “inadequate
resources” claim, however, requires a broader and
more sophisticated analysis. Where the eompany is eco-
nomically sound and not facing immediate financial
catastrophe, there are substantial uncertainties with
respeet to its probable future even if its present supply
of raw materials is about to be exhausted. The acquisi-
tion of a financially healthy firm in an extractive in-
dustry, such as United Electric, means that the firm
is unlikely to conduct research and development de-
signed to obtain more efficient use of existing resources
or to discover new ones; use of new industrial tech-
niques may permit the extraction of raw materials
previously considered unusable and lead to the dis-
covery of new sources of supply. See infra, pp. 71-74,
and n. 53. Moreover, the longer the time before the re-
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soinrces will be exhausted, the less certain it is that the
acquired firm would disappear without the merger.

I'hus, although an “madequate resources” defense
imvokes the same economic principle as a failing com-
pany defense, the inherent uneertainty that a lack of
inadequate resources will result in the termination of
operations requires an cven stronger showing of im-
minent collapse than is requived in the case of an
allegedly failing company. Recognizing the differences
i the factual showing required to support that claim,
we submit that an “inadequate resources’ defense must
e tested by the general legal standards which this Court
has established in “failing company’ cases.™

b, This Court has made it ¢lear that hefore a finuan-
clally ailing firm can be considered ‘‘failing” the con-
dition of the ﬁl'm must be such that there is no realistie
prospect of recovery so that were it not for this
particular aequisition, the firm would quiekly have
disappearéed from the marvket. The critical considera-
tion is that there is no reasonable alternative possibil-
itv of vehabilitating the firm or keeping it going.
Section 7 1s concerned with long-range trends and
changes in market structuve, and the d(.(l‘ll_l%ltlml of
an alleged “tculmg company” would pose no reason-

45 “The burden of proving that the conditions of the failing
company doctrine have been satisfied is on those who seek refuge
under it” (Ciétizen Publishing Co. v. United States, 39+ U.S.
131, 138-139, footnote omitted). In view of the closely-related
character of that defense to the inadequate resources defense, we
submit that the burden of establishing the latter r«nml arly is on
“those who seek refuge under it.”
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able probability of anticompetitive effect only if that
company were otherwise permanently and irrevocably
incapacitated. For this reason, temporary difficulties,
no matter how serious or substantial, are not sufficient
to constitute a failing company defense. Before that
defense can be accepted, every reasonable method of
cconomic rehabilitation must have heen adequately
explored and found unavailable.

Thus, for a company to he “failing’’ so that its elimi-
nation eannot substantially lessen competition, its situ-
ation must be so precarious and so hopeless that it is
“on the brink of collapse™ and its prospects of reorga-
nization or resuseitation must be “dim or nonexistent”’
(Citizen Publishing Co. v. United States, 394 U.S. 131,
138). The Court there also pointed out (zbid.) :

The failing company doectrine plainly cannot he
applied in a merger or in any other case unless
it is established that the company that acquires
the failing company or brings it under dominion
is the only available purchaser. For if another
person or group could be interested, a unit in the
competitive system would be preserved and not
lost to monopoly power.

In United States v. Greater Buffalo Press, Inc., 402
U.S. 549, 555-556, the Court recently reiterated that
the failing company defense requires a showing that
the acquired company was in danger of imminent fi-
nancial collapse and that the acquiring company was
the only prospective purchaser. Sece, also, United
States v. Third National Bank in Nashwille, 390 U.S.
171, 189.
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This Court’s decisions also indicate that the validity
of a failing company defense must be determined as of
the time of the acquisition, not as of the time of trial.
T International Shoe, the acquisition had taken place
in May 1921, and the Couwrt focused upon the acquired
company’s financial condition hetween 1920 and “the
spring of 19217 (280 U.S. at 300). In Citizen Publish-
ing, the transaction with respect to which the failing
cornpany defense was asserted took place in 1940, and
the Court considered the acquired firm’s condition as
of that date, although the suit was not brought until
1965 (see 394 U.S. at 138). Similarly, in Greater Buf-
fulo, the eritical time for evaluating the defense was
“the year of the sale,” not the time of trial (402 U.S. at
555)." The reason is that, since the rationale of the
failing company defense is that a merger ecannot have
anticompetitive consequences if the company thevehy
eliminated was ahout to disappear anyhow as a sig-
nificant factor in the market, the company’s viability
must be determined as of the time of the merger.

For the same reasons, we submit that an “inade-
quate resources’ defense is not available unless, at the |

In Federal Trade Commission v. Consolidated Foods Corp.,

380 U.S. 592, 598, the Conrt. stated :
“['TThe 1’01':'0 of § 7 is still in probabilities, not. in wh-lt later
trunspired. That must necessarily be the case, for once the two
companies are wunited no one knows what the fate of the ac-
quired company and its competitors would have been but. for the
merger,”

See, also, United Stutes v. Continentul Can Co., supra, 37S
U.S. at 463; Uwited States v. Penu-Olin Chemicol Co., 378 U.S.
1538, 170, 177 Federal T'rade Comamission v, Procter (: Gamble
f"c' 386 U.S. 568, H7T.
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time of the acquisition, (1) the acquired company was
about to cease operation hecause 1t had no reasonable
likelihood of obtaining additional raw materials or
otherwise solving its supply problem, and (2) there
was no alternative way of preserving its existence,
such as sale to a purchaser—other than one of its
larvgest ecompetitors—who would undertake to rehabil-
itate it. Neither condition was satisfied in this ease,
and accordingly the “inadequate resouvces™ defense
should have been rejected.”

2. T'he district court did not find, and the vecord does not shoiw,
that at the time of the aequisition United Electric wus about to
qo out of business and conld not be rehabilitated.

a. The district court bheld that United Electric can-
not “continue operations heyvond the life of 1ts present
mines’” and “standing alone, cannot contribute mean-
ingtully to competition’ (J.S. App. 63a, 64a). It
stated that the govermment “failed to come forwarvd
with any evidence that such reserves are presently
available™ (id., 63a, emphasis in original), and that
“virtually all of the economically mineable strip re-
serves of United Electric have been sold under long-
term contracts, and United Electric has neither the

** Although we did not frame our argnment in these terms
in our jurisdictional statement. we argued there, as we do here,
that the district court erved in considering only “whether the
acquired firm could survive «f the time of trial as a competi-
tive entity, without also (and more significantly) determining
the competitive potential cut off by the acquisition” (J.S. 22,
emphasis in original). Sce, also, J.8. 20, 24, Similarly, we
stated in our Brief in Opposition to Motion to Aflirm (p. 5)
that “appellees’ ¢laim that ULEC is a self-hquidating company
18 cssentially an afiemative defense, akin to the failing com-
pany defense * * %7
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possibility of acquiring more nor the ability to develop
deep coal reserves’’ (id., 65a).

These findings do not sustain an “inadequate 1c-
sources’ defense hecause they do not relate to United
Electrie’s reserves and viability i 1959, when Mate-
rial Service took effective control of the company,
or in 1967, when General Dynamics became the com-
pany’s sole shareholder (J.S. App. 8a-9a). There 1s no
finding, and the record does not show, that in 1959 or
1967 United Electric was ahout to go out of business as
a eonsequence of depleted reserves, Noris there any find-
g that virtually all of United Electric’s strip reserves
were committed in either of those years; the finding that
48 of 52 million tons of those reserves were committed
(J.8. App. 9a, 65a) related to the time of trial (see note
7, supre). Similarly, althongh the court found that, at
the time of trial, United Klectric could not reasonably
expect to acquire additional economically mineable strip
reserves, it did not find that it could not have acquired
such reserves in 1959 or 1967. Indeed, the record shows
that between 1959 and 1970 United Electrie did en-
hance its reserves at existing mines.” Moreover, other
coal producers acquirved new strip reserves in Illinois
and Indiana after 1960 and were actively prospecting
for coal reserves even at the time of trial (A. 1489-
1490).** '

8 Although it mined 50 willion tons of coal from 1959 to
1969, the cstimated reserves dedicated to existing mines declined
only about 18 nullion tons (DX 60, A. Ex. 517, 540, 544-561).

“ Commonwealth Edison was itself acquiring central Illinois
strip reserves which it expected to use (. 1422, 1450, 14H42).
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The district court also found that United Electrie
has no experience in developing deep coal reserves
and no “likelihood of acquiring it” (J.S. App. 6la).
But it did not consider whether, had Freeman (a deep
coal producer) not acquired the company, United
Electric could have acquired the necessary expertise,
either by training its own personnel, hiring already
experienced personnel, entering into a joint venture
of limited duration with a deep coal company, or even
acquiring a small deep coal producer.

Appellees have never disputed that ample deep coal
rescrves are available in the Eastern Interior Coal
Province. Humble Oil was able to acquire 3 billion
tons of deep reserves in 1965 and 1966 (DX 61, A.
Ex. 577, A. 849). The record shows that United Elec-
tric has had both the financial resources and general
coal marketing experience necessary to enter deep
mining,” that at least one company (Humble Oil)
made ade novo entry into deep mining after 1964,
and that one strip mining company (Ayrshire Col-
lieries) acquired an existing small deep mining com-
pany in the 1950s and used the acquired firm’s staff as

“ The company’s financial health has for many years been
excellent (p. 9, supra). Tn 1968, it had $10.7 million in work-
ing capital, a net worth of $26,9 million, and no long term
debt (GX 34, A. IZx. 40). .\ past president of United Electric and
of Freeman estimated that the cost of opening a deep mine at
Round Prairie Field, where United Electric has acquired deep
reserves, would be §6.5 million to $7.5 million (A. 94).

The market for United Electrie's strip-mined coal would be
available for deep-mined coal (A. 1493, 1693).

t Humble constructed a deep mine at a cost of Letween 10
million and $20 million (excluding the cost of reserves); the
mine is expected to produce three million tons of coal per year
for 20 to 30 years (A. 849).
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the nucleus of a new deep mining organization (A.
1490-1491).%

It is a well-known fact in the American economy, of
which this Court may fake judicial notice, that firms
in the extractive industries regularly and constantly
seek: and obtain new sources of supply. Oil companies
and natural gas companies are searching for new oil
and gas reserves; the record shows that coal com-
panies, too, vigorously pursuc this policy of explora-
tion and acquisition of additional reserves (A. 1498).
Moveover, research into new methods of extraction often
succeeds in rendering usable reserves which previously
conld not have heen economically mined.® It is hard
to believe that a firm as large, maportant, and finanei-
ally strong as United Electrie, which both in 1959 and
in 1967 was one of the major coal companies in the mid-
west, would idly sit by and allow its entire coal business
to disappear because 1its existing coal reserves werve
becoming exhausted. To the contiary, the realities of
cconomic life indicate that, had United Electric re-
mained an independent company, it, like other com-
panies similarly situated, would have vigorously

“ Although the Ayrshive venture was not successful, an official
of that company testified that the problems were unrelated to
extractive expertise: “I vather doubt that anyoue could have
mude a profitable operation out of it7 (A. 1491).

* As a result of the technological changes in methods of ex-
traction, the depths at which strip nmining may occur and the
proportion of ground cover to coal sean thiclkness (overburden
ratio) which can be economically removed have changed so that
mining of previously unusable coal deposits has become feasi-
ble (A. 57, 400, 532, G45-G4G. 680-600, 1480, 1495, 1532, DX
40, A. Ex. 403, GX 632, A. Ex. 158).
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pursued a policy of obtaining additional reserves to
enable it to continue its substantial business as its
existing reserves were depleted.

h. Similarly, the district court did not find, and the
record does not show, that, at the time of acquisition,
there was no possibility of solving United Electric’s
problems of a lack of adequate coal reserves other
than by eliminating the company. Cf. Citizen Publish-
g Company, supra. Indeed, the record does not indi-
cate that United Electiic sought or agreed to the merger
because of concern that it was about to go out of business
because of a lack of reserves. In light of the experience
of other companies in entering into deep mining of coal
without prior experience and the substantial deep min-
ing reserves available in the area where United Electric
operates (see supra, pp. 71-73), this merger could not
be justified by reference to United Electrie’s “inade-
quate resources’” unless and until that company had ex-
plored all possihilities but found them unavailable.
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CONCLUSION

The judgment of the district court should be re-
versed, and the case remanded for the entry of an
appropriate decree.
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