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Jn the Supreme Gourt of the Tnmted States

OcroBer TeErM, 1972

No. 72402

UNITED STATES OF AMERICA, APPELLANT

V.

GENERAL Dy~xaMIcs CORPORATION, THE UNITED
Evecrric Coar, Companies, AND FREEMAN
Coar, MINING CORPORATION

ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR
THE NORTHERN DISTRICT OF ILLINOIS

BRIEF FOR THE UNITED STATES

OPINION BELOW

The opinion of the district court (J.S. App. 1la-66a)
is reported at 341 F. Supp. 534.

JURISDICTION

 The opinion and judgment of the district court was
filed on April 13, 1972. The notice of appeal to this
Court (J.S. App 67a-68a) was filed on June 7, 1972.
Probable jurisdiction was noted on December 11, 1972.
The jurisdietion of this Court rests on Section 2 of
the Expediting Act (15 U.S.C. 29). United States v.
El Paso Natural Gas Corp., 376 U.S, 651.
(1)
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QUESTIONS PRESENTED

1. Whether, under Section 7 of the Clayton Aect,
coal is a relevant line of commerce for determining
the competitive effects of the combination of two
coal producers, who were the second and fifth largest
coal producers in Illinois and the second and sixth
largest in the Eastern Interior Coal Province sales
area.

2. Whether Tllineois and the Eastern Interior Coal
Province sales area are relevant sections of the ecoun-
try for determining the competitive effects of such a
combination.

3. Whether, in this line of commerce and in these
sections of the country, the effect of the combination
may be substantially to lessen competition.

4. Whether the district court applied an erroneous
legal standard in ruling that the merger would have
no anticompetitive effect because, at the time of trial,
the acquired company was not a viable competitive
force in the market due to its lack of adequate coal

reserves.’
STATUTE INVOLVED

Section 7 of the Clayton Act, 38 Stat. 731, as amended,
64 Stat. 1125, 15 U.8.C. 18, provides in pertinent part:
No corporation engaged in commerce shall
acquire, directly or indirectly, the whole or any

part of the stock or other share capital and no
corporation subject to the jurisdiction of the Fed-

* This question is a revision of the fourth question presented
in the jurisdictional statement. The focus has been shifted from
the evidentiary support for the finding to its legal sufficiency
as a basis for concluding that the merger would have no anti-
competitive effect. The latter issue was raised in both the
jurisdictional statement and the brief in opposition to the mo-
tion to affirm. See note 47, infra, p. 70.
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eral Trade Commission shall acquire the whole
or any part of the assets of another corporation
engaged also in commerce, where in any line of
commerce in any section of the country, the ef-
fect of such acquisition may he substantially to
lessen competition, or to tend to create a

monopoly.
* *® * * *

STATEMENT

The United States instituted this civil antitrust
case, charging that the acquisition of the stock of
United Electric Coal Companies (“United Electric’”),
by Material Service Corporation (“Material Serv-
ice’”) and its successor, General Dynamics Corpora-
tion (“General Dynamies’), violated Section 7 of the
Clayton Act (15 U.S.C. 18). It alleged that actual and
potential competition in the Illinois and Eastern In-
terior Coal Province sales area coal markets may be
substantially lessened by the acquisition. After a trial
on the merits, the district court held there was no
violation.

A, THE COAL INDUSTRY

The coal industry has undergone a substantial trans-
formation since the Second World War. It lost the
railroad market entirely to diesel fuel. It lost most of
the home heating market and a substantial portion of
the industrial market to gas and oil (J.S. App. 11a-
12a). From 1947 to 1954, total coal production in the
United States decreased more than a third.” Since

? Production was 441 million tons in 1947 and 278 million
tons in 195¢ (DX 85, A. Ex. 6i7). The appendix volumes con-
taining exhibits have been separately paginated. “A. Ex.” refer-

ences arc to the exhibit volumes. “A.” references are to the
other appendix volumes.
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1954 the electric utility market has become the main-
stay of the coal industry, accounting by 1968 for 71
percent of the national coal consumption (DX 85, A.
Ex. 657).

This echange in markets has not, however, led to
the disappearance of the coal industry. On the con-
trary, the utilities’ rapidly increasing energy demands
have stimulated a resurgence of coal production since
the low point of 1954. By 1968, United States coal pro-
duction was up nearly to the 1947 level (DX 83,
A. Ex. 657), and the Bureau of Mines estimates that
production will continue to inerease at the rate oi
3.1 percent per year through 1980 (GX 232, A. Ex.
152).

Coal usage by electric utilities varies among differ-
ent areas of the country. Utilities on the east and west
coasts use substantial amounts of oil, but almost no
oil is used in the interior of the country. Natural gas
1s used in most states west of the Mississippi, and is
the principal fuel for utilities in the southwest and
south eentral states; but very little gas is used east of
the Mississippi. Coal is the dominant fossil fuel® for
utilities east of the Mississippi and south and west of
New York, and it supplies more than half of the re-
quirements of utilities in the New York-New England,
west north-central, and mountain areas.*

$Fossil fuels are hydrocarbon energy sources which have
been mineralized through geological ages and are extracted
from the earth. They include various forms of coal, natural
gas, and petroleum.

“In 1966 oil accounted for 18 percent of the BTUs of fossil
fuel consumed by utilities in the Pacific Coast area, 12 per-
cent in the South Atlantic area, 21 percent in the Mid-
Atlantic area, 42 percent in the New England area, and
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Bituminous coal is found in four major producing
areas in the United States. The area involved in this
case—commonly known as the Eastern Interior Coal
Province (A. 680-681)—is composed of the central
and southern two-thirds of Illinois and much of
southwestern Indiana and western Kentucky. The other
areas are: the Appalachian or Eastern Coal Provmce,
encompassing Pennsylvania, West Virginia, eastern
Kentucky, and parts of Ohio, Tennessee, and Ala-
bama; the Western Interior Coal Province, compris-
ng pa,lts of Towa, Kansas, Missouri, and Oklahoma;
and the Western Province, consisting of scattered
deposits in Montana, Wyoming, Colorado, and Utah
(Kurtz Dep. Bx. 10, A. Ex. 1657.) (Anthracite and
lignite coal deposits, which are not involved in this
_ease, are respectively located east of the Appalachians
and in Montana and the Dakotas. Tbid.)

High transportation costs, which may approach 30
to 40 percent of the delivered price of coal (J.S. App.
97a), tend to insulate coal producers in one producing
area from competition from mines in other producing
areas. Although the Kastcin Interior Coal Province
produced approximately one-fourth of the coal sold in
less than 2 percent in each of the interior states except Utah
and Montana, Natural gas accounted for more than 90 per-
cent of the BT Us consumed by -utilities in Kansas, Oklahoma,
Arkansas, Texas, Louisiana, and Mississippi, and more than
80 percent in California and Arizona, but it represented less
than 6 percent of the BTUs consumed by utilities east of
the Mississippi River. Coal accounted for more than 90 per-
cent of the BTUs consumed by autilities in all the states
east of the Mississippi and south or west of New York except

New Jersey, Delaware, South Carolina, Florida, and MISSISSIPPI
(Kurtz Dep. Ex. 10, A. Ex. 1658-1659.)
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the United States in 1967, coal from that area did not
account for any of the reported sales in the northeast
and far west and accounted for less than 10 percent

of coal sales even in the relatively nearby states of
Michigan and Ohio. At the same time, more than 90

percent of the non-metallurgical coal ® sold in Indiana
and Illinois and more than half of that sold in Min-
nesota, Wisconsin, Iowa, Missouri, and Kentucky was
produced in the Eastern Interior Province (Gallagher
Dep. Ex. 3, A. Ex. 1424-7447),

All of the mines of the acquired and acquiring com-
panies are located in Illinois within the Eastern In-
terior Coal Province, where the leading producers
have accounted for an ever-increasing share of the
coal production. The following table shows the in-
crease in the percentage shares of coal production by
the leading producers in a recent 10-year period :

Eastern Interior Coal Prov-
inee (X 386, A. Ex, 100)  Tllinois (X 73, A. Ex, 62)

1957 10687 1957 18687
Top 2 fiTmS. e cccamcimecce e 29.6 48.6 37.8 529
Top4 A, .. em e ceeamaee 4.0 62.0 5L 5 75.2
Toplofimms..__ . ... _...... 05.6 01. 4 84.0 -]

This period was also marked by a sharp decline in
the number of producers. Although 144 companies
were producing coal in the Illinois portion of the pro-
ducing area in 1957, only 39 companies remained in
1967 (GX 73, A. Ex. 92).

5 Metallurgical coal is used in coke production for metallurgical
purposes. Illinois mines produce only 4 million tons of such coal
annually out of a total production of almost 65 million tons (GX
210, A. IIx. 135). Coal used for all other purposes is termed
nonmetallurgical coal.



7

B. THE ACQUIRING COMPANY—GENERAL DYNAMICS,
MATERIAL SERVICE, AND FREEMAN

General Dynamics is a large and diversified com-
pany, it ranked 27th among industrial corporations
in the United States in 1968, with fotal sales of more
than $2.6 bhillion (Fortune Magazine, May 15, 1969,
p. 168). It became the Nation’s fifth lJargest coal miner
as a result of its acquisition in 1959 of Material Serv-
ice, which was then engaged in producing and supply-
ing building materials, coal, and limestone (J.S. App.
2a-3a). Material Service had, since 1942, owned all
of the capital stock of Freeman Coal Mining Corpora-
tion (“Freeman’’) (J.S. App. 3a, 4a).

Freeman’s mining operations have always heen cen-
tered 1n southern Illinois. It operated three mines in
that area at the time this action was filed and had
opened a fourth by the time of trial. It also operated
the Crown Mine in central Illinois. All of the Freeman
mines are deep mines. (J.S. App. 4a, 6a.) .

In 1959 Freeman produced 6.9 million tons of coal—
approximately 15 percent of Illinois production (GX
64, A. Ex. 83) and 8 percent of Eastern Intevior Coal
Province production (GX 77, A. Ex. 96). It was the
second largest producer in each area. In 1967 it pro-
duced 8.4 million tons—approximately 13 percent of
Illinois production (GX 72, A. Ex. 91) and 6 per-
cent of Eastern Interior Coal Province production
(GX 85, A. Ex. 98). Freeman’s production is 92 per-
cent nonmetallurgical coal (A. 1529-1530). At the time
of trial it controlled approximately 484 million tons
of deep coal reserves in Illinois (DX 61, A. Ex. 577).
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C. THE ACQUISITION AND THE ACQUIRED COMPANY (UNITED
ELECTRIC)

Material Service began acquiring United Electric
stock in 1954 and had increased its holdings to 34
percent by 1959 when Freeman's president, Frank
Nugent, was elected Chairman of United Eleetric’s
Executive Committee (J.S. App. 7a-8a). General Dy-
namies acquired Material Service a few months later
and continued to acquire United Electrie stock. Gen-
eral Dynamics had increased its holdings to 66 per-
cent of United Electric’s stock by September 1966,
when it made a successful tender offer for the re-
maining shares. United Electric hecame a wholly-
owned subsidiary of Genecral Dynamics at the begin-
ning of 1967. (J.S. App. 82-9a.)

United Eleetric has operated mines in various parts
of Tllinois and western Kentucky since it was formed
in 1919, At the beginning of 1959 it operated one mine
in Kentucky and four in Illinois, and at the time of
trial it was operating only four in Illinois. All of these
mines were open pit or strip mines; United Tlectrie
has not operated a deep mine of any kind since 1954.
(J.S. App. 6a-Ta.)

From at least 1955 through the time of trial United
Electric has been a healthy company with a good finan-
cial record and a secure future. It has been one of the
leading coal producers in the Eastern Interior Coal
Province, and its production inereased from 3.6 mil-
lion tons in 1957 to 5.7 million tons in 1967 (GX
62-72, A. Ex. 81-91). This average annual growth rate
of 5.1 percent is higher than the average for produc-
ers in the State of Illinois (3.4 percent) and in the
Province as a whole (3.6 percent) (DX 87, A. Ex. 783,
GX 86, A. Ex. 100). During a comparable period,
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United Electric’s share of the total State and Prov-
inece production remained relatively stable. In 1959 it
accounted for 8.1 percent of Illinois production and
4.8 percent of Province production (GX 64, A. Ex.
83, GX 77, A. Ex. 77); in 1967 the figures were 8.9
percent and 4.4 percent (GX 72, A. Ex. 91, GX 85,
A. Ex. 98).°

United Electric has consistently had one of the high-
est profit margins in the coal industry. It led the
industry in operating income as a percentage of rev-
enues in 9 out of 11 years from 1955 through 1965, as
shown in a Standard & Pom s survey of ]3 ma]or coal
companies (GX 35,
1967, the company had totﬂ pr oﬁts of $24.1 million
on sales of #181.2 million (GX 25, A. Ex. 12). Free-
man had profits of $15.8 million on sales of $289.9
million during the same period (Nugent Dep. Exs.
1-9, A. Ex. 1741-1763).

In 1959, United Electric had a net worth of $19.6
million, working capital of $2.8 million, and long-term

debt of $12 million (GX P A. Bx. 11). By 1968,

despite the payment of $11 million in dividends to
General Dynamies (Nugent Dapﬂ.‘fﬂx. 22, A. Ex. 1774—
1775, GX 27, A, Ex. 29-31), United Electric had
eliminated all its long-term debt, had increased its
net worth to $26.9 million, and had accumulated $10.7
million in working capital (GX 34, A. Ex. 41).
In"1970, United Electric owned or leased an esti-
mated 52 million tons of strip reserves in its existing
mines (J.S. App. 9a). Assuming that no other reserves
“In 1959, United Electric was the fifth largest pmduoe.r in
the State and the sixth largest in the Province; in 1967, it was

sixth in the State and ninth in the Province ((‘r\ 64, A. Ex.
83, GX 72, A. Ex. 91, GX 77, A. Ex. 96, GX 85, A. L'x 98).
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around these four mines are acquired, the mines would
continue as of 1969 to produce at that year’s levels for
2, 7, 9, and 16 years, respectively (DX 60C, A. Ex.
544-572, DX 60D, A. Ex. 573)." The company also
owns 12.6 million tons of strip reserves in a field that
contains an estimated 25 to 50 million tons of coal
(DX 604, A, Ex. 517, A. 1142, Morris Dep. Ex. 31, A.
Ex. 1686-1687). These reserves will in time be economi-
cally mineable (Kolbe Dep. Ex. 59, A. Ex, 1552, GX 201,
A. Ex. 133, A. 54-55, 182, 204, but scc A. 1528).

Apart from strip reserves, United Electric owns
about 44 million tons of deep reserves (DX 60A, A.
Ex. 517) and controls by location * another 40 to 50
million tons (A. 1055-1056, 1103-1105, DX 604, A.
Ex. 517).

?The district court found that all but four million tons of the
estimated reserves have been committed under long-term con-
tracts (J.S. App. 9a, 652). The defendants’ own exhibit, how-
ever, shows that nearly 11 million tons classified by the court
a8 “committed” are committed only to “Current Negotiations”
(DX 63, A. Ex. 579). Morcover, most of the actual commitments
were made after the acquisition and after this action was filed.
United Electric entered into a 20-year contract for approximately
21 million tons in 1968 (A. 1204, DX 35, A. Ex. 262, DX 63, A.
Ex. 579).

® Reserves contiguous to those owned, leased, or optioned are
“controlled by location™ if, in order to be mined at all, they
must be mined by the holder of the rest of the reserves in the
area (A. 87).

® While the district court stated that United Electric now
lacks the ability to mine these deep reserves (J.S. App. 65a),
the company has the financial resources necessary to embark
on a deep mining operation, and the court made no finding that
the company could not have obtained the necessary expertise
had it not been combined with Freeman (see pp. 72-73, infra).
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r D. COMPETITION BETWEEN THE .J&CQUIBING AND THE
' ACQUIRED COMPANIES '

Both Freeman and United Electric sell coal in Wis-
consin, Illinois, Kentucky, Iowa, and Missouri (GX
54-60, A. Ex. 73-79). As shown in the following table,
the companies sell about half of their eoal to the same
customers and most of that is shipped to the same
customer facilities (GX 83-91, A. Ex. 107-117):

- Pereent

Percent of of total

‘Tons sold totul sales salos to
Year {thousands) tocommon identical
. customers - customer

facilitles
ndead. o copsainsiissy /] 1065 8,487 70.2 8.7
Electrie 1966 b, 964 B2 1 §2.9
1867 5,014 01.6 48,2
1085 7,08 51,4 a4
FreemmBN. e c cvcccencncaas 18466 8,662 44.0 3ro
1967 9,078 42.3 3.8

That Freeman and United Electrie are actual and
potential competitors was acknowledged hy officials of
the companies and by customers of cach (A. 84, 131,
1437, GX 93, A. Ex. 118-119, (vX 94, A. Ex. 121-123,
GX 104, A. Ex.24-125). Freeman and United Electric @
salesmen solicit many of the same customers (A. 48,
121).

E. THE PROCEEDINGS BELOW

The United States filed its complaint on Septem-
her 22, 1967.- The trial was held from March 30 to
April 22, 1970, and the district court issued its opinion
on April 13, 1972, |

The government’s theory was that the United Elec-
tric acquisition involved a merger of competing firms.
It contended that coal is an appropriate line of com-

495-300—73——=2
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merce, and that Illinois and the Eastern Interior Coal
Province sales area™ are appropriate sections of the
country in which to assess the competitive effects of
the combination. The government’s proof was directed
to showing that the Freeman-United Electric combi-
nation had an inordinate share of those concentrated
markets and was likely to produce substantial anti-
competitive effects within them.

The distriet court rejected the government’s pro-
posed product and geographic markets. It held, after
a lengthy discussion of interfuel competition in the
electric utility market, that “the energy market is the
appropriate line of commerce for testing the com-
petitive effect of the United Eleetric-Freeman combi-
nation” (J.S. App. 53a). It also adopted the geo-
graphic markets proposed by the defendants. These
consisted of the Commonwealth Edison Company, the
Metropolitan Chieago Interstate Air Quality Control
Region, and utility and non-utility sales areas for coal
mines located in each of four different freight rate
districts (J.S. App. 56a-59a)."

1 The Eastern Interior Coal Province sales area—in which
Province coal producers sell most of their coal—consists of
Illinois, Indiana, the western half of Kentucky, the western
one-third to one-half of Tennessee, the extreme eastern portion

of Missouri on or near the Mississippi River, the eastern half of
Town, southeastern Minnesota, and southern Wisconsin (see pp.
38-39, infra).

1 The Interstate Commerce Commission has designated vari-
ous coal producing areas within Illinois, Indiana, and western
Kentucky as freight rate districts (J.S. App. 4a). The normal
freight rates are uniform for all mines located in a particular
freight rate district.
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The district court also concluded that the govern-
ment had failed “to show that a substantial lessening
of competition resulted from the United Klectric-
Freeman combination’ (J.S. App. 60a). The court’s
conclusion that there was no substantial anticompeti-
tive effect rested on subsidiary findings (a) that
United Electric’s strip coal reserves are committed
and the government did not show that additional
economically mineable strip reserves are presently
available (J.S. App. 63a), (h) that United Electrie
did not have the skill to mine its deep reserves (J.S.
App. 65a), and (¢) that United Electric and Freeman
do not compete but are “predominantly complemen-
tary in nature’ (J.S. App. 61a) because of their dif-
ferent mining techniques, because Ifreeman produces
some dust and metallurgical coal while United Elec-
tric does not, hecause Freeman produces some coal
that has a lower sulphur eontent than United Electric
coal, and because I'reeman and United Electric mines
are located 1 different freight rate districts (J.S.
App. 61a-62a). The court therefore concluded that
the United Electric-Freeman affiliation ‘“‘is not ad-
verse to competition, nor would divestiture henefit
competition’ (J.S. App. 66a).

SUMMARY OF ARGUMENT
1

A. The district court held that “energy’’ is the ex-
clusive line of commerce for determining the competi-
tive effects of this combination of two coal companies.
Section 7 of the Clayton Act, however proscribes a
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merger if it may substantially lessen competition in
any line of commerce. Even if energy is an appropri-
ate product market, coal satisfies the “practical in-
dicia’ of an “economically significant submarket,”’ as
defined by this Court in Brown Shoe Co. v. United
States, 370 U.S. 294, 325.

Coal is recognized by the industry, by governmental
authorities, and by the public as a separate economic
entity. It is physically different from other forms of
energy, its heat producing qualities are unique, and it
is used for a narrower range of commercial purposes
than other fuels. Its mining and production techniques
are unlike those for oil, natural gas, and nuclear fuel.
In the areas served by Freeman and United Electrie,
coal is sold at a delivered price per BTU significantly
lower than that for competing fuels.

Because of its low price, coal is overwhelmingly pre-
ferred as a fuel by those consumers—particularly
steam-electric utilities—for whom fuel expenses are
the principal cost of doing business. In the areas in-
volved in this case coal has had minimal competition
from other fuels for the business of this narrow class
of consumers, producing, for example, 90 percent of
the BTUs consumed by steam-electric utilities in
Illinois. It is likely to maintain its substantial competi-
tive advantage in these areas, where major coal deposits
are located.

Just as coal’s advantages make it attractive to util-
ities and other industrial fuel consumers, its commer-
cial and aesthetic disadvantages make it unattractive
to other consumers. Highway, air, and rail transporta-
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.tion are dependent on liquid fuels; consumer pref-
erence for gas and oil, despite higher prices in many
areas, make coal an ineffective competitor in the space-
heating market.. Fluctuations- in the price of other
fuels are not likely to affect the delivered price of coal.

B. The district court’s holding that “the relevant
line of commerce must encompass interfuel competi-
tion”” (J.S. App. 55a, emphasis added), rests upon a
misunderstanding of United States v. Continental Can
Co., 378 U.S. 441. That case involved a merger of a
metal container producer and a glass container pro-
ducer, and the Court held that, because of the sub-
stantial i1nterindustry competition between the two
products, the combined metal and glass container in-
dustries constituted an appropriate line of commerce.

Continental Cun dealt only with how broadly, not
how narrowly, the produet market may be drawn. The
decision does not 1mply that, in evaluating a merger
between two coal companies, the only revelant market
must include other competing fuels. Indeed, the Court
in Continental Can recognized that, in addition to the
combined glass and metal market, each of those indus-
tries separately would he an appropriate product.
Here, too, regardless of whether energy may he a
relevant line of commerce, coal is an appropriate
submarket.

II

A. The government showed that the United Elec-
tric-Freeman combination may substantially lessen
competition in two sections of the country—the East-
ern Interior Coal Province sales area and the State of
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Illinois. Each corresponds to the competitive realities
of the coal industry, and each is an appropriate geo-
graphic market.

There are four major coal producing regions or
provinces in the country, and producers in one tend
to be insulated from competition by producers in
another. Because of transportation costs, which may
be 30 to 40 percent of the delivered price of coal,
the competitive sales area for producers within a
region generally conforms to the geographic range
beyond which the delivered price is higher than that
for coal originating in another province. The Eastern
Interior Provinee, where all the Freeman and United
Electric mines are located, is a geographically dis-
tinct coal producing region, and producers there enjoy
a competitive advantage over producers in other
provinces with respeet to sales in an identifiable area
comprising Ilinois and Indiana and parts of Ken-
tucky, Tennessce, Towa, Minnesota, Wisconsin, and
Missouri. Nearly all the coal used by steam-electric
utilities in this sales area is produced in the region,
and more than 80 percent of the coal produced in
the region is consumed in the sales area. Freeman and
United Eleetric sell almost all their coal to customers
in the sales area, and each has shipped coal to almost
every State within the area.

Within this broader market, Illinois is an appro-
priate submarket. The State has heen a separate
mining distriet under the Bituminous Coal Aect of
1937, its production figures are separately rcported
by the Bureau of Mines, and all the Freeman and
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United Electric mines are located within its bound-
aries. Illinois consumers buy most of their coal from
THinois producers (90 percent in the case of utilities),
and Illinois mines sell most of their coal (about 60
percent) to Illinois customers. Freeman and United
Electrie sell more coal in Illinois than in any other
State.

B. Appellees’ ten geographie markets, which the
district court adopted, do not reflect the competitive
realities of the coal business. Instead of focusing on
the area of competitive overlap between Freeman and
United Eleetrie in which the impact of the acquisition
would be most direct and immediate, the district court
erroneously adopted geographic marvkets that ignorve
the areas of competitive overlap.

In any event, Seetion 7 proscribes mergers with
anticompetitive effects in any section of the country.
Even if the distriet court’s geographic markets were
appropriate, they do not negate the existence of one
or more broader markets—here, the Province sales
area and Illinois—within which the combination may
substantially lessen ecompetition. '

ITI

A. Under Section 7 a horizontal merger is prima
facie unlawful if it produces a firm controlling an
undue percentage share of the market and significantly
increases concentration in the market. While no spe-
cific percentage share is neecessarily ‘““‘undue,” this
Court has applied the principle of prima facie illegal-
ity In mergers involving combined shares as small as
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4.5 percent, 7.5 percent, and 11 percent, where con-
centration in the relevant markets had been rapidly
increasing.

B. In both the Eastern Interior Coal Province and
the State of Illinois, coneentration levels prior to the
1959 acquisition were greater than the pre-merger
levels in markets this Court has considered sufficiently
concentrated to bar mergers producing relatively small
combined shares. Between 1957 and 1967 the con-
centration levels in those areas rapidly inereased while
the number of producers in Illinois decreased from
144 to 39. The acquisition of United Electric, whether
viewed as of 1959, when Material Service took con-
trol, or as of 1967, when General Dynamics became
the sole sharcholder, brought together two of the lead-
ing producers in each of these concentrated markets.
The combined shares of eoal production in the Prov-
ince (12.4 percent in 1959) and Illinois (23.2 percent
in 1959) exceed or approach the shares this Court
has held prima facie unlawful for concentrated mar-
kets. Moreover, the acquiring company significantly
increased its share of the markets, and the acquisition
resulted in substantial increases in market concentra-
tion.

C. Apart from this structural data showing that the
acquisition resulted in an undue combined percentage
share of the relevant markets, the combination elim-
inated substantial direct competition between Freeman
and United Electric. The companies sell about half

their coal to common customers, and most of those
sales are to 1dentical customer facilities. Salesmen of

the companies solicit the same customers.
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. D.-The district court held, however, that the merger
would have no anticompetitive effect because United
Electric’s coal reserves were so madequate that the
company could not econtinue as a viable competitor in
the market.- This claim of inadequate resources rests
on the same economic premise as the “failing eom-
pany” defense—that elimination of a firm does not
substantially lessen competition if the firm would not
otherwise have been a viable enterprise. Although an
“inadequate resources’’ defense requires a different
factual showing, it must be tested by the same general
legal standards applied in failing company cases.

A failing company defense requires a showing that,
prior to the acquisition, every reasonable method of
economic rehabilitation was explored but found un-
available and that the acquiring company was the only
available purchaser. Similarly, in the case of an ex-
tractive industry, a defense based on the claim that
the acquired company’s resources were virtually ex-
hausted requires a showing that there was no alterna-
tive method of prolonging the company’s life, includ-
ing sale to other purchasers.

This Court has recognized that the validity of a
failing company defense must be determined as of
the time of the acquisition, not the time of trial. The
distriet court’s findings with respect to United Elec-
trie’s lack of coal reserves do not sustain an “inade-
quate resources’ defense because they do not relate
to United Electric’s viability in 1959, when Material
Service took control of the company, or in 1967, when
General Dynamics hecame the sole shareholder. There
1s no finding, and the record does not show, that United
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Electrie’s reserves in 1959 or 1967 were so depleted that
the company was about to go out of business ; that United
Eleetric could not have acquired additional strip re-
serves after 1959 or 1967 ; or that United Electric could
not have acquired deep-mining expertise if it had not be-
come affiliated with Freeman (a deep mining com-
pany). It is unlikely that a firm as large and success-
ful as United Electric would have allowed its coal
business to disappear. Moreover, there is no finding
that United Electric explored other less anticompeti-
tive means of solving its reserve problems. In particular,
the record does not establish that Material Service was
the only available purchaser with access to additional

coal reserves.
ARGUMENT

T

COAL 1S AN APPROPRIATE LINE OF COMMERCE FOR
DETERMINING THE COMPETITIVE EFFECTS OF THE
ACQUISITION

The district court held that ““the energy market is
the appropriate line of commerce for testing the com-
petitive effect of the United Electriec-Freeman com-
bination’ (J.S. App. 53a). A merger violates Section
7 of the Clayton Act, however, if it has the proseribed
anticompetitive effect “in any line of commerce.”’ The
proper inquiry in determining the market in this case,
therefore, is not whether the energy market is ‘‘the’’
appropriate line of commerce, but whether coal is
“an” appropriate line.

There may well he an energy market that would be
an appropriate line of commerce for testing the com-
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petitive effect of a merger hetween companies operat-
ing in different segments of that market. Cf. United
States v. Continental Can Co., 378 U.S. 441, But the
possibility of that broader market is not inconsistent
with and does not negate the existence of a narrower
coal market as an appropriate line of comunerce for
determining ‘the validity of a merger bhetween com-
panies cngaged solely in that business. For “within
this broad market, well-defined submarkets may exist
which, in themselves, constitute produet markets for
antitrust purposes” (Brown Shoe Co. v. United
States, 370 U.S. 294, 325). Coal is such a submarket.

A, COAL SATISFIES BROWN SHOE'S “PRACTICAL INDICIAY OF AN
“ECONOMICALLY SIONTFIOANT SUBMAREKET”
The Court in Brown Shoe stated (ibid.) :

The boundaries of such a submarket may he de-
termined by examining such practical indicia
as industry or public recognition of the sub-
market as a separate economic entity, the prod-
uct’s peeuliar characteristics and uses, unique
production facilities, distinct customers, dis-
tinet prices, sensitivity to price changes, and
specialized vendors, * * *
A realistic appraisal of these “practical 111d101a” of a
discrete product shows that coal is an “economically
significant submarket’” (ibid.) for purposes of Sec-
tion 7.

1. Coal is vecognized as a separate economic entity.

Coal is classified as a separate industry by the
Office of Management and Budget (GX 29, A, Ex. 34).
The industry has its own trade associations, labor
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unions, and trade publications (A. 140). Federal and
state agencies and various trade associations publish
separate statistics on coal reserves, coal production,
and coal shipment (see, e.g., Gallagher Dep. Ex. 3, A,
Ex. 1416-1455, Simon Dep. Ex. 1, A. Ex. 1810-1820,
Terleke Dep. Ex. 11, A, Ex. 1841-1845).

2. Coal has peculiar characteristics and uses.

A lump of coal is quite different from any com-
parable unit of oil, uranium, or natural gas. The
equipment necessary for burning coal differs from
that for other fuels (See DX 150, A. Ex. 1110). Coal’s
thermal efficiency differs from that of other fuels
(zbid.).” While the various fuels have generally simi-
lar end uses—the generation of energy or production
of heat—bhecause of eoal’s special advantages and dis-
advantages it is used principally by electric utilities
and other industries in which fuel is a major cost
factor; unlike gas and oil, coal is now rarely used
for space heating or by the transportation industry
(see pp. 25-27, infra).

3. Coal has unique production methods and facilities.

Coal is mined by the strip or open pit method,
or by the deep or underground method. In strip
mining the dirt, rock, and shale (overburden) over-
lying the coal seam is removed with large earth-
moving machines and the coal is scooped up and
hauled away with smaller pieces of equipment. The

2 In power generation, coal requires hetween three and five
percent fewer BTUs per kilowatt-hour than does gas; oil is
less efficient than coal but more efficient than gas (DX 150,
A. Ex. 1110).
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coal is then sent to preparation plants which size
the coal and improve its quality through a washing
process (Kolbe Dep. Ex. 2, A. Ex. 1526-1529). There
are three types of deep mining—the drift operation
(punching or going into the coal seam from a hill-
side), the slope operation (removing coal by a con-
veyor belt going underground at 17 degrees or less
to fairly shallow depths), and the shaft operation
(using a deep vertical shaft through which coal is
removed hy hoists and skips) (A. 75-76, 1358-1359).

By contrast, natural gas and crude oil are chan-
neled or pumped out of the ground through pipes.
Crude oil is broken down into different distillates at
highly complex computerized refineries (DX 81, A.
Ex. 621, A. 463)." Natural gas either travels from
the wellhead to the fuel burner through a series of
pipelines or is liquified at a liquefaction plant and
shipped or stored in tanks (A. 482-483). The produc-
tion and processing of nueclear fuel is, of course, con-
siderabhly more complex.™

3 Residual oil—the only fuel oil used for clectric generation
in this country—is an oil-refinery by-product that remains after
the more valuable refined liquids have been extracted and solids
have been removed (DX 150, A, 1x. 1114).

* The nuclear fuel cycle involves the following steps: the
ore 1s subjected to a milling process which inereases the con-
centration of uranium oxide; the concentrate is converted to
uranium hexafluoride, which is then enriched in gaseous diffu-
sion plants; the enriched matter is converted to uranium dioxide
pellets, which are inserted into specially manufactured zirco-
niam tubing; the tubing is then fabricated into fuel elements
which are assembled in the reactor as the core; spent fuel is
reprocessed to recover the remaining usable uranium, plutonium,
and other valuable isotopes (DX 116, A. Ex. 1043-1057).
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4 Coal has distinct prices.

In the areas served by Freeman and United Electrie,
coal’s delivered price per BTU is sigmficantly lower
than that for any other combustible fuel except intex-
ruptible natural gas, which 1s available only on a sea-
sonal basts (G:X 35, A. Ex. 35, GX 36, A. Ex. 47, GX
37, A. Ex. 53).* The president of Central Illinois Light
Co., for example, testified that his company purchases
coal for 27 cents per million BTUs and buys some re-
fined oil for ignition fuel at 70 cents per million
BTUs; the company’s lowest firm rate for natural gas
is 45 cents per million BTUs (A. 1207, 1210). The wit-
ness also testified that coal prices have heen signifi-
cantly lower than gas or oil priecs for the last ten years
and that he did not expect gas to approach the price
of coal in the near future (A. 1209-1210). A cement
company official stated that his company did not need
to make any formalized surveys in order to determine
whieh fuel to use. A cursory investigation revealed
that the cost of coal was substantially less than the
cost of gas or oil (GX 43, A. Ex. 63)."

% (3as is supplied at cither a firm or an interruptible rate.
Firm rate gas 1s substantially higher in price and approaches
the price of purchased electricity (A. 740, 1116, GX 41, A. Ex.
60). Firm rate customers are supplied according to their needs,
and they alwoys have priority. Interruptible ¢as is sold at a
lower rate and only when it is not required by firm rate cus-
tomers (A. 1180-1181). In the midwest, interruptible gas is
placed on the market only during the warmer months, and its
availability varies among different locations (Morris Dep. Ex.
70, A, Ex. 1713, Keolbe Dep. Ex. 4, A. Ex. 1531, A. 475, 479,
487).

¢ Other witnesses attested to the price differential. A past
president of United Electric stated that coal prices have been

“much lower” than gas prices, and that United Electric used to
sell 2 ton of coal for about $5 while an equivalent amount of
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6. Coal has distinct customers and its prices are relatively
insensitive to changes in the price of other fuels.
Coal’s commercial advantages and disadvantages in
the areas served by Freeman and United Electric
make it attractive only to a distinctively limited set
of potential customers. Coal is unable to compete for
the business of some fuel consumers, but at the same
time it has an overwhelming competitive advantage
with respect to others. The preferences and require-
ments of eonsumers in the relevant geographic areas
tend to minimize interfuel price competition, except at
the geographic fringes, because price-oriented con-
sumers prefer coal, while those for whom delivered
price 1s secondary generally choose other fuels.
a. As the court below recognized, for many cus-
tomers factors other than delivered price may control
the choice of a fuel (J.S. App. 29a) :
The costs of storing, handling, and in some in-
stances, disposing of the fuel by-produets or
residue, for example, are economic factors
which can make a low-cost fuel the most expen-
sive fuel. These costs become a particularly im-
portant consideration in selecting a proper fuel
in locations where land costs are high and in
heavily congested areas. In some areas, operat-
ing conslderations, such as air pollution control
regulations, may require a premium priced fuel
and foreclose consideration of others,

Thus, the technology of highway and air transporta-

tion requires the use of liquid fuels, and because of

oil was sclling for about $8 (A. 140-141). See, also, A. 279-280,
263, 614575, GX 41, A. Ex. 60, GX 39, A. Ex. 5.
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dieselization oil is now the fuel used in rail transporta-
tion (DX 102, A. Ex. 944). Simple consumer prefer-
ence, rather than price, is the controlling factor in the
space-heating market, where gas and oil are preferred
despite their higher prices (DX 102, A. Ex. 981).

The capital investment in equipment necessary for
the burning of coal is 10 to 15 percent greater than
for the other fossil fuels (DX 150, A, Ex, 1110) ; and
those industrial consumers for whom capital charges
are more significant than fuel prices in relation to
total fuel costs are more likely to choose another fuel
(DX 102, A. Ex. 990).

For these groups of consumers, whose fuel choice is
dictated primarily by considerations other than de-
livered price, coal is not an effective competitor unless
other fuels are unavailable (see DX 150, A. Ex. 1110).

b. The market for coal is therefore effectively con-
fined to electric utilities and other large fuel users,
such as eement manufacturers, for whom the delivered
price of fuel is the most significant portion of their
total cost of doing business (e.g., A. 811-812, GX 43,
A. Ex. 63). Except for users of metallurgical coal,
most coal consumers burn coal rather than another
fuel becanse of its low price (A. 140, Morris Dep. Ex,
70, A. Ex. 1713).

For this limited class of consumers (or for that
portion of a consumer’s fuel requirements that are
purchased on the basis of delivered price), coal has had
minimal competition from other fuels in Illinois and
the Eastern Interior Coal Province sales area. Thus,
i each of the years 1960 to 1967, coal produced 90 to
94 percent of the BTUs consumed by steam-electrie
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utility plants in the Province sales area (GX 31, A.
Fix. 33). Similarly, in 1967 coal provided 74 percent of
the BTUs consumed hy cement plants in the Provinee
sales area and 94 percent of that consumed by such
plants in THinois (GX 32, A. Ex. 38-39). Most of the
halance of the fuel consumed by these customers is
mterruptible natural gas (A. 740, GX 32, A. Iix. 39),
which 1s available at a greatly reduced price on a sea-
sonal basis only (see note 15, sapra).™ A former
United Electric president stated in 1962 (Morris Dep.
Ex. 70, A. Ex, 1713) :

We do not have any serious competition in
the Midwest from oil for usc in industrial and
utility plants. We do have severe competition
from natural gas when it is dumped at low
prices during the summer months when theve
is no heating load. We fecel, however, that with
our mining methods and transportation costs,
we can continue to hold our position with this
competition. It is expected that with the dimin-
1shing reserves of gas and the possible higher
prices, our competitive relationship with this
fuel will imoprove.

¢. Coal’'s dominance among utility and industrial
consumers in the relevant portions of the midwest is
not likely to disappear soon. The supply of natural
gas 18 limited and some is being imported in liquitied
form for use during peak pcriods (A. 475476). Gas
companies serving the midwest are increasingly stor-

7 Some oil is used by coal consumers for tasks that coal is not
suited for, such as starting up boilers or kilns, and operating

diesel units (A. 608, 637, G644, GX 36, A. Ex. 47, Redard Dep.
Ex. 1. A, Ex. 1809).

443-8300—75—23
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ing gas in underground formations or liquified in tanks
during low demand periods instead of selling it at the
“dump” priees in those months (A. 217-218, 278, 443,
475476, 481482, 575, 741, 1209, GX 200, A, Ex. 132).
Many coal consumeis would not have the faecilities to
burn gas even if it were available and low-priced (A.
564, 665, DX 59, A. Ex, 509).

Nuclear energy is presently available commereially
only for the generation of power, and is not a realistic
alternative for non-utility coal consumers (A. 1250).
In addition, hecause a nuclear power plant is different
in design and construetion from a conventional steam-
clectric power plant (A. 763, 1252), nuelear fuel is not
an available option for use in existing fossil-fuel utility
plants (A. 1250). At the time of trial Commonwealth
Tdison was the only company in the Provinee sales
area that had an operational nuelear plant of commer-
cial size (DX 107, A. Ex. 1004-1005), and nuclear
energy acconnted for less than one percent of electrical
generation in Illinois in 1967 (Kurtz Dep. Ex. §, A.
Tix. 1651-16353).

Although, as the court below found (J.S. App. 34a-
35a), newly constructed nuclcar plants will account
for an increasing shave of electric power generation
in the midwest, coal burning units will continue to
provide a substantial portion. Only Jarger utilitics
can cconomically construet nuclear plants. Witnesses
estimated that the minimum economie size of a nuclear
power plant is 300 to 800 megawatts (A. 1200, 1239,
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1273), and several utility officials stated that their
companies’ new units are too small for nuclear energy
to be a feasible alternative (A. 1200).” Even a large
utility does not build a 500 megawatt unit each time
it expands; when it installs smaller units, it will have
to choose amnong the fossil fnels (A. 1310). There is a
contimued demand for generating unifs of less than
500 megawatts in the midwest (Kurtz Dep. Ex. 8, A.
Fx. 1654-1653). '
Furthermore, large utilities that need additional
zenerating capacity as quickly as possible are likely
to choose a conventional plant. It takes as long as
cight years to license and construet a nuclear facility
and only three to four years to build a conventional
unit (GX 232, A. Ex. 153, A. 1118). This nced for ex-
pedition resulted in- the construction of a new coal-
fired unit by Commonwealth Edison (A. 1413).
There are other practical obstacles to the instal-
lation of nuclear facilities. Construction costs for nu-
clear plants have increased more rapidly than for
coal-fired units (A. 762-763, GX 233, A. Ex. 168, GX
253, A. Ex. 195). Because the industry is still in its
infaney, unforeseen difficultics in design, construction,
and operation ave not uncommon (see A. 676-677).
One company revised its estimate of $83 million for a
nuclear plant to $112 million because of delays and
construction problems (A. 667-668). There are, in
18 All but one of the 55 nuclear units for which contracts
were awarded nationwide from 1967 to 1969 had ecapacities of at

least 500 megawatts, and the average size of those units was
nearly 900 megawatts (DX 107, AL Bx. 1005),
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addition, problems of thermal pollution, which may
be especially difficult to solve in colder climates (see
A. 1436).®

It is therefore not surprising that announcements
of new nuclear units have been declining. The follow-
ing table shows that, with respect to announced steam-
electric plant additions from 1965 through 1969, con-
ventional units account for a growing, not shrinking,
proportion of the capacity in the last four years (DX
107, A. Ex. 1007) :

Yepr Faseil Nucleor
pnnounced Totul
Megawalts  Pereenit Megawalls P'ercent
1965 . ... ___. 15,928 3 &, 009 or 21,37
00, . cacniaias 20, 005 A7 2,477 53 42,573
117 S 32,320 L1 28, 460 45 58, 780
I s 24, 600 62 14, 803 i8 39,403
1968 .- oo sm 35,040 80 6, 229 14 43,262
Total____._. 129,084 a3 75,978 37 205, 462

d. Because of the substantial price advantage coal
has over the other fossil fuels in the areas served
by Freeman and United Electrie, fluctuations in the
delivered price of gas and oil are not likely to affect
the delivered price of coal. Most coal consumenrs choose

¥ Two of the defendants’ expert economists stated in an-
other context (GX 232, A. Ex. 162) :

“The problem of thermal pollution is especially severe for
nuclear plants, which are, as yet, considerably less efficient than
fossil-fueled plants. A nuclear plant converts about 25 percent
less of the heat output into e¢lectric energy and, for an egual
number of kilowatt hours, discharges about 50 percent more
heat into the cooling water than does a fossil-fueled plant. This
has already created some difficultics in obtaining construction
permits for nuclear plants, and in one instance has necessitated
the use of cooling towers,”
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coal because it is much cheaper and are unlikely to
make a sudden switch on the basis of small or tem-
porary reductions in the price of gas or oil—even 1f
that were feasible and even if those fuels were suffi-
ciently available. Thus, in Kennecott Copper Corp. V.
Federal Trade Commission, 467 B, 2d 67, 79 (C.A. 10),
petition for certiorari pending, No. 72-637, the court
stated that, despite the competition of other fuels,
coal prices “are now, and promise to be in the future,
subject to the peculiarities of the coal business,” and
“other fuels appear to have a limited effect.”

e. In sum, although coal is undoubtedly subject to
some interfuel competition in some areas of the coun-
try and competes to a limited degree outside its dis-
tinctive market, it has a limited class of customers
whieh 1s significantly narrvower than that for all forms
of “energy.” Its special advantages are not competi-
tively significant for some fuel customers; for other
consumers its advantages give it o clear competitive
edge. While other fuels may be attracting the business
of some coal customers, thereby diminishing the nar-
row class, the confines of that class are clear. Thus,
as the court held in Kenticcott Copper Corp., supra,
““[t]he eoal industry is a distinct submarket which
has characteristics which arc not shared by the other
fuel industries” (467 F. 2d at 79).* '

* The appellees argue (Motion to Aflirm, p. 17) that the court
below “did not choose energy as the framework for its analysis
in order to ignore the merger’s competitive implications within
the coal industry,” but rather “becanse it assisted in explaining
‘what has happened in the coel industry and to its markets.”
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The situation here is thus like that in United States
v. Aluminum Co. of America, 377 U.S. 271, where this
Court held that aluminum conduetor is a relevant line
of commerce for determining the effects of an acquisi-
tion combining a manufacturer of aluminum conductor
and a manufacturer of copper and aluminum con-
duetor. The competition between aluminum and copper
conductor, upon which the distriet court had relied in
refusing to treat aluminum conductor as a separate
line of commeree, was, in the Court’s view, “enough to
justify grouping aluminum and copper conductors to-
gether in a single produet market’ (377 U.S. at 275).
The Court concluded, however, “contrary to the Dis-
trict Court, that that degree of competitiveness does
not preclude their division for purposes of §7 into
separate submarkets’ (2bid.). Aluminum conductor,
like coal, “has little consumer acceptance’”’ for many
uses hut “enjoys decisive advantages’ in a narrow
application, where its substantially lower price 1s “the
single, most important, practical factor in the busi-
ness’’ (id. at 275-276). As with coal and other fuels,
“aluminum and copper conductor prices do not respond
to one another’’ (id. at 276).

The court’s opinion, however, reflects no analysis of the struc-
ture of the coal submarket or of the impact upon it of the
Freeman-United Electric combination. Indeed, the appellees
have agreed that what they call the “subsidiary technicalities
of market definition were not determinative of the decision
below” (Motion to Aflirm, p. 1i). This Court, however, has
repeatedly emphasized the importance of a proper market defi-
nition in determining the probable effects of a combination.
E.g.. Brown Shoe Co. v. United States, 370 U.S. 294, 322, n.

38, 343; United States v. Continental Can Co., 378 U.S. 41,
458, 459-460, n. 10.
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.. THE DISFRICT COURT'S CONCLUSTON THAT ENERGY IS TILE EXC1LU-
SIYE RELEVANT -LINE OF U('\J\Tl\f_};ft(JE RESTLED  UT'ON A BSUNDER-
STANDING OF UNITED STATES V. (.'-(lh"l']}i}-".l\"]‘f\}- CAN CO., 3785 LS.
441.

The district eoult after an extensive discussion
of mterfuel competltlon (J.S.. App 27a~b3a), con-
cluded that United States v. Continental Can Co.,
378 U.S. 441, “compel[s] this Court to conclude that
sinece coal competes with gas, oil, uranium and other
_fﬁrms; of energys the relevant line of commerce must
encompass interfuel competition” (J.&. App. 55a)."
This conclusion rests upon a misul'ldm'standing of
Continental Can.

Continental  Can involved the merger of a large
producer of metal containers and a large producer of
glass containers. The district court, although recog-
nizing that there was substantial “interindustry compe-
tition’’ between the two products, held that the only
appropriate lines of commerce were the can in-
dustry and the glass container industry separately and
rejected various broader markets covering both prod-
ucts (378 U.S. at 447-448). This Court reversed,

@t Despite the district court’s express ‘holding that “thoe
energy market i1s /e appropriate line of commerce for testing
the competitive effect of the United Electric-Freeman com-
bination” (J.S. App. 53a, emphasis added), it seemingly recog-
nized, in its discussion of the relevant geographic marvkets,
that coal s a separate product. Thus, the geographic markets,
were defined on the basis.of “the distributive patterns of * * *
coal™ (éd. at bta) ; the discussion focused on “those facilities
for whose business coal mines are able to compete and those
mines to which coal consumers can practicably turn for sup-
plies” (Zd. at 5Ta). The sectinns of the country defined by the
court were called “eoal market[s]™ (id. at HSa).
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holding that “the interindustry competition between
glass and metal containers is sufficient to warrant
treating as @ relevant product market the combined
glass and metal container industries and all end
uses for which they compete’” (p. 457, emphasis
added). Although “[g]lass and metal containers were
recognized to be two separate lines of commerce,’’ the
Court ruled (pp. 456-457) that “given the area of
effective competition between these lines, there is
necessarily implied one or more other lines of com-
merce embracing both industries.”

Continental Can was thus an application of the set-
tled principle that there may be many relevant lines
of commerce. It reflected the economic reality that
where there is substantial competition between related
products in different industries, the line of commerce
to be used in examining a merger between companies
in those industries must be drawn sufficiently broadly
to “conform to competitive reality’’ (p. 457) and
should not he limited “to competition between identi-
cal products” (p. 452). All that Continental Can
suggests with respect to the energy market is that, in
evaluating a merger between companies in different
segments of that market—for example, the acquisition
of a coal company hy a natural gas producer—it
would be appropriate to define a line of commerce to

melude hoth products.
There is nothing in Continental Can, however,

which even suggests that, in e¢valuating a merger of
two companies in the same industry, the market must
be drawn to include other industries which compete
with that industry. Continental Can dealt with the



35

question of how Droadly a line of commerce may he
drawn, not how narrowly, and the Court explicitly
stated (p. 457) that the interindustry line of com-
merce it selected was “a’’ relevant product market.
Continental Can cannot be read, as the distriet court
in effcet interpreted it, as indiecating that, in evaluat-
ing a merger of two can companies or two glass com-
panies, neither produet alone would he a relevant line
ol commerce. To the contrary, the Court accepted the
distriet court’s conclusion that glass and metal con-
tainers were “two separate lines of commerce” (p.
456 ; see, also, . 447), and ended its disecussion of the
relevant Iine of commerce with the statement from
Brown Shoe, quoted above, that “within this broad
market, well-defined submarkets may exist which, in
themselves, constitute product markets for antitrust
purposes’ (p. 458, quoting from 370 U.S. at 325).
Continental Can, therefore, supports rather than re-
futes the government’s contention that coal 1s a rele-
vant line of commerce for testing the competitive im-
pact of this merger of coal companies. See, also,
United States v. Aluminum Co. of America, supia.

1T

ILLINOIS AND THE EASTERN INTERIOR COAL PROVINCE
SALES AREA ARE APPROPRIATE SECTIONS OF THE COUNTRY
TCR DETERMINING THE COMPETITIVE EFFECTS OF THE
ACQUISITION

The district court further erred in rejecting the two
geographic markets the government proposed—the
Iasterm Interior Coal Province sales area and the
State of Illinois, which is part of that sales area—and
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instead adopting as the sole relevant sections of the
counfry the ten markets the defendants proposed.
The court’s error in defining geographic markets was
the reverse of its error in defining the product mar-
ket. In choosing energy as the exclusive line of com-
merece, the court ignored relevant submarkets; in
adopting the ten geographic markets, the court ig-
nored relevant hroader markets which constituted ap-
propriate sections of the country.

Ao THE GEOGRAPIIIC DMARKETS TROPOSED BY THE CGOVERNMENT
CORRESPOND TO THE REALITIES OF TIHE COAL LNDUETRY AND ARE
ECONOMICALLY SIGNIFICANT
This Court in Brown Shoc identified the eriteria for

seleeting appropriate seetions of the country for See-
tion 7 purposes (370 U.S. at 336-337): “[t]he geo-
graphic market selected must * * * both ‘correspond
to the commercial realities’ of the industry and he
economically significant.”” The Court emphasized that
the combination is unlawful if “anticompetitive effects
¥ * * are probable in ‘any’ significant market” (id. at
337). As the Court reiterated in United States v. Pabst
Brewing Co., 384 U.S. 546 549, the government is not
required to delineate sections of the country “hy
metes and bounds’’ hut need only show that the com-
bination “may have a substantial anticompetitive cf-
fect somewhere in the United States—‘in any section’
of the United States.”

The government here showed that the Freeman-
United Eleetric combination may have a substantial
anticompetitive effect in two sections of the country—
the Ilastern Interior Coal Province sales area and the
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State of Illinois. Bach corresponds to the competitive

realities of the coal industry and is cconomiecally sig-

nificant. Each is an appropriate geographic market.

1. The Eastc-.;'n Interior Coal Province sales area is a relecant
section of the country.

Transportation costs and the uneven distribution of
coal deposits.are the fundamental commercial realitics
affecting market strueture in the coal industry (see
J.S. App. 57a, Kurtz Dep. Ex. 10, A. Ex. 1657). These
factors tend to insulate producers in one coal province
from competition by producers in another coal prov-
ince, and thcrehy to establish identifiable geographic
markets. As the court below recognized (J.S. App.
57a), since transportation costs may he 30 to 40 per-
cent of coal’s delivered priee, a consumer’s geograph-
ical proximity to a mine and the resulting costs of
transporting coal from the miune, are eritical factors
affecting the choice of a coal supplier. Because coal 13
found primarily in four producing regions (see p. 3,
supra), a consumer’s choice of a supplier is likely to
be made from among producers within the nearest or
most aceessible region. The competitive sales areas for
producers within a region thus conform generally to
the geographic range beyond which trmlspoﬁ.ation
costs result in a delivered price that is higher' than
that for coal originating in another producing region.

The Eastern Interior Coal Province, within which
all of Freeman’s and United Electric’s mines are
located, is one of the country’s four coal producing
regions; it consists of the central and southern two-
thirds of Illinois, southwestern Indiana, and western
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Kentucky (Kurtz Dep. Ex. 10, A. Ex. 1657). The
region 1s geologically united, and underlain by a coal-
hearing sequence of rock known as the Pennsylvania
System (A. 292-293, 679-681, 685). It is estimated that

the region contains over 40 hillion tons of bhituminous
coal resources, some 36 percent of the Nation's total
resources (Kurtz Dep. Ex. 10, A. Ex. 1661).”
Because of the Province’s geographic separation
from the other producing regions (see Kurtz Dep. Ex.
10, A. Bx. 1657), its coal producers generally enjoy a
competitive advantage over producers in other prov-
mees with respeet to sales to consumers in an identifiable
sales area (A. 33-36). This sales area, within which most
of the coal produced in the region and nearly all the coal
produced by Freeman and United Electric is sold,
comprises Illinois, Indiana, west Kentucky, west Ten-
nessee, east Towa, southeast Minnesota, south Wiscon-
sin, and the extreme eastern portion of Missouri.*

2 The coal industry and the public generally recognize the
Eustern Interior Coal Province as a distinet geographie pro-
ducing area (see A. 36—40, T4, 277, 330-331, 334-335, 694). The
AMid-West Coal Producers Institute, Inc., a trade association for
producers in the region, publishes monthly and annual produe-
tion figures for mines within the Province (\, 327-329, 333-334).

# Bureau of Mines data reflecting the origin of coal ship-
ments to each state show that an overwhelming proportion
of the coal sold in Illinois and Indiana is produced in the
Tastern Interior Province and that a substantial portion (40
to 90 percent) of the coal sold in the other states mentioned
above originates in the Province (Gallagher Dep. Ex. 3, A. Ex.
1428-1420),
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In 1967 -about 82 pereent of the coal produced in
the Eastern Interior Coal Province was sold in the
provinee sales avea (GX 52, A. Ex. 67), and ncarly
100 percent of the coal consumed by steam-elcctric
utilities located within the sales area was produced n
Provinee mines (GX 61, A, Ex. 79). In the same year
Freeman sold 93.3 pervcent of its coal and United Illec-
trie sold 97.6 percent of its coal in the primary sales
area (GX 52, A, Ex. 67).

The appellees’ annual reports and advertisements
acknowledge the ability of Freeman and United Elec-
tric to serve consumers throughout the midwest (see,
e.9., GX 5, p. 22, Kolbe Dep. Ex. 51, pp. 18-19, Nu-
gent Dep. Exs. 14-16, Nugent Dep. Ex. 17, A. Ex.
1769, Nugent Dep. Ex. 19, A. Ex. 1771, and Nugent
Dep. Ix. 20, A. Ex. 1773). Both United Electric and
Freeman have at one time or another shipped coal
to almost every State within the Province sales avea
(A. 218-230, 234-242, 250-255, GX 54-60, A. Ex. 68-
78).

2. 1llinois is a relcvant section of the country.

Illinois has more coal resources than any other
State (IKurtz Dep. Bx. 10, A. Ex. 1661, A. 681), and is
the fourth largest producing State in terms of annual
tons (Kurtz Dep. Ex. 10, A. Ex. 1660). The State
was designated Mining District 10 under the Bitumi-

The location of other coal deposits in or near portions of
some of the states suggests that Eastern Interior Provinco
sales are not evenly distributed throughout the state but are
concentrated in that portion which is closest to the Eastern
Iuterior Province. Industry witnesses confirmed that Province
sales were concentrated in the scctions of the states indicated
above (A. 275-277, 336-538, 601).
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nous Coal Act of 1937, 50 Stat. 72, 78, 15 U.S.C. (1940
cd.) 833. Separate production and distribution data
are reported for the State by the United States
Burean of Mines (Gallaher Dep. Ex. 3, A. Ex. 1428-
1429, Kurtz Dep. Exs. 9-10, A, Ex. 1650-1661). All
the Freeman and United FElectric mines are in
Illinois,

In 1967, 82 percent of the coal consumed in Illinois
was produced within the State,” and 90 percent of
the coal eonsumed by Tllinois steam-electric utilities
was produced in the State® (Gallagher Dep. Ex. 3,
A. Tx. 1428). In the same year, about 58 percent of
the coal produced in Illinois was sold in the State
(Gallagher Dep. Ex. 3, A. Ex. 1424-1447). F'ree-
man sold about 42 percent of its coal, and United

Electric sold about 62 percent of its coal, to Illinois
consumers.”

Thus, within the broader Province sales area Illinois
is an economically significant submarket in which coal
users buy most of their fuel from Illinois producers and
in which producers, including Freeman and United
Electrie, sell more coal then they sell in any other state.
The iimpact of the combination within the State is
likely to be even more “direct and immediate” than
in the broader Province sales area. See United States
v. Philadelphia National Bank, 374 U.S. 321, 357. Be-
cause Illinois coal sales are dominated by Illinois pro-
ducers, and hecause all the Freeman and United

*The figures for 1965 and 1966 were 77 percent and 81 per-
cent, respectively (Gallagher Dep. Exs. 1, 2).

8 The figures for 1965 and 1966 were 87 percent and 90 percent,
respectively (ibid.).

6 These facts were conceded by appellees in response to the
government’s proposed finding VI(A) (10).
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Kleetrie mines are in Illinois, struetural data for the
Province sales area as a whole will predietably under-
state the combination’s effects within the Tllineis sub-
niarket.

Although political houndaries do not always pre-
cisely parallel economic boundaries, both the govern-
ment’s and the appellees’ expert witnesses tfestified
that they are sometimes the best available approxi-
mation of a market (A. 1566, 1697). Cf. United Stutes
v. Philadelplhia National Bank, 374 U.S. 321, where
the relevant section of the country was a four-
county arca in which the consolidating banks had
their offices; this Court, acknowledging the ‘““‘artificial-
ity” of the dividing line, stated that “such fuzziness
would secm inherent in any attempt to delineate the
relevant geographical market” (374 U.S. at 360, n.
37). States, of course, have frequently been held to he
relevant geographic markets or submarkets. In United
States v. Pabst Brewing Co., supra, for ex:.uﬁple, this
Court determined that the relevant markets for assess-
ing a merger of hrewers were the Nation, the three-state
area of Wisconsin-Illinois-Michigan, and the State of
Wisconsin alone. There, as here, because the combina-
tion would have a significant effect within the state
boundaries as well as in the broader markets, it was
appropriate to consider those effects. See, also, United
States v. Il Paso Natural Gas Corp., 376 U.S. 651, 657,
where this Court stated that there could “‘be no doubt
that California is a ‘section of the country’ as that
phrase is used in § 7.”
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8. The district court erred in rejecting these areas as rvelevant
sections of the country.

The reasons the court gave for vejecting the Prov-
Ince sales area and Illinois as ‘““sections of the country™
are unsound. The court stated that these two regions
reflect ‘‘past and present production statisties™ hut
“do not relate to actual coal consumption patterns”
(J.S. App. 56a). We have already shown, however,
that transportation costs and the availability of coal
from other areas limit the market for Eastern Interior
Province coal, that a very large portion of Province
coal is consumed in its sales area, and that nearly all
the coal sold in the sales area is produced in the
Province (pp. 37-39, supre). Similarly, we have shown
that a very large proportion of the coal used by Ilh-
nois consumers is produced in Illinois, and that most
of the eoal produced by Illinois mines is sold in the
State (p. 40, supra).

The appellees argue (Motion to Affirm, pp. 19-21)
that individual mines are so limited by transportation
costs that they can sell only in a small portion of the
Province sales area or the State. The record shows,
however, that the competitive range of a mine is
much broader than the appellees contend, A producer
ordinarily encounters more competition as the dis-
tance which coal is shipped increases, because trans-
portation costs ordinarily increase with distance (A.
28-29). But a producer can he a strong competitive
factor as far as 500 miles from his mine.

In 1967, for example, Freeman’s Orient mines in
southern Illinois shipped 260,000 tons of ecoal 500 miles



43

to customers in Michigan (GX 55, A. Ex. T4, GX 56,
A. Ex. 75), and 1.3 million tons to customels 300 to
:JOO miles from the mines (G\ 55, A. Ex. T4, GX 56,
A. Bx. 75, GX 57, A. Ex. 76). Un_lted Electrie’s
Fidelity mine, located within 40 miles of the three
Orient mines (Weir Dep. Ex. 1, A. Ex. 1845), shipped
more than one million tons of coal to customers 300
to 500 miles away (GX 60, A. Ex. 79). These ship-
ments represented more than half of the Fidelity mine’s
total production. Within the Eastern Interior Coal
Provinee, most mines are situated within 500 miles
of most locations in the Provinee sales area, and Free-
man and United Electric both have mihes that can
supply any point in the sales region.””

That no, one producer sells coal, and no one con-
S}Lmer buys coal, “throughout” the sales area (J.S.
App. 56a) does not imply that the area is too large to
be a relevant section of the country, In Tampa Elec-
tric Co. v. Nashville Coal Co., 365 U.S. 320, this Court
held that a requirements contract between a Florida
utility and a Tennessee coal producer did not violate
Section 3 of the Clayton Act because the estimated
total consumption of the utility would amount to only
about one percent of the coal produced by mines
within the competitive producing area. The Court de-
termined that producers throughout the Appalachian
region and portions of the Eastern Interior Coal
Province could supply the Florida utility, and that all
of these producing districts should therefore be con-
sidered part of the relevant market.”

2t Although Freeman did not sell any coal in Minnesota or
Tennessee in 1967, a former Freeman president testified that
Freeman could sell coal competitively in both states (A. 26-27).

28 Because of Florida’s Jocation in relation to the Eastern and
495-300—73——4
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Similarly, here, the important consideration is com-
petitive ability. Since most mines within the Province
can competitively supply most congumers in the sales
area, it is an appropriate section of the country
for Section 7 purposes, notwithstanding that no single
mine in faect sells in every portion of the sales area
at a given time.

B. THE GBOGRAPHIC MARERTS THE DISTRIOT COURT ADOPTED ARE

IMPROPER, BUT IN ANY EVENT THEY DO NOT NEGATE THE

BROADER MARKHTS OF ILLINOIS AND THE EASTERN INTERIOR COATL.
FROVINCE SALES AREA

The district court apparently adopted, as the ex-
clusive sections of the country for purposes of Section
7, a patchwork of ten “geographic’ markets proposed
by the appellees.® The court’s discussion (J.S. App.
56a—60a) indicates that it assumed it was required
to choose hetween the smaller markets proposed by
appellees or the bhroader ones proposed by the gov-
ernment. That assumption is erroneous.

As with product markets,” there may be more
than one relevant section of the country, and narrow
geographic markets do not negate the existence of one
or more broader markets in which the eombination
Eastern Interior Coal Provinces, producers in both regions are
able to compete for the business of that State’s coal consumers
(see Gallagher Dep. Ex. 3, A. Ex. 1438).

» The court did not separately identify each of these ten
markets, but its discussion indicates that it accepted the
appellees’ market delineations (.J.S. App. 56a-59a).

®The standards for identifying relevant sections of the

country “are essentially similar to those used to determine
the relevant product market” (Brown Shoe. 370 U.S. at 336).
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will have an effect. Since the statute speaks of “any”
section of the country; it is- improper to ignore the
larger market merely because the smaller one seems
also appropriate. In Pabst Brewing Co., supra, the
Court evaluated the impact of the merger in the
Nation as a whole and in a specific three-state area,
even though the State of Wisconsin was by itself a
relevant section of the cc;untry.

The markets that the district court adopted, how-
ever, are not appropriate sections of the country for
determining the competitive effects of the Freeman-
United Electric combination even if they ave consid-
ered to he additional rather than exclusive markets.
The court’s markets are purportedly based on the
areas served by producers in the four freight rate
districts in which Freeman’s and United Kleetric’s
mines were located at the time of trial.” The appellees
argued that, sinee the normal rail rates for coal are
the same for all mines in a particular freight rate
district, and since transportation costs are the prin-
cipal eompetitive factor in the marketing of coal,
mines in one distriet could not effectively compete with
mines in another distriet for the same customers.

The conelusion, however, does not follow from the
premises. Although transportation costs are a primary
competitive consideration, ordinary swil vates ave not

3 Illinois is divided into eight freight rate districts: Minecal-
Atkinson, Northern Illinois, Fulton-Peoria, Springfield, Dan-
ville, Murdock, Bellevills, and Southern Illinois (sec Weir
Dep. Ex. 1, A. IEx. 1845). The United Electric mines are located

in the Fulton-Peoria and Belleville districts: the Freeman mines
are located in the Springfield and Southern Illinois districts.
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the single controlling element in transportation costs.
The record shows that about half of the coal sold in
the five states that received most of the Illinois coal
in 1967 was transported by all-rail shipments (Gal-
lagher Dep. Ex. 3, A. Ex. 1424-1427). To the extent
that other modes of transportation are employed, the
railroad rates do not necessarily determine the
delivered price of the coal. That is particularly true
for United Electrie, which transports most of its coal
by barge (A. 271-274).

Moreover, the most competitively significant rail
shipments are not governed hy the ordinary rail rates
for each freight rate district. Many of the largest
shipmments are transported by “unit trains” carrying
only coal between a particular mine and a customer’s
facility pursuant to a specially negotiated rate. Free-
man, for example, has shipped coal by unit train from
a mine in the Southern Illinois district to a customer
in the Belleville distriet sales area at a cost which is
lower than any Belleville district rate to that location
(A. 30-31).

Moreover, the freight rate district sales areas adopted
by the distriet ecourt do not include major portions
of the sales of producers located in a single freight
rate district. All the facilities of Commonwealth Edi-
son Company are treated as a separate single market
although they range throughout o substantial geo-
graphic area and are served by producers in different
freight rate districts. Customers located in the Chicago
Air Quality Control Region also constitute a separate
market. Moreover, all the customers within the sales
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arca of a particulav freight rate distriet are not in-
cluded in a single market. Such customers ave divided
into two categories, utility and non-utility firms, and
each category is treated as a separate section of the
country.” The result, as shown by the map facing page
48, i1s a crazy-quilt of artificial, noncontiguous sales
areas, which do not retlect the way coal 18 marketed.

The map shows only six of the appellees’ ten mar-
kets: the four freight rate district utility sales areas,
the Chicago Air Quality Control Region, and the
Commonwealth Edison Company.® One of these mar-
kets, represented in red, consists of three noncontigu-
ous sections embracing parts of seven states. A second
market, shown in blue, consists of two sections which
are not contiguous to each other hut are each contigu-
ous to one of the three sections of the first market. A
third market, shown in green, is a singie section which
is contiguous to one of the sections of the second

* Coal sold as dunst also was excluded in defining sales areas.
There 15 no basis for treating coal dust and coal screenings as
separate products. See pp. 61-62, infra. The exclusion of dust
necessarily distorted the sales avea analysis. Producers in a
single freight rate district (Southern Illinois) sold approxi-
mately one million tons of dust (constituting approximately 10
percent of their utility sales, DX 55, A. Ex. 475) to utilities in
the sales nrea of another freight rate district. :

% The map is based on the appellees’. descriptions of the
sales arveas (A. 969, 972-07 7) Since those descriptions are some-
whit imprecise, the map does. riot pmport to be exact. It is
an approximation of the six geographic markets. The four non-
utility sales areas, which are not shown, are reasonably close to
the utility areas, except that the Fulton-Peoria area (yellow)

is larger and the: Bellevnl]p area (blue) is limited to the lower
section. '

105300 —T0—0
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market. The Commonwealth Edison facilities, repre-
sented by black dots, ave a separate market which is
partially within three other markets. In sum, appellees’
sales areas are “‘an obvious gerrymandering * * * to
meet the exigencies of this case.”” United Stales V.
Bethlehem Steel Corp., 168 F. Supp. 576, 599 (S.D.
N.X.).

The artificiality of the appellees’ markets is re-
vealed by the fact that the eight sales areas for the
four freight rate distriets accounted for less than half
of the total coal produced in those districts.* Nor
did the eight markets accurately reflect the distribu-
tion of United Electric and Freeman coal. Some 25
percent of the coal produced in United Electric’s
Belleville district mine, for example, was sold to
customers located in the Southern Illinois distriet
sales areas (GX 60, A. Ex. 78), while nearly 20 pex-
cent of Freeman’s Southern Illinois coal was sold in
the Belleville sales areas (GX 55-57, A. Ex. 74-76).
The two companies, though their mines were in differ-
ent districts, sold about half of their production to
common customers (GX 88-91, A. Ex. 107-117).

Moreover, because these markets were delineated on
the basis of only one year’s sales data, they necessarily
reflected only the actual sales for that period and not
the competitive ability of producers within the various
districts who might, in another year, sell coal in a

% Only 46 percent of the coal produced in the Fulton-
Peoria district was sold in appellees’ utility and non-utility
sales areas for that district ; the figures for Springfield, Belleville,

and Southern Illinois were 19, 47, and 70 percent, respectively
(DX 53, A. Ex. 465, 468, 473, 478).
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different geographic range (sec A. 1670).* Similavly,
the appellees! markets mask the competiton among
mines in different freight rate districts for the busi-
ness of new plants. With the development of high-
voltage transmission. lines, it is not uncommon for a
utility to construct a plant near a mine that is several
hundred miles away from the avea the plant will serve
(GX 239, A: Ex. 179, Kurtz Dep. Ex. 9, A. Ex. 1656).
The appellees’ expert conceded that a coal consumer
may consider alternative suppliers-located in various
freight raté districts before settling on the site for
a new facility (A. 1671). |

- Despite these deficiencies, the district court accepted
the appellees’ markets as the exclusive sections of the
country for purposes of Section 7.* In our view “the

3% Some of the markets were defined on the basis of only a few
customers or sales. For example, the Springfield non-utility mar-
ket consisted of two plants in Decatur, the Springfield utility
sales area was two plants near Springfield, and the Fulton-Peoria
ut.llltq. aren consisted of three customers with six plants on the Illi-
nois River (DX 55, A. Ex. 462, 466-467). Subsequent develop-
ments ‘demonstrated the danger of basing markets on so small
a sampling of transactions. All three Fulton-Peoria area utilities
have purchased from or negotiated with Springfield producers
(A. 439-440, 1211, DX 55, A. Ex. 462, 'n. 1) ; o Fulton-Peoria
mine has contracted to slup a million tons a year to a utility
in. Wisconsin (A. 609-610, 1640). That contract is for about
half the tonnage sold to the three I‘u]ton Peoria area’ utlhtles
in 1967 (DX 55, A. Ex. 462), '

3¢ Although hhe court stated that it would have reached the
sanie conclusions even if it had accepted the government’s geo-
graphic markets (J.S. App. 59a-60a), its discussion of competi-
tive effects rested squarely on its view that “[t]he Freight Rate
Districts in which -the mines and reserves of United Electric
are located serve separate and distinct markets from those in
which the mines of Freeman are located” (J.S. App. 62a), The
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pie [does not] slice so thinly.”” Tampa Electric Co. v.
Nashville Coal Co., 365 U.S. 320, 331. The district
court ignored this Court’s direction that “[t]he proper
question to he asked * * * is not where the parties

to the merger do business or even where they ecompete,
but where, within the area of competitive overlap, the

effect of the merger on competition will be dirvect and
immediate.” United States v. Philadelphia National
Bunk, 374 U.S. 321, 357. Instead of selecting sections
of the country in which the competitive impaet of the
I'reeman-United Electrie combination would most
likely be felt, the eourt below chose one of the “inde-
fensible extremes’” against which this Court cautioned
in Philadelphia National Bank—it drew the market
“so narrowly as to place appellees in different mar-
kets” (374 U.S. at 361).

IIT
THE EFFECT OF THI' ACQUISITION MAY BE SUBSTANTIALLY
TO LESSEN COMPETITION IN THE RELEVANT MARKETS

A. A HORIZONTAL MERGER 18 ILLEGAL UNDER FSECTION 7 IF IT BIGNTIFI-
CANTLY INCREASES CONCENTRATION IN A CONCENTRATED MAREKET

Amended Section 7 of the Clayton Act prohibits a
merger whose effect ‘“may be substantially to lessen
competition.” Congress was concerned in 1950 with
the rising trend toward concentration in the American
cconomy, and it amended Section 7 in order to prevent
mergers which produced anticompetitive changes in
market structuve, t.e., those which threatened to
weaken the normal play of competitive market forces.
opinion contains no discussion of the effect of the combination

on competition within the sections of the country proposed by
the government (J.S. App. 60a-G4a).



Brown Shoe, supra, 370 U.S. at 315-316, - 320-322.
Whether a horizontal nierger has the proscribed cifect
under Seetion T—and that Section deals with proba-
bilities, not certainties—thus depends upon its effect
on the structure of the relevant markets.

In Brown Shoe this Court stated that statisties “ve-
flecting the shaves of the mavket controlled by the in-
dustry leaders and the parties to the merger arve, of
course, the primary index of market power™ (370 U.S.
at 322, n. 38).”" Where the merger produces a firm that
controls an “undue’ percentage shave ot the mavket

and significantly increases concentration in the mar-
ket, those facts alone establish prima faeie that the
effect of the merger may he substantially to lessen
competition. United States v. Philadelphic National
Bank, 374 U.S. 321, 363 ; United States v. Continental
Can Co., 378 U.S. 441, 458. The Court stated in Phila-
delphia National Bank, 374 U.S. at 363:
This intense congressional concern with the
trend toward concentration warrants dispens-
ing, in certain cases, with elaborate proof of
market structure, market hehavior, or probable
anticompetitive effects. Specifically, we think
that a merger which produces a firm controlling
an undue pervcentage share of the relevant mar-
ket, and results in a significant increase in the
concentration of firms in that market i1s so in-

¥ The Court also stated (370 U.S. at 343):

“The market share which companies may control by merging
is one of the most important factors to be considered when deter-
mining the probable effects of the combination on effective com-
petition in the relevant market,”

Scc, :llSﬂ, Linited Statex v, Contineulal Cun I':-'r_)., Supia, 578 17.5.
at 4H8,
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herently likely to lessen competition substan-
tially that it must be enjoined in the absence of
evidence clearly showing that the merger is not
likely to have such anticompetitive effeets.
The Court noted also that in a market where “concen-
tration is already great, the importance of preventing
even slight inereases in concentration and so prescrv-
ing the possibility of eventual deconcentration is cor-
respondingly great’ (374 U.S. at 365, n. 42).

The Court in Philadelphic National Bank did not
specify a minimum combined share which would
establish prima facie illegality, It concluded, how-
ever, that the merging banks’ combined share of more
than 30 percent of the relevant market was sudficient
to invoke the principle. In United States v. Von'’s
Grocery Co., 384 U.S. 270, and United States v. Pabst
Brewing Co., 384 U.S. 546, the Court applied the
principle to invalidate combinations involving con-
siderably smaller combined shares where the markets
had experienced a rapid increase in _concentration.
“[A] trend. towards concentration in an industry,
whatever its causes, is a highly relevant factor in
deciding how substantial the anticompetitive effect
of a merger may be’’ (Pabst, 384 U.S. at 552-553).%

In Von’s, there had been a rapid decline in the
number of single-store retail groceries in the market,
an inerease in the number of chains, and a history of
acquisitions and mergers; the merger in question com-

3sIn Ton's the Court stated that “where concentration 1s
gaining momentum in a market, we must be alert to carry out

Congress’ intent to protect competition against ever-increasing
concentration through mergers” (384 U.S. at 277).
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bined the third and sixth largest chains with a com-
hined share of 7.5 percent of the market. “These facts
alone,”” the Court said, ‘“are enough to cause us to
conclude contrary to the Iistviet Court that the
Von’s-Shopping Bag merger did violate § 7' (384 U.S.
at 274).

It Pabst the Court held that prima facie illegahity
had been established in three sections of the country.
In the Nation as a whole, the acquisition combined
the 10th and 18th largest hrewers to form the fifth
lavrgest with about 4.5 percent of the market. In the
Wiscongin-Illinois-Michigan area, the combination of
the sixth and seventh largest brewers controlled about
11 percent. of the market. In Wisconsin, the first and
fourth largest combined to form the largest with 24
percent of the market (384 U.S. at 550-551). In cach
of these markets there liad heen a significant increase
in concentration.” |

In United States v. Alwminwn (gv of Amoucct 3
U.S. 271, the Court held unlawful a merger of the
first and ninth largest producers of aluminum con-
ductor, where the vesulting combination controlled
29.1. pevcent of the aluminum conductor market and
16.3 percent of the narvower market of insulated alu-

®In the Nation, between 1957 and 1961, the number of
sellers decreased from 206 to 162, and the top ten firms in-
creased their share from 45 percent to 53 percent. In the three-
state area, the number of breweries dropped from 104 to 86,
and the share of the top eight companies grew from 59 per-
cent to 68 pereent. In Wisconsin, the number of firms went from
77 to 54, and the four leading companies boosted their share
from 48 percent to #9 percent. (38t U.S. at 550-551.)
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minum conductor.” In United States v. Continental
Can Co., supra, the unlawful merger had resulted in
a combined share of 25 percent of the metal and glass
container market.*

B. UNDER THESE CRITERLA TIIE FREEMAN-UNITED ELECTRIC
COMBINATION 1S UNLAWFUL

1. The market is concentrated and the tiend is toward further
concentration.

o~
=y

As shown in the table on page 6,—6_.72;‘?1-&,-1'.11 1957 the top
two coal producers in the Eastern Interior Coal Prov-
ince had 29.6 percent of the production, the top four
had 43.0 percent, and the top ten had 65.5 peircent.
Concentration in Illinois was even greater: the top two
had 37.8 percent, the top four had 54.5 percent, and
the top ten had 84.0 percent of the production. The
pre-merger concentration levels in the relevant mar-
kets in this case, in Von’s, and in Pabst are shown in
the following table:

Provinee  Illinols  Von's g bohst,  Pabst, — Pubst,
TOP 2 20,6 3.8
TOP e .0 £4.5 2.4 a7
Top Bvssicanis aEem aane 40,9 5.9
Top 10.ee-.... 06.5 $4.0 85.1
- TopMins = e 48.8

“ Both markets were concentrated. In the aluminum conduc-
tor market, the top two firms controlled 50 percent, the top
five 76 percent, and the top nine 95.7 percent. Tn the insulated
aluminnm conductor market, the top five had 65.4 percent and
the top nine had 88.2 percent. (377 U.S, at 278.)

“tThe top two firms in that market had 48.7 percent of the
business, the top four had 62.7 percent, and the top six had
70.1 pereent (378 U.S. at 461, n. 11).
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Both geographic mavkets here thus were concen-
trated prior to the time Matevial Service assumed
control of United Electric in 1939, and concentration
rapidly increased between 1957 and 1967, In the Prov-
ince sales avea the shave of the top two producers
mereased about 65 percent (29.6 percent to 48.6 per-
cent), the top fowr’s share rose about 46 percent (43.0
to 62.9), and the top ten’s sharve inereased about 40
percent (65.5 to 91.4). In Illinois the comparable
figures were 43 percent (37.8 to 52.9), 38 percent
(545 to 75.2), and 17 percent (84.0 to 98.0). These
mercases were, for example, significant!y greater than
those In Vow’s, where, over a ten-year period priov to
the merger, the top four’s shave of the market had
slightly decreased, the top eight’s share had risen
about 21 percent, and the top twelves had increased
about 26 pereent.

In addition, between 1957 and 1967 the number of
coal producers in Illinois decreased approximately 73
percent, from 144 to 39 (GX 73, A. Ex. 92). In Von's,
by comparisen, hetween 1950 and 1961 the number of
single stores dropped only about 30 percent, from
5,365 to 3,818,

The distriet court apparently discounted the deeline
in the number of producers on the ground that the
reduction “has ocenrved not becanse small producers
have been acquived by others, but as the inevitable
result of the change i the nature of demand for coal”
(J.S. App. 60a). This Court has held, however, that
the government is not requirved to show that a trend
toward econcentration is due to mergers, Pabst, supia,
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384 U.S. at 552-553. “[ A] trend toward concentration
in an industry, whatever its causes, i1s a highly rel.-
vant factor in deciding how substantial the anticon-
petitive effect of a merger may he” (ibid.). Moreover,
the record contains a four-page exhibit showing that
at least 22 Kastern Interior Coal Province producers
were acquired by other companies between 1955 and
1968 ; these acquisitions involved the transfer of con-
trol over 40 mines (GX 87, A. Ex. 101-106).
Appellees argue (Motion to Affam, pp. 12-13, n.
11) that there i1s no pronounced trend toward con-
centration because, apart from TPeabody Coal Com-
pany, the market shares of the other leading pro-
ducers remained relatively stable over the ten-year
period. But the effects of an inereasingly concen-
trated market structure arve not mitigated merely he-

cause the increases are caused chiefly by a single
company. Noris a merger’s anticompetitive impact min-

imized because the combining companies’ sharves of
the increasingly concentrated market have remained
constant. See Federal Trade Commission v. Procter
d: Gamble Co., 386 U.S. 568, 576-577.

The significant consideration is that increases in
market concentration, whatever their cause, dimin-
ish the vigor of competition; it was this rising trend
m concentration that Congress intended to halt in the
1950 amendments to Section 7 (pp. 50-51, supra). Ap-
pellees do not dispute that the trend in the Provinee
and Illinois, without excluding Peabody or any other
producer, is toward concentration.
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2. The wmerger s pring fucie wndwwful because it produces o
firin with an undue percentage share of these concentrated
markets and. significantly increazes concentration there.

The acquisition of United Eleetric brought together
two of the leading companies in each of these con-
centrated markets, and the market shares of the ye-
sulting Freeman-United TFleetrie ecombination show
that the acquisition “is of such a size as to be inher-
ently suspect’” (Continental Can, supra, 378 U.S
458%, This i3 true whether the acquisition is viewed
as of 1959, when Material Service obtamed effective
control over United Electrie (J.S. App. 8a), or as
of 1967, when United Electrvic became a wholly-
owned subsidiary of Generval Dynamies (J.S. App. 9a).

The record contains detailed production data for
mines in the Rastern Interior Coal Provinee and
INhnois. Because of the corrvelation hetween produe-
tion in Province mines and sales in the Province sales
area, and between production in Illinois mines and
sales to Illinois customers (see pp- 3940, supre), the
structural data based on production is a fair measure
of the competitive impact of the acquisition, within
the two markets. Coal consumers i those areas will
be directly affected by the alteration of the c'ompreti-
tive structure of coal producers, '

The following tahle shows, for 1959 and 1967, the
ranking and shave of coal production for Fleeman,
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United Electrie, and the two combined, mn hoth the
Eastern Interior Coal Province and Illinois:

I'rovince lingis
Shaze Share
Rank  (percent) Rank (prreent)
16539 (GX 64, A, Ex. 83, GX 77, AL
Ex, 86
8 04119 {11 o PO S 2 7.6 2 16.1
United Elsctrie_ ..., ... coua. 6 4.8 3 Bl
Combined...coe-n 0 2 12.4 1 3.2
1067 (OX 72, A, Ex. 91, GX 85, A.
Ex. U8):
FONETNR N s cinc i s o as s bW o 5 6.5 b 12.9
United Electrie. _.____ ... ____.._ o 4.4 :3 a2
Combined. ciacamsimmsmaia 2 10.9 a 218

The combined companies’ shares of these markets
are thus within the range of sharves that this Court
has held primea faciec unlawful, The Illinois figures of
23.2 and 21.8 percent approach the 23.95 perecent share
in the Pabst Wisconsin market, the 25 pereent share
in Continental Can, and the 29.1 percent share in
Alcor. The Province figures of 12.4 and 10.9 percent
approximate the shares held unlawful in the Ton’s
(7.5), Pabst National (4.49), and Pabst three-state
(11.32) markets.

The acquiring company, both in 1959 and 1967,
substantially increased its market share. When it
assumed control of United Electric in 1959, Material
Service enlarged its percentage shave of coal produe-
tion m the Province from 7.6 to 12.4, an increase of
about 63 percent; in Illinoeis its shave grew from 15.1
to 23.2 percent, a jump of about 53 percent. Viewing
the acquisition as a 1967 transaction, General Dy-
namics’ share in the Province increased from 6.5 to
10.9 percent, a growth of 68 percent; in Illinois its
shave mereased from 12.9 to 21.8 percent, a growth of
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70 percent. These increases greatly exceed that in
Continental Can, supre, where an increase of only 14
percent was held unlawfnl (378 U.S. at 46]).

The acquisition also resulted in substantial increases
m market concentration in each eof the relevant areas.
Since in cach mavket for bhoth 1959 and 1967 the
Freeman-United Blectrie combination ranks first ov
sceond, 1t becomes relevant to examine the mavket
shares of the top producers in those mavkets for those
years but for the merger. In the tollowing table, we
compare such market shaves to the shaves of the top
two producers given consimmmation of the merger, and
show the resulting percentage increase in concentra-

tiom.
fuby (GX M, A, Ex. 88, GX 77, 1T (G X T2 AL Ex, b, UX 358,

A. Fx. ) Al Ex. i)
- Share of  share of oot Share of  Shwee of I'ercent
top 2 bl tapdgiven  inetesse  top 2 bhut top2elven Fiapevde

for Dierger HIVTERr for merger mer gy
Frovinve________ a . 3.9 14 45.0 48 6 B
Tinofs. .- 36.2 44.3 w2 44.0 52,90 0

Thus, the immediate effect of the combination, in
either year, was to make an alveady concentrated
mazrket even more concentrated.

These struetural data establish that the acquisition,
whether viewed as of 1959 or 1967, “produce[d] a
firm controlling an undue percentage share of the rele-
vant market, and result[ed] in a significant increase in
the coneentration of firms in that market’’ (Philadel-
plhia National Beml, supra, 374 U.S. at 363). It is
therefore “inherently likely to lessen competition sub-
stantially’” and “must be enjeined in the absence of
evidence clearly showing that the merger is not likely
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to have such anticompetitive effects’” (ibid.). There
18, as we show below (pp. 63-75), no such evidence in
this case.

U. THE ACQUISITION IS ALSO ILLEGAL BECAUSE IT ELIMINATES SUB-
STANTIAL COMPEITTION BETWEEN FREEMAXN AND UNITED ELECTRIC

1. As the table on page 11, supra, illustrates, Free-
man and United Electric sell about half of their coal
to common customers, and most of those sales are to
identical eustomer facilities. Indeed, even in appellees’
Commonwealth Edison market the two companies
have heen substantial competitors. In the years 1965
through 1967, United Electric shipped about 31 per-
cent of its coal and Freeman shipped about 21 percent
of its coal to identical facilities of the Commonwealth
Edison Company (GX 70-72, A. Ex. 89-91, GX 88-90,
A. Ix. 107-116).*

Salesmen of the two companies have actively solic-
ited the same customers (A. 48, 121), and the com-
panies have been asked to make bids to supply the
same customer (see GX 104, A. Ex. 124-125). United
Eleetrie's president and a former president acknowl-
edged that the company competed with Freeman (A.
84, 131). Customers of hoth companies have considered
them competitors (GX 93, A. Ex. 118-119, GX 94,
A. Ex, 121, A. 1437).

2. The district eourt, however, concluded that “an
independent United Electrie would not and eould not
compete with Freeman to any substantial degree”
hecause the “companies have heen and are now pre-
dominantly complementary in nature” (J.S. App.

2 United Electric's contract with Commonwealth Edison
expired in 1970 (.J.S. App. 62a).
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61a). The reasons the court gave for this conclusion
are either beside the point or not supported by the
record,

The court stated that United Electrie is a strip
mining company and Freeman a deep mining com-
pany (J.S. App. 61a). But the record is clear that
coal from deep mines and strip mines is competi-
tive (GX 91, A. BEx. 117). Freeman sells metallurgical
coal and United Electric does not (J.8. App. 62a).
But this amounts to only a small portion of Freeman’s
sales—about eight percent in 1969 (A. 1530)—and only
a small portion of coal production and reserves in the
relevant areas.”

Similarly, Freeman sells coal dust, a by-product
of the production of metallurgical coal, while United
Electric sells only “sereenings’ (i.e., pieces of coal)
(J.S. App. 62a). But dust and screenings are com-
petitive products. Both are produced in coal mines,
priced according to their BTU content, and shipped
to the same customers by the same means for use in
the same boilers (A. 1125-1127, 1396). Coal is crushed
to dust size or smaller prior to burning  (A. 1144
1145) ; and dust and sereenings have an identical con-
sistency as they proceed from the pulverizer to the
hoiler (A. 263-264). Since a ton of dust replaces a ton

4 The metallurgical coke industry seeks coal with a maxi-
mum of L5 percent sulfur and a low ash content (GX 210, A.
Ex. 135). In 1llinois only about three percent of total coal re-
serves are estimated as within a range of one to three percent
sulfur content, and only about half of those reserves are esti-

mated to average 1.5 percent or less in sulfur content (GX 210,
p. 22).
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of sereenings (assuming an equivalent BTU content),
dust consumers would purchase morc sereenings if
dust were not available (A. 1127, 1143-1144, 1164,
1396).

While Freeman’s and United ISlectric’s mines are
in different freight rate districts (J.S. App. 62a), we
have already shown that mines in different distriets,
including Freeman’s and United Electric’s mines, can
and do compete for the business of the same cus-
tomers (pp. 4243, 45-50, 60-61, supra).

The court stated that, hecause of local and federal
air pollution controls in the Chicago arvea, United
Electric’s Chicago market for its relatively high sulfur
coal will ultimately disappear, and the company will
no longer be able to compete with Freeman in that
area (J.S. App. 62a). The record does not indicate,
however, that these pollution econtrols will preclude
the use of all high-sulfur coal. The director of the
Chicago Air Pollution Control Agency testified that
the applicable ordinance permits the burning of high-
sulfur coal when used, for example, in conjunction
with low sulfur fuels, or when adequate control de-
vices ave installed (A. 496-497). Such control devices
are being developed and are expected to be availahle
within four to five years. (A. 1185, 1429). Mozrcover,
utility and industrial coal consumers are building new
facilities outside the Chicago metropolitan area (A.
495-496) ; high voltage transmission lines now permit
a utility to locate generating plants considerable dis-
tances from distribution centers (A. 1185).
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D. THE l[!-lRGE]i" CANNOD BE JGSPIFIED oON THE GROUND TTLAT,
BECATUSE  OF  INADEQUATE  RESERVES. UNITEDL  ELECTEIC  WNo
LONGER WAY A SIGNIFICANT COMPYETITIVE FPACTOR IN THE COANL
BUSINE=S

1. The cdlaim that the merger would not substantially Tessen
comypetition because the aequived  company  had  “inmde-
quale resources” to vemain @ significant competitor must he
tested by the general legal stendards that goeern the = fuil-
ing company” defense.

In Philadelpliia National Bank, supra, 374 U.S. at
363, the Court stated that a merger which gives the
merged firm an “undue percentage share™ of the max-
ket and significantly increases concentration “is so in-
herently likely to lessen competition substantially’
that it must be enjoined “in the absence of evidence
clearly showing that the merger is not likely to have
such anticompetitive effeets.”” Similarly, mm Brown
Shoe, supra, 370 U.S. at 346, the Court recognized
that in nicrger cases the defendant might present
“mitigating factors, such as the business failure ov
the inadequate resources of one of the parties that
may have prevented it from maintaining its eompeti-
tive position.”” Appellces have made no contention that
United Eleetric was a “‘failing company,” z.e., one
whose “resources [were] so depleted and [for which]
the prospect of rehabilitation [was] so remote that it
faced the grave probability of a business failure’” (In-
ternational Shoe Co. v. Federal Trade Commission,
280 U.S. 291, 302). Indeed, they could not possibly
make the argument on this record, which shows that
the company has been a vigorous and successful com-
petitor in the coal business, whose financial health

405-200—TF8——10
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was good from at least 1955 to the time of trial (State-
ment, supra, pp.8-9).

Appellees did contend—and the district court ac-
cepted the contention—-that because United Electrie’s
coal reserves were inadequate it “‘could not in the
future he an independent, viable competitor of Free-
man, or any other midwestern coal producer’” (De-
fendants’ Post-trial Br. 80; emphasis omitted) ; and
that since United Electric standing alone could not
continue as a competitive force in the market (Post-
trial Br. 81-82), its elimination through merger
could not substantially lessen competition. We submit,
however, that this ruling reflects an erroneous concept
of what constitutes the “inadequate resources”
(Brown Shoe) that a defendant must establish, in
order to overcome the government’s prima facie case.

This Court has not elucidated the concept of “inade-
quate resources” which, it suggested in Brown Shoe,
might justify an otherwise illegal merger.* It has,
however, ruled that the analogous “failing company’’
defense has a “narrow scope’ and can be successfully
asserted only In extremely limited circumstances.
Citizen Publishing Co. v. United States, 394 U.S. 131,

“ Congress has expanded the “failing company” defense in
dealing with the banking industry. In the Bank Merger Act of
1966 it provided that an anticompetitive merger nevertheless may
be approved if it is found that “the anticompetitive effects of the
proposed transaction are clearly outweighed in the public inter-
est by the probable effect of the transaction in mecting the con-
venience and needs of the community to be served.” 12 U.S.C.
1828(c) (5) (B). In creating this new defense Congress recognized
that even though a bank might not be “so deeply in trouble as to
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139. We submit that any defense based on the alleged
inadequate resources of the acquired firm is similarly
available only on narrowly circumsecribed conditions.

a. The defense of inadequate resources rests on the
same economic premise as the failing company de-
fense: that if a firm has ceased to be an economically
viable enterprise, its elimination cannot substantially
lessen competition because it no longer is a significant
competitive factor in the market. In manufacturing
and distributing industries, it is difficult to envision
a case where the inadequate resources defense could
be made. In an extractive industry, however, there
may be exceptional situations in which the condition
of a firm’s resources arve such that, apart from the
merger, it was about to disappear from the market.

Assume, for example, that a firm which currently
produces 25 percent of a particular metal acquires a
firm which produces 20 percent of that metal and that
the industry is highly concentrated. Under this
Court’s market structure standards for deciding Sec-
tion 7 cases, the merger would be prima facie illegal
(supra, pp. 50-60). Further assume, however, that the

call forth the traditional ‘fauiling company® defense,” if it was
“nonctheless in danger of becoming before long [a] financially
unsound” institution, the public mterest in avoiding the latter
condition might outweigh the anticompetitive eflcets of the
merger. {nited States v. Thivd National Bank in Nasheille, 300
11.S. 171, 187. Congress, however, has not created any similar
oxception to the “failing company” defense for the coal indus-
try and certainly has not manifested any intention that the
“inadequate resources™ theory in Brown Shoe should be given a
comparable expansion. :
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acquired firm, although having 20 percent of the mav-
ket, (1) would exhaust its supply of the metal within
a year, (2) could not obtain any substitute source of
supply, and (3) had neither the financial resources
nor the managerial skills that would enable it to pro-
long its independent existence through resort to new
technology or further exploration. In such eireum-
stances, the merger appavently would not substan-
tially lessen competition because the acquired firm
would soon cease operations,

Since Section T is eoncerned with the probable ef-
fects of a merger on competition, the failing company
defense has focused mainly on the most convincing evi-
dence of inability to continue operations—the immi-
nent likelihood of financial collapse. An “inadequate
resources” claim, however, requires a broader and
more sophisticated analysis. Where the eompany is eco-
nomically sound and not facing immediate financial
catastrophe, there are substantial uncertainties with
respeet to its probable future even if its present supply
of raw materials is about to be exhausted. The acquisi-
tion of a financially healthy firm in an extractive in-
dustry, such as United Electric, means that the firm
is unlikely to conduct research and development de-
signed to obtain more efficient use of existing resources
or to discover new ones; use of new industrial tech-
niques may permit the extraction of raw materials
previously considered unusable and lead to the dis-
covery of new sources of supply. See infra, pp. 71-74,
and n. 53. Moreover, the longer the time before the re-
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soinrces will be exhausted, the less certain it is that the
acquired firm would disappear without the merger.

I'hus, although an “madequate resources” defense
imvokes the same economic principle as a failing com-
pany defense, the inherent uneertainty that a lack of
inadequate resources will result in the termination of
operations requires an cven stronger showing of im-
minent collapse than is requived in the case of an
allegedly failing company. Recognizing the differences
i the factual showing required to support that claim,
we submit that an “inadequate resources’ defense must
e tested by the general legal standards which this Court
has established in “failing company’ cases.™

b, This Court has made it ¢lear that hefore a finuan-
clally ailing firm can be considered ‘‘failing” the con-
dition of the ﬁl'm must be such that there is no realistie
prospect of recovery so that were it not for this
particular aequisition, the firm would quiekly have
disappearéed from the marvket. The critical considera-
tion is that there is no reasonable alternative possibil-
itv of vehabilitating the firm or keeping it going.
Section 7 1s concerned with long-range trends and
changes in market structuve, and the d(.(l‘ll_l%ltlml of
an alleged “tculmg company” would pose no reason-

45 “The burden of proving that the conditions of the failing
company doctrine have been satisfied is on those who seek refuge
under it” (Ciétizen Publishing Co. v. United States, 39+ U.S.
131, 138-139, footnote omitted). In view of the closely-related
character of that defense to the inadequate resources defense, we
submit that the burden of establishing the latter r«nml arly is on
“those who seek refuge under it.”
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able probability of anticompetitive effect only if that
company were otherwise permanently and irrevocably
incapacitated. For this reason, temporary difficulties,
no matter how serious or substantial, are not sufficient
to constitute a failing company defense. Before that
defense can be accepted, every reasonable method of
cconomic rehabilitation must have heen adequately
explored and found unavailable.

Thus, for a company to he “failing’’ so that its elimi-
nation eannot substantially lessen competition, its situ-
ation must be so precarious and so hopeless that it is
“on the brink of collapse™ and its prospects of reorga-
nization or resuseitation must be “dim or nonexistent”’
(Citizen Publishing Co. v. United States, 394 U.S. 131,
138). The Court there also pointed out (zbid.) :

The failing company doectrine plainly cannot he
applied in a merger or in any other case unless
it is established that the company that acquires
the failing company or brings it under dominion
is the only available purchaser. For if another
person or group could be interested, a unit in the
competitive system would be preserved and not
lost to monopoly power.

In United States v. Greater Buffalo Press, Inc., 402
U.S. 549, 555-556, the Court recently reiterated that
the failing company defense requires a showing that
the acquired company was in danger of imminent fi-
nancial collapse and that the acquiring company was
the only prospective purchaser. Sece, also, United
States v. Third National Bank in Nashwille, 390 U.S.
171, 189.
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This Court’s decisions also indicate that the validity
of a failing company defense must be determined as of
the time of the acquisition, not as of the time of trial.
T International Shoe, the acquisition had taken place
in May 1921, and the Couwrt focused upon the acquired
company’s financial condition hetween 1920 and “the
spring of 19217 (280 U.S. at 300). In Citizen Publish-
ing, the transaction with respect to which the failing
cornpany defense was asserted took place in 1940, and
the Court considered the acquired firm’s condition as
of that date, although the suit was not brought until
1965 (see 394 U.S. at 138). Similarly, in Greater Buf-
fulo, the eritical time for evaluating the defense was
“the year of the sale,” not the time of trial (402 U.S. at
555)." The reason is that, since the rationale of the
failing company defense is that a merger ecannot have
anticompetitive consequences if the company thevehy
eliminated was ahout to disappear anyhow as a sig-
nificant factor in the market, the company’s viability
must be determined as of the time of the merger.

For the same reasons, we submit that an “inade-
quate resources’ defense is not available unless, at the |

In Federal Trade Commission v. Consolidated Foods Corp.,

380 U.S. 592, 598, the Conrt. stated :
“['TThe 1’01':'0 of § 7 is still in probabilities, not. in wh-lt later
trunspired. That must necessarily be the case, for once the two
companies are wunited no one knows what the fate of the ac-
quired company and its competitors would have been but. for the
merger,”

See, also, United Stutes v. Continentul Can Co., supra, 37S
U.S. at 463; Uwited States v. Penu-Olin Chemicol Co., 378 U.S.
1538, 170, 177 Federal T'rade Comamission v, Procter (: Gamble
f"c' 386 U.S. 568, H7T.
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time of the acquisition, (1) the acquired company was
about to cease operation hecause 1t had no reasonable
likelihood of obtaining additional raw materials or
otherwise solving its supply problem, and (2) there
was no alternative way of preserving its existence,
such as sale to a purchaser—other than one of its
larvgest ecompetitors—who would undertake to rehabil-
itate it. Neither condition was satisfied in this ease,
and accordingly the “inadequate resouvces™ defense
should have been rejected.”

2. T'he district court did not find, and the vecord does not shoiw,
that at the time of the aequisition United Electric wus about to
qo out of business and conld not be rehabilitated.

a. The district court bheld that United Electric can-
not “continue operations heyvond the life of 1ts present
mines’” and “standing alone, cannot contribute mean-
ingtully to competition’ (J.S. App. 63a, 64a). It
stated that the govermment “failed to come forwarvd
with any evidence that such reserves are presently
available™ (id., 63a, emphasis in original), and that
“virtually all of the economically mineable strip re-
serves of United Electric have been sold under long-
term contracts, and United Electric has neither the

** Although we did not frame our argnment in these terms
in our jurisdictional statement. we argued there, as we do here,
that the district court erved in considering only “whether the
acquired firm could survive «f the time of trial as a competi-
tive entity, without also (and more significantly) determining
the competitive potential cut off by the acquisition” (J.S. 22,
emphasis in original). Sce, also, J.8. 20, 24, Similarly, we
stated in our Brief in Opposition to Motion to Aflirm (p. 5)
that “appellees’ ¢laim that ULEC is a self-hquidating company
18 cssentially an afiemative defense, akin to the failing com-
pany defense * * %7
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possibility of acquiring more nor the ability to develop
deep coal reserves’’ (id., 65a).

These findings do not sustain an “inadequate 1c-
sources’ defense hecause they do not relate to United
Electrie’s reserves and viability i 1959, when Mate-
rial Service took effective control of the company,
or in 1967, when General Dynamics became the com-
pany’s sole shareholder (J.S. App. 8a-9a). There 1s no
finding, and the record does not show, that in 1959 or
1967 United Electric was ahout to go out of business as
a eonsequence of depleted reserves, Noris there any find-
g that virtually all of United Electric’s strip reserves
were committed in either of those years; the finding that
48 of 52 million tons of those reserves were committed
(J.8. App. 9a, 65a) related to the time of trial (see note
7, supre). Similarly, althongh the court found that, at
the time of trial, United Klectric could not reasonably
expect to acquire additional economically mineable strip
reserves, it did not find that it could not have acquired
such reserves in 1959 or 1967. Indeed, the record shows
that between 1959 and 1970 United Electrie did en-
hance its reserves at existing mines.” Moreover, other
coal producers acquirved new strip reserves in Illinois
and Indiana after 1960 and were actively prospecting
for coal reserves even at the time of trial (A. 1489-
1490).** '

8 Although it mined 50 willion tons of coal from 1959 to
1969, the cstimated reserves dedicated to existing mines declined
only about 18 nullion tons (DX 60, A. Ex. 517, 540, 544-561).

“ Commonwealth Edison was itself acquiring central Illinois
strip reserves which it expected to use (. 1422, 1450, 14H42).
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The district court also found that United Electrie
has no experience in developing deep coal reserves
and no “likelihood of acquiring it” (J.S. App. 6la).
But it did not consider whether, had Freeman (a deep
coal producer) not acquired the company, United
Electric could have acquired the necessary expertise,
either by training its own personnel, hiring already
experienced personnel, entering into a joint venture
of limited duration with a deep coal company, or even
acquiring a small deep coal producer.

Appellees have never disputed that ample deep coal
rescrves are available in the Eastern Interior Coal
Province. Humble Oil was able to acquire 3 billion
tons of deep reserves in 1965 and 1966 (DX 61, A.
Ex. 577, A. 849). The record shows that United Elec-
tric has had both the financial resources and general
coal marketing experience necessary to enter deep
mining,” that at least one company (Humble Oil)
made ade novo entry into deep mining after 1964,
and that one strip mining company (Ayrshire Col-
lieries) acquired an existing small deep mining com-
pany in the 1950s and used the acquired firm’s staff as

“ The company’s financial health has for many years been
excellent (p. 9, supra). Tn 1968, it had $10.7 million in work-
ing capital, a net worth of $26,9 million, and no long term
debt (GX 34, A. IZx. 40). .\ past president of United Electric and
of Freeman estimated that the cost of opening a deep mine at
Round Prairie Field, where United Electric has acquired deep
reserves, would be §6.5 million to $7.5 million (A. 94).

The market for United Electrie's strip-mined coal would be
available for deep-mined coal (A. 1493, 1693).

t Humble constructed a deep mine at a cost of Letween 10
million and $20 million (excluding the cost of reserves); the
mine is expected to produce three million tons of coal per year
for 20 to 30 years (A. 849).
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the nucleus of a new deep mining organization (A.
1490-1491).%

It is a well-known fact in the American economy, of
which this Court may fake judicial notice, that firms
in the extractive industries regularly and constantly
seek: and obtain new sources of supply. Oil companies
and natural gas companies are searching for new oil
and gas reserves; the record shows that coal com-
panies, too, vigorously pursuc this policy of explora-
tion and acquisition of additional reserves (A. 1498).
Moveover, research into new methods of extraction often
succeeds in rendering usable reserves which previously
conld not have heen economically mined.® It is hard
to believe that a firm as large, maportant, and finanei-
ally strong as United Electrie, which both in 1959 and
in 1967 was one of the major coal companies in the mid-
west, would idly sit by and allow its entire coal business
to disappear because 1its existing coal reserves werve
becoming exhausted. To the contiary, the realities of
cconomic life indicate that, had United Electric re-
mained an independent company, it, like other com-
panies similarly situated, would have vigorously

“ Although the Ayrshive venture was not successful, an official
of that company testified that the problems were unrelated to
extractive expertise: “I vather doubt that anyoue could have
mude a profitable operation out of it7 (A. 1491).

* As a result of the technological changes in methods of ex-
traction, the depths at which strip nmining may occur and the
proportion of ground cover to coal sean thiclkness (overburden
ratio) which can be economically removed have changed so that
mining of previously unusable coal deposits has become feasi-
ble (A. 57, 400, 532, G45-G4G. 680-600, 1480, 1495, 1532, DX
40, A. Ex. 403, GX 632, A. Ex. 158).
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pursued a policy of obtaining additional reserves to
enable it to continue its substantial business as its
existing reserves were depleted.

h. Similarly, the district court did not find, and the
record does not show, that, at the time of acquisition,
there was no possibility of solving United Electric’s
problems of a lack of adequate coal reserves other
than by eliminating the company. Cf. Citizen Publish-
g Company, supra. Indeed, the record does not indi-
cate that United Electiic sought or agreed to the merger
because of concern that it was about to go out of business
because of a lack of reserves. In light of the experience
of other companies in entering into deep mining of coal
without prior experience and the substantial deep min-
ing reserves available in the area where United Electric
operates (see supra, pp. 71-73), this merger could not
be justified by reference to United Electrie’s “inade-
quate resources’” unless and until that company had ex-
plored all possihilities but found them unavailable.
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CONCLUSION

The judgment of the district court should be re-
versed, and the case remanded for the entry of an
appropriate decree.
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