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its markets.” (J.S. App. 52a-53a; see also J.S. App. 57a-
59a.) Conversely, what the Government would have is a
market definition operating as an exclusionary rule of evi-
dence. They would ask the trial court to blind itself to
factors outside the coal industry that very definitely affect
the level of competition within it; and they would seek pro-
tection of their market share statistics from analysis that
might show them to be misleading or meaningless.®

In any event, whether it is technically correct to designate
the relevant product market energy or coal, there can be no
escaping the hard facts of record with respect to the “cru-
cially relevant” pressures on coal producers such as United
Electric-Freeman arising from the vigorous interfuel com-
petition existing in the marketplace, the bargaining power
that such competition gives consumers, and the impact of
environmental controls on coal’s rivalry with other fuels.

The same is true of the geographic markets adopted by
the court: whether United Electric and Freeman are said to
serve different areas within a market or different markets,
“viewed in the context of all the evidence in this case ... an
independent United Electric would not and could not com-
pete with Freeman to any substantial degree.” (J.S. App.
61a.) This finds parallel in United States v. Crocker-Anglo
Nat’'l Bank, 277 F.Supp. 133 (N.D. Cal. 1967) where

80 The approach followed by the court below finds parallel in
Kennecott Copper Corp. v. FTC, 467 F.2d 67, 71 (10th Cir. 1972)
(““it seems reasonable to consider . . . the competition that exists be-
tween coal and other fuels”); United States v. Connccticut Nat'l
Bank, 5 Trade Reg. Rep. (1973 Trade Cas.) /74,577 at 94,546 (D.
Conn, 1973) (“influences of the New York banks require serious
consideration and analysis when the Court considers the remaining
crucial issues in the case, i.e., the impact of the merger on competi-
tion"”); and United Siates v. First Nat'l Bank of Md., 310 F.Supp.
157, 168 (D. Md. 1970) (“non-commercial bank activities can be
taken into account in connection with the effect of the merger upon
commercial banking as the line of commerce in the given market”).
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the court rejected the contention that there was a state-
wide banking market but found that, even if there were,
there was no Section 7 violation in light of the insubstan-
tial competitive overlap between the merging companies.
277 F.Supp. at 169-73, 177-78.

The court’s own discussion of the likely competitive effects
of the combination {J.S. App. 60a-64a) makes clear that none
of its findings with respect to concentration, competitive
overlap, types of mining, types of coal, Commonwealth
Edison, United Electric’s inability to serve Chicago, United
Electrie’s “singularly unpromising” coal reserve prospects
and the like were dependent upon the market definitions
chosen by the court or would have been different had the
markets urged by the Government been adopted.®!

In light of the economic and commercial realities found to
exist by the trial court on the basis of substantial evidence,
it is clear that the decision below would have been no dif-
ferent had the subsidiary technicalities of market defini-
tion been resolved according to the Government’s wishes.
The assertions by the Government that the Court’s opinion
“reflects no analysis of the structure of the coal submarket
or of the impact upon it of the Freeman-United Electric
combination” and “no discussion of the effect of the com-
bination on competition within the sections of the country
proposed by the Government” (Gov’t. Brief, pp. 32 n.20,
50 n.36) are flatly wrong. The entire opinion constitutes pre-
cisely such an “analysis” and “discussion.” Accordingly,

81 In Brown Shoe, supre, this Court declined to consider whether
the Distriet Court had been correct in rejecting certain proposed
market definitions where such markets, even if proper, would not
“aid us in analyzing the effects of this merger” and where the
appellant could “point to no advantage it would enjoy” even if the
markets in question were used in lieu of those employed by the dis-
trict court. 370 U.S. at 327.
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while defendants submit that the court’s rulings on market
definition were correct, it is clear that even if the markets
had been defined as the Government asked, the outcome
would have been the same.

B. The District Court Correctly Rejected The Market
Definitions Urged By The Government.

The Product Market. There was nothing either factually
or legally novel in the Distriect Court’s examination of the
likely competitive effects of the United Electric-Freeman
merger within the framework of an energy market. Indeed,
the I'ederal Trade Commission recently sent to Congress
a report by its Bureau of Economiecs on interfuel substitut-
ability (focusing largely on utility consumers) which finds
that the results of its study support the conclusion that “an
energy market exists.” Feperar, TrapeE CoMmMISSION STAFF
Report, InTERFUEL SvustituTaBILITY In TrHE ELecTRIC
Urmary Secror Or Tre U.S. Economy 115 (1972). The pur-
pose of the report was to analyze the extent of interfuel
substitution “in order to establish the product boundaries
between the various energy sources.” Id. at 2. In doing so, it
confirmed that coal, gas and nuclear energy trade in a
“single market,” and that “the primary fuels are generally
good substitutes for one another.” /d. at 115-16.

In his dissenting opinion in the Court of Appeals stage in
the Tampa Electric litigation, Judge Weick was similarly
persuaded that:

“there exists such a degree of cross-elasticity between
coal and other boiler fuels as to constitute boiler fuels
the relevant line of commerce in this case. Ilach of the
boiler fuels—ecoal, oil, gas and atomic energy—is
utilized in the same manner to produce the same result.
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As each is consumed power is produced to drive the
- 0 P " N
generators which in turn produce electric energy.”s*

Numerous other cases have recognized the reality of inter-
fuel competition. See, e.g., Federal Power Commission v.
Hope Natural Gas Co., 320 U.S. 591 (1944); Fuels Re-
search Council, Inc. v. Federal Power Commission, 374 F.
2d 842, 845, 850, 852-54 (Tth Cir. 1967); National Coal As-
sociation v. Federal Power Commaission, 247 F.2d 86 (D.C.
Cir. 1957); Maississippt River Transmission Corp. and
United Gas Pipe Iname Co., 41 FPC 555 (1969) ; Natural Gas
Pipeline Co. of America v. New York Ceniral RR. Co., 323
ICC 75 (1964) ; and Natural Gas Pipeline Co. of America,
28 FPC 731 (1962).

Similarly, in this case, the Distriet Court determined the
“competitive battle waged by various forms of energy” to
have been “documented in this litigation.” (J.S. App. 55a.)
Coal was found to have the same uses as the alternative
fuels with which it competes (J.S. App. 27a), the same
customers (J.S. App. 29a-40a), a high degree of sensitivity
" to price changes of other fuels (J.S. App. 13a, 28a-29a, 36a-
39a, 43a-44a, 51a-52a), and was viewed as an integral part
of the energy market by the publie, industry, and Govern-
ment itself. (J.S. App. 13a-14a, 29a, 31a-32a.)

To combat these commercial realities, the Government
catalogues the differences between coal and other forms of
energy. (Gov’t. Brief, pp. 21-31.) To be sure, there are coal
trade associations, labor unions, and publications; admit-
tedly, coal looks different from gas, oil and uranium and is
mined and prepared in a different way. But the fact that an

82 Tampa Elcctric Co. v. Nashville Coal Co., 276 F.2d 766, 780
(6th Cir. 1960), rev’d, 365 U.S. 320 (1961). In its reversal of the
majority opinion, this Court found it unnecessary to decide whether
boiler fuels, rather than coal alone, was the appropriate line of
commerce. 365 U.S. at 328-30. But see Brown Shoe Co. v. United
States, 379 U.S. 294, 330 (1962).
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oil derrick is of no use in a coal mine, or that coal is black
and uraninm yellow, are all distinetions without a difference
and contribute nothing to the determination of whether
there is interfuel competition®® And the statement that
“[cloal’s dominance . .. is not likely to disappear soon”
(Gov’t. Brief, p. 27) means nothing more than that the com-
petitive battle among various forms of energy is not yet
over.

While the Government’s Brief adopts an essentially
mechanical approach to the considerations suggested in
Brown Shoe®** for determining submarkets, the cases make
clear that in determining the appropriate line of commerce,
legalisms are no substitute for examination of the economic
and commercial realities involved. The opinion in Brown
Shoe itself notes that “Congress preseribed a pragmatic,
factual approach to the definition of the relevant market
and not a formal legalistic one.” 370 U.S. at 336. This
Court has also pointed out with reference to Brown Shoe
that:

“Concededly, these guidelines offer no precise formula
for judgment and they necessitate rather than avoid,
careful consideration based upon the entire record.”
United Stales v. Continental Can Co., 378 U.S. 441, 449
(1964).

Both before and after Brown Shoe the cases acknowledge
the principle that “the boundaries of the relevant market

83 As far as price differences in raw fuel are concerned, the trial
eourt recognized that, “the choice between competing fuels depends
not only on delivered price, but on such matters as relative thermal
efficiencies and differences in capital costs of burning equipment as
well. The costs of storing, handling, and in some instances, dispos-
ing of the fuel by-products or residuc, for example, are economic
factors which can make a low-cost fuel the most expensive fuel . . . .
In some areas, operating considerations, such as air pollution con-
trol regulations, may require a premium priced fuel and foreclose
consideration of others.” (J.S. App. 28a-2%a.)

$4 Brown Shoe Co. v. United States, 370 U.S. 294, 325 (1962).
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must be drawn with sufficient breadth . . . to recognize com-
petition where, in fact, competition exists.” 370 U.S. at 326.
See United States v. Continental Can Co., 378 U.S. 441, 457
(1964) ; United States v. duPont & Co., 351 U.S. 377, 404
(1956) ; United States v. Connecticut Nat’l Bank, supre
note 80, {74,577 at 94,544; United States v. Columbia
Pictures Corp., 189 F.Supp. 153, 185 (S.D.N.Y. 1960).%

The Government would fault the District Court’s read-
ing of United States v. Continental Can Co., 378 U.S. 441
(1964). (Gov’t. Brief, pp. 33-35.) Chief Judge Robson, how-
ever, construed the decision (which involved only whether
the Government had made out a prima facie case) in pre-
cisely the same manner as Justice Goldberg in his con-
curring opinion. That is to say, that the relevant produect
market was a question of fact in each case, and that “upon
remand it will be open to the defendants not only to rebut
the prima facie inference that. metal and glass containers
may be considered together as a line of commerce but also
to prove that plastic or other containers in fact compete
with metal and glass to such an extent that as a matter of
‘competitive reality’ they must be considered as part of the
determinative line of commerce.” 378 U.S. at 466.

What the Government really despairs of, however, is
not that the District Court adopted the wrong line of com-
merce, but that 1t did not decide the “crucial” question in
the litigation seolely on improperly aggregated coal pro-
duction statistics. As is discussed below, the court properly
refused to do so and declined to view the case as a numbers
game. If, for example, the Court’s conclusion had focused

85 The decision in United States v. Alwminum Co. of America,
377 U.S. 271 (1964) announces no different rule. Insulated alumi-
num conductor was found to be a submarket because there was not
a sufficient degree of competitiveness between that product and in-
sulated copper conductor. 377 U.S. at 276-77.
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on defendant’s de mmimus share of energy markets, the
Government’s quarrel with the trial court’s produect market
might have some substance. Since, however, that was
decidedly not the rationale helow, the Government’s argu-
ments on the line of commerce issue, and the issne itself,
have no significance.

The Geographic Markets. Upon the issue of the relevant
geographie market, there 1s and was no dispute among the
parties concerning the proper legal standard: appropriate
sections of the country must “correspond to the commercial
realities of the industry and be economically significant.”
Brown Shoe Co. v. United States, supra, 370 U.S. at 336-
37.8¢ But while the Government claims that each of the two
geographic markets it proposed ‘“corresponds to the com-
petitive realities of the coal industry” (Gov't. Brief, p. 37),
the trial court properly decided this factual issue against
them:

“The Government’s proposed geographic markets,
Illinots and the Eastern Interior Coal Province, are
based essentially on past and present production stat-
isties and do not relate to actual coal consumption
patterns. The Government failed to produce evidence
to establish the existence of a market for coal within
these two proffered geographic areas.” (J.S. App.
o6a.)

The evidence overwhelmingly supported these findings.87

86 Accord: Case-Swayne Co. v. Sunkist Growers, Inc., 369 F 24
449, 456 (9th Cir. 1966), rev’d on other grounds, 389 U.S.
(1967) ; United States v. Connecticut Nat’l Bank, supra, {74,577 at
94,544 ; United States v. Northwest Industries, Inc., 301 F.Supp.
1066, 1083-84 (N.D. Ill. 1969) ; United States v. Tidcwater Marine
Service, Inc., 284 F.Supp. 324, 332 (E.D. La. 1968); United States
v. Craocker-Anglo Nalional Benk, 277 F.Supp. 133, 173 (N.D. Cal.
1967); and United States v. Kimberly-Clark Corp., 264 F.Supp.

457 (N.D. Cal. 1967).

57 Significantly, the Government's Brief is searched in vain for

a claim that either Illinois or the so-called Province sales area is a
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The Government’s failure to prove the existence of either
an Illinois or an “Kastern Interior Coal Province sales
area’” market for coal was mainly at the hands of its own
trial economist, James Folsom. On direet examination,
under cross-examination, and when questioned by the court,
Mr. Folsom confessed he had “problems” with the Govern-
ment’s suggestion of the “Province sales area” as a mar-
ket—principally because of its failure to take account of the
important role which transportation costs play in defer-
mining where coal from any given mine can be sold. He
could also not explain why certain areas had been in-
cluded within the “Province sales arca” and others ex-
cluded, (Folsom A.1689-90, 1701, 1711-12.) The following
examination of Mr. Folsom by Government counsel is
illustrative :

“Q. I hand you what has been received into evi-
dence as Government’s Exhibit 52, which is a chart
entitled “1967 Sales of Coal in the Iastern Interior
Coal Province Sales Area by Coal Producers Located
in Illinois, Producing District No. 10; Indiana, Pro-
ducing District No. 11; and Western Kentucky, Pro-
ducing District No. 9.”

“I ask you to examine this exhibit, sir, and on the
basis of the exhibit to tell us your opinion as to the
validity of the Government’s choice of the Hastern
Interior Coal Province sales area as one of the rele-
vant economic markets in this lawsuit.”

“A. I do wnot believe that this exhibit will stand
alone—I do not believe standing alone it will justify
seeing the Eastern Interior Coal Province Sales Area

“market”. The Government does observe that the province consti-
tutes a “producing area,” that production figures are published for
the provinee, that the “region is geologically united, and underlain
by a coal-bearing sequence of rock,” and that “Illinois has more
coal resources than any other State.” (Gov’t. Brief, p. 35-39 and n.
22.) However, these factors hardly bear on the question of whether
these areas constitute markets.
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as a market. It gives you some basis for this, in that
the percentages of production sold within the area,
production by the companies in the FEastern Interior
Coal Provinece, is fairly substantial in terms of their
sales within the area; but you have to have the testi-
mony from the people aboul the fact that they buy
coal all over this area, et cetera, to justify saying this
is an economic market.” (Folsom A.1711-12.)

There was, of course, no such testimony and the court
so found. (J.S. App. 65a.)%8

Similarly, there was no evidence supporting the exist-
ence of an Illinois market for coal and the Government ad-
mitted that no industry witnesses testified to its existence.
(GRF, p.188.) As the court observed (J.S. App. 56a),
while Mr. Folsom had “concluded that the State of Illinois
was the most appropriate market” (Folsom A.1689-90), he
never explained why and could name no factor that made
the state’s political boundaries a meaningful measure of
the relevant geographic market for coal. (Id. at 1697-98.)*
Defendants did show, however, that use of Illinois as a
market was particularly inappropriate since 70 percent of
Freeman's Southern Illinois production was shipped out of
state, and, excluding shipments to Edison, less than 38 per-
cent of its fofal 1967 production was shipped to consumers
in Illinois. Freeman Response To Government Question-
naire.*®

88 This presents a factual situation identical to that in Uniled
States v. Crocker-Anglo Nat’l. Bank, 277 F.Supp. 133, 170 (N.D.
Calif. 1967) where the Court noted that the Government could net
identify any customer in a state-wide banking market.

80 Mr. Folsom also testified that using the Mississippi and/or
Ohio Rivers (which also define the boundaries of Illinoig) made no
sense as dividing lines in determining a coal market. Tr. 2538-39.

% Tndeed, even the Bureau of Mines economist who prepared the
statistics used by the Government recognized that the market areas
in which coal ean be sold are determined by Freight Rate Districts
and not by state boundaries. He testified that his statisties did not
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The Government’s consumption statistics with respect to
Illinois and the “Province sales area” (Gov’t. Brief, pp. 39,
40) also failed to support the claim that these were markets.
The fact that 82 percent of the coal consumed in Illinois
is produced in Illinois no more demonstrates that it is a
market than the fact that 100 percent of the coal sold in the
western hemisphere is produced there indicates that there
is a western hemisphere coal market. While such data may
imndicate that the market is no larger than the area in ques-
tion, it plainly provides no insight as to whether the area
1s itself a market.®

The Government does not, because it cannot, effectively
deal with the fact that its proposed markets have no rela-
tion to the “actual coal consumption patterns” that are
dictated by considerations of transportation cost. (J.S. App.
96a-97a.) Coal is, of course, a transportation intensive
commodity. This Court has long been aware that “[a] differ-
ence of a few cents per ton in the transportation charge is
normally sufficient to divert a coal contract from one mine
to another.” Ayrshire Collieries Corp. v. United States, 335
U.S. 573, 586 (1949). It is not surprising, then, that the
Distriet Court found the “evidence clearly indicates that
transportation costs largely determine those facilities for
whose business coal mines are able to compete and those

deal with specific markets and conceded that “anyone with even a
minimum amount of knowledge of the coal industry” knows that
in the Fulton-Peoria area, for example, eannot be sold
eoal from Southern Illinois on a competitive basis. (Gallagher A.
320-22.)
®1 The shortcoming of the Government’s market delineation pro-
cedure in drafting its complaint was simply that it was incomplete.
Had the Government carried its own technique one step further, it
would have found, as did the trial court, that the TCC-designated
Freight Rate Districts in which the mines of United Electric and
Freeman were located serve “separate and distinet” marketing
areas. (J.S. App. 57a-59a, 62a.)
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mines to which coal consumers can practicably turn for
supplies.” (J.S. App. 57a; see also J.S, App. 19a-20a.)**

Finally, the Government’s argument that “there may be
more than one relevant section of the country” (Gov’t. Brief,
p. 44) avails it nothing. Other relevant geographic markets,
if there are any, still have to correspond to “commercial
realities” and those urged by the Government did not. As
the court observed, “[r]esponscs to the subpoena question-
naire [which the Distriet Court had ordered] sent to mid-
west coal consumers demonstrated that each Freight Rate
Distriet serves a distinet and definable area, as did the
testimony of producers and consumers.” (J.S. App. 57a.)
This evidence showed that distribution patterns of coal
were dictated not by political boundaries, but by transporta-
tion costs, coal quality characteristics®*® and Freight Rate
Districts. (J.S. App. 57a; Steiner A.1602-15; see, generally,
DPF 283-88, A.963-65; DPF 309-45, A.970-79.)

The Government's attempt to obfuscate the “commereial
realities” of actual coal distribution patterns fails. First,

“2 The Government’s reliance (Gov't. Brief, p. 43) on Tampa
Eleciriec Co. v. Nashvillc Coal Co., 365 U.S. 320 (1961), is misplaced.
The fact that coal producers in a number of states might effectively
compete for the business of a customer located in Florida—far re-
moved from any coal production and thus offering no significant
shipping cost advantage to producers in a single area—has abso-
lutely no bearing on the guestion whether a coal producer located
in one Illinois Freight Rate District can successfully compete with
a producer in another Ilinois Freight Rate Distriet for customers
whose location gives the latter producer a very substantial shipping
cost advantage. In the present case, involving just such cost advan-
tages, the trial court found that disadvantaged producers could not
compete.

%22 The simple faet is that coal is mnot, as the Government
urged below, a fungible commodity which ¢an be sold anywhere.
Coal varies considerably in such characteristics as sulphur content,
ash content, moisture content, ash softening temperature, BTU
rating and the like. Because boiler equipment is custom-designed,
such characteristics are among the important factors which deter-
mine from which mines a consumer can practicably buy coal. See gen-
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such patterns are not hased on rail rates alone (Gov’t.
Brief, pp. 45-46), but upon all relevant costs, as the opinion
and evidence demonstrate. The fact that defendants’ mar-
kets were not “contiguous” (Gov’t., Brief, pp. 47) is of no
‘consequence ; we are aware of no legal or economic theory,
and none is cited, that holds that markets must be “con-
tiguous” if there are more than one. Further, the claim that
defendants’ markets were hased on only one year’s sales
data (Gov’t. Brief, p. 48) overlooks the facts that (1) the
markets revealed were supported by the testimony of con-
sumers and producers;*® (2) the markets were also tested
against sales data collected by the Government;** (3) the
purchase of coal under long-term contracts, as well as the
rigidity of transportation rates, tends to “fix” distribution
patterns for years;®® and (4) since sales data for 1965

erally, DPF 289-96, A.965-67. While the Government advised the trial
court that “[o]ur position is that coal is coal . . .”, it can only have
been embarrassed when one of its own employees readily conceded
during deposition that the Government itself would never “order
coal without regard to its characteristics,” (Compare Transcript of
Pre-trial Conference of February 19, 1969, p.6 with Nix A.423-
24.) Indeed, the Government’s official solicitation form for coul
bids specifically provides that whenever the offered coal is not in
conformance with specifications it “shall be rejeeted as being non-
responsive,” (Burton Dep.Ex.1, p.6, A.Ex.1413.)

9 Davis A.1199-1202, 1205; Sherwood A.1375; Moser A.1386,
1389, 1394; Wood A.1176-78; Tomey A.1110-12; Steele A.1266-G7,
1280; Tarzy A.271-72; Hill A.1298-99, 1303, 1306 ; Morris A.1072-74,
1079, 1151-53; Nugent A.1517-19; Redard A.570-73; King A.403-04,
'409; Beck A.431-32; Morrison A.602-04, 606-07; Abrabamson A.652-
. 55; Petersen A.367-69, 374.75, 377-78; Nicosin A.527-28; Tarzy
A.256-57, 270-T1.

%4 The Government sent a questionnaire to virtually every Mid-
west coal producer seeking information as to the destination of all
coal shipments for 1965, 1966 and 1967. Defendants checked their
analysis of markets against this sales data collected by the Govern-
ment, for 1967. The results were essentially identical. Compare DX
55 with DX 56, A.Ex.462, 481.

05 To illustrate, DX 57, A.Ex.506, is a chart prepared in 1960
showing utility use of coal in that year according to Freight Rate
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and 1966 were available to the Government, they could
easily have shown 1967 data to be unreliable if that had been
the case.”®

Finally, the Government attempts to disparage these
actual coal distribution patterns by calling them a “patch-
work” and a “crazy-quilt” and claiming that, while they are
“purportedly’” based on actual areas served, they “do not re-
flect the way coal is marketed.” (Gov’t. Brief, pp. 44, 45,
47.) This overlooks that (1) these patterns are based on the
responses of virtually every significant consumer of coal in
the Midwest to a subpoena questionnaire issued by the
District Court in a form agreed to by the Government, and
(2) the accuracy of all of this data was stipulated in ad-
vance of trial, including the fact that “{i]n 1967, approxi-
mately 97 percent of the production in the Fulton-Peoria
Freight Rate District, 100 percent of the production in the
Springfield Freight Rate District and 98 percent of the pro-
duction in the Belleville Freight Rate District and 85 per-
cent of the production in the Southern Illinois Freight Rate
District, was shipped to one or more of [these]market
areas ....” (DX 49(a), A.Ex.345; DPF 316-20, 323-27,
330-34, 337-42, A.972-78.)

In any event, the trial court’s finding that “[t]he Freight
Rate Districts in which the mines and reserves of United
Electric are located serve separate and distinet markets
from those in which the mines of Freeman are located”
(J.S. App. 62a) was addressed not so much to the subsidi-
ary legal question of the appropriate “section of the coun-
try,” but to what the facts of record showed with respect
to the marketing of coal. Whether it is technically correct
to say that United Eleetric and Freeman serve separate

distriets. The pattern shown in that year is virtually identical to
that revealed by defendants for 7967,

U8 See note 94, supre, and DPF 47-48, A.899.
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markets within a “section of the country” or to say that they
serve separate “sections of the country,” there can be no
denying that “United Electrie would not and could not com-
pete with Freeman to any substantial degree.” (J.S. App.
Gla.)ren

C. The Government’s Structural Data Was Not A Fair
Measure Of The Competitive Impact Of The Combina-
tion.

In their post trial brief at page 8, the Government as-
serted that “the chief function of the market delineation is
to identify an area within which sales percentages can be
relied upon for substantial guidance in measuring the im-
pact of the merger on competition.” Under the factual cir-
cumstances in this case, however, and consistent with prior
decisions of this Court, the District Court very properly
rejected the Government’s simplistic structural approach.

At the outset, it should be observed that by repeatedly
referring to the question of the establishment of a prima
facie case in connection with its structural data (Gov’t.
Brief, pp. 17, 51, 52, 53, 57, 58, 64), the Government confuses
the true posture of the case before this Court. Unlike United
States v. Continental Can Co., 378 U.S. 441 (1964), and
United States v. Pabst Brewing Co., 384 U.S. 546 (1966),
the Distriet Court helow did not dismiss the complaint at
the close of the Government’s case on the ground that it had
failed to carry its initial burden of proof. In contrast, the
question for review here is whether the findings of the court
below, after a full trial, are “clearly erroneous.” United
States v. du Pont & Co., 351 U.S. 377, 381 (1956) ; United
States v. Yellow Cab Co., 338 U.S, 338, 342 (1949) ; Fed. R.
Civ. P. 52(a). The Government’s seeming unwillingness to

86a See again, United States v. Crocker-Anglo Nal’l Bank, 277
F.Supp. 133, 169-73, 177-78 (N.D. Cal. 1967) (discussed at pages
51-52, supra). '
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address itself to this question—while perhaps understand-
able in view of the comprehensiveness of the record and
the District Court’s conscientious analysis of it-—cannot
alter that fact.

Nor is this case like United States v. Philadelphia Na-
tional Bank, 374 U.S. 321, 366 (1963), where this Court
found “nothing in the record . ., to rebut the inherently
anti-competitive tendency” of the merger. After two years
of pre-trial discovery and a month-long trial, creating a
record that included more than 10,000 pages of exhibits and
more than 7,500 pages of testimony, the trial court had
more than ample support for its conclusion that the Gov-
ernment’s siructural case could not be sustained.

In addition to the weakened significance of the Govern-
ment’s structural data brought about by aggregating such
statistics in “economically unrealistic markets,” (J.S. App.
65a) "% other key factors interdicted use of such data as
an accurate measure of the competitive impact of the com-
bination in any line of commerce, in any section of the
country. These were as follows:

1. The most significant deficiency in the Government’s
statistical case was the total disregard of the “key factor
in a coal producer’s market strength—coal reserves.” (J.S.
App. 65a.) As we have discussed above, the level of verifi-
able, substantial and uncommitted coal reserves is vastly
more determinative of a supplier’s ability to compete than
past or current production levels. An analysis of the market
that takes no note, on the one hand, of United Eleetric’s
enfeebled reserve position and, on the other, of Humble’s
competitive importance after acquiring more than 3 billion
tons of deep reserves in Illinois, just cannot be considered

veb Ty addition, while the Government concedes that metallurgical
coal and steam coal do not compete (GRF, p.8; DX 46, p.35,
A.Ex.329), its production statisties do not reflect this.
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a full and accurate measure of competition in any market.
The Government’s statistics ignore Humble simply be-
cause it hadn’t yet started production.

2. The Government’s structural data was also deficient
in that it failed to take into account the nature of the cus-
tomers for whose business coal companies compete. Where,
as here, the customers in a given market are technologically
sophisticated, make it standard practice to buy only after
careful investigation of the sellers, and possess the formid-
able bargaining power of the large-scale, long-term pur-
chaser, production data simply cannot accurately reflect the
competitive strength of the sellers in the market. Un-
deniably, the freedom of action possessed by sellers in
such a market is totally different from that existing in a
market of powerful sellers and small, weak purchasers.

" The instant case thus contrasts sharply with those previ-
ously before this Court involving seller-dominated indus-
‘tries and markets in which the consumer wielded virtually
no power. United States v. Von’s Grocery Co., 384 U.S. 270
(1966) involved the retail grocery market; United States v.
Pabst Brewing Co., 384 U.S. 546 (1966) concerned the beer
market; and in United States v. Philadelphta National Bank,
374 U.S. 321, 369-370 (1963), this Court was concerned with
the small businessman’s lack of power in the commercial
banking market. In the markets in which the defendants in
the present case compete, on the other hand, tremendous
power is wielded by customers.

3. The Government’s production statistics suffered from
the further deficiency of ignoring the pervasive changes
that have occurred in the coal industry over the past quar-
-ter century. As the trial court stated in the course of its
in-depth analysis:
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“The effect of the changes since World War II in the
patterns of coal consumption and marketing, in labor
costs, in mining fechnology, in productivity, in coal
preparation procedures and in transportation costs has
been to enhance the economies of scale production and
to greatly increase capital requirements. This, in turn,
has led to an increase in the size of mines.” (J.S. App.
16a.)

“[T]he innovations i the coal industry that have made
coal prices competitive with other forms of energy have
created the need for large scale production and, thus,
for large companies. Exxperts for both the Government
and the defendants agreed that under these circum-
stances, increase in the size of coal mining companies
and the concentration of more production in fewer
mines, as well as more output of a given mine devoted
to a particular source, have been economically in-
evitable.” (J.S. App. 24a.)

In recent years, the coal industry has lost to other fuels
its transportation market, its spaceheating market, and its
dominant position in the industrial markets; the utility
market has emerged as the principal market for coal. (J.S.
App. 11a-12a.) As we have discussed above, in order to
compete successfully for utility customers under the long-
term contractual arrangement that i1s now generally re-
quired, successful coal producers have necessarily grown
in size.

Both the defendants’ and the Government’s economic
experts agreed that it was the disappearance of domestic
and railroad markets, as a direct result of interfuel compe-
tition, coupled with the rise of long-term contracts, that
was responsible for the withdrawal and disappearance of
smaller coal producers. (Steiner A.1576, 1619-20; Folsom
A.1706.) As the court found, from the testimony of a num-
ber of witnesses, “small producers are, for all practical pur-
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poses, in a ‘different business.”” (J.S. App. 17a and n.1S;
see, generally, DPF 159-64, A.928-30.)

Moreover, the evidence showed that apart from the activi-
ties of Peabody Coal Company there was no trend toward
concentration. It was seen that, excluding Peabody, the pro-
duction shares of the two, four, and ten largest producers
had, since 1959, remained stable or declined,®” and that the
United Electric-Freeman combination “accounted for less
of the coal produced in Illinois and the three-state area in
1967 than it did in 1959.” (J.S.App. 60a.) Whether or not
the Government is correct in its assertion that “the effects
of an increasingly concentrated market structfure are not
mitigated merely because the increases are caused chiefly
by a single company” (Gov’t. Brief p. 56), the assertion is
irrelevent ; the Government’s consent decree with that sin-
gle company (Peabody) has cured and nullified those effects
to the Government’s satisfaction. As for the future, decon-
centration will continue as Humble Qil opens a mine with
an output of 3 million fons per year and Peabody divests
itself of an operation annually producing 6 million tons.
Furthermore, the Government will surely prosecute and
prevent any truly anticompetitive coal or interfuel merger.

4, Finally, the inadequacy of the Government’s structural
approach to the case at bar was further demonstrated by the
Government’s action during the negotiating of the consent
decree in the Peabody case. The Antitrust Division went on
record there (DX 37, A.Ex.264) that it would approve
“without reservation” a merger of the Midland operation
(which Peabody had consented to sell) and Zeigler Coal and
Coke Company. This combination would have heen struc-
turally indistinguishable from United Electric-Freeman,
with the resulting combination in either situation constitut-

97 (3X 64, A.Ex.83; (X 72, A.Ex.91; GX 77, A.Ex.96; GX 85,
A.Ex.98; DX 237, A.Ex.1274 ; Steiner A.1615.21,
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ing the second largest coal producer in Illinois and the Mid-
west. The Government’s willingness to approve a Zeigler-
Midland merger “without reservation” casts doubt on both
the seriousness and the substance of its contention that anti-
competitive effects will follow from a continuation of the
United Electric-Freeman affiliation. Significantly, when he
was asked fo make a competitive assessment of Zeigler-
Midland following a simplistic structural approach, the
Government’s economist at trial balked, stating, I would
still want more information. I would still want to look fur-
ther.” (Folsom A.1709).%%

In view of all the evidence, the trial court very properly
concluded that “continnation of the affiliation between
United Electric and Freeman is not adverse to competition,
nor would divestiture benefit competition even were this
court fo accept the Government’s unrealistic product and
geographic market definitions.” (J.S. App. 65a-66a.)

IIIL

THE FOURTH QUESTION PRESENTED BY THE GOV.-
ERNMENT IS UNTIMELY, INCONSISTENT AND
WITHOUT MERIT.

The argument developed by the Government under its
fourth Question Presented (Gov’t. Brief, pp. 2, 19-20, 63-

98 As we pointed out in the Motion to Affirm, the Government
cannot satisfactorily explain its inconsistent and irreconcilable ac-
tions. We have here not a case where the Government has merely
taken no action on the one hand, while bringing suit on the other.
Rather, it is a unique situation where the Antitrust Division has
taken -affirmative and contradictory action with respeet to structur-
ally identical mergers, approving the ereation of one “without reser-
vation” while simultancously seeking to dissolve another that has
existed for more than a decade. Recognizing the questionable
nature of such action, the Chief of the Antitrust Division’s Chicago
office has stated on the record that he has ““‘some sympathy with
the defendants [United Electric-Freeman] in the Zeigler (cont.)
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74) raises the claim that the District Court erred in not
invoking this Court’s teachings with respect to the “failing
company”’ defense.?® Preliminarily, it should be observed
that the Government’s apparent full retreat from its earlier
request for an examination of the evidentiary support for
the District Court’s conclusions regarding United Electric’s
future, and a determination whether United Electric’s
potential had been “cut off” in 1939, speaks convincingly to
what the trial record shows on those issues. (J.S. Questions
3 and 4 and pp. 20-24; Gov’t. Brief, p. 2 n.1.)

As for the late-arriving claim that the District Court
viewed United Electric’s competitive viability under erron-
eous legal standards and at the wrong point in time, this
is a contrived afterthought at odds not only with the record
but with the Government’s own position throughout the six
years of this litigation. Indeed, all that the Government’s
new argument demonstrates is the desperate nature of its
attempt to find some means, however strained and biz-
arre, to avoid the overwhelming record evidence showing
that the challenged combination does not run afoul of
Section 7.

The Government’s naked assertions (Gov’t. Brief, pp. 20,
70-74) that there is a deficiency in the record with respect
to United Electrie’s condition and prospects in 1959 and
1967 are nonsense.'*® The Government’s suggestion {without

matter.” (Transcript of Pre-trial conference of October 3, 1969, p.
10, A.872.) The Zeigler-Midland affair is discussed in detail in De-
fendants’ Proposed Findings 449-56, A.1011-14.

9% We respectfully submit that the Government in injecting issues
not presented in its Jurisdictional Statement has wviolated Rule
40(1) (d)(2) of this Court, and this portion of the Government’s
brief should properly be disregarded.

100 Because of the last minute nature of its present argument, the
Government has apparently not had time to decide whether it be-
lieves the District Court should have judged United Electric’s state
as of 1959 or as of 1967. (See Govt, Brief, pp. 19, 20, 71, 73.)
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benefit of record citation) that, left to itself, United Electric
“would have vigorously pursued a policy of obtaining ad-
ditional reserves to enable it to continue its substantial
business as its existing reserves were depleted” (Gov't.
Brief, pp. 73-74) is a pipe dream.

As the Principal Geologist of the State of Illinois put it
w 1967: “So intense has been the interest in the more
favorably situated strippable reserves, that I do not know
of any prime acreage that is not now under control.” (DX
34, AJx.259,) This paralleled the assessment, agan in
1967, of Paul Weir Company that “there are not available
for purchase from non-operating owners a sufficient num-
ber of adjoining tracts that when asscmbled would amount
to strippable coal reserves over 10 million tons.” (DX 87,
attached letter, p. 3, A.Ex.793.)

Nor was this strip reserve scarcity a recent phenomenon
in 1967. To the contrary, the evidence was that “by 1960,
there was no longer any possibility of acquiring or estab-
lishing, for transfer to coal producers, of any new econom-
ically mineable strip coal acreage in the Illinois basin of
sufficient size to justify the opening of new mines.” (DX 88,
A.Ex.7T96; see also DX 87, p. 27, A.Ex.779. ) That such was
the situation throughout the 1960’s was common knowledge.
As Mr. Nugent explained in his 1968 deposition, the unavail-
ability of Midwest strip reserves was known to virtually
everyone in the utility, mining equipment and coal indus-
tries—“down to cub engineers who have just been in the
husiness a couple of years.” (Nugent A.G2.)**

101 See pages 18 to 19, supra. As the Government knows full well,
the court’s observation that there was no evidence that “reserves
are presently available,” (J.S. App.63a; emphasis, the court’s) was
not intended to contrast United Electrie's condition and prospects
at trial with those obtaining in 1959. Rather, it was responsive to
the Government’s speeulations at trial—repeated in its Jurisdie-
tional Statement (J.S. 23-24) and here (Gov't. Brief, pp. 10, 13, 66,
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That an independent United Electric could not have ac-
quired the strip reserves needed to prolong its competitive
life is further confirmed by the unsuccessful efforts to ae-
quire such reserves made by Amalgamated in the 1950’s
and Humble in the 1960’s. (Dorrance A.394; Stipulated
Testimony of George H. Shipley, A.848.)

Finally, United Electrie’s own efforts, immediately fol-
lowing the merger and continuing thereafter, place the
question beyond doubt. Prior to 1959, United Electric had
not built properly for its future. It had no “real” land
department, its competitors had far better prospecting
organizations, and it had taken up only 7 of more than
200 fields of coal reserves its employees had examined;
some of the best of these were dropped without investiga-
tion.!?? Frank Kolbe, the company’s former President, de-
fended United Electric’s coal reserve policy during this
time on the basis that the company had other uses for its
money and that he did not care to tie up money for coal
fields that would not be mined for a long time in the
future.103
- Once control of United Electric was gained in 1959 by
Freeman, United Electric made a vigorous but unsuccess-
ful effort to purchase additional coal reserves.'®* It was

73)—that mining conditions have changed in the past, that they
may continue to change, and that “properties which UEC has in-
vestigated in the past . .. may become economically strippable in
the future.” (Gov’t. Post-Trial Brief, p. 141; see also Def. Post-
Trial Brief, pp. 88-89.)

102 See, generally, DPF 8491, 126-29, A.908-10, 919-21; Kolbe
Dep. Ex. Y, p.3, A Ex.1648; Morris A.1061- 64; Latlmer A"97 98,
310-19; Nugent AGB Kolbe Dep. Ex. N, A.Ex. 16"’9 DX 13, A.Ex.
224, Inman A.198-99.

103 Kolbe A.141-42, 144-45, 149-50, 179-80.

104 See, generally, DPF 92-99, A.910-12; Ames A.1450; Thorson
A 1169- TO 1261; Nugent A.66- 68 1525-27; Morris A.1162; Inman
A.212-13; Camicia A.88- 90, 95-97, 1357-58, 1363-64, 1368- 70 Hop-
per A. 1498-1500; DX 113, pp.4080, 4086, 4138, 4196, A.Ex.1029-30,
1032, 1035.
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made clear to the company’s management that all of the
money necessary would be made available for their acquisi-
tion,'*® and Robert Inman, United Iclectric’s Vice President
of Operations, testified (A.211) that he had an “open book™
with respect to such expenditures. In their search for addi-
tional reserves, United Electric’s personnel were given ex-
tremely wide latitude and were not limited to the acquisition
of reserves with a potential of immediate commercial de-
velopment only. (Nugent A.70-71; Camicia A.1369.) As
the Government admitted, United Electric investigated
many strip-coal areas throughout Illinois, Indiana, and
Kentucky, but these efforts were unsuccessful. (DPF 95-96,
A911; GRF, p. 16.) The Government also admitted that
“after 1959, UE(C’s management sought to acquire econom-
ically recoverable reserves, i.e., reserves which were mer-
chantable and capable of making a profit.” (GRF, p. 15.)

The evidence was equally clear that United Electric’s
inability to undertake deep mining had nothing to do with
whether it had remained independent or whether that read-
ing is taken in 1959, 1967, or any other date. Long before
the merger United Electric had repeatedly stressed that
strip mining was its business and that deep mining was
not.® And witness after witness attested to the fact that
United Electric would have been unable successfully to
undertake deep mining.'®” As the Paul Weir Company
summed up the situation: “While it is, of course, impossible
to state for certain whether or not United Electric would
even have attempted to undertake deep mining, it is improb-
able that they could have done so successfully, and, there-

105 Nugent A.70; DX 113, pp.4080, 4086, 4138, 4196, A.Ex.1029
30, 1032, 1035; Camicia A.1363-64; Morris A.1162.

108 See pages 22 to 23, supra.
107 See pages 24 to 28, supra.
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fore, highly unlikely that they would have tried.” (DX 87,
pp-29-30, A.Ex.781-82.)

The trial court’s opinion makes plain that its analysis of
the challenged combination was not confined narrowly to
the time of trial. Rather it encompassed a full review of all
the evidence on all the likely competitive consequences of
the Freeman-United Electric affiliation—from its inception
through the trial date and beyond. As the court below
summarized the results of its two-year review of the record
before it :

“The challenged combination has been in effect since
1959, and yet no adverse consequences with respect to
competition were shown either fo have occurred or
likely to occur.” (J.S. App. 64a)08
It is incredible that the Government would fault the
District Court for a supposed failure to make more findings
with respect to United Electrie’s 1959 and 1967 prospects.
The Government’s claim 2 this Court that such findings are
the key to the case is in sharp contrast with its claim in the
court below that such findings were “irrelevant.”

The Government here¢ criticizes the trial court, for ex-
ample, for the lack of specific findings showing that United
Electric had “no alternative way of preserving its exist-
ence.” (Gov’t. Brief, p. 70.) But below it urged against
making such findings. It asked the trial court to reject
Defendants’ Proposed Finding 426 (A.1003), stating that

108 Time and again the trial court specifically addressed itself to
a consideration of the evidence over the years. For example, “the
combination is in its second decade without demonsirating any of
the indicia of concentration” (J.S. App. 60a); “[t]he mines and
coal reserves of United Electric are, and have been since prior to
1959, located in different Freight Rate Districts than the mines and
coal reserves of Freeman” (J.S. App. 62a); and “[t]hese companies
have been and are now predominantly complementary in nature.”

(J.S. App. 6la.)
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“[i]t would not be possible for [United Eleetric] to enter
into deep mining by acquiring a small deep mining com-
pany,” on the ground that these facts of record were
“irrelevant.” (GRF, p.218.) Similarly, Defendants’ Pro-
posed Findings 116 through 123 (A.917-18), reviewing the
evidence that “during the 1950’s [United Electric] recog-
nized the need to stem its deteriorating competitive posi-
tion and that a merger was the only realistic way available
to achieve this,” were summarily “objected to as irrele-
vant.” (GRF, p.22.)we

Viewed in retrospect, the Government’s newly concocted
argument hardly merits consideration. Indeed, criticism
of the trial court’s primary concern with events in the
period immediately preceding and surrounding the trial
comes with particularly ill grace when one considers that
these were “the years chosen by the Government for analy-
sis.” (J.S. App. 62a.) Thus, the principal focus of the com-
plaint is on 1965 to 1967 (Complaint, §11-20, A.12-14); the
Government’s alleged common customer charts were con-
fined to the years 1965-67 (GX 88-91, A.Ex.107-17); all of
the Government’s concentration and market share charts
combined United Electric and Freeman data only in 1967
and subsequent years (GX 73, 86, A.Ex.92, 100; compare
GX 71, A.I0x.90, with GX 72, A.lix. 91; and GX 84 with
(X 85, A.Ex98); and the Government advised the trial
court that its coal imdustry rcbuttal witnesses would be
called to testify as to “‘the availability of strip and under-
ground coal reserves” and “future sirip mining possibili-
ties.” (Gov’t. Counsel, A.1355.)

109 The Government negleets to mention the District Court's find-
ing that “[t]he evidence shows that United Elcetric had ecarlier
[before the 1959 combination] made unsuceesstul attempts to merge
with, or to acquire, other Illinois eoal producers.” (J.S. App. 8a
n.7.)
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In any event, the Government’s disquisition on the “fail-
ing company” doctrine is beside the point. The facts of
record with respect to United Electric’s liquidating nature
—whenever viewed—do not constitute, as the Government
would have it, an attempt to “Justify an otherwise illegal
merger.” {Gov’t. Brief, p. 64.) United Electric was not ac-
quired by “one of its largest competitors” (Gov’t. Brief,
p. 70), but by Freeman—a firm which the District Court
found, on the basis of all of the evidence in this case, “would
not and could not” compete with an independent United
Electric to any substantial degree. (J.S. App. 61a; see also
J.S. App. 65a.) In view of the vigorous competition which
United Electric-F'reeman faces from other coal producers
and suppliers of other fuels, the essentially complementary
nature of the combination, and the bargaining power of
large and sophisticated utilities, it is clear that this affilia-
{ion neither has had nor can have any adverse competitive
impact.

In sum, the events which decreed that United Electrie
would reach the end of its competitive significance in the
1960’s took place long prior to that date, and the evidence
since then has demonstrated beyond cavil that United Klec-
tric was not capable of being “preserved”—by anyone.
Unable in the end to overcome the weight of this evidence,
the Government concludes its brief by asking this Court
to reverse the District Court’s factual findings-—not on the
basis of the record—but with an incredible plea for “judi-
cial notice.” (Gov’t. Brief, pp. 73-74.)
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CONCLUSION

The decision below comports completely with settled
prineiples of merger law and policy, and signals no soften-
ing of, or retreat from, established barriers to anticom-
petitive mergers. It merely represents “the considered
judgment of an able trial judge, after patient hearing, that
the Government’s evidence fell short of its allegations—a
not uncommon form of litigation casualty, from which the
Government is no more immune than others.”” United States
v. Yellow Cab Co., 338 U.S. 338, 341 (1949). That judg-
ment should be affirmed.
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