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IN THE
Supreme Court of the Huited States

OctoBER TERM, 1973

No. 73-38

UNITED STATES OF AMERICA, Appellant
V.

MARINE BANCORPORATION, INc.,, THE NATIONAL BANK
or COMMERCE OF SEATTLE, WASHINGTON TRUST
BAaNK, and James B, SMitH, Comptroller of the
Currency, Appellees.

B —

On Appeal from the United States District Court for the
Western District of Washington

——

BRIEF FOR COMPTROLLER OF THE CURRENCY

———ny

QUESTIONS PRESENTED

L Can the Supreme Court reverse Findings of
Faet by the Distriet Court which are supported by
substantial evidence ?

2. Are the Findings of the District Court in this
case supported by substantial evidence?
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3

2

Po federal statutes prohibit the merger of two

banks which are not in actual competition and which
arc forbidden by law to enter each other’s primary

area

4 ™y

sible

tion?

o.

except by merger?

What is potential competition? Is it merely pos-
competition or probable and imminent competi-

Is plaintiff’s theory of potential competition ap-

plicable to a field like banking where entry 1s com-
pletely controlled by government?

6.

Does a finding by the Distriet Court that a pro-

posed) merger probably will not lessen eompetition
preclude the Distriet Court from making a further
finding on the evidence that the merger will meet the
convenience and needs of the community to be served?

STATUTES AND REGULATIONS INVOLVED

The Bank Merger Aet of 1966, 80 Stat. 8, as
amended, 12 U.S.C. 1828(e), provides in pertinent

part

The [Comptroller of the Currency] shall not

approve—

(5) (B) any other proposed merger transaction

whose effect in any section of the country may
be substantially to lessen competition, or to tend
to create a monopoly, or whiech in any other
manner would be in restraint of trade, unless it
finds that the anticompetitive effects of the pro-
posed transaction arve clearly ontweighed in the
public interest by the probable effect of the frans-
action in meeting the convenience and needs of
the community fo be served.

In every case, the responsible agency shall take

into consideration the finanejal and managerial



3

resources and future prospects of the existing and
proposed institutions, and the convenience and
needs of the community to be served.

* * ¥ * ¥ ¥

(7)(B) In any judicial proceeding attacking a
merger transaction approved under paragraph
(5) on the ground that the merger transaection
alone and of itself constituted a violation of any
antitrust laws other than section 2 of Title 15, the
standards applied by the eourt shall be identical
with those that the banking agenecies are directed
to apply under paragraph (5)."

Section 7 of the Clayton Aect, 38 Stat. 731, as
amended, 64 Stat. 1125, 15 U.S.C. 18, provides in
pertinent part:

No corporation engaged in cominerce shall ac-
quire, directly or indirectly, the whole or any
part of the stock or other share capital and no
corporation subject to the jurisdiction of the
Federal T'rade Commission shall acquire the
whole or any part of the assets of another cor-
poration engaged also in eommerce, where in any
line of commerce in any section of the country,
the effect of such acquisition may be substantially
to lessen competition, or to tend to ereate a
monopoly.

The National Bank Act, 44 Stat, 1228, 12 U.S.C.
§36 provides in pertinent part:

(¢) A national banking association may, with
the approval of the Comptroller of the Currency,
establish and operate new branches: (1) ... and
(2) at any point within the State in which said

1This Seetion (7)(B) requiring the eourt to apply standards
identical with those the Comptroller must apply und_er 'th,e Bz%nk
Merger Act of 1966 (BMA-66) does not appear in plaintiff’s brief.
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assqciation is situated, if such establishment and
operation are at the time authorized to State
banlks by the statute law of the State in question
by language specifically granting such authority
affirmatively and not merely by implication or
recdenition, and subject to the restrictions as to
location tmposed by the law of the State on State
banks [ Emphasis added].

RCW 30.40.020 provides in pertinent part:

Nb bank or trust company shall establish or
opetate any branch in any ecity or town outside
the eity or town in which its principal place of
business is located in which any bank, trust com-
pany or national banking association regularly
transacts a banking or trust business, execept by
taking over or acquiring an existing bank, trust
company or national banking association or the
braneh of any bank, trust company or national
banking association operating in such city or
town [Kmphasis added].

RCW 830.08.020 provides in pertinent part:

(7) That for a stated number of years, which
shall be not less than ten nor more than twenty
vears from the date of approval of the articles
(a) no voting share of the corporation shall,
without the prior written approval of the super-
visor, be affirmatively voted for any proposal
which would have the effect of sale, conversion,
merger or consolidation to or with, any other bank-
ing entity or affiliated financial interest, whether
through transfer of stock ownership, sale of assets,
or otherwise, (b) the corporation shall take no ac-
tion to consummate any sale, conversion, merger
or consolidation in violation of this subdivision,
(¢) this provision of the articles shall not be re-
vo_ked, altered, or amended by the shareholders
without the prior written approval of the super-
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6.

Washington’s restrictions on holding eompany bank-
ing.]

12 C.F.R. Section 4.2:

§4.2| Organization of national bank.

(a) | Application. Tersons desiring to organize
a national bank should submit to the Regional
Administrator of National Banks for the region
in which the proposed bank is to be located, an
““ Application to Organize a National Bank.”
This application, supplementary forms, and in-
structions for their preparation and filing are
furnished upon request submitted to the Comp-
trollery of the Currency or to the Regional Ad-
ministrator.

(b) [Investigation. The Comptroller of the Cur-
rency may conduet such investigation as he deems
necessary or proper including the gathering of
information as provided in Part 5 of this chap-
ter., Matters investigated include:

(1) |The adequacy of the proposed bank’s capi-
tal styuecture.

(2) 'The earning prospeets of the proposed
bank.

~ (3) The convenience and needs of the commun-
1ty to be served by the proposed bank.

(4) The character and general standing in the
community of the applicants, prospective direc-
tors, proposed officers, and other employees, and
other persons connected with the application or
to be connected with the proposed bank.

(5) The banking ability and experience of pro-
posed officers and other employees.

If the persons referred to in subparagraph (4)
of this paragraph are not ready within 30 days
after filing of the application to submit to and
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cooperate in the investigation, the Comptroller
may treat the application as abandoned.

(¢) Prelvminary approval. The Comptroller of
the Currency deterniines whether or not prelimi-
nary approval of the application should be
granted. If preliminary approval is granted, the
Comptl oller may, if he determines that such ae-
tion is necessary or desirable for the protection
of the publie interest, at any time withdraw such
approval or provide that final approval shall be
subject to the fulfilliment of conditions specified
by him,

(d) Corporate organization. If preliminary ap-
proval is granted, the applicants are furnished
with su(rgeqted forms of documents necessary for
the corporate organization of a national banking
association and instruections for their prepalatlon
and filing. The proposed bank does not become a
body corporate until certain of these documents
have been accepted for filing by the Comptroller
of the Currency.

STATEMENT OF THE CASE

A. The Banks in This Case Are Widely Separated and in
Distinct Geographical Areas

The two banks involved in this case, the National
Bank of Commerce of Seattle (“NB(C’’) and Wash-
ington Trust Bank (*“Washington Trust” or
“WTB”), are located in the State of Washington, a
large, sprawling State having the scenic beauty of
widely varied terrain together with differing eco-
nomic and land use patterns throughout. Washington
has a land area of 69,192 square miles, larger than
any state east of the Mississippi, and about 13 times
larger than the state of Connecticut. The State is
roughly in the shape of a rectangle, extending some
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365 mile;

8

5 east and west along the border of Canada

and some 225 miles north and south along the shores
of the Pacific Ocean. Of the State’s some 42.6 million

acres aln

1ost half (20.7 million acres) is in forest and

woodland which separates settled areas. Some 24 per
cent of the State is government-owned and, of the

land are;
classified

1 in private ownership, about 86 per cent is
as farmland, much of which is grazing ot

arid land. Only about 7 per cent of the State’s area
is devoted to commercial, industrial and other such

uses,

The topography of the State is a mixture of rugged
mountains, heavily forested coastal lowlands, hilly
highlands, Insh valleys, and semi-arid plains. The
main geographical feature is the formidable Cascade
Range which splits the State from north to south with

elevation

5 1n excess of fourteen thousand feet.

The headquarters of the two banks involved in this

case are
State. N

located at opposite ends of Washington
BC is headquartered and has its principal

area of Business on the State’s western Pacific coast
in Seattle, the State’s largest city and princpal
financial center, with a 1970 population of roughly
530,000 people. Washington Trust on the other hand
is headquartered at the eastern border of the State,
in Spokane, a city of about 170,000 people, situated
some 14 miles from the Idaho state line. These two
cities are about 284 road miles or about six hours of
automobile travel apart across plains and the Caseade
Range. (See generally, App. 1701-1702, and Road
Atlas, Rand MeNally, United States/Canada/Mexico,
49th ed., 1973, pp. 98-99, 119).
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5 Merging Bamks Are Not in Actual Compefition.

o trial, all allegations in the complaint re-
actual competition in commercial banking

spondent banking were abandoned. 1°1. Br. 4,
re 18 no substantial existing competition be-
3C and Washington Trust in the Spokane

tan Area or anywhere else in the state.
6, App. 367, 369,

rties further agreed, prior to trial, that al-
BC operates two branch offices in Spokane

hese branches are small, located in rural
he county and, while they derived some bus-
n the Spokane Metropolitan Area, are ‘“‘not
that commercial banking market.”” P.T.O.
66.

of Washington State’s restrictive
laws are visible from an overview of
herations. NBC operates most of its 107
in Seattle and surrounding King County
Exh. D, App. 411) where it is permitted to

branch de

novo (Dep. Carlson, App. 138), and NBC

does not ecompete in three of the four major metro-

politan ci

ties in Washington.? Moreover, NBC does

not compete in 100 of the 154 Washington cities hav-
ing a population of 1,000 or more. (P.T.0., Admitted

Facts IV,

App. 366).

An analysis of NB(’s position in various areas in

the State

shows thut NBC’s banking is not conducted

on a statewide basis but is in fact a highly localized
business (Tr. 1030, App. 1054; Tr. 882, App. 957).

? Plaintiff

acknowledges (Pl. Br. 10, n. 10) that NBC is con-

fined to only one of the four largest cities in the State.
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Thus, since NBC 1s not in Spokane, it cannot eompete
there. (Tr. 1050-1051, App. 1055).

D. State Law Forbids Entry by NBC into the Spokane Metro-
politan Area Except by Merger with Washington Trust.
Under the Banking Aect of 1933 ((Glass-Steagall

Act), 48 Stat. 162, 12 U.S.C. §36(¢)(2), a national

banking association is authorized, with the Comp-

troller of the Currency’s approval, to establish and
operate branches at any loeation within the State
in whicli the national bank is situated, where a State
bank 1s specifically and affirmatively permitted by the
statutory law of the State in question to establish and
operate branches. Sce generally, First National Lank

of Logan v. Walker Bank and Trust Co., 385 U.S. 252

(1966) ; First National Bank in Plant City v. Dickin-

son, 396 U.S. 122 (1969). In this manner, competitive

equality is maintained hetween the national and state
banking systems insofar as expansion through
branching is concerned.

Washington State law is clear that no bank shall
establish or operate any branch outside the city where
its principal place of business is located and where any
other bank transacts business except by acquiring an
existing bank or one of its branches. RCW 380.40.020.
Plaintiff concedes that this statute prohibits NBC,
headquartered in Seattle, from establishing or oper-
ating a branch de novo in Spokane where existing banks
presently operate. (Complaint, App. 12). Additionally,
all parties agree that under this statute a bank which
has entered a community through merger is thereafter
foreclosed from competing by establishing additional
branch offices there, even though prior to the acqui-
sition the acquired bank could have legally opened de
nove branches subject to bank regulatory approval.
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Furthermore, a Washington statute governing bank
charteripg provides that no voting share of a state-
chartered bank may be voted to effect a sale or mer-
ger of that bank with another banlk or affiliated finan-
cial interest within ten yecars of the date following
the grant of its charter, unless the state supervisor
decides that the bank shiould be sold hefore the ten
year period has run. See RCW 30.08.020(7). This
statute makes the American Commercial Bank, a
state-chartered bank in Spokane, presently unavail-
able for| acquisition.’” Plaintiff in its Brief attempted
to argue that possible acquisition of American Com-
mercial is relevant to this case because the ten-year
limitation on American Commercial will terminate
in 1975.|Such a fact is jrrvelevant, however, since the
merger with Washington Trust was eontracted almost
four yedrs ago, when there were five years left to run
on the state prohibition. To bar this merger on anti-
trust grounds because American Commercial will be
free to consider merging in 1975 would be to decide
this case not on its merits but because it was filed and
has been protracted for a prolonged period.

Another barrier to NB(’s free entry into Spokane
is Washington State’s restrictive bank holding com
pany law. R.C.W. 30.04.230. Under this statute a hold-
ing company like defendant Marine Bancorporation
may completely own one bank but may not “owh
hold or control”” more than 25 percent of the stock of
another bank, Violation of this statute constitutes a
“‘gross misdemeanor” and a domestic corporation like

? In addition the Washington State Bank Supervisor has a@"lsed
thflt no permission would be granted for the early acquisition of
this bank. Intervenor’s Exhibit L to Exhibit 500, App. 1316, I.n
HHS document the State Supervisor also noted that the plaintifi's

procedure’” for entry would contravene the intent of the law.
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Marine Bancorporation would ‘“‘forfeit its eharter’’ for
violation. This statute provides the State of Washing-
ton with a eriminal sanction against a State chartered
hank holding company, such as Marine Bancorpora-
tion, which owns a national bank which attempts to
circumvent Washington’s statutory restrictions. In the
face of this statnte the nation’s chief law enforce-
ment agency, the Department of Justice, through its
public position in this case encourages Washington
State bankers to have their holding companies acquire
25 percent of the stock in new national banks and
to have additional stock controlled by officers, direc-
tors and other loyal allies and confreres.

Plaintiff’s position in the District Court was that
“it would be impossible for the Court to find that this
merger was anticompetitive under the theory of po-
tential competition, unless they [NBC] could get into
Spokane by some other means.”” (Tr. 303, App. 618).
Because Washington State’s restrictive branching law
eliminates NBC’s alternative to entering a market
through merger, 1.e., de¢ novo branching, plaintiff was
competled to devise a ‘“‘procedure’ by which NBC
could nevertheless achieve de novo entry into Spokane,
a ‘““‘procedure’’ it deseribes as ‘‘legal” and ‘“well ree-
ognized.”” The theory of plaintiff’s expert, Professor
Smith, that competition, in essence, is new entry ('I'r.
72-73, App. 486), neccessitated plaintiff’s reliance on
this three-step ‘‘procedure’ by which it is asserted
NBC could enter Spokane de novo and thus increase
by one the present number of banks there.*

* Plaintiff has relegated the ‘‘toe-hold’’ entry alternative to a
minor role indeed, perhaps now conceding that the suburban bank
is not availahle for sale and that the Spokane bank cannot be sold
under State law. P1. Br, 44 and 52.
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It was unnecessary for the District Court to reach
these legal 1ssues beeause it found as a factual matter
that, even assuming NBC could lawfully enter Spo-
kane, it was not economically feasible for NBC to do
so and, in any event, such alternative entry would not
be significantly procompetitive when compared to
entry through the present merger. F. 7, App. 1937-1940.
Furthermore, de nove entry was not a reasonable alter-
native in this instance because, as the Court found, a
new national bank could not be chartered in Spokane,
now or in the reasonably foresceable future. F. 19(b)
(e}, App. 1938. There is direct evidence the Comp-
troller’s Office finds no present need for a new bank
in Spokane, partly because such a new bank would
most likely take away deposits from the other small
bank in town, and it was therefore unreasonable to
assume a new natlonal bank could be chartered in Spo-
kane in the reasonably foreseceable future. Tr. 974-975,
996, App. 1011, 1024.

Thus, based on this and other substantial objec-
tive evidence discussed below, the Distriet Court con-
cluded that entry by NBC through any alternative
means would not be undertaken and was not mean-
ingful in an antitrust context.

E. Objective Economic Conditions Indicate Ne Practical Alterna-
tive Method of Achieving the Purposes of the Merger.

As indicated by plaintiff’s economic expert at trial,
the Spokane Metropolitan arvea is the relevant sec-
tion of the country applicable in this case (Tr. 179,
App. 546; P.T.0. Agrecd Issues ITT, App. 369) and
the Distriet Court so found (F. 13, App. 1934; Tr.
1205, App. 1143-1144). The District Court found that
Spokane’s growth was “slow.” (F.19(b), App. 1938).
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62.4 per cent. Spokane County’s increase was 49.8
per cent. The average unemployment rate in the Spo-
kane SMSA for 1961 to 1971 was almost 42 per cent
greater than the average for the United States, 6.9
per cent for the Spokane SMSA compared to 4.8 per
cent for the United States as a whole. In 1971, the
Spokane SMSA’s unemployment rate was 8.7 per
cent, which in actual terms means over 10,000 Spo-
kane residents were out of work. DX 3, App. 1834,
DX 37, App. 1879, DX 51, App. 1914.

Spokane County’s effective buying income in-
creased little from 1965 to 1970 with the County rank-
ing 37th out of the 39 counties in the State. As a per-
centage of the effective buying income for the entire
country, Spokane County suffered a decline between
1960 and 1970 (DX 35, App. 1875, DX 6, App. 1837).
The increase in commercial bank deposits in Spokane
County from 1966 to 1970 was 13.8 per cent below
the average inerease for the United States and 33
per eent below the remainder of Washington exclud-
ing King County (DX 38, App. 1881). In terms of
constant purchasing power, commercial bank deposits
in Spokane County increased only 4.3 per cent from
1966 to 1970 and declined significantly by 8.3 per
cent from 1968 to 1970 (DX 41, App. 1899).

Moreover, in 1960 the population per bank in Spo-
kane was 2,937 helow the average for similar cities
in the nation while by 1972 this deficiency had grown
to over 5,000 people per bank (DX 50, App. 1913).
These figures do not include the two mutual savings
banks and three savings and loan associations in Spo-
kane (DX 22, App. 1858).

Spokane is already served by a large number of
banking offices (Tr. 1046, App. 1053; DX-18, App.
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1853; F. 19(b)(B), App. 1937-1938). A small office
such as would be compatible with the limited amount
of deposits that could be expected for the first five to
ten years of a new bank could not house or support
the full services of a bank such as NBC in Spokane
(K. 19(b) (D), App. 1938-1939). The most significant
objective evidence of the lack of economie feasihility
of obtaining the procompetitive objectives of this
merger through some alternative means is the debili-
tating cffect of Washington’s restrictive branching
statutes on the competitive ability of the largest bank
holding company west of the Mississippi, the $14
billion Wegstern Bancorporation. Western Bancorpo-
ration entered Spokane through the acquisition In
1964 of the small, two office, Spokane National Bank
by Bancorporation’s subsidiary, the National Bank
of Washington, Tacoma, Washington. In 1970 the
name was changed to Pacific National Bank of Wash-
ington following the aequisition by Western Bancor-
poration of a bank with a similar name. At the end
of 1972 Pacific National’s two offices ranked last
among the banks in Spokane, holding only 2.2 percent
of the total deposits held by Spokane banks (GX A-
55, App. 1220. Pacific National’s net earnings in 1971
were down approximately 90 per cent from the pre-
vious year (GX A-65, App. 1230). Pacific National
attributed its poor competitive performance in Spo-
kane to its inadequate branching system in Spokane
and the inability under Washington law to correct this

problem by adding more branches (Tr. 1133-35, App-
1102-05).
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F. The Proceedings Below Were Thorough and Proper.
1. The proceedings and decision of the Comptroller.

On Mareh 9, 1971, appellee banks applied to the
Comptroller of the Currency * pursuant to the Bank
Merger Act of 1966, 80 Stat. 8, 12 U.S.C. 1828, et seq.,
for permission to merge Washington Trust Bank
into the National Bank of Commerce of Seattle. As
required by the Act, 12 U.8.C. §1828(e)(4), the
Comptroller requested 1eports on the competitive fac-
tors involved in this merger from the Attorney Gen-
eral, the Federal Deposit Insurance Corporation
(FDIC), and the Board of Governers of the Federal
Reserve System.®

By his May 21, 1971, letter to the Comptroller, the
Acting Director of Policy IPlanning for the Antitrust
Division of the Justice Department, while noting that
Spokane’s population had decreased by 6.1 per cent
from 1960 to 1970, coneluded that NBC had “‘a very
great inecentive to enter’ that city. Although ac-
knowledging that because of Washington State’s re-

"The Bank Merger Act of 1966 provides that no insured bank
may merge with or acquire the assets of another without the ap-
proval of the Comptroller of the Currency ‘‘if the acquiring,
assuming, or resulting bank is to be a national bank or a District
Bank.”” 12 1.8.C, § 1828(c) (2) (A).

The banks filed a ecomprehensive merger application with the
Comptroller’s Office, discussing among other things the benefits to
the community’s convenience and needs which would result from
the merger. The Comptroller’s Office assigned a National Bank Ex-
aminer to investigate the application and report to the Regional
Administrator, The Regional Administrator then reviewed the
entire matter and thereafter reported directly to the Comptroller
In Washington.

®12 U.S.C. § 1828(¢) (4) requires that these competitive reports
“‘shall be furnished within thirty ealendar days.”
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strictive branch banking laws NBC could not enter
Spokane by establishing a de nove branch, the Aet-
ing Director of Policy I’lanning advised that entry
was possible nevertheless ‘“in a manner competitively
tantamount to de novo branching.”” Tt was suggested
that such entry might be achieved by assisting in the
chartering of a ‘‘new bank’ in Spokane, through
nominees, with which NBC might subsequently merge.
This procedure, it was alleged, *‘is used not infre-
quently by the large Washington banks.”” Thus, the
Department of Justice considered NBC as “‘the most
significant potential entrant into the City of Spo-
kane’’, and advised that its elimination as a potential
competitor would adversely affect competition, The
Comptroller was further advised that the merger
would have other anticompetitive effects (P.T.0,
Exh. B, App. 403-407).

To the icontrary, the FDIC did not recognize any
“procedure” for de novo entry and concluded that
because of Washington State’s hranching restrictions
the proposed merger ‘‘would not eliminate significant
existing competition between the two banks or any
significant potential for increased competition be-
tween them through de novo branching”’ (P.T.0. Exh.
D, App. 411-413).

The Board of Governors of the Federal Reserve
System noted the existing competition between the
merger partners was minimal and found no unlawful
effect upon potential competition because of the re-
strictive branching law in Washington State. Like
the FDIC, the Federal Reserve Board in its advisory
letter did not recognize any “‘procedure’’ for de novo
entry by NBC into Spokane. The Board concluded
that the competitive effect of the merger would be
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‘““adverse,”” which by the Board’s definition means
that the merger was not considered to be in violation
of the antitrust laws * (P.T.0., Exh. C, App. 408-410).

On July 27, 1971, following the Justice Depart-
ment’s report, the Comptroller’s Regional Office in
Portland, Oregon, conducted a full investigatory hear-
ing on the matter. The Antitrust Division was for-
mally invited but did not attend and a transeript of
the proceedings had to be mailed to it. The hearing
confirmed the opinion of the Comptroller and his senior
advisory staff that the acquisition would not eliminate
- NBC as a potential competitor and in any event would
be beneficial to the convenience and needs of the Spo-
kane area.

On September 24, 1971, the Comptroller approved
the transaction, concluding that there was no adverse
effect on competition and that the merger was in the
public interest. His opinion stressed that Washing-
ton State’s restrictive branching law precluded NBC
from using the Justice Department’s ‘‘proecedure”

® The word ‘‘adverse’’ when used by the Board means only {hat
the effects of the merger on competition should be considered by
the ageney in analyzing the banking factors involved and do not
rise to the level of a Clayton Act violation. Thus, in 12 C.F.R.
250.182 the Board has defined the term ‘‘adverse’’ as ‘‘one of the
factors covered in the last sentence of paragraph (5) of § 1828(e)
of 12 U.S.C.”” This is a reference to a sentence in the Bank Merger
Act which reads: ‘‘In every case, the responsible agency shall take
into consideration the financial and managerial resources and fu-
ture prospects of the existing and proposed institutions, and the
convenience and needs of the community to be served.’’ 12 U.8.C.
§1828(e) (5) (B). Sinec the Board's Opinion was written, the Court
of Appeals for the Ninth Circuit has ruled that a banking agency
(specifically the F.D.1.C.) has no authority to turn down on anti-
trust grounds mergers which do not violate the antitrust laws but
are troublesome to the agency under this sentence. Washingion
Mutual Savings Bank v. FDIC, 482 F.2d 459 (9th Cir. 1973).
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novo branching”’, and that the only bank in
smaller than Washington Trust could not
ed under Washington State law. The Comp-
lied extensively on the resulting benefits to
enience and needs of the communty to be
The Comptroller found, inter alia, that the

merger would serve the public interest of the Spokane

area by
superior

bringing in a needed alternative source of
banking services and by promoting compet:-

tion among financial institutions. He found the
merger would provide another source of broad range
banking services to all in the area. Included in these

services,

most of which were unavailahle from Wash-

ington Trust, were agricultural and mining loans, stu-
dent loans, economic opportunity loans, low income
housing lending, SBA loans and ‘“‘turnkey’” low cost
housing ¢onstruction loans for the elderly. Competi-
tion in mortgage lending, including FHA and VA
loans, also would be provided. Through this merger,
NBC would bring to Spokane considerable expertise
in international banking through its large interna-
tional banking department with offices in Hong Kong,

Singapor

e, London, Tokyo and New York City. The

Comptroller concluded that ‘‘the enhanced competi-
tion that this merger will produce will eontribute to
the convenience and needs of bank customers in Spo-
kane” (P.T.0. Exh. A, App. 398-402).

“In their competitive reports the Department of Justice, the
Federal Reserve Board and the F.D.1.C. restricted their comments
to the competitive factors as they saw them and did not discuss
converience and needs. Pursuant to the Bank Merger Act, 12 US.C.

§ 1828(e) (4), these report;

alone,

. - N
s are confined to ‘“competitive factors
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2. The trial ond the decision in the District Court.

At the time the trial of this case ended, the De-
partment of Justice had tried and lost six consecu-
tive potential competition bank merger cases.™ At
the end of trial, the Distriet Judge delivered his
opinion from the bhench, recognizing that this case
closely resembled the others, assuming de nove entry
was possible. The Court upheld the Comptroller’s
determination that this acquisition was lawful and
in the public interest.”* The Court explained that in
judging credibility of witnesses he had personally
observed their demeanor, their manner, whether they
hesitated in answering questions, and whether they
did any investigative preparation for their testimony
and thus found the testimony of the defendants’ eco-

*The trial ended on January 17, 1973, Some three months
earlier, this court had heard oral argument in United States v.
First Nationol Bancorporation, Inc., 329 IF.Supp. 1003 (D. Colo.
1971), which was affirmed by an equally divided Court on February
28, 1973. 410 U.S. 577 (1973). The five other distriet court cases
are as follows: United States v. United Virginia Bankshares Inc.,
347 F.Supp. 891 (E.D. Va. 1972); United States v. Idaho First
Nationgl Bank, 315 F.Supp. 261 (D. Idaho 1970); United States
v. Furst National Bank of Maryland, 310 F.Supp. 157 (D. Md.
1970) ; United States v. First National Bank of Jackson, 301 F.
S_UPP- 1161 (S.D. Miss. 1969) ; United States v. Crocker-Anglo Na-
twnal Bank, 277 F.Supp. 133 (N.D. Cal. 1967). In none of these
cases was the alternative means of entry alleged by the plaintiff
30 frustrated by state regulatory and legal barriers as in the instant
case, This Court in First Notional Bancorperation, supra, for ex-
ample, was not confronted with any collateral issues relating to
branching and bank holding company law. The district court in
that ease did recognize the Comptroller’s position on chartering
to be objective evidence eontraverting plaintift’s theory of alterna-
tive entry, 329 F.Supp. at 1015.

" The District Court remarked that both the Comptroller and
the Department of Justice were equally interested in the publie
Interest and that ‘‘no one has a monopoly on the publie interest.”’
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nomists| Haywood and Baxter to be more credible
than that of plaintiff’s expert. Tr. 1083-1084, App.
1074; Tr. 1195-1198, App. 1138-1140. The Court con-
cluded that NBC had no incentive to enter Spokane
on a small scale hecause of Pacific National’s ineffee-
tive performance. Tr, 1197-1198, App. 1139-1140, The
District| Court found no ‘“‘wings effect’” largely for
the same reason (Tr. 1198, App. 1140). Furthermore,
the court recognized the regulated nature of banking
and that public policy required that banks be kept
from ““the ragged edge’’ through limitations on entry
(Tr. 1199, App. 1140). The Court also recognized
that the nature of the banking business makes it
vastly different from grocery stores, department
stores and the like. Tr. 1198-99, App. 1140, Tr. 1201-
1202, App. 1142. The District Court concluded that
in this case plaintiff failed to prove the facts to sup-

port its/potential competition theory. Tr. 1201, App.
1141.*

Two weeks later, on January 31, 1973, a hearing
was held and final judgment was entered.™ At thflt
time the Distriet Court, having considered them in
the interim (App. 1920), entered its findings of fact
and conclusions of law. The Court found that market
shares as measured by deposits did not establish that
the Spokane banking market was not competitive.
K. 22, App. 1940; Tr. 1196-1197, App. 1139. The Court
also found that the prospects for a new bank in Spo-

¥ Counsel were then directed to prepare the Findings of ¥ 3‘?
and Conclusions of Law in accordance with the Distriet Coutts
oral opinion, Tr, 1206-1207, App. 1144.1145. The court noted that
1t might not agree with the findings as drafted and reserved entty
of final judgment until ““[a]fter I look at those Findings.” Tr.
1208-10, App. 1146-47.

* App. 1920-1931.
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kane were poor and in fact it was unreasonable to
assume one would be chartered. F. 19(b)(C), App.
1938; I'r. 1203, App. 1143, The Court further found
that even 1f NBC entered Spokane through plaintiff’s
three-step ‘‘sponsored bank procedure’ such a limited
entry would have no significant competitive impact
on the Spokane banking market (I'. 20, App. 1939;
Tr. 1197-1198, App 1139-1140), and that NBC would
have no ineentive to enter Spokane in such a manner
(F. 19(b)(C) and (D), App. 1938-1939; Tr. 1197-
1198, App. 1139-1140).

SUMMARY OF ARGUMENT

1. Although this is an antitrust case which comes
directly to the Supreme Court on appeal from a de-
cision of a distriet court, the rule of appellate review
is no different than in other matters. The function
of this Court is not to decide factual issues de novo,
and the findings and conclusions of the district court
can be set aside only if they are clearly erroneous.
Nevertheless, plaintiff, in effect, is seeking a trial de
novo on the facts.

II. The findings. of fact by the District Court in
this case are well supported by the evidence.

(A) The Distriet Court found that the Spokane
Metropolitan Area was the relevant geographic mar-
ket. The parties agreed that the Spokane Metropoli-
tan Area was a relevant geographic market and plain-
tiff’s economist witness considered only the stipulated
Spokane Metropolitan Area as a relevant market.
Plaintiff offered no testimony or proof to show any
other area as a relevant market.

(B) The plaintiff and the Comptroller are
agreed that commercial banking is the relevant line
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of commerce in this case and the Distriet Court so
found. However, the District Court might indeed have
found a broader line of commerce since the existence
of large mutual savings banks within the market is
recognized by the bank regulator in determining
whether fo permit new entry and this Court should
recognize that factor. |

(C) NBC and Washington Trust do not pres-
ently compete in Spokane or any other revelant bank-
ing market in Washington and the parties so stipu-
lated prior to trial. Thus, there is no vestige of actnal
competition between the merging banks involved as an
issue in this case.

(D) Plamtiff’s argument is that the merger will
eliminate potential future competition between the
merging banks. However, virtnally insuperable bar-
riers exist fo entry by the National Bank of Com-
merce into Spokane, the only relevant geographical
market as to which evidence was introduced. All par-
ties are in agreement that Washington State prohu-
bits NBC's holding company, Marine Bancorpora-
tion, from chartering a subsidiary bank in Spokane
which could have more than a 25 per cent control
or ownership interest, and Washington State's
branching law law prohibits NBC from obtaining de
novo branches in Spokane. Plaintiff argued that the
law might be circumvented by NBC's agents charter-
ing a national bank which could then be obtained by
NBC. But the uncontradicted objective evidence
shows that in these circumstances and under the
Comptroller’s chartering standards a new national
bank charter would not be granted for Spokane in
the foreseeable future, Plaintiff’s proposed method of
circumventing of state law is not recognized by the
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Comptroller and is not a recognized or reasonable
business practice. The Distriet Court rejected a pro-
posed finding that plaintiff’s scheme to circumvent
state law is a recognized or reasonable business prac-
tice.

(E) NBC has no incentive to enter Spokane for
a small foothold acquisition sinee it could not under
Washington law branch from such an aequired bank,
and other banks which have tried this route of entry
suffered extremely disappointing economic experi-
ence.

(F') Fven though the Spokane market was the
only market considered by the parties, the evidence
shows that Washington Trust had neither the ca-
pacity nor the incentive to expand heyond the Spo-
kane market and the District Court so found. Wash-
ington Trust is a limited service bank which has never
acquired another bank.

(G) The Distriet Court found that the entry of
NBC in Spokane through the aequisition of Wash-
ington Trust Bank would have the direct and imme-
diate effect of substantially increasing competition
by replacing the limited service Washington Trust
Bank with a full service bank able to compete effec-
tively in areas requiring specialization and expertise.

(H) Substantial benefits to the public interest
in meeting the needs and convenience of the public
would be achieved by providing an additional source
of financing for the independent small and medium
sized businessmen of the area, particularly in the lum- .
ber products industry; by providing an alternative
source of international banking services; by providing
needed source of conventional as well as VA and
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FHA home financing; by helping fill the agricultural
lending |needs in the Spokane area and region; hy
providing alternative source of financing for local
and municipal governments; by providing needed stu-
s; and by providing needed lending capacity
for installment lending, term loans on plant equip-
ment, and SBA loans.

IIT. (A) Examination of the prior decisions of this
Court clearly show that § 7 applies only to mergers
where the anticompetitive effect is reasonably prob-
able, and that ‘““potential competition’ means eom-
petition | which is ‘‘sufficiently probable and immi-
nent”’ to come within this criterion.

(B)| Nevertheless, plaintiff is apparently using
““potential competition’ in the dictionary
sense of the word “potential”” which means “possible
as opposed to actual.’”” Plaintiff’s case is based on the
posstbilily rather than the probability of some hypo-
thetical alternative mode of serving the purposes of
the merger. This leads plaintiff into a number of fal-
lacies, etrors and inconsistencies in argument. For
example,|in the Washington case plaintiff argues that
the provision of additional banking services is not
an aspect of banking competition, whereas in the Con-
necticut case plaintiff argues that differences in even-

ing hours of service are an aspect of banking com-
petition.

(C) Plaintiff’s literal absolutist view leads to the
argument that any lessening of merely possible future
cornpetition is forbidden by § 7. This, in turh, lea(_is
plaintiff to the ultimate paradox that any increase 1t
actual competition by the entry of a new competitor
is forbidden because it will result in a lesseming ?f
potential eompetition. The paradox is illustrated 1B
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Tder to specify any possible future competi-

en the merging banks in either of the com-

ses before the Court, plaintiff is forced to

procedure by which the banks might, hypo-
circumvent the state laws in order to he-
petitive with each other. Plaintiff’s pro-
clearly questionable and hazardous legally,
nd therefore cannot he considered as pru-
robable courses for a banker to undertake.
re, if plaintiff’s schemes were successfully
1 they would undermine and weaken the
ng system, which is responsible for making
| this country one of the most competitive
refore, plaintiff’s proposals in these bank
ses would ultimately be far more anticom-
effect than any proposed bank mergers.

proper and reasonable meaning of ‘‘po-
mpetition’ in antitrust law is ‘‘probable

entry,”” on, more precisely, ‘‘probable and imminent
entry.”” The economic purpose of entry is to increase
competition by increasing supply. However, the po-
tential competition theory is not logically applicable
in a field like banking because both entry and supply
are controlled by government, not by market forces.
Entry into the field of national banking is subject
to the discretionary permission of the Comptroller;
and the money supply of the country is regulated by
the Federal Reserve Board. Furthermore, entry into
the field of banking is limited to protect the solvency
and stability of banks, Therefore, entry depends upon
the needs and convenience of the community. Conse-
quently, in order to prove probable entry it is neces-
sary to prove that the entry will serve the needs and
convenience of the community. Therefore, the logic
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of the potential competition theory in the field of
banking destroys the distinetion hetween the analysis
of competition and the analysis of convenience and
needs, and shifts the burden of proving that the po-
tential alternative to the assailed merger will better
serve the convenience and needs of the community
from defendants to plaintiff. The statutory plan and
the economie logic of the hanking system combine to
show that the theory of potential competition is sim-
ply not applicable to the field of hanking.

VII. It is clear that in antitrust, as in other cases,
plaintiff has the burden of proof of all the elements
of the statutory violation charged. In this case plain-
t1ff has failed to produce evidence to prove any of the
elements of a violation of § 7. The principal point of
confention has bheen the competitive impact of the
merger. On this point, plaintiff has failed to offer evi-
dence either to show any anticompetitive impact from
the merger or any probable alternative to achieve the
same purposes. Plaintiff has offered only an abstract
theory of hypothetical possibilities.

VIII. All of the objective evidence shows that the
merger will have a procompetitive effect on actual
competition and will provide numerous other benefits
to the public. The Court found that NBC’s acquisi-
tion of Washington Trust was a more procompetitive
means of entry than de novo entry and the record
demonstrates that a newly chartered bank, even if
possible, would not be competitive for a period of ten
years.

IX. Plaintiff argues that the Distriet Court could
not properly make findings on convenience and needs
because it arrived at what plaintiff regards as an in-
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correct conclusion on the competitive issues in the
case. Plaintiff relies on the Nashville Bank case (390
U.S. 171) for this argument. However, that case ex-
pressly states that a court ean make findings on con-
venience and needs even though it finds no anticom-
petitive effeets. (390 U.S. 184, n. 17) Furthermore,
in a potential competition case all consideration of
competition is necessarily hypothetical and assumed.
The Bank Merger Act explicitly requires the courts to
consider convenience and needs in all bank merger
cases. Therefore, plaintiff is clearly wrong in arguing
that the District Court was precluded from making
findings on convenience and needs, regardless of the
findings it made on the issue of competition.

X. This Court has said that under the Bank Mer-
ger Act the ultimate test of the validity of a bank
merger is the public interest determined by weighing
both the impact on competition and the convenience
and needs of the public to be served by the merged
bank. Where there is extinetion of actual competition
between two banks, substantial benefits must be shown
to outweigh the disadvantages of lessening competi-
tion. However, where the alleged anticompetitive im-
pact counsists only of lessening potential competition
it is obvious that the weight of the eompetitive ele-
ment must be considerably less than when actual com-
petition is involved. In any event, the findings of the
Distriet Court showing the many benefits to the needs
and convenience of the public from the proposed
merger are more than adequate to show the validity
of the merger under any standard.
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the appellant, reviewing courts do 1ot have the dis-
cretion to| engage in the equivalent of a trial de novo
of disputed facts. United States v. E.I. duPont de
Nemours |& Co., 351 U.S. 377, 381 (1956). As this
Court stated in United States v. Yellow Cab Co., 338
U.S. 338,(341 (1949):

It pught to be unnecessary to say that Rule 52
applies to appeals by the Government as well as
to those by other litigants. There is no exception
which permits it, even in an antitrust case, to
come|to this Court for what virtually amounts
to a trial de move on the record of such findings
as intent, motive and design. While, of course, it
would be our duty to correct clear error, even in
findings of fact, the (Government has failed to
establish any greater grievance here than it might
have in any case where the evidence would sup-
port p conclusion either way but where the trial
court| has decided it to weigh more heavily for
the defendants. Such a choice hetween two per-
missible views of the weight of the evidence 1s
not ‘relearly erroneous.”

The Court again reminded us of this basie rule
several weeks ago when it stated in United States V.
General Dynamics Corp., slip opinion at 21 (No. 72-
402, decided March 19, 1974):

Finally, the Government contends that th,e
factual underpinning of the District Court’s
opinion was not supported by the evidence con-
tained in the record and should be reevaluated
by this Court. The findings and coneclusions of the
District Court are, of course, governed by the
““clearly erroneous” standard of Fed. Rule Civ.
Proe. 52(a) just as fully on direct appeal to this
Court as when a civil case is being reviewed by 2
court of appeals. The record in this ease contains
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thousands of pages of transeript and hundreds of
exhibits. Little purpose would be served by dis-
cussing in detall each of the (Government’s specific
factual contentions. Suffice it to say that we find
the controlling findings and eonclusions contained
in the District Court’s careful and lengthy opin-
ion to be supported by the evidence in the record
and not clearly erroneous.

The Distriet Court below entered comprehensive
and concise findings of fact. These findings were care-
fully considered and certain of them even recon-
sidered when, at the Tas Vegas hearing on Plaintiff’s
Motion to Amend the Findings, the Distriect Court
reiterated the basis upon which its decision was
founded. Tlaintiff now attempts to raise some spe-
cific issues regarding certain of the Distriet Court’s
findings of fact under the guise of characterizing
them as errors of law. Pl Br., p. 27. Plaintiff’s ob-
vious purpose is 1nerely to overturn the District
Court’s findings of faet which cannot be achieved
unless these findings are demonstrated to be ‘‘clearly
erroneous.’’

IL. THE FINDINGS OF FACT BY THE DISTRICT COURT IN THIS
CASE ARE WELL SUPPCRTED BY THE EVIDENCE.

A. The Spokane Metropolitan Area Is the Relevemt
Geographic Market.

Prior to trial, the parties agreed that the Spokane
Metropolitan Area was a relevant geographic market
within which the competitive effects of the merger
should be assessed. (P.T.0. Agreed Issues III, p. 6,
App. 369). Plaintiff’s economist considered only the
stipulated Spokane Metropolitan Area as the rele-
vant market, carefully excluding all other areas from
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consideration.’® (Tr. 64, 166-167, App. 481, 538). Con-
sequently, the District Court found that the Spokane
Metropolitan Area was the relevant geographie mar-
ket. (F. 13, App. 1934).

At trial, plaintiff offered statistical exhibits con-
taining figures of assets, deposits and loans for banks
in other areas in Washington (See, GX A-1 through
GX A-39, App. 1148-1202). However, plaintiff failed
to offer any testimony or other proof to show that
any of thesge ‘‘areas’ was a relevant market. This
Court has consistently required such a showing to
establish any particular area as a section of the coun-
try within which to analyze competitive effects under
§ 7.7 See, ¢.g., United States v. Continental Can Co.,
378 U.S. 441, 447 (1964). Despite the fact that plain-
tiff’s statistical exhibits casnally list together various
banks without concern as to whether the banks so
grouped actually compete,” plaintiff’s economic ex-
pert used them as so-called ‘‘coneentration’ raftios
from which he concluded banking was structurely not

¢ Despite Professor Smith’s refusal to consider the State or
eastern Washington to be relevant markets, plaintiff argues this
acquisition will result in a lessening of competition in such areas.
Pl Br., 36. Plaintiff argues that while they may not be traditional
‘““banking markets’’ under Philadelphia National, supra, such other
areas in Washington may constitute a ‘‘section of the country”
within the meaning of § 7. Ilowever, in making such an argument.
plaintiff again seeks to retry its case in this Court, having stipv-
lated prior to trial that ‘““section of the couniry’’ is a relevant geo-
praphic market within the meaning of Seetion 7. P.T.0., Agrecd
Issues, p. 6, App. 369. See Section IV infra.

" In contrast, the Department of Justice in Brown Skos Co. ¥.
United States, 370 U.S. 294 (1962), offered witnesses from 40 cities
Lone qrning the relevant markets and the merger’s effects on eom-
petition within them. 370 U.S. at 340. See also, Unifed Stafes V.
Philadelphia Bank, 374 U.S. 321, 359 (1963).

18 Sce App. 650-651.
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competitive in Washington State.”” Lacking evidence
of the relationship of these groupings to bank com-
petition, the Distriet Court properly refused to find
that banking was ‘“‘concenirated’ in the sense that
plaintiff alleged 1t was not competitive, and found
instead that the Spokane market is competitive. F.
22, App. 1940.”

19 Although plaintiff admits that not all counties are banking
markets and Professor Smith testified that the ‘‘determination of
concentration’’ first requires a determination of a relevant geo-
graphic market (Tr. 64, App. 481), plaintiff nevertheless asserts
that this kind of evidence refleets an anticompetitive state of affairs
having some sort of bearing on this case (Pl, Br.,, 6, n. 4),

Plaintiff’s brief on the merits attempts to link NBC and Seattle
First National Bank through a statement as to the number of
Washington counties where ‘‘one or the other operates,’” eiting
GX A-23, App. 1173, and GX A-25, App. 1181, What these docu-
ments really show is that in the State of Washington, with its
resirictive branching laws, either NBC or Seattle-First operates
without the competitive presence of the other in af least 15 out of
the state’s 39 counties. The phrase ‘‘at lcast’ is used because the
fact that two banks are located in the same eounty says nothing
about whether those two banks actnally compete. For example,
NBC has branch offices in Spokane County, but plaintiff recog-
nizes that these two banks do not competc with each other in
Spokane County. Pl Br. 4, n. 1.

®1In its Motion for Additional Findings (Distriet Court plead-
ing file, p. 582), plaintiff asked the District Court to find that
banking in the State, in eastern Washington, in Spokane County
and the Spokane Metropolitan Area was ‘‘concentrated.’” At the
hearing in Las Vegas, Nevada, plaintiff’s counsel pointed out to
the Court “‘that as a legal point, as a legal matter we would say
that concentration is related to performance, competitive perform-
ance of banks in the market.”” App. 1954, The Court recognized
that what plaintiff sought was a finding that banking in the alleged
“sections of the country’’ was ‘‘not competitive’’ and quite prap-
erly refused to make that finding. App. 1955-1956.
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cause such competition is very definitely recognized
by the bank regulator in determining whether to
permit new entry.” See United States v. First Na-
tional Bank of Maryland, 310 F.Supp. 157, 168 (D.
Md. 1970).

C. NBC und Washington Trus! Bank Do Not Compete.

As stipulated by the parties prior to trial, NBC
and Washington Trust do not presently compete in
Spokane or any other relevant banking market in
Washington. P.T.0. Agreed Issues IV, p. 6, App.
369. Plaintiff concedes that this acquisition will not
increase demand deposit coneentration in the Spo-
kane banking market. PL Br. 30, 56. Thus, the merger
would create no change in competition from which a
probable substantially adverse effect on competition
might be inferred. Indeed, plaintiff’s entire case rests
upon the bare assertion that competition in the Spo-
kane banking market would be better served if NBC
were required to enter de nove as an additional com-
petitor instead of through the acquisition of Washing-
ton Trust even though the merger would create imme-
diate and certain intensification of competition.

NBC operates two branch offices beyond the peri-
phery of the Spokane banking market, in Medieal
Lake, 15 miles west of Spokane, and Deer Park, 20
miles north of Spokane (GX IL-1, p. 43, App. 1739).
Because of the distance of these branches from Spo-
kane, they have negligible effect on banking compe-
tition in Spokane. Cf. United States v. Philadelphia
National Bank, supra, 374 U.S. at 358, n. 35, 360.

_® The Comptroller of the Currency routinely considers all finan-
¢ial institutions in determining whether there is a need for another
bank or branch of 2 bank in a particular market. See, for example,
Camp v. Pitts, 411 U.S. 138, 139, n. 2 (1973).
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The notion that these branches could exert a substan-
tial present procompetitive effect on the Spokane
banking market, as advanced by plaintiff’s econo-
mist, Professor Smith,” is utter nonsense because
banking is local in Spokane and because the branches
cannot be moved into Spokane.

D. NBC Is Not a Potential Entrant into Spokane in Any Realistic
Sense.

One major respect in which this case differs from
such caseg as United States v. Falstaff Brewing Corp.
410 U.S. 526 (1973), is that Falstaff, having care-
fully considered entering the New England heer mar-
ket de novo, could have built as many brewerles as
1t deemed necessary to compete adequately. There
was no regulatory authority from which permission
to enter was required, nor was there any state regula-
tory scheme to overcome. Here, the acquiring firm,
NBC, because of Washington State’s restrictive laws
regulating geographic expansion of banks, cannot
enter the market area of the acquired firm, Wash-
ington Trist Bank, except perhaps on an uneconomie
scale at some indefinite future time. Any acquisition
of a small Spokane-based bank would immediately
freeze the number of branches at the existing level.

All parties are in agreement that Washington State
prohibits NBC(C's holding company, Marine Banecor-
poration, from chartering a subsidiary bank in Spo-
kane in which it could have more than a 25 percent
control or ownership interest. See R.C.W. 30.04.230.*

.

* Tr. 106, App. 504,

*In United States v. First National Bancorporation, Inc., 410
U.S. 577 (1973), Bancorporation unquestionably could have ep-
tered Greeley, Colorado, through a wholly-owned subsidiary bank
if it eould have obtained a charter, Likewise, in all of the other 16
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Moreover, Washington State’s branching law pro-
hibits NBC from obtaining de nove branches in Spo-
kane. See R.C.W. 30.40.020. Plaintiff nevertheless
contended at trial that NIBC ecould obtain a branch
in Spokane by acquiring a national bank not yet in

states listed in the appendix to plaintilf’s brief (p. 72), state law
does not prohibit a bank lolding company from owning or con-
trolling more than 25 per cent of more than one bank, as is the
case in Washington State. IPlaintiff’s reliance on this additional
‘““evidence’”’ is illogical as none of the transactions referred to in
this appendix would be permitted under Washington law. R.C.W.
30.04.230. Federal law defers to such state statutes. See Seetion 7
of the Bank Holding Company Act of 1956, 12 U.S.C. 1846.

Similarly, history subsequent to First National Bank of Logan
v. Walker Dank & Trust Co., 385 11.5. 262 (1966), to which plain-
tiff makes reference (Pl. Br., 47-48) is not relevant here, In that
case, the Comptroller had permitted First National Bank of Logan,
Logan, Utah, to establish a de nove branch even though Utah State
law prohibited a State bank from establishing a hranch except by
taking over an existing bank which had operated not less than five
years. Sce Utah Code Ann., Tit. 7, c. 3, section 6 (1965 Supp.).
Commenting that the Comptroller’s ““piek and choose’” argument
was ‘‘strange,”’ this Court held that the Comptroller and national
banks were bound by “method’’ restrictions imposed by State
branching law. 385 U.S. at 261-262. Consequently, First National
Bank of Logun’s branch which had been open since 1963 had to
be closed in 1968 and all of the directors of First National char-
tered a new national bank at the same location shortly thereafter.
Five years after that time, pursuant to Utah law, First National
acquired that bank, and the matter was so deseribed in the Comp-
troller’s opinion to avoid possible antitrust problems since the
branch was quite near the main office. These circumstances are
markedly different from the cireumstances of the present case, A
major difference obviously is that the bank branch authorized by
the Comptroller was not authorized for the purposc of subsequently
Fhanging its status. Another difference is that the charter was
lssued to prevent an operating banking office from going out
of existence. The most important distinetion is that if all of NBC’s
direetors were to become direetors and own most of the stock of a
newly chartered national bank in Spokane, Marine Bancorpora-
tl.Op’s charter would surcly be placed in jeopardy under the pro-
visions of RC'W 30.04.230.
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port of this testimony, most of 1t relating to the Spo-
kane economy. See pp. 15-18, supra.

To have any validity whatsoever, plaintiff’s theory
of a “‘spongsored bank procedure’ must overcome the
indisputable proposition that ““[e]ntry is, of course,
wholly a matter of governmental grace.”” Uniled
States v. Philadelphia National Bank, supra, 375 U.S.
at 367, n. 44. Plaintiff has attempted to carry this
burden by creating a new rule of law requiring that
a national bank echarter bc granted whenever any
applicant can establish that a ““market is undergoing
reasonable growth and the existing hanks are profit-
able.” Pl. Br.,, 51. We are told further that a new
national bank charter may only “‘properly” be re-
fused by the Comptroller if it ““might threaten the
stability of existing banks.”” Pl Br. 52. Thus, plamtiff
seeks to prove that NBC is a potential entrant into
Spokane by devising a ‘‘three-step procedure’ and
then postulating its own entry standards, the primary
one being ‘‘more is bhetter,”” regardless of all other
considerations.”

The Comptroller’s chartering standards are not
susceptible to capsule summary. Congress intention-

* Plaintiff’s economic theory as explained by Dr. Smith is:
“When you have a coneentrated market, the time when you get
competitive performanece in a most probable way is when you have
overcapacity in that partieular industry, Now, if the regulatory
agencies would allow banks to come in more freely, then I would
think that you would have a chance to get a competitive perform-
ance” [emphasis added]. Tr. 160, App. 534. The Distriet Court
remarked that the lower hank chartering standards which plaintiff
advoeated ““would be kind of tough on the FDIC.”” Tr. 160, App.
535. The defendants’ expert banking eeonomist Dr, Haywood testi-
_ﬁed that any discussion of new entry into banking markets to
nereage the number of competitors invades the Comptroller of the
Curreney’s area of responsibility. Tr, 345-346, App. 642-643,
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the Comptroller great discretion as to what

factors should be determinative in ruling on specifie
charter applications. See 12 U.S.C. 26 and 27. The

Comptrol

‘“appear|
27) and

ler 1s specifically authorized to rely upon
ances] and ‘‘suppos[itions]’’ (See 12 U.S.C.
welghs ‘“‘congeries of imponderables . . |

calling for almost intuitive special judgments.” Web-
ster Groves Trust Co. v. Saxon, 370 F.2d 381, 384-
385 n. 1| (8th Cir. 1966). Furthermore, the Comp-
troller’s chartering deecisions are subject only to lim-

ited judi
grieved b
charter a
lief, dem:

cial review. An individual or group ag-
y an action of the Comptroller regarding a
pplication, for example, must, to obtain re-
onstrate that the Comptroller’s decision was

““arbitrary, capricious, an abuse of discretion, or
otherwisq not in aceordance with law.”” Administra-
tive Procedure Aect, 5 U.S.C. § 706(2)(A); Camp. V.
Pitts, 411 U.S. 138 (1973). Where the facts support
the Comptroller’s decision, even though another de-
cision could also be rationally arrived at through con-
sideration of the same facts, a court cannot reverse
the Comptroller’s exercise of discretion in favor of
its own view of the merits. Sterling National Bank
of Davie v. Camp, 431 F.2d 516, 514 (5th Cir. 1970),
cert, denied, 401 U.S. 925 (1971).

Plaintiff’s desire to limit the Comptroller’s stat-
utory authority to exercise considerable discretion i
passing oh national bank charter applications 18 wl-
derstandable in the present context since without an
alternative means of entry NBC cannot possibly be a
potential competitor in relation to the Spokane baI}k-
ing market.* However, plaintiff’s suggested lowerng

* Counsel for the Department of Justice stated at trial: .
Yes, your Honor, it is our position that it would be -
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of chartering standards to foster competition is with-
out any statutory or judicial foundation whatsoever.
Cf. First National Banlk of Catawba County v. Wa-
chovia DBank & Trust Co., N.A4., 325 F.Supp. 523
(M.D. N.C.), aff’d per curiam, 448 F.2d 637 (4th Cir.
1971).

The evidence establishes that plaintiff’s “proce-
dure” for branching is not a recognized or reason-
able business practice. Plaintiff variously says its
branching ‘‘procedure’ is (1) *“‘a well-recognized
practicce used by large statewide banking organiza-
tions’ (Pl. Br., 15-16) or (2) “‘has been used by an-
other large Washington Bank’’ (Pl. Br, 24). Plain-
tiff further contends that ‘“[i]n the last decade, the
sponsored bank procedure has become an established
method by which national banks enter new markets
in Washington’’ (Pl. Br., 16). Once again, plaintiff’s
assertions are not supported by the record.

There is no evidence whatsoever that the Comp-
troller and the other federal banking agencies rec-
ognize a three-step ‘‘procedure’” by which national
banks in Washington can obtain branches in areas
foreclosed to de novo branching. None of the various
documents plaintiff offered and cites as authority
for this proposition refer to any such “procedure.’’
The late board chairman and attorney for Spokane’s
Old National Bank of Washington, Mr. W. W. With-
erspoon, testified that he would not even consider
using such a scheme to enter a metropolitan area
(Tr. 295, App. 614), and indeed, plaintiff has never

possible for the Court to find that this merger was anti-

competitive under the theory of potential competition, unless

they (NBC) eould get into Spokane by some other means.
(Tr. 303, App. 618).
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even suggested that its ““procedure’ has been used
to enter a metropolitan city." Significantly, the rec-
ord shows that since this Court’s decision in First
National Bank of Logan v. Walker Bank & Trust
Co., 385 U.S. 202 (1966), no national bank has been
chartered in Washington State and subhsequently ac-
quired by another bank. Plaintiff’s own statistical
exhibit indicates that a grand total of three national
banks have been chartered in Washington since 1965,
a faet which taken alone destroys the ‘‘sponsored
bank procedure.’’** (GX A-40, App. 1203). Plaintift
apparently fails to realize, moreover, that if its “*pro-
cedure’” were a well recognized and useful method
of expansion into areas foreclosed to de novo hranch-
ing then there should be examples of national banks
increasing the number of branches they have in cities
where they are not headquartered. The record shows
no such examples.

Other objective evidence shows that plaintiff’s
three-step ‘‘procedure’ is not a reasonable business
practice. The ‘‘procedure’ first requires that a new
national bank be chartered (and assumes that it
would be chartered) in which NBC, through its par-
ent organization, could not have more than a 25
per cent ownership interest.” For some undefined

* Plaintiff introduced no evidence whatsocver to support its
position that Spokane banks feared NBC’s entry there through
this three-step ‘‘ procedure.’’

#GX A-40 and 41, App. 1203 and 1204-1205, erroneously indi-
cate that two nat10na.l banks were chartered in Washington in
1972. The Tacoma Commercial Bank is not a national bank. See
American Bank Directory, Spring 1973, p. 4116.

% Plaintilf suggests that NBC'’s agents could own the remainder
of the stock. We believe the prineiples of ageney law adequately
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period of time, NBC would be expected to exert some
kind of controlling influence over this bank which it
cannot legally control. At some future date NBC is
supposed to ‘‘convert’’ this hank to a branch office.
The legal and practical pitfalls implicit in this “pro-
cedure’’ are never so clearly demonstrated as in the
case of a bank assisted by NBC, Columbia Center
National Bank, where the Comptroller denied the first
charter applieation because he believed there to be
an undisclosed agreement to sell the bank to NBC.
Only after officials from NBC and the proposed new
bank stated in writing that no such agreement or
understanding existed did the Comptroller grant the
second charter application, more than two years after
the initial application was filed (GX K-36, App.
1514-1515; GX K-37, App. 1516-1517). Columbia
Center National Bank has not been acquired by
NBC.™

answer this contention, Cf. Independent Bomkers Associalion of
Georgia, Inc. v. Dunn, 230 Ga. 345, 197 S.E.2d 129, 139 (1973).

% See generally, GX K-1—K-94, App. 1431-1695. These docu-
ments alone demonstrate that plaintiff’s ‘‘procedure’ is not a
reasonable business praectice. At least one writer, an attorney with
the Antitrust Diyision of the Department of Justice, has recog-
nized that plaintiff’s ““procedure’’ is not a reasonable business
practice, sugeesting that if a bank were to be successful in over-
coming problems of control, legal objections, and seeuring regula-
tory approval, there would be no guarantee that the Department
of Justice would not challenge the merger under Seetion 7 of the
Clayton Aet. See, Comment, Bank Branching in Washington: A
Need for Reappraisal, 48 Wash.L.Rev. 611, 626-628 (1973). Ap-
Parently, the Justice Department has no qualms about filing suit
under Section 7 to cnjoin a merger even though it characterizes
the ownership relationship between the banks as comprising ‘‘a
loose-knit affiliation that is inherently unstable.’”’ Jurisdictional
Statement, p. 17, United Siates v. Trans Texas Bancorporation,
Inc., 412 U.S. 946 (1973). Thus, if one assumes a sufficient arms-
length relationship between NBC and Marine Bancorporation and
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Notwithstanding this strong objective evidence
demonstrating that there i1z no “‘well-recognized”
three-step | branching ‘‘procedure’ plaintiff specific-
ally requested at the IL.as Vegas hearing on its Mo-
tion for Aldditional Findings that the Distriet Court
find the ‘fprocedure” to be an established method
by which mational banks in Washington have estab-
lished branches in areas wlere de novo branches could

not have heen established. This finding was rejected.
App. 1959,

E. NBC Has No Incentive To Enter Spokane Through a Small
Foothold Acquisition.

NBC’s past and present executive officers testified
that NBC| would not consider attempting entry into
the Spokane metropolitan area on a limited service
basis comparable to that of a newly organized bank.
Tr. 699, App. 850; Tr. 871, App. 951. This testimony
was in large measure based upon objective evidence
of the “disappointing” experience by Pacific Na-
tional Bank of Washington’s small scale entry into
Spokane. App. 847-848; App. 951-952. Spokane s
served by a large number of banking offices, which
would place a new entrant at a severe competitive dis-
advantage if it were limited to a single office and un-
able to establish additional branches. DX 18, App-

the bank which plaintiff would have these defendants ntilize 1
obtain a branch, the acquisition which would provide this branch
Stlu must pass muster under §7. Furthermore, the kind of dominion
plaintiff argues NBC would have over a new ‘‘independent’’ na-
tional bank (See Pl Br, p. 50) apparently has becn the subject
of a Shgrm&n Aet charge for illegal restraint of trade in violation
of Seetion 1 of that Act (15 USC, §1). See United States V-
Citizens and Southern National Bank, Civ. No, 15823, Par. 74904

CCH Trade Reg. Rep. (N.D, Ga., Jan, 25, 1974). Notice of apped!
has been filed in this ease,
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1853; Tr. 1046, App. 1053. Unless it ecould have an ade-
quate branch system, NBC would not be interested
in entering Spokane (Tr. 704, App. 853) and, as stated
above, Washington’s law prohibits NBC’s branching
within Spokane from an acquired bank.

Moreover, if NBC were to enter Spokane by aequi-
sition of a newly chartered, single-office national
bank, 1t would not be feasible to provide the full
range of banking services which would be available
immediately through this acquisition.*® Tr. 69, 352,
303, 910, 1053, 1133-1135, App. 484, 646-647, 973,
1056, 1103-1104. NBC has better alternatives than to
enter Spokane on such a small scale. T'r. 880-881, App.
956-957.

The actual ten-year experience of Pacific National
Bank of Washington’s two branch offices in the Spo-
kane banking market affords strong objective evi-
dence supporting the testimony of NB(C’s officers.
In 1964, the National Bank of Washington, Tacoma,
Washington, a subsidiary of Western Bancorpora-
tion acquired the Spokane National Bank’s two of-
fices as branches. In 1970, the National Bank of
Washington acquired the Pacific National Bank of
Seattle, and the surviving institution was called the

® NBC anticipated the considerable amount of international
banking business it could serve in Spokane through the acquistion
of Washington Trust’s eight offices. Apparently, Pacific National
Bank of Washington’s two Spokane branches were unable to sup-
port a full-time ‘‘international man,”’ who was recalled to Tacoma.
See, GX D-5, which plaintiff did not print in its entirety, al-
thongh this document was the subject of considerable discussion
al trial. App. 889-891, 1269, ‘‘[R]vidence indicating the purpose
of the merging parties, where available, is an aid in predieting the
Probable future conduct of the parties and thus the probable effects
of the merger.”’ Brown Shoe, supra, 370 U.S, at 329, n. 48.
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quisition and that the banks in Spokane are not
affected by the threat of NBC's entry on such a
limited scale (see Tr. 340-344, App. 640-642), and the
Distriet Court so found (If. 19, App. 1936-1939, and
F. 21, App. 1940). |

F. The Evidence Demonstrates That Washington Trust Bank Is
Not a Potential Entrant into Any Other Banking Markets in
Washington.

Plaintiff’s allegation that this merger would elim-
inate Washington Trust as a potential entrant into
other local banking markets in Washington State is
not supported by the evidence. To the contrary, the
evidence shows that Washington Trust has neither
the eapacity nor the incentive to embark on an ex-
pansion program bheyond the Spokane banking mar-
ket and the Distriet Court so found. (F. 23, App.
1940).

The District Court found that, in comparison to
NBC, Washington Trust was a limited service bank.
(F. 16, App. 1935). While Washington Trust is not
floundering, plaintiff’s own statistical exhibits sup-
port the testimony of NBC’s past executive officer
that Washington Trust lacks the stabilizing influence
of a diversified banking business and will have a dif-
fieult time in the future competing in Spokane.”
(Dep. M. Carlsen, App. 149).

Washington Trust is unable to compete for agri-
cultural business, offers only limited trust services,
and cannot offer international banking services.
Washington Trust does not offer conventional, VA
or FHTA home financing, student loans, and does not

" See GX A-65, App. 1230, which shows that Washington Trust’s
profitability has been inconsistent.
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bid on municipal bond issues. Plaintiff argues that
these services are unimportant and are needed only
by a very| small percentage of Spokane’s commereial
bank customers (Pl. Br., 71), but there i1s no such
evidence and the Court cannot assume a limited need
for such things as student loans and liome financing,

The evidence shows that Washington Trust has
never acquired another bank. Tr. 836, App. 931 Other
than NB(}, no other bank has ever attempted to ac-
quire Washington Trust, not even one of the other
eleven ‘‘middle-sized banks in the State. Tr. 83),
933. Neither has Washington Trust ever ‘‘sponsored”
a bank.*® In commenting upon the idea of Washing-
ton Trust’s alleged expansion within the state, plain-
tiff’s counsel recognized that such as event was merely
““a possibility’* ('['r. 1170, App. 1124), and would not
““speculate as to where or how.”’” Tr. 1173, App. 1125.
Similarly,| the former Washington State Banking
Supervisor stated that he had ‘““no present knowl-
edge’ of \where Washington Trust Bank might ex-
pand in the Spokane area.” App. 759.

* After a group of businessmen had failed in an attempt t0
obtain a bank charter in Pullman, Washington, they contacted an
officer of Washington Trust who had strong ties to the Pullman
community. Tr. 850, 864, App. 939, 947. This Washington Trust
officer helped the group in starting a bank in Puliman and Wash-
lngt-On Trust loaned money to an individual for the purpose of
buying stoek in the new bank. Tr. 851, 865-866, App. 939, 948.

WﬂfghmgtOn Trust loaned money to two individuals who acqun‘e_d
stock in two (2) small banks, one in Uniontown and the other In
Liphrata. To secure the loans, Washington Trust took the bazk
stock ag collateral and also obtained a right of first refusal in the

event the stock should ever be for sale to protect the value of the
security. Interr, No, 48, App. 87-89.

* The only ineorporated town or eity without a bank east of fhe
Cascade Mountains with g population exceeding 1,000 is W est
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640; Tr. 573-574; App. 776; Tr. 1052-1053, App. 1036,
De novo entry by NBC into Spokane, assuming it is
possible, involves a very small procompetitive effeet,
as shown by Pacific National’s disappointing expen-
ence, which becomes even smaller if NBC does not
enter for another ten years. Tr. 353, App. 647.

1. This merger is procompetitive because it will provide the
community with an additional source of business financing.

If an independent businessman cannot get the fi-
nancing he needs, his ability to remain competitive
and survive in his business is threatened. Sce Phile-
delphia, supra, 374 U.S. at 370. Independent busi-
nesses of small or medium size are at a particular
disadvantage in competition with large, national com-
panies which can tap the commercial paper market
and banks in the major financial centers whenever
funds are needed. This is why it is in the public i-
terest to provide an alternative source of loans for
businesses in Spokane.

The merger application represented to the Comp-
troller that Washington State ‘‘occupies a prominent
position”” in the lumber products industries. (GX
L-1, App. 1706-1707), The banks noted that large
hational companies such as Weyerhauser, (reorgla
Pacific and Crown Zellerbach competed in the State,
and that Spokane was a regional center for the in-
dustry. (App. 1707). The forests products industry
in the Spokane trade area supports a payroll of over
$100 million annually employing some 22,000 work-
ers. App. 1717-1718. Washington Trust Bank was de-
seribed as having gained a particularly good reputs-

tion in loaning funds to the lumbering industry. App
1721-1722, .
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The Comptroller at trial called as a witness Mr.
Richard Bennett, president of the Bennett Lumber
Company, one of five or six independent lumber firms
left in the Spokane area which are trying to com-
pete in an industry dominated by such glants as
Georgia Pacific, Weyerhauser, and Crown Zellerbach.
See GX L-1, App. 1706-1707. Mr. Bennett related the
inconvenience, great expense and the consequent cur-
tailment of operations suffered by him and his 300
employees when he was unable to obtain the financing
he needed from Washington Trust, a bank which all
of the other small lumbering firms must look to for
their eredit needs.” (Tr. 622-645, App. 804-818). This
testimony illustrates that unless small businessmen
like Mr. Bennett have available to them local sources
of adequate and competitive financing, the trend to-
wards concentration in business generally will con-
tinue. The special relationship of the banking busi-
ness to the other sectors of the business world 1s
never so plainly revealed as here.

The Comptroller also called as a witness Mr. Neil
Degestrom, owner of the Degestrom Construetion
Company in Spokane. This firm also needs an alterna-
tive source to Seattle First National Bank for loans
to make competitive bids on the many public projects
it builds, sueh as highways, dams, and Spokane’s air-
port runway. Having a competitive alternative source
of financing would allow this company to pass on its

" Plaintiff critieizes the testimony by this witness beeause his
Sﬂ'ﬂ{mill was located where the trees were rather than within metro-
politan Spokane, even though the importance of lumbering to the
Spokane area was conceded in the complaint. See para. 11, App. 12,
However, commercial realities should not be ignored merely be-
cause they are not helpful for the purposes of plaintiff’s case.
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financing savings to the general public in the form
of lower bids. Tr. 774-779, App. 894-897.

Another witness for the Comptroller, Mr. R. A
Hanson, 'head of the R. A. Ilanson Company, testi-
fied that| when his firm exceeds Old National Bank's
lending limit he is forced to deal with the ‘‘one store
left in town’-—Seattle First National Bank. The R.
A. Hanson Company sells earth excavators and trim-
mer machines used in construction of canals through-
out the |world and has received awards from the
federal government for excellence in exporting. Tr. .
773, App. 893-894. Providing this firm with a needed
second alternative source of business loans, immedi-
ately as opposed to some indefinite future time, is a
procompetitive effect resulting from this acquisition.

2. This merger is procompetitive because it makes available in
Spokane a needed clternative source of international banking
services. (F. 25(c), App. 1944-1945).

The appellee banks told the Comptroller in their
merger application that NBC would offer its vast
international banking services in Spokane, whereas
Washington Trust presently does not offer this serv-
ice (GX L-1, App. 1743-1744), and the Comptroller
relied on this representation in approving the merger.
At trial the Comptroller called several witnesses 0
illustrate the need for an additional source of inter-
national banking services in Spokane. Presently only

one bank offers such a service fulltime—Seattle First
National Bank.

Mr. R. A. Hanson testified that his company has
had unsatisfactory experience in obtaining intern#
tlonal banking services through a correspondent of
Old National Bank of Washington. Whether or not
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Mr. Hanson used NB(’s international banking serv-
ices, he would benefit indirectly from the merger since
his own bank, Old National, would have to offer
better service to compete with NBC, Tr 760, App.
886. |

Mr. Arden Jacklin, whose company raises and sells
turf grass seeds produced in the Spokane area, testi-
fied that a bank with a strong international depart-
ment would be a benefit as he tries to expand his
company’s sales in international markeis. Presently
his company must depend on a large competifor to
handle exports, Tr. 791, App. 904

Mr. Leonard Maxey, head of Hollister-Stier Lab-
oratories, which produces biological products, testi-
fied that bis company sells producis throughout the
United States and overseas and that in the past he
has been ineonvenienced because of the inadequacy of

international banking services in Spokane. Tr. 804,
App. 912

3. The merger is procompetitive because it will introduce to
Spokane another source of conventional as well as VA and
FHA home financing. (F. 25(e), App. 1946),

Washington Trust is not active in residential mort-
gage lending for which there is a need in Spokane,
as only one other bank offers eonventional loans, again
Seattle First National Bank which only since the an-
nouncement of this merger has begun to compete in
such loans, Mr. Leroy Jobnson, owner of a real estate
firm, testified that there was a need for NBC to enter
Spokane immediately and offer conventional mort-

gzge lending at a competitive rate. T'r. 686-687, App.
2.
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4, This merger will help fill the agricultural lending needs of
the Spokane area and region. (F. 25(f), App. 1946-1948),

At trial the Comptroller called as a witness the
Pregident of the Federal Intermediate Credit Bank
of Spokane. This bank is the ‘““mother bank” supply-
ing ‘“wholesale money for some 30 production credit
associations” throughout “four Northwest states and
Alaska.” The bank was located in Spokane hecause
Spokane was ““the geographical center” of the area.
Presently there are 15,772 active borrower member-
stockholders of the Spokane Federal Intermediate
Credit Bank. (Tr. 665-666, App. 830). Seven per eent
of this bank’s total funds are ‘“‘provided through
eommercial bank borrowings’” and the bank’s com-
mercial bank needs will double in ten vears, In No-
vember of 1972 the Spokane Federal Intermediate
Credit Bank needed $27 million in commercial bank
borrowings to meet prior loan commitments to area
farmers. Because the bank only had an $8 million
line of eredit ““with the one [Seattle First National
Bank] and only large source of available credit i
Spokane,’” it was necessary to borrow the remaining
amount of money from banks outside the area. It
would be more competitive and convenient to have
NBC in Spokane so that the Intermediate Credit
Bank’s obligations to farmers would be mef with less
uncertainty, as the agricultural business is rather eI~
ratic in its eredit requirements and the other banks
in Spokane simply cannot do business with the Fed-
eral Intermediate Credit Bank. Thus NBC’s entry
into Spokane through acquisition of Washington
Trust will immediately benefit the Spokane Interme
fiiate Credit Bank and its member-borrower farmers
In a five-state region and this alone will be highly




oY

procompetitive as well as responsive to community
needs. Tr. 663-G83, App. 828-840.

5. This merger will benefit the taxpayers in Spokene by pro-
viding a competitive, altemative source of financing for local
cnd municipal governments, (F. 25(g), App. 1948-1949),

The many governmental service and taxing distriets
in Spokane have financing needs which can be met
only by local finanecial institutions, and NBC has a
reputation for bidding on every local hond issue where
it is located. The Spokane County Treasurer, Mr. Mer-
ton Howard, testified that presently only two Spokane
banks bid on the County’s repurchase agrecments and
that additional competition in this area would directly
benefit the taxpayers and public in Spokane. Tr. 810-
811, App. 916-917,

6. This merger will provide an alternative source for many
specialized banking services in Spokane. (F. 25(h). App. 1949-
1950).

This merger will result in the offering of better
trust services in Spokane. Furthermore, NBC has
considerable expertise and lending capacity in in-
stallment lending, term loans on plant and equipment,
vehicle leasing, SBA loans, and agricultural loans.
GX 1-1, p. 44-47, App. 1741, 1744, The many college
students in Spokane would be immediately benefited
by this merger because it would introduce a commer-
cial bank whieh makes student loans, making 2514
of them in 1972 in other places in the State. These
students cannot wait ten vears.** Tr. 953, App. 998;
Tr. 662, App. 828.

** Plaintiff’s economist suggested that 10 years is a reasonable
period to allow potential eompetition to develop into actual com-
petition, Ty, 63, App. 480-481. NBC has, of course, wished to
enter Spokane since prior to 1953. See GX F-31, App. 1278,
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H. This Merger Will Serve the Convenience and Needs of
the Community.

The Distriet Court found that assuming plaintiff
had proved the alleged anticompetitive effects of this
acquisition such ‘‘effects would be clearly outweighed
in the public interest by tlie probable procompetitive
benefits of the transaction in meeting the convenience
and needs of the community to be served.” * F. 25,
App. 1941-1950. This finding is both legally correct
and well supported by the record.

As required by the Bank Merger Act of 1966, the
Comptroller considered the benefits to the convenience
and needs of the Spokane area, concluding that the
effect of the merger would be procompetitive. (P.T.O.,
Exh. A, App. 398-402). In contrast, the competitive
reports from the Department of Justice, the Board
of Governors of the Federal Reserve System, and
the FDIC did not consider the convenience and needs
of the Spokane area. The Comptroller found, infer
alig, that|the merger would be in the public interest
because it would bring to the Spokane banking mar-
ket an alternative and competitive source of sophis-
ticated banking services. ITe found specifically that
the merger would provide a source of larger credits
in Spokane henefiting potential borrowers and an-

_ “At the close of plaintiff’s case-in-chief, the defendants and
intervenor jointly moved to dismisy the ease. Tr. 614-621, App-
800-804. The Distriet Court informed eounsel that the ease Was
“very thin,”” ““really thin,”” ‘‘extremely thin’’ (Tr. 620, APE’
803) and reeited virtually verbatim the testimony of plaintifts
witness Dr. Smith (Tr. 617-619, App. 801-803), concluding that
Dr. Smith’s opinions and the documentary exhibits were ‘‘somé
cvidence’” to support plaintift’s ease. (Tr, 620, App. 803). The
Court denied the motion to hear the convenience and needs af-

firmative defense under the Bank Mevger Act of 1966, Tr. 621
App. 803.
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other source of full service banking services. Included
in these services were agricultural and mining loans,
student loans, economic opportunity loans, low in-
come housing lending, SBA, FHA  and VA lending
programs, ‘‘turnkey’’ low cost housing construetion
loans for the elderly, and a highlv sophisticated inter-
national banking department with offices in Ilong
Kong, Singapore, London, Tokyo and New York City.
It was found that Washington Trust does not offer
banking customers a competitive alternative for these
services. The Comptroller concluded that ‘‘the en-
hanced competition that this merger will produce will
contribute to the convenience and needs of bank cus-
tomers in Spokane.”” P.T.0., Exh. A, App. 398-402.

At trial the Comptroller called as witnesses twelve
Spokane area people to illustrate and support his
finding that the merger was procompetitive and in the
public interest. The testimony of these witnesses dem-
onstrates that, while not reducing the number of
banking alternatives in Spokane, a result which could
cause businessmen to be denied credit, Cf., United
Stotes v. Philadelphia National Bank, 374 U.S. 321,
372 (1963), the effect of this merger will be to in-
crease the number of banking alternatives for sev-
eral important banking services. Some of these wit-
nesses illustrated that this is very definitely a case in
which a lack of adequate alternatives for some bank-
Ing services has caused and, absent this merger, will
continue to cause hardships to individuals or busi-
nesses in the community. K.g., Tr. 622-647, App. 804-
819. Sce Philadelphia, supra, 374 U.S. at 371.

This merger will benefit the convenience and needs
of the entire Spokane community (Tr. 1066-1067,
App. 1064) and nome of the alternative means of
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entry would provide a reasonable alternative way of
achieving these convenience and needs henefits (Tr.
978, App. 1613).

M. PLAINTIFF'S THEORY OF POTENTIAL COMPETITION AND
ITS ECONOMIC ANALYSIS ARE ERRONEQUS,

A. Polenfial Competition Means Competition Which Is Probabls
and Imminent, Not Merely Possible.

Plaintiff’s arguments in both companion antifrus
bank cases before the Court rest upon the assertion
that each of the mergers will eliminate ‘“potential
competition’’ and thereby violate §7. The meaning
of the eoncept of “‘potential competition” is funda-
mental to plaintiff’s cases. However, when plaintiff’s
usage of this ferm: is analyzed in the light of the
meaning given to it by the opinions of this Court it
is apparent that plaintiff is attempting to use “po-
tential eompetition’” in an entirely different sense
than the Court has used the concept and in a way

that this Court has said does not come within the
scope of §17.

There are only about half a dozen cases decided
by this Court in whicb the potential ecompetition eon-
cept has been referred to (P1. Br. 29). These cases
have vastly different factual backgrounds and there-
fore require individual examination.

Apparently the first case in which this idea ap-
peared in an opinion of tbis Court was U. §. V. EFI
Paso Natural Gas Co., 376 17.8. 651. This was a swt
in which X1 Paso was charged with violation of §17
by acquisition of Pacific Northwest Pipeline Co. El
Paso was the sole out-of-state supplier of natural ga8
to southern California. Pacific Northwest attempted
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The second case referring to this concept was U. 8.
v. Conlingntal Can Co., 378 U.S. 441. The issue pre-
sented was whether the acquisition of the nation’s
third largest producer of glass containers by the na-
tion’s second largest producer of metal containers
violated §|7. The District Court held that there was
no violation since metal containers and glass con-
tainers were separate lines of commerce. This Court
reversed, saying that § 7 protects any area of ‘‘effec-
tive competition’ and that there is a large area of
“effective| competition’” between metal cans and glass
containers. Citing the Il Paso case, the Court said
that ‘‘the|competition with which §7 deals includes
not only existing competition but that which is suffi-
elently probable and imminent.”” [emphasis added]
378 U.S. #58. After discussing the large area of ef-
fective competition between the can company and the
glass company, the Court added that the can com-
pany might have concluded that it could insulate itself
from competition by acquiring a major firm not
presently directing its efforts toward the same end
uses as the can company but having the potential
to do so. This was the only reference to the concept
of potentiality.

The first case in this Court in which the term ““pe-
tential competition” was used appears to be U. 8. 7.
Penn-Olin Chemical Co., 378 U.S. 158. The Court
noted, ‘“This is the first case reaching this Court and
on which we have written that directly involves the
validity under §7 of the joint participation of two
corporations in the creation of a third as a new do-
mestic producing organization.’”’ 378 U.S. 168-69. The
Court said that the same considerations apply ®
joint ventures as to mergers, and noted the statement
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it 1s alrgady well established and which is virtually
indistingiiishable from them. The anticompetitive ef-
feets of this are (1) the substitution of a powerful
acquiring firm for an already dominant firm, and (2)
the elimination of the potential competition of the
acquiring firm. The Court said that the evidence
‘“clearly ghows that Proctor was the most likely en-
trant.”” 386 U.S. 580. In addition, ‘‘It is clear that
the exist¢nce of Proctor at the edge of the industry

exerted considerable influence on the market.”” 386
U.S. b8&1.

The next case in which potential competition was
mentioned was Ford Motor Co. v. U. S., 405 U.S. 562
In that dase, the District Court held § 7 violated by
Ford’s aequisition of a major independent spark
plug manufacturer. There were two markets for spark
plugs, the original equipment market and the after-
market, or replacement market. (teneral Motors made
its own spark plugs, so Ford was the largest customer
of OE spark plugs. The District Court held t]:‘lat
prior to |the acquisition Ford was both the major
customer in the OF market and had a ‘“pervasive -
pact on the aftermarket.”” The District Court said
that, “Ford may well have been more useful as 2
potential than it would have been as a real producer,
regardless how it began fabrication. Had Ford taken
the internal-expansion route, there would have been
no illegality; not, however, because the result neces
sarily would have been ecommendable, but simply be-
cause that course has not been proscribed.” 286 F.
Supp. 441, quoted at 405 U.S. 567-568. This Court af
firmed, quoting a passage from the Brown Shoe opi-
lon relating to the vice of a vertical arrangement
tying a eustomer to a supplier. The main controversy
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was over the relief to be ordered. The Distriet Court
not only ordered divestiture but enjoined Ford from
manufacturing spark plugs for 10 years. The Court’s
opinion sustained this decree on the ground that it
would restore Iford’s position as the largest pur-
chaser of spark plugs from independent manufac-
turers and would not significantly lessen ‘Ford’s
moderating influence as a potential entrant on the
edge of the market.”” A partially dissenting opinion
argues that the injunetion wipes out for the duration
of the restriction any pro-competitive influence Ford
might have as a potential entrant. In any event, the
diseussion of potential competition is confined to ref-
erences relating to this aspect of the remedy.

The one case in which this Court has given an
extended discussion of potential competition is the
recent one of U. S. v. Falstaff Brewing Corp., 410
U.S. 526. The Court there held that Falstaff’s acqui-
sition of Narragansett Brewing Co. might violate § 7.
Of the nation’s ten largest brewers, only Falstaff,
which was fourth, and the eighth and ninth largest,
did not sell in New England. Of these three, Falstaff
had the closest brewery. Narragansett was the largest
seller of beer in New Ingland. The District Court
held that the acquisition did not violate § 7 because
the evidence showed that the management of Falstaff
had decided not to enter the New England market
except by merger. This Court reversed. It held that
7 bars acquisitions of a market competitor hy a
noncompetitor where the new entrant threatens to
dpminate the market or otherwise upset market con-
ditions to the detriment of competition, and also
where ‘“‘the entry eliminates a potential competitor
exercising present influence on the market.”” This
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Court held the District Court erred in failing “to
give separate consideration to whether TFalstaff was
a potential competitor in the sense that it was so
positioned on the edge of the market that it exerted
beneficial influence on competitive conditions in the
market.”” The ecase was remanded to the District
Court for a determination ‘‘whether in any realistic
sense Falstaff could be said to be a potential com-
petitor on the fringe of the market with likely in-
fluence on existing competition.”” The Court expressly
left open the question whether § 7 bars a merger that
will leave competition in the marketplace exactly as
it was, neither hurt nor helped, but that is challenged
on the grounds that the entering firm could have, but
did not, enter de novo or through toehold acquisition,
and that, in this latter sense, potential competition
was lessened. There were two separate concurring
opinions and a dissenting opinion, but none chal-
lenged the analysis of potential competition set forth
1n the prevailing opinion.

In summary, this Court has held that potential
competition must be considered under § 7 in the fol
lowing circumstances:

El Paso case—the acquired company was the only
likely entrant into the market, clearly influenced
prices in the market and was an unsuccessful bidder
in the market.

- Continental Can case—the acquired company Was
in actual competition with the acquiring company at
had the potential to enlarge the area of competition

Penn-Olin case—in a joint venture it is ne‘cessa.r}’
to consider whether the company not entering the
market but having a compelling reason to do %0
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might have remained at the edge of the market con-
tinually threatening to enter.

Proctor & Gamble case—the acquiring company en-
tering the market was the most likely entrant, clearly
exerted a considerable influence on the market, and
was the overwhelmingly dominant firm in the mar-
ket after entry.

Ford case—the acquiring firm was thie major cus-
tomer in the market, exerted a pervasive influence
on the market, and was apparently the only likely
entrant.

Falstaff case—where a noncompetitor enters a mar-
ket by merger, § 7 applies if the entrant threatens to
dominate the market or otherwise upset competitive
conditions, or if the entrant was previously exercis-
ing present influecnce on competition in the market
by virtue of its position on the edge of the market.

Thus it is clear under the holdings and opinions
of this Court that the concept of potential competi-
tion does not change or enlarge the scope of §7. As
this Court said of § 7 in Brown Shoe Co.v. U. 8., 370
U.S. 294: “Mergers with a probable anticompetitive
effect were to be proseribed by this Act.”’ [emphasis
added.] 370 U.S. 323. The use in §7 of the words
“may be’” do not ““apply to the mere possibility but
ouly to the reasonable probability’’ of the proseribed
effect. 370 U.8. 323, n. 39. The point is best summed
up by the language of this Court in Continental
Ca:n, where it is said that §7 deals not only with
existing competition but also with that which is “‘suf-
ficiently probable and imminent.”” 378 U.S. 458.
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iff's Theory Misconceives the Concepi and the Nature
bf Both Potential Compeiition and of Competition.

e District Court in either of the companion
»w before this Court had adopted the theories
ruments set forth in plaintiff’s briefs, the de-
would have to he set aside by this Court on
unds that the results were reached by the
tion of erroneous principles. The evidentiary
re discussed elsewhere in this brief, Ilere it
ted that regardless of the evidentiary facts
cepts and theories urged by the plaintiff are
ind must be rejected by this Court,

on 7 of the Clayton Act, like all broad statutes,
isarily couched in general language requiring
s and spectfication by the Courts. Tt forbids
corporate acquisitions the effeet of whieh
be substantially to lessen competition’. In
ywn Shoe case this Court gave extensive con-
on to the meaning of this phrase and held that
e”” did not require certainty and did not in-
niere possibility but meant a reasonable prob-
After this meaning was established, the con-

““potential competition’’ developed in the line

of cases discussed ahove, as one of the kinds of com-
petition that might be within the scope of §7.

The

Oxford English Dictionary, Funk & Wag-

nalls, and Websters agree that ‘“‘potential’”’ means

*possib

le as opposed to actual”’. Taken literally, this

would mean that the theory of ‘‘potential’’ (in the
sense of possible as opposed to actual) competition
had rendered nugatory the Court’s interpretation of
§7 in Brown Shoe. However, the opinions of this
Court are unmistakably clear that the coneept of
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he an uneconomic venture in light of the bank-
eds and services already available in the com-

munity. However, even more significant is the thrust
of plaintiff’s argument that if there is the slightest
possibility of some hypothetical mode of entry this
constitutes potential competition.

Plax

ntiff’s argument in the Connecticut ease is

similar. Plaintiff argues that, although Connectieut

law p1

ohibits entry by each bank into the home office

city of] the other, ‘“‘Entry was financially possible be-

callse

(PL. C
Court

the banks are large, strong and profitable.”
onn. Br. 18.) In Connecticut, also, the Distriet
found that the Comptroller would not issue

new banking charters, since this was announced in a
written policy issued in 1965 and not revoked. (PL

Conn.

this fi
poliey
change
his sts
doctriz
betwee
cussed
obviou

Br. 53; App. 2573-75-74.) Plaintiff dismisses
nding with the comment that the published
is ‘“‘simply . . . the present view, subject to
, of an administrator who presumably will do
itutory duty of taking into account antitrust
e ..." (PL Conn. Br. 53.) The relationship
n antitrust doctrine and banking law is dis-
below and is immaterial here. The point is
s that plainfiff is urging that the mere pos-

sibility

which

of some future change in policy, no hint of
is given in the record or the argument, suffices

to show the existence of potential competition. Again

it is el
petitio
the m
ments,

ear that plaintiff is arguing that potential com-
n within the meaning of §7 exists if there is
ere possibility of some competitive develop-
Plaintiff neither recognizes nor attempts to

meet the clearly enunciated standard of this Court
that the potential competition which comes within the
scope of § 7 must be probable and imminent.
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It appears that plaintiff does not have any co-
herent concept of either potential competition or
competition and that its statements regarding these
somewhat abstract concepts are made on an ad hoe
basis to oppose any arguments urged by defendants
or support any arguments plaintiff desires to urge.
For example, while arguing that the remote and un-
likely possibilities mentioned above show the exist-
ence of potential competition, plaintiff also argues
that competition for checking accounts by savings
banks in Connecticut is merely speculative despite
the faet that a state law which will take effect no
later than December 31, 1975 specifically authorizes
savings bank checking aceounts. (Pl. Conn. Br. 25.)
Similarly, in its Washington brief plaintiff argues
at one point that the entry of a potential eompetitor
into the market does not change market structure,
while at another point it argues that such entry does
change market structure. (Pl. Wash. Br. 30, 56.)

Plaintiff 1s also confused and inaccurate in dealing
with the effect of increased competition in the mar-
ket. In the Washington brief it argues that a merger
which enables a bank to compete more effectively and
to provide additional services is not a factor to be
considered in assessing the competitive impact but is
to be counsidered only under the ‘‘convenicnce and
needs” defense. (I’l. Wash. Br. 55, n. 51.)

In Connecticut plaintiff attacks a court finding that
the merger “would mean more competitive choices for
the people of Connecticut and a more healthy and
balanced banking structure of five or six strong and
relatively equal competitors”. (Pl Conn. Br. 60.)
This was based on the fact that there are in Connee-
tieut two competitive statewide banks and, at most,
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the existence of the discretionary market power of
monopoly over price and output.” (p. 319.)

The concept of ‘‘countervailing power’ was intro-
duced by Professor Galbraith in 1952 in his book,
“American Capitalism’. He noted that, “It was to
the same side of the market and thus to competition
that economists came to look for the self-regulatory
mechanism of the economy.” (p. 117.) Where com-
petition disappeared and was replaced by a small
group of powerful firms, 1t was easy to suppose that
all effective restraint on private power had disap-
peared. But, Galbraith says, ‘‘In fact, new restraints
on private power did appear to replace competition.
They were nurtured by the same process of concentra-
tion which impaired or destroyed competition. But
they appeared not on the same side of the market
but on the opposite side, not with competitors but
with customers or suppliers. It will be conventent to
have a name for this counterpart of competition and
I shall call it countervailing power.”” (p. 118.)

Plaintiff is correct in assuming that the theory of
ecountervailing power has not replaced the theory of
competition as a foundation for the antitrust laws,
and that the purpose of §7 is to prevent substantial
lessening of competition. However plaintiff is quite
mistaken in calling increased rivalry among vigorous
competitors ‘‘countervailing power”. An increase in
the number of ‘“competitive choices” and a more
Vigorous rivalry between stronger competitors is an
Increase in competition, not ‘countervailing power”
or any other malign or illegal force. In Brown Shoe
Co. v. United States, 370 U.S. 294, the Court ex-
plicitly recognized this point, saying (at p. 319):


Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale


ti
v
p
tl
b
b.

Pla

76

Clongress recognized the stimulation to competi-

on that might flow from particular mergers.
Vhen concern as to the Act’s breadth was ex-
ressed, supporters of the amendment indicated
1at 1t would not impede, for example, a merger
etween two small companies to enable the com-
ination to compete more effectively with larger

corporations dominating the relevant market. . ..

intiff’s confusion on this point leads to incon-

sistencies in its arguments. In Washington plaintift

argue

3 that more effective competition and the pro-

vision| of additional banking services are not factors

to be
Wash
offices

considered in assessing conipetitive impaet (Tl
Br. 55, n. 51), and that numbers of banking
and convenience of access by customers to

banking offices are not indicia of competition. (Pl

Wash

Br. 61-62.) However, in Conneeticut plaintiff

argues that differences in evening hours of service in
branches of a banking system are ‘‘evidence of serv-
ice competition’””. (Pl. Conn. Br. 30, n. 38.) Certainly
if some variation in banking hours is ‘‘evidence of
service competition’’, the same must be said of the
far more substantial and significant efforts involved
in prgviding more convenient branch offices, and of-
fering such additional banking services as interna-

tional

service, mining, agricultural, and student loans,

and the other important service offerings which were
shown in the evidence and relied upon by the district
courts. Furthermore this Court has said that the test
of a competitive market is ‘‘whether eonsumers are
well served.” U. 8. v. Philadelphia National BE., 374
U.S. 321, 367, n. 43.

Another error concerning the nature of compet%'
tion appears in plaintiff’s argument in the (lonnect:-
cut case. Plaintiff’s brief begins by conceding that
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there is no issue on this appeal concerning the elim-
ination of actual competition between the merging
banks. (Pl. Conn. Br. 4, n. 1.) However, plaintiff then
argues against the District Court finding that the
State is a relevant market by saying that if this is
so, ‘‘then the defendants cannot be potential competi-
tors because all banks in Connecticut are necessarily
actual competitors in one statewide miarket”. (Pl
Conn. Br. 63, also 16, 19, 65-66.) "This logic is rem-
iniscent of the movie title ‘‘If this is Tuesday it must
be Belgium’’., The area of competitive impact de-
termines the mairket, for purposes of antitrust an-
alysis of a merger. But the definition of a market
most assuredly does not change the area of competi-
tion, Furthermore, the fact that the merging banks
do not have any area of competitive overlap does not
tend In any way to negate the conclusion that they
may both be in the same relevant market. 1t is simply
not true that all firms in every market are necessarily
In eompetition with one another.

Simple, commonsense, empirical observation will
establish the point. In the Von’s Grocery Co. case,
384 U.S. 270, the relevant market was the retail groc-
ery market in the L.os Angeles area. There were more
than 3,500 single grocery stores and about 150 grocery
store chains in that market. 384 U.S. 273. Some of
the chaing competed with each other in all or parts
of the market. But quite obviously individual grocery
stores in widely separated parts of the immense Los
Angeles area were not in competition with each other
—although they were within the relevant market. It
may be easier to visualize the Washington, D.C. mar-
ket which is familiar to most of those involved in
these cases. Here there are a few large grocery chains
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ng throughout the metropolitan area and ob-
competing with each other through advertis-
d by other means. There are also numerous

small grocery stores scattered throughout the metro-

politan

area and each drawing patronage from its

neighberhood. For purposes of antitrust analysis, no

doubt

Angele
eration
Bethes
or Fall

Plan
geograj
sis, the
compef]
actual
able ur

One
plainti
ent asg
nomie
In pers
erences
lations}
are ev

‘Wash.

the Washington metropolitan area, like Los
s, 18 a relevant market as to retail grocery op-
. This does not mean that a grocery store in
da is in competition with one in Alexandria,
s Church or Silver Spring.

1tiff’s argument that if the State is a relevant
phic market for purposes of antitrust analy-
n it nocessarily follows that banks not in actual
ition with cach other must be considered as
competitors is just not logical, sensible or ten-
1der any rational legal or economic theory.

final illustration of the confusion inherent in
ff’s concept of competition is plaintiff’s appar-
simption that eompetition is not simply eco-
rivalry but must be business enmity exhibited
onal hostility. Thus plaintiff argues that ref-
to “‘personal”’, ““cordial”’ and ‘‘friendly” re-
lips among bankers in the Spokane market
idence of lack of vigorous competition. (Pl
Br. 57.) The suggestion that an opponent, or

competitor, must necessarily be an enemy €OmES
strangely from lawyers who are professionally en-

joined

to oppose each other with civility and to com-

fine their adversary relationships to the courtroom. It

should
history
sorely

be unnecessary to urge at this point in our
that civility in all our social relatioms 13
needed. Any intimation from this Court that

civility in economic relations could be characterized
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by a zealous prosccutor as indicating ‘‘personal”,
“oordial’’ or “‘friendly” relations and used as evi-
dence of anticompetitive conduet under the antitrust
laws could only add to social turmoil. In fact, as we
know from every other field of endeavor, ranging
from athletic competition to litigation, there is no
relation between the degreec of civility or cordiality
among the participants and the degree of their rivalry
or competition. On grounds of both logic and social
poliey this argument of plaintif should be not merely
ignored but repudiated by this Court.

C. Plaintiff's Theory of Potential Competition Is Illogical,
Unworkable, and Leads to Absurd Resulis.

The preceding discussion has demonstrated that
plaintiff’s theory of potential competition is based on
a concept of potentiality defined as that which is
possible rather than that which is probable and im-
minent. Plaintiff’s theory is, therefore, contrary to
the prior decisions of this Conrt on the subject. I’lain-
tiff gives implicit acknowledgement of this in arguing
that its theory requires the Court to adopt the rule
which the Court expressly refused to adopt and left
open 1n Falstaff (Pl. Wash. Br. 28), that § 7 bars a
merger by a company whose entry into the market
would have no effect whatsoever on competition
merely because that company might have (possibly)
entered de novo or by toehold aecquisition.

The basic misconception underlying plaintiff’s the-
ory of potential ecompetition is that it views competi-
tion as a static structure rather than as a dynamic
process. Of course, plaintiff does not state the matter
this explicitly, but the misconceived reliance on strue-
Fure rather than process or performance permeates
its argument in both cases. Thus plaintiff bluntly says,
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“The purpose of Section 7 is to prevent changes in
the structure of industries which threaten anticom-
petitive consequences.”” (Pl. Wash. Br. 22, 28.) The
relationship between structure and performance, if
any, is tenuous or irrelevant in plaintiff’s theory,
Thus plaintiff’s expert economic witness in Washing-
ton testified that banking is structurally concentrated
in every city and banking market in the United States
but that it is possible such markets may also be
highly competitive from the standpoint of perform-
ance. (Wash. App. 534.)

Plaintiff’s theory was not argued quite so bluntly
in the Connecticut case, but the facts are no less
striking. The District Court specifically found that
““since December 31, 1935, through 1971, in the 169
towns in Connecticut, the number of banking alterna-
tives (including savings banks) has increased in 107
towns, decreased in two towns and remained the same
in 60 towns and, even according to the plaintiff’s
witness, this is procompetitive.” (Finding 148; 362
F.Supp. 260.) Plaintiff’s brief does not deign to
mention this finding and, instead, repetitiously al-
leges that the ‘‘structure of banking in Connecticu "
is growing more concentrated. (Pl Conn. Br. 4, 7,
63-65.) The message of plaintiff’s briefs is clear:
Plaintiff’s theory is based on static structure that
can be measured by something called ‘‘concentration
ratios” and not on competition. Plaintiff’s theory
does mot take account of what actually happens In
the market place, whether customers in fact have
more alternative sources, or whether there is in fact
4 more competitive performance.

In fact, plaintiff’s briefs come close to making this
argument explicitly. Tn Washington plaintiff argues
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that ““a merger that eliminates a substantial potential
entrant from a concentrated market cannot be justi-
fied on the ground that the market in which the ac-
quired firm operates is nevertheless currently com-
petitive.” (Pl. Wash. Br. 56.) In Connecticut plain-
tiff derides the court’s conclusions that neither bank
was permitted any significant de novo branch pene-
tration into the service market of the other, and that
neither bank was able to accomplish any meaningful
growth on the state-wide level. (Conclusions A(2)
3, 4; 362 F.Supp. 287.) Plaintiff argnes that these
conclusions merely show the ‘‘distriet court’s mis-
understanding of potential competition”, that *The
significance of potential entry is not lost merely be-
cause the potential entrant might initially make only
a small entry into a market”, and, indeed, that it
does not matter for §7 purposes whether the entrant
ever enlarges its market share. (PPL. Conn. Br. 57.)
In other words, plaintiff argues that under §7 the
preservation of potential competition is more im-
portant than the existence or expansion of actual
competition.

This leads plaintiff to make what is virtually the
reductio ad absurdum of its own argument. In Con-
necticut the District Court found that to the extent
there had been any increase in concentration of de-
posits among banks or ecommercial banks since 1939,
“virtually all of the increase is accounted for by two
savings banks and the two Hartford banks.” (Hind-
ing 154; 362 F.Supp. 261.) The two Hartford banks
are, of course, the two large state-wide banks which
are competitors of both the merging banks. Thus
Plaintiff 1s in the position of arguing that the grow-
Ing size and strength of the competitors of the merg-
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ing banks 1s a reason for preventing these two smaller
non-competitive banks from merging inte a more ef-

fective

competitor of the larger banks which are re-

sponsible for the increase in concentration which
plaintiff decries. This conclusion of plaintiff’s is not
only condemned by common sense but 1s also contrary
to sophisticated antitrust analysis. See DBrown Shoe

Co. v.
of the

United States, 370 U.S. 294, 319, The Report
Attorney General’s Committee to Study the

Antitrust Laws analyzing the factors necessary to the

existen

ce of effective competition gives first place and

greatest importance to the number and relative
strength of firms. The Report says: ‘‘Effective com-
petition may be affected not only by the total number
of sellers; their relative size and strength must also
be considered.”” (p. 326.)

It is
the me
in an
at leag
tend fq
§ 7 has
tors,
stronge

plaintiff’s theory of potential competition, not
rger movement, which is most likely to result
increasing concentration of economic power,
t in banking. As the economy grows, banks
) grow to meet expanding business needs. As
effectively proscribed the merger of competi-
non-competitive banks have ecombined into
r and more competitive banking systems and

new bs

inks have been formed to keep the number of

total banks constant, or slightly inereasing. Fr(?m
1962 to 1972 there were 1,345 mergers of commercial

banks,

there were 1,937 new commercial banks

ﬁormed, and the total number of commercial banks
in operation in the nation increased from 13426 to

13,936,

Statistical Abstract of the U. S., 1973, p. 446.

(The-slight discrepancy in numbers is accounted for
by liquidations and suspensions.) However, the
smaller the community, the smaller the size and the
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fewer the number of banks if can support. The smaller
the hank the more limited it neceessarily is in person-
nel, resources, facilities and the ability to provide a
full range of banking service. This is illustrated in the
Washington case, where the Seattle bank is described
as a ‘““full service bank’ while the Spokane bank is
found to be a ‘‘limited serviece bank™. (Wash. App.
1935, Findings 15, 16.) However, plaintiff argues that
because local banking markets can support only a
limited number of banks they ‘‘inhcrently tend to be
concentrated’’, and it is therefore particularly impor-
tant to preserve ‘‘potential competition’ by preventing
mergers with larger banks outside the local markets as
in the Washington case. (P1l. Wash. Br. 32,) Tt is ap-
parent that regardless of the mooted virtues of de
novo or foothold entry, these have nothing to do with
strengthening the position of the small banks in local
markets. Therefore, plaintiff’s argument in effect as-
serts that the greater the need of local banks for ac-
quiring the assistance of stronger outside banks to
serve thelr communities and to compete more effec-
fively, the stronger are the legal inhibitions against
their being permitted to do so. Thus it is precisely
where competition is weakest that plaintiff’s theory
will operate to prevent it from being strengthened.

~ This was obviously not the purpose of § 7, but this
1s the effect of plaintiff’s construing § 7 as though it
were intended to preserve some static structure from
change rather than being intended to protect the
Process of competition as it operates in the real world.

Carrying the logic of plaintiff’s position only one
step further illuminates even more the fallacy of
plaintiff’s theory. Tn any market, any new actual
tompetitive entrant will necessarily have been a po-
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tential entrant before entering the market. Unless
the number of potential entrants is infinite, which is
impossible, the entry of any mnew competitor will,
accordingly, reduce the number of potential entrants,
But plaintiff argues that § 7 forbids lessening poten-
tial eompetition by reducing the number of potential
entrants. Taken literally, this would mean that {7
forbids any new competitive entry, particularly into
concentrated markets. This is obviously absurd. Plain-
tiff seeks to escape this dilemma by saying that entry
is not |barred if it is by foothold aequisition or de

nova.

However, this does not solve the logical dilemma

of plaintiff’s theory. If potential competition means,
as plaintiff argues, that which is possible, then foot-

hold
much

acquisition reduces the possibilities quite as
as any other acquisition. It is certainly possible

that a small competitor in a market may grow larger;
and, indeed, this is more likely than it is that some-
one outside the market will enter and begin to com-

pete.

Therefore plaintiff’s preference for entry into

a market by foothold acquisition, rather than some

other |

kind that does not change the market halance

or striucture, is simply a matter of preference, ap-
parently based on plaintiff’s general bias toward very

small

firms.

Furthermore, the situation is not essentially dif-
ferent with respect to de nmovo entry. As plaintiff
concedes, ‘‘local banking markets can support only a
limited number of banks.”” (Pl. Wash. Br. 32.) This
is not the result of some over-protective attitude on
the part of regulatory authorities but is the result of
Immutable economic laws as dozens (and in earlier
years thousands) of bank failures have shown. This
being so, whenever an identifiable potential competitor
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enters a market de novo 1t takes a place in that market
that might possibly have been taken by some previ-
ously unidentified potential entrant. At the same time
the entry reduces what plaintiff is pleased to call “‘po-
tential competition’’. Therefore, even de novo entry
lessens competition under plaintiff’s theory, and con-
sequently is forbidden by § 7.

This is precisely the same dilemma that confronted
this Court in first construing the Sherman Act. In
1911 it was urged upon the Court that § 1 of the
Sherman Act “‘embraces every contract, combination,
ete., in restraint of trade, and hence its text leaves
no room for the exercise of judgment, but simply im-
poses the plain duty of applying its prohibition to
every case within its literal language.”’ Standard Ol
Co.v. U. S, 221 U.8. 1, 63. The Court noted that this
would lead to the conclusion that ‘“‘every econtract,
act, or combination of any kind or combination of
any kind or nature, whether it operated a restraint on
trade or not, was within the statute, and thus the
statute would be destructive of all right to eontract
Or agree or combine In any respect whatever as to
subjects embraced in interstate trade or commerce,
.. .7 Thid. The solution to this problem obviously
was to hold that the courts must exercise reasonable
judgment in every case in order to determine whether
a particular act is embraced within the Act. Thus
arose the “rule of reason’’.

~ Clearly the same solutjon is called for here; and,
indeed, the Court has already adopted it although
pL?untiff refuses to acknowledge this. The Court has
sald that § 7 does not apply to the mere possibility
of lessening of competition, potential or actual, but
applies only to a situation involving a reasonable
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probability of a substantial lessening of competition,
Further, the Court has said that § 7 applies only to
potential competition which is probable and immi-

simple contract for the sale of goods involves some
form of “‘restraint’. It requires a rule of reason to
conclude that such restraint is not prohibited by §1
of the Sherman Aect. Similarly every market enfry,
aequisition or merger has both procompetitive and
anticompetitive aspects. This Court has held that, as
a general rule, the merger of actual compctitors sub-
stantially lessens competition to a degree forbidden
by §7 and is, therefore, prohibited. In the Philadel-
phia Bank case, 374 U.S. 321, the Court also held that
anticompetitive effects in one market eannot be justl-
fied by procompetitive effects in another. 374 U.S.
370. Further, the Court held that the courts are not
authorized under §7 to go beyond the field of com-
petition to ‘‘some ultimate reckoning of social or eco-
nomie debits and eredits’’ in order to determine
whether the merger would be socially beneficial. 374
U.S. 371. However, the Court neither held nor in-
timated that it was possible to escape the task of
weighing the competitive impact of any challenged
merger in the light of all the circumstances of the
market in which that merger had competitive effects
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That is precisely what this Court has done in each
case which has come before 1t involving potential
competition. Bach of these cases is discussed and
priefly analyzed above. Here 1t 1s necessary to note
only that in every potential competition ease in which
this Court has held that § 7 had been or might have
been violated, the potential competition eliminated
was that of the only or of the leading and most prob-
able entrant into the market, and in each case the
market has been a large and growing one apparently
able to support additional competitors.

If the theory urged by plaintiff in the cases now
before the Court were adopted, rather than the rea-
sonable interpretation heretofore applied, § 7 would
become unworkable and would frustrate the very pur-
poses for which it was enacted. Tt would prevent
mergers and affiliations among the weakest and small-
est firms in the smallest markets. It would be applied
most rigorously against those facing the competition
of larger firms which were growing so that plaintiff’s
caleulation of market concentration was inereasing,
even though the increase was due to the effect of
growth by the larger competitors and not by the
smaller merging firms. In short, if § 7 were applicd
as plaintiff urges it should be applied in these cases,
its effect would be to protect the largest firms with
the largest market shares from competition by mer-
gers to strengthen smaller firms, particularly in small
warkets. The net effect would be to deprive the public
t?f the benefits of having potential competition ripen
into actual competition. Clearly this is not the result

intended by Congress nor the conclusion that this
Court should adopt.
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D. Plcﬁintiﬂ's Theory Is Unsound and Dangerous to Civil Liberties

as Well as to the Competlitive System.

Plaintiff’s theory mnot only leads to results that
would| endanger the competitive system, but also
threatens our freedom and liberties on a much
broader front. It is hornbook jurisprudence that the
law 13 a seamless web, and ideas or definitions de-
veloped in one field are more often than not used in

other
alogy

areas of the law whenever a similarity or an-
can be discerned.

The basic fallacy in plaintiff’s theory of potential
corupetition is that it does not distinguish between

mere

possibility and reasonable probability. Science

tells us that anything and everything is possible. A

pan o

f water on a hot stove may frecze. All the air

in the room may suddenly collect near the ceiling,

leavin

o the occupants to suffocate.* Such things are

not impossible, only extremely improbable. But such
possibilities are so remote they must be disregarded
for all practical purposes. The law must proceed on
the basis of reasonable probability.

The alternative, of permitting legal action on the

basis
and t

of mere possibility, is to accuse on suspicion

0 conviet on surmise. Such a theory dispenses

with any test of probable and imminent, or, in eivil

rights

cases, of clear and present danger. When pos-

sibility becomes the legal standard, aecusation i

4 See A. EopinaToN, Tae NATURE oF THE PrYSICAL WORLD To-

76 (19
(1947)
(1959)

28); G. Gamow, Oxz Two Tumm . . . Dumwire 2130
; K. Porrer, THE Locic or SCIENTIFIC DISCOVERY..’QO.
; 1. RercnExeach, Atom anp Cosmos 172, 275-76 (1933);

H. REICHENBACH, EXPERIENCE AND PREDICTION 38-39 (1938); HEF
SENBERG, Planck’s Discovery and the Philosophical Problems of
Atomic Physics, in On MoprrN Prysics 16 (1962).
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tantamount to conviction because no one can prove
that any accusation 1s impossible. Therefore, the basic
logic of plaintiff’s potentiality theory has, m fact,
heen used as the legal justification for the suppres-
sion of civil rights and the destruction of individual
freedom and liberty by every authoritarian govern-
ment in recent history. The accusation always is that
the aceused is a potential danger to the state. Repres-
sion 1s always imposed with the ostensible justifica-
tion that it is necessary to prevent the possibility of
subversion, or some other similar evil.

No doubt the well intentioned and honorable repre-
sentatives of plaintiff will respond that whatever may
have been done elsewhere under authoritarian and
tyrannical governments can’t happen here. The an-
swer 1s simple: 1t already has. In 1942 over 100,000
American residents were seized and shipped to con-
centration camps * by the United States government,
acting under administrative fiat, for no other offense
than that of being of Japanese ancestry. See Maisie
& Richard Conrat, Executive Order 9066 (Cal. ITist.
Soe., 1972). The basis for this action was a report by
the Commanding General of the west coast area
characterizing all persons of Japanese descent as
“potential enemies” ™ and referring to Japanese
schools and organizations as evidence of “possible
group disloyalty”.* This Court, during the heat of a

“Justice Roberts, dissenting, said the so-called relocation ecen-
ters were merely an ““cuphemism for concentration camps.”’ Kore-
matsy v. United States, 323 U.S. 214, 225, at 230.

** Korematsu v. United States, 323 U.S. 214, 233, at 236 (Justice
Murphy, dissenting).

i Korematsu v. United States, 323 U.S. 214, 233, at 237 (Justice
Murphy, dissenting).
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[v. SECTION OF THE COUNTRY MEANS THE SAME THING
AS RELEVANT GEOGRAPHIC MARKET.

Heretofore it has been elementary antitrust law
that the phrase “‘section of the country’ in § 7 refers
to relevant geographic market. The leading text on
the subject says:

The statutory phrase ‘in any line of commerce
in any section of the eountry’ refers to a rele-
vant market which has hoth product and geo-
graphic boundaries. Determination of this market
1s the threshold issue and a ‘necessary predicate’
to a finding of a violation of Section 7 of the
Clayton Act.

L] = * * * * * * *

The relevant market generally is defined as
the ‘area of effective competition’ within which
one or both of the participating firms conduet
their business. The ‘arca of effective competition’
is determined by reference to both a product
market-—the ‘line of commerce’—and a geo-
graphic market—the ‘section of the eountry.’™

This statement is soundly based upon the clearest
expressions of this Court in earlier cases. In Brown
Shoe Co. v. U. 8., 370 U.S. 294, the Court said that
defermination of the relevant market is a necessary
predicate to finding a violation of § 7 beeause there
must be a finding that the threatened action will sub-
Sjuantially lessen competition within an area of effec-
tive competition and substantiality ean be determined
only in terms of the market affected. 370 U.S. 324.
The Court said: ““The ‘area of effective competition’
must be determined by reference to a product market
(the ‘line of commerce’) and a geographic market

—_——

"3 von Kalinowski, Antitrust Laws and Trade Regulation,
§18,01 {footnotes omitted).
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(the ‘section of the country’).” (Id.) The Court fur-
ther discussed the eriteria to be used in determining
what it called ‘‘the geographic market’ and said that
these must correspond to commerecial realitics and be
economically significant. 370 U.S. 336-337. The terms
‘““geographic market’’ and section of the country” are
used synonymously and without differentiation
throughout the opinion.

Similarly, in U. S. v. Philadelphia National Dank,
374 U.K. 321, this Court reversed the District Court
on the issue of determination of the appropriate
“section of the country”. The Court said: *“‘The
proper question to be asked in this case is not where
the parties to the merger do business or even where
they compete, but where, within the area of competi-
tive overlap, the effect of the merger on competition
will be direct and immediate.”” 374 U.S. 357. The
Court then discussed applicable ecriteria and con-
cluded that ““the four-county area in which appellees’
offices are located would seem to be the relevant geo-
graphical market.”” 374 U.S. 359.

Despite these, and numerous other clear and au-
thoritative statements of identity hbetween ‘‘section
of the country” and “‘relevant geographic market”
plaintiff in the cases now before the Court argues
that the two terms are mot synonymous and that it
can search for and allegedly find some possible cont-
petitive effect in an area or section of the country
which is not a relevant market. Thus, in Washington
plaintiff argues, ‘““Both Eastern Washington and the
State as a whole, although not traditional banking
markets nevertheless are relevant sections of the
country within which to consider the competitive 1m-
pact of the merger.” (P1. Wash. Br. 65.) Similarly,
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-1 Connecticut plaintiff argues that, *“The whole state
is 2 section of the country, although it 1s not a hank-
ing market . . . (Pl Conn. Br. 17, also at 28, 31.)

Plaintiff’s argument on this point, insofar as it
has any support, is apparently based on U. S. V.
Pabst Brewing Co., 384 U.S. 546. However, close
examination of that case will show that it does not
support plaintiff’s position. In Tabst, plaintiff at-
tacked the merger of two directly competing brewers
under § 7 alleging a lessening of competition in the
country as a whole and in various seetions thereof.
At the close of plaintiff’s case the Distriet Court dis-
missed, holding that there was no showing of a les-
sening of competition in the country as a whole and
a failure to show that any smaller area was a rclevant
geographic market. The lolding of the Court is set
forth in the following statement from the opinion:

The merger of IPabst and Blatz brought to-
gether two very large brewers competing against
each other in 40 States. In 1957 these two com-
panics had combined sales which accounted for
23959 of the beer sales in Wisconsin, 11.329,
of the sales in the three-state area of Wisconsin,
Illinois, and Michigan, and 4.49¢, of the sales
throughout the country. In accord with our prior
cases, we hold that the evidence as to the probable
effect of the merger on competition in Wisconsin,
I the three-state area, and in the entire country
was sufficient to show a violation of §7 in cach
and all of these three areas. [384 U.S. 551-552.]

There were several concurring opinions but no dis-
sent. Justice White concurred on the ground that
there was a lessening of competition in the beer in-
duStl_'}’ in the nation as a whole. Justice ITarlan and
Justice Stewart concurred on the grounds that there
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was a prima facie showing that the State of Wisconsin
and the three-state areas were both relevant geographie
markets. Justice Fortas concurred in the result bug
did not join the opiiion because of the view that the
specific geographical market hiad not been sufficiently
defined in the Court’s opinion. There is nothing in
the Court’s opinion, or in any of the concurring
opinions, to show that a merger can be held to violate
§ 7 without the necessary preliminary finding of a
relevant geographic market.

The error of plaintiff in misconceiving the require-
ments of §7 is apparently based upon its erroneous
view that ‘“‘potential competition’’ refers to any vague
possibility and does not require a showing of reason-
able probability. Thus, in the Washington case plain-
tiff argues that although Eastern Washington and
the State as a whole are not banking markets never-
theless one or the other of the merging banks might
somehow expand into one of these areas and that in
some unspecified manner this might vesult in the
banks coming to ‘““pursue parallel practices of mutuz}l
advantage without regard to local competitive eondi-
tions.” (P1. Wash. Br. 66.) The answer to this hypo-
thetical possibility is that it simply has not bee}’l
established by evidence in the record. Beyond this, 1t
must be observed that if there is any deliberate agret-
ment among the bankers to avoid competition then
they face prosecution by plaintiff under §1 of the
Sherman Act. If the banks do not combine, conspire
or agree to avoid competition in any respect but
merely respond to market conditions in a mannet
which plaintiff chooses to derogate as something less
than “‘vigorous competition’ then it is clear that the
banks have done nothing improper or illegal umder
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any existing statutes. There 1s nothing In §7, or any
other antitrust law, that authorizes plaintiff to act as
a general overseer of ecounomic conduct and te insist
upon policies not required by statute, regulation or
judicial authority but somehow meeting a subjective
criterion of plaintiff’s approval.

Similarly, in Connectient plaintiff’s argument leads
to illogical and inconsistent contentions. Thus plain-
tiff asserts that ‘‘a geographic area need not be a
banking market to be a section of the country.” (Pl
Conn. Br. 31.) It attacks the Districet Court’s findings
on the grounds that ‘“market definition depends not
on rigid legal rules but on ascertainment of the com-
petitive realities of trade.”’ (P1. Conn. Br. 41.) Plain-
tiff then argues that if the District Court concludes
that the State is the relevant section of the country
“then the defendants cannot be potential competitors
because all banks in Connecticut are necessarily actual
competitors in one statewide market.” (1. Conn.
Br. 63.) Thus plaintiff is asserting, first, that a rele-
vant geographic market is not the same as a section
of the country, second, that a relevant geographic
market must be ascertained by competitive realities,
and, third, that within any section of the country all
the firms in a particular line of commerce are neces-
sarily actual competitors.

These propositions are not only mutually inconsist-
ent but absurd on their face. As pointed out in the
Preceding discussion, within any geographic market
there can be, and often are, firms which are not in
competition with each other. Examples of retail groc-
ery markets in metropolitan areas were given above.
Another example is the recent Falstaff case, where
the Court found that Falstaff was a competitor in
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the national beer market but not in the regional New
England market, and that Narragansett was a com-
petitor 1n the regional New KEngland market but not
in the national market, although it was geographieally
encompassed within it. As it has been observed that
there may he firms within the same market that are
not in epmpetition 1t must also be obscrved that there
may be firms not in the market but nevertheless com-
peting within it. As is well known, there are three
large and one small automobile manufacturers located
within the United States. Clearly the country as a
whole constitutes a market for the sale of automobiles.
Just as clearly there are numerous firms that com-
pete within that market but that are not located with-
in it. It is necessary to mention only a few names,

such as Volkswagen, Datsun, Toyota, Mercedes, and
others.

In the Connecticut case plaintiff appears to con-
tend that the Court should disregard the competition
of New |York City banks within the State of Con-
necticut [because the market does not extend to New
York City. However, the Court made detailed and
specific findings as to the business done within the
State of Connecticut by the New York City banks
and was clearly correct in taking this competition
into account even thongh it found that the relevant
geographic market was properly limited to the State
of Connectient. Although plaintiff vefers to the re-
alities of competition, clearly it is thinking in terms
of abstract and hypothetical theories rather than re-
ality. Plaintiff’s attempt to argue that there can be
some possible competitive impaect in an area denom-
Inated “section of the country’ which is not a rele-
vant geographic market is contrary to all of the



Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale


97

teachings of this Court. Tt simply illustrates that
plaintiff’s theory of potential competition is hased
upon hypothetical supposition rather than upon any
examination or evidence of recality or probability. As
a matter of judieial precedent, cconomie principle
logic and common sense ‘‘section of the country”
means the same thing as ‘‘relevant geographic mar-
ket””. The only reason that plaintiff attempts to dif-
ferentiate between them 1s that plaintiff alleges some-
thing which cannot be shown to be either a competi-
tive overlap or a competifive impact but which plain-
tiff contends is some kind of “‘potential’ effeet which
brings these cases within the scope of § 7, contrary to
all principle and precedent.

V. THE ANTITRUST LAWS NEITHER REQUIRE NOR EN-
COURAGE ATTEMPTS TO CIRCUMVENT STATE LAW.

A major difficulty presented by both the Washing-
ton and Connecticut banlk merger cases is that plain-
tiff’s statement of the questions presented is so broad
and general that the genuine specific issues are ob-
scured. In Washington, plaintiff’s statement of the
question amounts to no more than an issue whether
the_ Distriet Court was in error in not finding a vio-
lfitlon of § 7 (Pl. Wash. Br. 2). In Connecticut plain-
tff asserts the questions presented to be whether the
merging banks might have been significant potential
entrants into each other’s markets, and other local
markets, and whether the merger might encourage a
trend toward concentration in the state as a whole.
(Pl Wash. Br. 2.) In neither case is there a clear
statement of the fact that plaintiff contends that
mergt.ar is illegal if there is any alternative method of
entering the market, even if the alternative may in-
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blation, evasion or cirecunvention of state law,
the situation in both these cases,

‘ourt has held that a branch of a national bank
» established only when, where, and how state
1ld authorize a state bank to establish and
such a branch, 12 U.S.C. §36(c).” First Nu-
ank v. Dickinson, 396 U.S. 122, 130. The pur-
1 intent of the federal statutes is to foster
¢ of competitive equality between national
e hanks. First Nattonal Bank v, Walker Bank
385 U.S. 252, 261; Seattle Trust & Savings

Bk. v. Bank of California, (Civ. Nos. 72-2712 and

2750) —

equally

— F.2d (9th Cir., Jan. 30, 1974). It is
plain that the laws of both Washington and

Connectieut prohibit the establishment or operation
by eithdr of the merging banks of a branch in the

city or

town where the other is located except by

acquisition or merger. Tn the State of Washington,

the law
operatio
which a

in substance prohibits the establishment a1
n of any branch outside the city or town I
bank’s principal place of business is located,

except by acquisition or merger. RCW 30.40.020. In
Conneetient, there is a ‘““home office protection law”

which p

rohibits any bank from entering any city or

town where another eommercial bank is headquar-

tered except by acquisition or merger. Conn. Gen.
Stat. 36-59.

Despite these clear legal prohibitions against in-
dependent, or de novo, entry into other banking areas
or markets, plaintiff argues that potential competl-
tion has been substantially lessened in each case be-
cause the acquiring banks have, in effect, eliminated
the possibility of entering the avea of the other bank
by eirecumventing the law. In Washington plaintiff
argues that NBC, the Seattle bank, could have €n-
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tered the Spokane market by sponsoring a new bank
and ultimately aequiring it. . .” (PL Wash. Dr. 45,
et seq.) In Connecticut plaintiff argues that Con-
necticut National ‘‘could make an independent entry
into new markets’’ by ‘‘organization of a holding
company whose agents would obtain a charter for a
new state or national bank to be acquired thereafter
by the holding company.”’ (I’l. Conn. Br. 54, et seq.)

Plaintiff’s argument in both cases is founded on the
premige that the Comptroller could charter ‘‘new, bona
fide national banks to be affiliated with existing banks.
. (PL Wash, Br. 47.) However the evidence was
that an application for a charter sought for the pur-
pose of branching would not be accepted in the circum-
stances of these cases. Wash. App. 1011. See 12
CFR. §42(a) (Application must be submitted to
Regional Comptroller.) Cf. Dearborn v. Manufac-
turers Nattonal Bank of Detroit, 377 F.2d 496 (6th
Cir. 1967) (Branching enjoined where intention to
evade legal restriction disclosed); also see First
National Bank v. Walker Bank & Trust Co., 385 U.S.
22; First National Bank v. Dickinson, 396 U.S. 122,
Therefore, the proposed method would work only if
the intention to have a later acquisition were concealed

at the time of application—which would certainly be
mproper and illegal.

The effect of the laws of Washington and Connecti-
@t in preventing the establishment by means other
than terger of new branches in the service areas in-
volved is covered in the briefs of the banks, and we
will 1ot undertake to review or repeat the argument
relating to the applicable respective state laws. How-
ifﬂ;‘% one aspect'of this seems beyond dispute. The
Wgul to proceed in the manner suggested by plaintiff

ould be challenged by state authorities. Regardless
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of how |the legal issues might ultimately he deter-
mined, they are not directly presented in either of
these cases, but the questions of law are unmistakably
obvious. | It is, therefore, a virtual certainty, that if
such a method of entering either the Spokane or New
Haven areas were attempted it would bhe met by a
legal challenge. This fact alone is enough to make
the method an imprudent and improbable one for &
clearly objective grounds.

a prudent bank would probably be deterred
from undertaking sponsorship and acquisition of
another bank by the threat of suit from plaintiff ii-
self. Plajntiff has brought suit under §7 attacking the
very method of sponsorship and acquisition which it
espouses |in these eases. U7.S. v. Trans Texas Bancor-
poration, 1972 Trade Cases par. 74,257, p. 93,207, af-
firmed 412 US 946. More recently, plaintiff has at-
tacked the sponsorship by one bank of another asa
violation|of §1 of the Sherman Act, as well as of §T.
In deciding against plaintiff the U.S. District Court
for the Northern District of Gleorgia noted the in-
consistengy hetween plaintiff’s argument in that case
and plaintiff’s argument in the Washington case, 73-
38 before this Court. U.S. v. Citizens and Southern
National | Bank (Civ. No. 15823), F.Supp. —
ATRR No. 650, p. D-1 (D.Ct., No. D.Ga., Jan. 23,
1974). In both the Trans Texas and the Citizens and
Southern cases the banks involved were central city
banks (in Bl Paso and Atlanta) which had sponsored
suburban banks that later became branches. So far as
the reported opinions disclose, in neither case Was
there any attempt to invade the service area or market

of another bank in contravention or eircumvention
of law.
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At best the argument of plaintiff that there is a po-
tentiality for circumventing the state laws involved
in these cases is an unseernly argument to come from
a government agency charged with enforeing and
upholding the law. At worst, plaintiff’s argument
may be taken as advocacy for flonting the purpose
and intent of the state laws. In any event, and under
any interpretation, the state laws stand as a barrier
to entry by the banks into the areas they seek to
serve through merger by any other legal means than
merger. Regardless of ingenious schemes that may be
suggested for circumventing these barriers, the indis-
putable and objective fact of the existence of the
laws make the schemes for their cirecumvention at
best hazardous and at worst disastrous. On a strictly
logical basis, a course which must he judged to range
from hazardous to disastrous cannot be judged pru-
dent or probable for a bank. Therefore, judged quite
objectively, potential competition which depends upon
a bank undertaking such a ecourse cannot be prob-
able, and it clearly was not imminent in either case.
Consequently the argument that potential competi-
tion may be lessened by the proposed mergers be-
cause they foreclose alternatives which involve chal-

lenging state laws are fallacious and without any
foundation.

| Fur.thermore the plaintiff’s position in these cases
13 basically inconsistent with the purposes of the an-
t1tru:§t laws. The existence and vitality of the dual
b‘ankmg system in this country, unique among na-
t101.1:1'1 banking systems, has provided far more com-
petition in banking than in any other country or
Tost other American industries. In banking there is
ho danger of the “adverse influence on local affairs
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any, is narrowly cireumscribed by the fact that hoth
entry and supply are closely controlled by Govern-
ment. As this Court noted in the Philadelphia Bonk
casc in the field of banking ‘‘entry is, of course, whol-
ly a matter of governmental grace.” 374 U.S. 367, n,
44. Before any person or firm may even begin or-
ganization of a national bank it 1s necessary for the
applicant to submit an application to the Comptroller
of the Curreney, which investigates, tnter alia, the
earning | prospects of the proposed bank and the con-
venience and needs of the public to be served. 12
C.F.R. §4.2. The determination by the Comptroller as
to whether the earnings prospects of the proposed
banks and the convenience and needs of the publie to
be served warrants the issuance of a charter is con-
trolling unless it is arbitrary and capricious, an abuse
of discmetion, or otherwise not in accordanee with
law, and a finding that the proposed bank is an un-
economi¢ venture in light of the banking needs and
services lalready available in the surrounding eommu-
nity is an adcquate reason for denying an applica-
tion for a new charter. Camp v. Pitts, 411 U.8. 133

Plaintiff’s argument with respect to the applica-
tion of lits potential competition theory in the field
of banking is not only inconsistent with these author-
ties but is directly contrary to them. Thus plaintiff
argues that the decision of the Comptroller is bound
to ““reflect the national policy in favor of market es-
tensions by internal expansion rather than by acqu-
sition . . .”” (Pl. Wash. Br. 51; Pl Comn. Br. 53)
Conscquently, plaintiff argues that ‘“‘only if new en
try might threaten the stability of existing banks
could the Comptroller properly refuse to permit new
competition.”” (Pl. Wash. Br. 52.) Despite the fact
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that both of these briefs were filed long after the
decision of this Court in Camp v. Pills, supra, they
wholly ignore the plain holding of that case.

Plaintiff’s argument rests upon the application to
the two cases now before the Court of the rule enun-
dated in U.S. v. First City Nattonal Bank of Hous-
ton, 386 U.S. 361, and U.S. v. Third National Bank
of Nashville, 390 U.S. 171. In those cases the Court
enunciated the rule that ‘‘Congress intended bank
mergers first to be subject to the usual antitrust
analysis; if a merger failed that scrutiny it was to
be permissible only if the merging banks could es-
tablish that the merger’s bencfits to the community
would outweigh its anti-competitive disadvantages.”
390 U.S. 182. The determination of the district court,
rather than of the banking agency, is deterniinative
under the Bank Merger Act and this avoids the ‘““se-
rious coustitutional questions’ of having the courts
perform non-judicial tasks sinece it involves applyving
the antitrust laws according to the rule of reason.
386 U.S. 369. Both of these cases, as well as the other
banking cases on which this Court has written, have
mvolved a lessening of actual competition and have,
therefore, permitted the cowrts to perform their ac-
customed funetion of applying antitrust principles.

However, when no actual competition is involved
and.the alleged competitive effect involves only po-
ten'tlal competition or entry an altogether different
logical situation is presented. Whether or not de novo
E-Iltl‘?’ would or will be permitted by the banking au-
ﬂ'aorltles depends upon congeries of subtle considera-
tons clearly entrusted to the broad discretion dele-
%ated by Cf)ngress to the Comptroller in the complex

eld of national banking. Camyp v. Pitts, 411 U.S. 138
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a determination as to convenience and needs, and,
consequently, in banking cases based upon the theory
of potential competition, or probable entry, the com-
petitive issue cannot be decided independently of or
prior to the convenience and needs issue. Therefore
the plaintiff’s arguments regarding the comvenience
nd needs issue in both cases (Pl Wash. Br. 67 et
seq.; Pl. Conn. Br. 66 et seq.) are entirely irrelevant
and beside the point.

Tn both cases the Comptroller found that de novo
entry was legally barred and economically impracti-
cal and that each proposed merger would scrve the
convenience and needs of the community and wonld
not lessen potential eompetition. (Wash. App. 398 et
seq.; Conn. App. 2566 et seq.) In order to mecet its
burden on the competitive issue in these cases, plain-
tiff must show that these findings were arbitrary,
capricious, an abuse of discretion or otherwise not
in accordance with law and it has not even attempted
to do this. Consequently, it must be concluded that
plaintiff’s theory of potential competition, which
means probable entry, is not applicable to bank merg-
er cases, at least where plaintiff is unable or unwill-
mg to assume the burden of establishing that the
eonvgnience and needs of the eommunity require the
banking authorities to permit new entry on the basis
of banking, rather than merely antitrust, standards.

Qonsideration of the theory underlying the regu-
lation 9f banking will demonstrate that this legal
conclusion is consistent with and supportive of the
Ihte.ory upon which our banking system and its regu-
allon 15 founded. The most recent edition of the
Il:losii widely used and highly respected basic text
00K on economics, Paul A. Samuelson, Economiecs
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(9th ed. 1973) notes that until fairly recently “the
American history of bank failures and losses to de-
positors used to be a grievous one” (p. 292). Thus
only about one-half the banks in existence in 1915
are still solvent and even in 1929 before the hegin-
ning of the depression no less than 659 hanks failed.
(Id.) Samuelson points out that it is a fallacy to
believe that individual banks can ‘‘create money”
since each bank can loan or invest only those funds
which it has on deposit. However, ‘“The banking
system as a whole can do what each small bank can-
not do . . .” (pp. 301, 311). Although individual
banks cannot expand total money supply the system
as a whole can expand through the operation of the
reserve ratio, since ome dollar in reserves can be
passed to another bank in the system which can make
loans or investments on the basis of the same amount.
The limitation on the expansion in loans and invest-
ments which is permissible is determined by the
reserve ratio that is set by the Federal Reserve
Board. Samuelson says that the Federal Open Mar-
ket Committee which exercises this function has, for
this reason, been called ‘‘the most poerul group of
private citizens in America’® because it controls the
nation’s money supply (p. 293). Samuelson says that:
““The main function of legal reserve requirements
is not that of making deposits safe and liquid, pay-
able on demand. Their vital function is to enable
the Federal Reserve authorities to control the amount
of demand deposits—or bank money—that the mem-
ber banks can create. By imposing fixed legal reserve
requirements the Fed can limit the growth of bank
deposits to its desired target.”” (p. 299.)
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In short, in the field of banking the commodity
involved 18 money and the supply is not controlled
by normal economie forces but by government au-
tyhority, Thus the entry of a mew bank into a local
banking market does not have the same effect that
the entry of an industrial or business firm does in an
unregulated market. In an unregulated market a new
enfrant increases the supply and therefore increases
the competitive pressures on one side of the supply-
demand price equation. In contrast, in banking the
supply is controlled by governmental authority and
the addition of a new entrant into a local market
has no substantial effect npon the total money sup-
ply. Consequently, the convenience and needs of a
particular banking market may be better served by
the merger of a bank in that market with an outside
bank which is able to provide resources that result
in the improvement of services within the banking
market than by entry de nove or on a foothold basis.
The Comptroller found this to be the situation in
hoth of the cases now before the Court. (Wash. App.
398, 400-401; Conn. App. 2566 et seq.)

The application of both §7 and of the Bank Merger
Act to the bank mergers involved in these cases is
not questioned. However, the two cases now before
the Court involve no allegation of any lessening of
aptufil competition. The entire contention of plain-
tff is that the mergers lessen the possibility of future
fle novo entlf'y. But, as a matter of law, this possibil-
}Lt‘y necessarily requires an administrative determina-
Olgléhthat new e‘ntry serves the convenience and needs
o % community and meets the other banking stand-
ThS fy which applications for new entry are judged.
flerelore, as a matter of established law and 1nex-
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orable logic the antitrust test of §7 alone eannot be
applied to these cases without first determining the
question of probable entry on the basis of community
convenience and needs and other relevant banking
standards. Plaintiff has not even attempted to do this
and this 1s obviously the insuperable ohstacle to plain-
tiff’s theory in the cases before the Court. Conse-
quently, the result is inescapable that plaintiff’s the-
ory simply is not applicable to these two cases or
other gimilar cases in the field of banking.

conclusion explains the judicial reecord of
plaintiff’s uniform failure to date in opposing bank
mergers on its potential competition theory. It is
not reasonable to suppose that nearly a dozen sepa-
rate distriet courts are so biased against the US.
Department of Justice that nome of them has been
able to find any substance or merit whatever in any
case brought by the plaintiff under this theory In
the field of banking, It is far more reasonable to
suppose that plaintiff has misconceived the applica-
tion of this theory to banking and thus has been un-
able to convince any court before which it has appeared
that its theory of potential eompetition should apply
to the field of banking.

The logie of plaintiff’s argument on the applice-
tion of this theory to the field of banking is furt‘hel‘
persuasive evidence of the fallacy of such an apphes-
tion. Plaintiff argues that banking markets are net-
essarily limited to each state and tend to be 1oca.1.
(Pl. Wash. Br. 32-33; Pl. Conn. Br. 32.) Thus it
is apparent that there are at least several hundred
banking markets in the country and, as noted above,
there are about 14,000 commercial banks in the United
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that the proposed banking entrant will have reason-
able earnings prospects. This has resulted in limit-
ing the number of banks in banking markets to that
number which those markets can economically sup-
port. (I’l. Wash. Br. 32.) Plaintiff has simply postu-
lated a definition of ““concentration’’ by which any
market with such a limited number of competitors
is to be deemed concentrated. Plaintiff has then pro-
ceeded to argne that § 7, having been enacted to pre-
vent something also referred to as ““economie concen-
tration’ should be applied to prevent the condition
found in all banking markets. However, § 7, by its
express terms, forbids only mergers which substan-
tially lessen competition. The testimony of plaintiff’s
own economic expert is that banking markets which
arc ‘highly concentrated’ may also be “highly com-
petitive.” (Wash. App. 534.)

In cases such as those now before the Court which
involve only an allegation of lessening potential com-
pefition in the field of banking, it would follow frpm
plaintiff’s definitions and argument that all banku}g
mergers are prohibited by §7 since they all occur 1n
markets which plaintiff has defined as ‘“‘highly con-
centrated” regardless of whether or not they are
actually competitive. Furthermore, sinee the alleged
concentration arises from the judgment of the bank-
ing authorities that the banking markets have that
number of competitors which the markets can ecr-
nomically support and which the convenience 5?11}1
needs of the communities to be served require™ it

5 Ay was ostablished in the Connectieut case, the l_mnlflng ?ur
thorities are continuously confronted with more applications 10
new charters than their standards permit them to grant. (
App. 1029-1030; 2381-2384 ; 2387-2390; 2573-T4.)

Conn.
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follows that the application of the principles urged
by plaintiff would not only prohibit all mergers in
the field of banking but would destroy the power of
the banking authorities to comfrol enfry, would su-
persede all of the banking laws, regulaiions and prin-
ciples by the single test of §7, and would destroy the
governmental plan of regulation which has been de-
veloped over the years to protect the solveney, sta-
bility and economic utility of the banking system.

Consequently, as a matter of logie, of establisbed
legal principle and of the pragmatic test of reason-
able results, it seems compellingly clear that the
plaintiff’s theory of potential competition is inap-
plicable to bank merger cases.

VIL PLAINTIFF HAS FAILED TO SUSTAIN ITS BURDEN OF
PROCF AND HAS OFFERED ONLY AN ABSTRACT THEORY
TO SHOW ANTICOMPETITIVE EFFECT.

In United States v. First City National Bank of
Houston, 386 U.S. 361, this Court considered the
status of antitrust suits brought by the Department
of Justice against bank mergers following passage
of the Bank Merger Act of 1966. The Court held
that “an action challenging a bank merger on the
ground of its anticompetitive effects is brought un-
der the antitrust laws.”” 386 U.S. 363. The Bank Mer-
ger Act established a special defense in such actions
based upon community convenience and needs. The
Court held, in effect, that plaintiff has the burden
of proof on tbe antitrust, or anticompetitive, issues,
and defendants have the burden on the convenience
and needs defense.

In an antitrust suit brought by the Department of
Justice, as in other actions, the burden of proof is
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on the plaintiff to establish all the ultimate facts
in order to prevail. U.S. v. E. I. Du Pont de Nemours
& Co., 301 U.S. 377, 381; U.S. v. Philadelphia Nation-
al Bank, 374 U.S. 321, 363.

In a suit brought under ¢7, plaintiff has the bur-
den'!of proving all the elements showing a violation
of that section, including the line of commerce, the
section of the country in which the effects of the
merger may be felt, and whether the merger may

Inl the instant case, as in the seven other potential
competition bank merger cases, plaintiff has failed
to carry the burden of proof. See, United States V.
Connecticut National Bank, 362 F.Supp. 240, 288 (D.
Conn. 1973) ; United States v. United Virginia Banc-
shargs Inc., 347 F.Supp. 891, 895 (E.D. Va. 1972);
United States v. First National Bancorporation, 329
F.Supp. 1003, 1016 (D. Colo. 1971), aff’d mem., 410
U.S. 577 (1973); United States v. Idaho First No-
tional Bank, 315 F.Supp. 261, 270-271 (D. Idaho
1970); United States v. First National Bank of
Maryland, 310 F.Supp. 157, 161, 178 (D. Md. 1970);
United States v. First National Bank of Jacksot
301 F.Supp. 1161, 1195 (S.D. Miss. 1969); United
States v. Crocker-Anglo National Bank, 277 ¥F.Supp.
133, 199 (N.D. Cal. 1967).

' Plaintiff’s objection to NBC’s acquisition of Wash-
ington Trust Bank is premised upon the belief that
§7 should bar a firm’s entry into a particular market


Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale


115

by merger becauge it would be more procompetitive
to have such an allegedly potential competitor enter
a new market on a foothold or de novo basls as an
additional competitor. The Comptroller of the Cur-
rency denies the validity of this potential competi-
tion approach in bank merger cases. However, even
assuming arguendo its validity in regard to banks
where entry is regulated, plaintiff did not offer any
objective evidence in the Distriet Court to prove any
reasonable probability of alleged potential anticom-
petitive effects.

Professor Smith, plaintiff’s economic expert,” was
generally unfamiliar with banking, particularly bank-
ing in Spokane. He evidently spent only one day there,
limiting his activities to speaking with two bankers
.(Tr. 53-56, App. 476-77) and looking only at Wash-
ington Trust’s branch locations (Tr. 163, App. 536).
Although it was not apparent what facts he learned
through this limited experience and while admitting
that he did not spend sufficient time in Spokane, he
nevertheless testified that the visit ‘‘substantiated’’

* The parties agreed that Dr. Smith, formerly of the Federal
Trade Commission, was an ‘‘ceconomic expert’® although his ex-
Pertise was in industrial organization and labor economics. Tr. 47,
App. 471, While with the Federal Trade Commission, Professor
Snu.th analyzed competition in the milk industry as well as the
bakmg,.g‘roeery, and fishing reel industries. Tr. 54-55, App. 475-
476. T.}lls witness had no experience with the economies of banking,
and his preparation for this case was limited to reading certain
materials, depositions and the exhibits which had already been
prepared by the Antitrust Division lawyers. The Court below was
concerned with Smith’s use of prepared exhibits, explaining that
It gave greater weight to expert testimony when the witness has
de"e_loped his own exhibits indicating the extent of his efforts to
oblain a background for his opinion. Tr. 54-55, App. 475-476, Tr.
108384, App, 1074. -
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his already formed opinion as to the ‘“‘nature of the
competition in Spokane.”” (Tr. 56, App. 477, Tr. 164,
App. 537). Professor Smith was even more unfamiliar
with banking in other parts of the State. He visited
no other areas and apparently talked with no other
bankers. Nevertheless, he concluded that banking
competition in Washington was characterized by
““friendly rivalry.”” The District Court rejected his
testimony as not credible.”® (Tr. 1195-97, App. 1138-
39; . 22, App. 1940).

Professor Smith did not think it was important
for his testimony whether or not banking perform-
ance in Spokane was actually competitive, and he did
not evaluate the degree of competition in Spokane
or anywhere else in the State. Tr. 162-63, App. 536.
He considered only the stipulated Spokane Metropoli-
tan Area as the relevant market (Tr. 64, 166-167, App.
481, 538) and carefully excluded all other arcas as
relevant markets, confining his testimony to Spokane.
He referred to de novo entry into Spokane by NBC

% In contrast, the District Court was ‘‘more impressed and gave
more credence’’ to the testimony of appellee banks’ banking eco-
nomies experts, Dr, ITaywood and Dr. Baxter. Tr. 1195-1197, AI?P'
1138-1139; F. 22, App. 1940. Both had extensive familiarity with
competition in the banking industry and the Spokane banking mar-
ket. For example, Dr. Baxter, in preparation for the Comptroller's
hearing on this matter, made two trips to Spokane where he con-
ducted an analysis of the convenience and needs effects of the
merger and in so doing interviewed many customers of the ba'nks
there and spoke with the bankers. App. 1045-1046. He visited
Spokane on many occasions subsequent to the Comptroller’s hear-
ing. To prepare for the trial, Dr, Baxter expanded considerably
his previous work, prepared his own statistical exhibits, and
traveled through most of the major communities and many of the
smaller towns in the State, especially in eastern Washington, speak-
ing with banks and business people to assure that he did not make
Judgments in a vacuum. Tr, 1034-1035, App. 1046.
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without any mention of the restrictive branching laws
applicable to banks in the State of Washington. Tr.
94, App. 498; Tr. 101, App. 502.

The economic analysis from which Professor Smith
concluded this merger would have substantial anti-
competitive effect was premised upon an oversimpli-
fied model of theoretical perfect competition, which
he felt applied to banking ag he understood it.*” Smith
could find little difference hetween banking in Wash-
ington and the agricultural commodities with which
he was more familiar.® Indeed, he implied that if
banks were as mauy in number as corn farmers, bank-
ing would then be eompetitive. Tr. 75, App. 487. Con-
sistent with his conclusion that no banking market in
the United States is competitive (Tr. 159, App. 534),
Dr. Smith stated that competition in banking might
develop ““if there were significant overbanking’’ (Tr.
160, App. 534).°

——

“ Appellee banks’ economist, Dr. Haywood, explained that this
approach required the use of a concept ‘‘which likely doesn’t exist
€xcept In theory.”” Tr. 356-357, App. 649. This is confirmed by
other economie authority. ““This simple model , . . does not pur-
port to describe any real market, . . .”° Areeda, Antitrust Analysts,
1967, §326, p. 218.

* Smith thought that banking eompetition was ‘‘rather similar’’
to ﬂ}e grape and wine industry upon which he wrote his doctoral
thesis, and believed that interviews he conducted in analyzing this
ﬂgrlcul?:u_ral commodity helped him draw conclusions as to banking
tompetition in Spokane. Tr. 57, App. 477, Tr. 164, App. 537.

* Public policy since the 1930s has heen to regulate the number
O_f bankg 1_:0 avoid instability and bank failures, while at the same
tine meeting the publie needs and convenience, Tr. 346, App. G43.
Chartering banlks solely for the purpose of business competition,
rather t_han for the purpose of providing banking services to a
tommunity would ecreate instability, (Tr, 563, App. 770) which
Smith apparently favored. (Tr. 76-77, App. 488).
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The “evidence”’ to which plaintiff refers is made up
basically of six documents, written at six different
times during a period of over 20 years, authored
by unidentified persons (labeled by plaintiff as “‘an
NB( official’”’ in each ease). One reference in plain-
tiff’s brief presents a shocking example of the inae-
curate impression which can be created by using
statements taken out of context. Tlaintiff quotes the
two sentences it printed for the appendix from docu-
ment GX F-26, App. 1275. (PL Br.,, 57, n. 53). As
printed and argued by plaintiff, this document seem-
ingly indicates that in 1961 Fred Stanton, then presi-
dent of Washington Trust, told “‘an official’’ of NBC
that he expected NBC to enter Spokane as a friendly
competitor and that he said this to someone from
NBC “before he [Stanton] approached his direc-
tors.”” As a matter of fact, GX F-26 is the second
page of GX ¥-25, also printed in an abbreviated man-
ner by plaintiff (See App. 1274). GX F-25 contains
t!:le explanation for the two sentences quoted by plain-
tiff by stating ‘“Fred [Stanton] told me very pri-
vately and confidentially that he intended to arrange
.for his son, Phil, to become President of the Wash-
Ington Trust Bank at the next annual meeting in
January whereupon he would become Chairman of
the Board.”” Mr. Stanton also commented, in response
to suggestions from the NBC man as to a future
lerger of the two banks, that it would be a great
istake for his son to give up what he is inheriting
because as President of the Washington Trust Bank,
be would be his own boss and there was mo reason
why he should give up his independence.” (GX I-
25). The Court might note that this discussion in-
volved officers from two banks not in competition,
S0 that this could not be an example of any kind of
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Iry. Since one matter on the author’s mind was a

suggested merger of the two banks, any statement of

Mr.
lite
of §

Al
denf
posi
for
Br,,

Stanton’s regarding the entry was merely a po-
method of avoiding discussion of the suggestion
ossible merger.

further example of plaintiff’s lack of an evi-
iary case is plaintiff’s reference to the Buck De-
tion * as evidencing an elaborate social structure
discussion of rates and business problems. (PL
p- 59). Mr. Buck testificd that bank offieials at-

tended patherings to entertain visiting dignitaries,
Chamber of Commerce functions and meetings of other
organizations. He was then asked:

Q. And normally at such gatherings there
would be some discussion in some casual fashion?

A. No, You are putting words in my mouth. I
never sald that at all. Normally there would not
be, but occasionally there might be. We are ex-
tremely competitive in our rates, and I know
that on occasion people from the Seattle Hirst
have said, ““When are you guys going to drop
your savings rate instead of making it tough for
us’’ and things like that, and that’s a discussion

about rates and that’s the kind of discussion that
we have.

Q. Mr. Buck, what would they mean when they
say, ‘““instead of making it tough for us,’” what
is the context of that, Will you explain?

A, It means we are tough competitors.

Q. But does that mean because your rates are
high, that they have to maintain theirs at a conm-
parable level 2 ,

A. T don’t know what they mean, but that’s
what I would guess. They didn’t, as a matter of
fact, and that’s why we are making it tough for

 Dep. R. Buck, App. 93-136.
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them, 1 suppose. [Emphasis added.] App. 127-
128,

Thus, the Buck deposition actually demonstrates that
(1) it is unusual when the casual ‘‘bantering’” at so-
eial occasions involves management of other banks or
husiness topies; (2) NBC is a tough competitor; and
(3) NBC has made a competitive move on rates which
was not followed by Seattle First, despite the fact it
was “tongh for them.”” Im sum, this is totally con-
trary to the plaintiff’s economic theory on interde-
pendent friendly rivalry and shows, the Comptroller
helieves, the kind of vigorous price competition en-
tirely consistent with the antitrust laws and a highly
competitive industry.

Plaintiff believes that NBC’s entry into Spokane
should be channeled into de novo entry or entry by
foothold acquisition, as this would introduce a vigor-
ous new competitive foree to challenge entrenched
positions of large banks already in the market. (PL
Br. 35). The objective evidence in this case, however,
18 that Western Bancorporation’s entry into Spokane
through an acquisition of a small two-office bank
nearly ten years ago has not had the procompetitive
effects and benefits which plaintiff hypothesizes would
result if NBC were required to enter in a similar
manner. When confronted with this objective evi-
dence., plaintiff’s economist Smith could offer no
Plausible explanation and admitted that he did not
kmow whether such small scale entry by NBC would
have any more procompetitive or deconcentrating ef-
fect than did Western Bancorporation’s disappoint-
ing eﬁorts. (Tr. 68-71, App. 483-85). The faect that
Plaintiff’s economist did not know what would be the
result of NBC’s small scale entry into Spokane made
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it impossible for the District Court to conclude that
the effect would be more procompetitive than would
be the merger as plaintiff argues.

Professor Smith readily conceded “‘[t]here is little
doubt that the doectrine of potential competition is
quote| controversial, and the most controversial part
of it|is the wings effect.”” (Tr. 104, App. 503-504).
Nevertheless, plaintiff contended that NBC presently

into $pokane other than through the aequisition of
WTB| was illusory precisely because of the devious
means which NBC would have to use to be a poten-
tial entrant. (Tr. 343, App. 641). These devious means
make |[NBC’s entry so improbable and hypothetical
as to 1make it extremely doubtful that NBC influenced
the behavior of Spokane bankers (Tr. 344, App. 641-
642). Bankers who testified on this point expressed
considerable doubt on any wings effect. (Tr. 7ll-
713), App. 857-859, Tr. 841-842, App. 934. See also,
Tr. 1053-54, App. 1056-57). The existence of any
wings |effect is further made unlikely since the Spo-
kane banking market was competitive. (Tr. 706, App.
854, 'Ir. 348-351, App. 644-646, Tr. 1053-1054, App.
1056-1057, Tr. 842-843, App. 935). The only wings
effect is the fear of entry through this merger, an
effect which was proven by direct evidence.” Further-
more, plaintiff’s interpretation of a document in an
effort to establish that Spokane bankers feared
NBC’s entry is completely erroneous as this doew
ment, whose author was never identified, refers only
to direct competition between NBC and Old National

81 See n. 40, supra.
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Therefore, the District Court very properly found
the merger to be lawftul beeaunse it determined that
NB(C/s acquisition of Washington Trust was a more
procompetitive means of entry than de novo entry.
(F. 20, App. 1939-1940).*

Basically, forgetting the differing probabilities in-
volved here, the only procompetitive aspect of plain-
tiff’s |recommended de novo entry is whatever bene-
fits might be derived from a completely new and addi-
tional competitor bank in Spokane. In this regard
the record demonstrates that a newly chartered bank
might not even be profitable for a period of ten
vears.” Even if NBC could enter the market through
a hypothetical acquisition of an ‘‘independent’’ na-
tional| bank in Spokane, it would not be able to offer
the full range of banking services which could he
made |immediately available through the acquisition
shington Trust. In contrast, NBC’s entry inte
Spokane through this acquisition would have a direct
and inmediate positive effect on competition in the
Spokane banking market, as demonstrated above.

2 One of the considerations that eannot be ignored in making
this comparison is that plaintiff’s proposed altermative means of
entry—its ‘‘sponsored bank procedure’—is frastrated by seversl
problems which, when taken together, make it very doubtful that

]_.\TBC would or even could enter Spokane other than through the
instant aequisition.

_ *® Plaintiff’s witness MacMurray, a former supervisor of banking
in Washington, testified that a newly chartered bank might not be
profitable for ten years. (Tr. 556, 573, App. 765, 775.) This witness
also indieated that a bank regulator could not charter a bank for

the purpose of establishing a branch of an existing bank. (Tr. 561,
App. 768.)
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I%. A FINDING BY THE DISTRICT COURT ADVERSE TO PLAIN-
TIFF ON THE ISSUE OF COMPETITION DOES NOT PRE-
CLUDE OR INVALIDATE A FINDING ON SERVING THE
CONVENIENCE AND NEEDS OF THE COMMUNITY.

In both bank merger cases now before the Court
the District Courts weighed the evidence of procom-
petitive and other problable convenience and needs
benefits against anticompetitive effects alleged by
plaintiff. Plaintiff argunes the Distriet Court was not
entitled to evaluate the convenience and needs de-
fense “‘on an abstraet basis’ by assuming arguendo
that plaintiff had proven its case, citing United States
V. Third National Bank tn Nashville, 390 U.S. 171,
183. Pl. Wash. Br. 68-69; P’I. Conn. Br. 67-68. Plain-
tff’s reliance on Nashville is misplaced. The Distriet
Cowrt in Nashville concluded in its opinion (260 F.
Supp. at 883) : ““As the Court . . . concludes that the
merger does not violate the antitrust standards of the
1966 Amendment, it is unnecessary to inquire whether
any anticompetitive effects are outweighed by the con-
venience and needs of the community.” This Court
therefore had no alternative on these facts but to
remand the case for a weighing of the convenience
qnd necds defense as the Distriet Court had not pre-
Viously made any determination of that matter. To
Suggest, as plaintiff does, that Nashville precludes
B:DIStI'ICt Court from weighing assumed anticompeti-
tive effects against benefits to the community con-
venience and needs resulting from a bank merger
}‘*Ould‘be to mandate two separate trials in every case
M which the Distriet Court found against plaintiff
on the issue of competition, This might suit plaintiff’s
Pll]llfpose, but it would result in placing an unreason-
able and oppressive burden on banking which exists
M no other industry and which is clearly contrary to
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This Court apparently had that point in view in
Nastville, as this Court’s opinton in Nashville speeifi-
cally| negatives plaintiff’s argument and states that a
distriet court’s improper assessment of a bank mer-
ger’s) anticompetitive impact does not automatieally
invalidate a finding that the merger is nevertheless
lawfyl because of its convenience and needs benefits,
390 U.S. at 184, 1. 17.

Further, plaintiff’s interpretation is ineonsistent
with |its own argument of potential anticompetitive
effects. Since plaintiff’s theory admittedly involves
only potential rather than actual competitive effeets,
solne| assumption about the nature of the alleged ef-
fects [must be made for the purpose of evaluating the
convenience and needs definition. Under plaintiff’s
analysis, the affirmative defense of convenience an.d
needs, could never be weighed against actual ant-
competitive effects since plaintiff need prove only
potential anticompetitive effects. Thus, in potential
competition cases the District Courts ecan weigh only
presumed anticompetitive effects against convenience
eeds benefits in any event, so plaintiff’s Obje‘?'
tion to the courts’ assuming the alleged anticompetl-
tive effects only for the purpose of weighing convenl-
ence and needs is completely without merit.

Moreover, the Bank Merger Act of 1966 requires
that ““[iln every case, the responsible agency Sh?ll
take into consideration the financial and managerial
resources and future prospects of the existing and
proposed institutions, and the convenience and needs
of the commumity to be served.” 12 U.S.C. 1828(c)



127

(3)(B) [Emphasis added.] The Act further provides
that “the standards applied by the court shall be
identical with those that the banking agencies are
directed to apply under paragraph (5).” 12 U.S.C.
§1828(c) (7) (B). Thus, the Comptroller and the other
banking agencies must consider the convenience and
needs of the community in every ease, whether or not
it is determined the merger in question violates §7
of the Clayton Act.”* Likewise, in a judicial challenge
to a merger approval, the courts must also consider
the matter of convenience and needs, whether or not
the Department of Justice proves a probable anti-
competitive effect,

The district courts clearly followed this statutory
scheme. To weigh the convenience and mneeds, it was
necessary for the courts below to assume that plain-
tiff’s alleged potential anticompetitive effects had
been proved. The courts then found that the conveni-
ence and needs benefits outweighed the alleged poten-
tial anticompetitive effects. Wash. App. 1941-1950, F.
26; Conn, 362 P. Supp. 270-278, F. 231-293, 362 F.
Supp. 288, Conel. E 1-7. These findings and conclu-
sions were fully warranted by the evidence and
Proper under both statutory provisions and the views
Previously expressed by this Court.

X SINCE THE ULTIMATE TEST OF A BANK MERGER IS THE
PUBLIC INTEREST, THE DISTRICT COURT FINDING OF
SERVICE TO COMMUNITY NEEDS AND CONVENIENCE
VALIDATES THE MERGER.

Alth()}lgh the discussion of bank merger cases is
tonventionally in terms of § 7 since that embodies the

—_—

84 . .
anti The A.Gt says “‘in every case’’, not ‘‘in every case where an
itrust violation oceurs.’’
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antitrust standard for mergers, bank mergers unlike

ose in other fields, are subject to a special balane-

ing test. Following the decision of this Court in the
Philadelphia bank case Congress enacted the Bank
Merger Act of 1966, which establishes the statutory

ste

wndards for all bank mergers. The effect of the

Bank Merger Act can be most suceinetly and authori-
tatively stated in the words of this Court itself. In

U.

17

gr
to

N, v. Third National Bank in Nashville, 390 U.S.
1 this Court said (at 184-185):

The purpose of the Bank Merger Aect was to
permit certain bank mergers even though they
tended to lessen competition in the relevant mar-
ket. Congress felt that the 1role of banks in a
community’s economie life was such that the pub-
lic interest would sometimes be served by a bank
merger even though the merger lessened competi-
tion. The public interest was the ultimate test
imposed.

- - % # #* #* * x *

It is plain that Congress considered both com-
petition in commercial banking and satisfaction
of ‘‘the convenience and needs of the commu-
nity’” to be in the public interest. It conclnded
that a merger should he judged in terms of its
overall effect upon the public interest, 1f a mer-
ger posed a choice between preserving competi-
tion and satisfying the requirements of convemn-
ence and need, the injury and benefit were to be
weighed and deecision was to rest on which alter-
native better served the public interest.

This Court went on to say that such things as a
eater lending eapacity, and hence the ability better
serve the financial needs of the community, was a

relevant consideration under the test established by

th

¢ Bank Merger Act although this element had been


Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale


129

rejected as irrelevant in the Philadelphia bank case
prior to enactment of the Bank Merger Act.

As pointed out in the preceding section the Bank
Merger Act requires the banking agency and the re-
viewing court to balance the competitive effects
against the convenience and needs of the community
in every case. In the instant case the Court performed
this funection with meticulous care and its findings are
entitled to the same weight upon review as all other
findings of fact by the District Court which sits in
the community involved, hears the witnesses, examines
and weighs the evidence, has discussions with counsel,
and gives the case the time, effort, and detailed ana-
lysis which is impossible for this Court acting in its
appellate eapacity.

A_Hother element that is present in the two com-
panion bank merger cases now before this Court,
which has not been present in the eases previously
decided by this Court, is that the balancing of com-
petitive considerations against community conveni-
ence and needs is necessarily different in a potential
competition case. In the bank merger cases which this
Court has previously considered and decided by opin-
1on the mergers have involved banks in actual com-
petition with each other. Consequently in each of
these cases actual competition was being extinguished
and the benefits to the community arising out of serv-
1ce to community convenience and needs were re-
quired to be so great as to outweigh the loss of actual
competition in order to legalize the merger.

In Cf)ntrast the bank merger cases now before the
Court involve no loss of actual competition. The cases
¢ome to this Court only on the allegation that poten-
tial competition may be lessened. As the cases have
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been developed by evidence and argument it has be-
come apparent that the potential competition referred
to involves only the possibility of some hypothetical
future entry into the market or service area of one
of the merging banks. It can hardly be eontended,
even by plaintiff, that the loss of some hypothetical
future possibility weighs as heavily as the loss of ae-
tual present competition. Therefore the showing of
benefit| through service to community convenience and
needs certainly must be somewhat less in a potential
competition case in order to outweigh any alleged
competitive loss than it would be in a case involving
the extinetion of actual existing compefition. See
Nashville, supra, 390 U.S. at 193.

This| Court has advised that distriet courts may
properly consider the Comptroller’s convenience and
needs findings to carry such great weight as to be
“well nigh conclusive.” United States v. First City
Nationpl Bank of Houston, 386 U.S. 361, 369 (1967).
And in U.S. v. Phillipsburg National Bank & Trust
Co., 399 U.8. 350 (1970) the Court indicated that pro-
competitive gains from a bank merger—such as the
fact that the other banks in the market would be faced
with a'stronger competitive ehallenge than before—
are also a proper consideration in determining the
benefits to the convenience and needs of the commu-
nity. 390 U.S. at 367.

The Distriect Court in the instant ecase found sub-
stantial benefits to the community which would result
from the merger. The findings of the Court on this
pomt and the evidence supporting them are reviewed
in some detail in § 1L.G. of this brief. However, it
may be useful simply to summarize briefly benefits in

services to the community resulting from the pro-
posed merger,
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(1) The Distriet Court found the proposed merger
would Tesult in numerous services to the individuals
in Spokane. These would include nceded loans to stu-
dents, (App. 998, 828) and help to individuals in need
of expertise in installment lending, term loans, and
vehicle leasing. GX T.-1, p. 44-47, App. 1741, 1744.
Taxpayers would be benefited directly by provision of
alternative source of financing for loecal and municipal
governments. App. 1948-1949.

(2) The merged bank swould be of benefit to
farmers and other agribusinessmen through the Fed-
eral Intermediate Credit Bank of Spokane. App. 828-
840,

(3_) The merged bank would particularly benefit
relatively small independent firms, especially in the
lumber and forest products industry. The additional
source of business finaneing is greatly needed by those
frying to compete in an industry dominated by giant
mtegrated firms. App. 1706-1707, 1717-1718, 1721-
1722. O.ther independent small and medium sized busi-
Desses In the construction and machinery field would
also he benefited. App. 894-897, 893-894.

th(4) The international banking services offered by
1e merged bank would greatly benefit Spokane busi-
lessmen involved in the import-export trade. App.
886, 904, 912, 1743-1744.

muTnl'l}ng’ the Court’s findings that the service to com-
y cll y 1Ileed.s and convenience validates the merger
Ba Eary supported by the record. Sinee under the

nk Merger Aet of 1966, the ultimate test of the

Elﬁe merger is the public interest, the lawfulness of
€ merger is plain,
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CONCLUSION

The judgment of the District Court should be af-
firmed.
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