


INDEX

Page

Opinion below_ _ . - 1
Jurisdietion _ . - e 1
Question presented . .- ____ . .. ... 2
Statement . _ _ . i 2
A. The New England beer market__________ 3

B. Narragansett, the acquired irm_ ___._____ S

C. Falstaff, the acquiring corporation_ ___.__ 6

D. Falstaff’s decision to enter the northeast__ 8

E. The proceedings below_ . . _____________. 11
Summary of argument_____ _____________...__.__ 13
Argument____ . __ o ______ 16

The effect of the proposed acquisition may be
substantially to lessen competition in the
New England beer market by eliminating
the potential competition that the acquiring
firm provided in that area_ _____________. 16
A. An acquisition that eliminates poten-
tial competition in the beer industry
may substantially lessen competi-
tion within the meaning of Section 7
of the Clayton Act_______________ 16
B. The determination whether the acquir-
ing firm is a potential competitor
depends on the objective facts re-
lating to its independent entry into
the market and not upon the firm’s
subjective statements with respect

to the likelihood of such entry__._. 20
®

487-318— 72 __ |



11

Argulinent——ﬂontinued

C. Falstaff is a potential entrant into the
New England beer market________

1. The New England beer market

is attractive to new entry__

2. Falstaff was one of the few
breweries that had the abil-

ity to enter the New Eng-

land market in a meaningful

3. Falstaff had substantial eco-
nomic incentive to expand
into the New England

D. The effect of the acquisition may be
substantially to lessen competition
in New England. .. __ . __._____

1. The New England market was
highly eoncentrated .._.___
2. The acquisition of Narragan-
sett by Falstaff may sub-
stantially lessen competition
by eliminating Falstaff as a
potential competitor in the
New England market_____.

J -
ConelRSION o - o o e e e o e e e e e e e

CITATIONS
Cases:

Bendiz Corporation v. Federal Trade Corpora-

tton, 450 F.2d 534 . e --
Broun Shoe Co. v. United States, 370 U.S. 294.

Ekeo Products Co. v. Federal Trade Comm.,
347 F. 24 745 o e e

Page

27

27

30

31

32

33
42

92
16,
25, 41

19



I

a,seg-—COIltillued ) ) Pagu
’ Federal Trade Commission V. (Consolidated

Foods Corp., 350 U.8. 592 . ooooomo-- 32

Federal Trade Commission v. Procter & Gamble ,

Co., 386 U.S. 568 oo --o- - 16, 18, 21, 32

Ford Motor Co. v. United States, O.T. 1971, <

13, Slip op., March 29, 1972_____. 8,

No. 70-1 p op 5 26,5
General Foods Corp. v. Federal Trade ?‘omvm's-
gion, 386 ¥. 2d 936 certiorari denied, 391

US. 919 . e 19
The Stanley Works (F.T.C.), 3 Trade Reg.

Rep. §19,646. - oo - oo 22
United States v. Alcoa, 377 US. 271 ___. 16, 17, 34
United States v. Anheuser-Busch, Inc., 1960

Trade Cases, $69,599_ . oo 23
United States v. Bethlehem Sleel Corp., 168 F.

SuUpPpP. 576 - - e 23
United Stales v. Continental Can Co., 378 U.S.

441 e 18, 25, 32
United Stales v. El Paso Natural Gas Co., 376

U.S. 651 e 18, 38

United Slales v. Jos. Schlitz Brewing Co., 253
F. Supp. 129, affirmed, 385 U.8. 37.. 19, 20, 33
United States v. Pabst Brewing Co., 384 U.S,

546 ... 1, 16, 18, 22, 33
United States v. Penn-Olin Chemical Co., 378

US. 158 ______ 15, 16, 18, 19, 21, 25, 26, 33, 34, 41
United States v. Philadelphia National Bank,

374 US. 321 ... 17, 18, 24, 25, 34, 41
United States v. Phillipsburg National Bank,

399 U.B. 350, . 17

United States v. Standard Oil Co. (New Jersey),
253 F. Supp. 196 _ . 19, 22, 29



Iv

Cases-——Continued
nited States v. Topco Associates, O.T, 1971,

Page

No.70-82 Slip op., March 29,1972 24

niled Slates v. Von'’s Grocery C'o , Supra, 384

US.at285 33, 34
United States v. Wilson Sporting Goods Co.,

288 . Supp. 543 __ . 19

Statutes and rule:
Clayton Act, 38 Stat. 731, as amended, 64

Stat. 1125, 15 U.S.C. 18, Section 7________ 2,
3, 11, 13, 14, 16, 19, 20, 21, 22, 23, 24,
25, 32 33, 41
Expediting Act, 15 U.S.C. 29, Scetion 2. ____ 1
FR.Cwv.P.b2(a)______ ... 38
Miscellaneous:
Areeda, Antitrust Analysts, 1970__ _ _________ 17

13':ain, Industrial Organization (2d ed. 1970)___ 16, 17
Elzinga, “The Beer Industry”’, in Adams,
The Structure of American Industry, 189

(4thed. 1971)_____ o ___ 19, 23, 35
Moody’s Industrial Manual, p. 2861 (June

1966) 23
Moody’s Industrial Manual, p. 1174 (1971)._. 24

Pitofsky, Joint Ventures Under the Anlitrust

Laws: Some Reflections on the Significance of

Penn-Olin, 82 Harv. L. Rev. 1007 (1969)_. 25

Scherer, Industrial Market Structure and
Economic Performance (1970 ed.)____ ... 16

Turner, Conglomerate Mergers and Section 7

of the Clayton Act, 78 Harv. L. Rev. 1313.. 17




n the Supreme Gowrt of the Tnited States

OctoBer TERM, 1971

No. 71-873

UNITED STATES OF AMERICA, APPELLANT
V.

FaLsTaFF BREWING CORPORATION AND
NARRAGANSETT BREWING COMPANY

ON APPEAL FROM THE UNITED S8TATES DISTRICT COURT FOR
TIE DISTRICT OF RIIODE ISLAND

BRIEF FOR THE UNITED STATES

OPINION BELOW

The opinion of the district eourt (J.S. App. A, pp.
18-23) is reported at 332 F. Supp. 970.

JURISDICTION

The judgment of the district court dismissing the
governmment’s complaint (J.S. App. B, p. 24) was en-
tered on October 7, 1971. A notice of appeal to this
Court was filed on December 3, 1971 (J.S. App. C,
D. 25; App. 585). Probable jurisdiction was noted on
Ft-'fbruary 28, 1972 (405 U.S. 952). The jurisdiction of
this Court is conferred by Section 2 of the Expediting
Act (15U0.8.C. 29). United States v. Pabst Brewin g Co
384U S. 546 _ o

(1}
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QUESTION PRESENTED

Whether the trial court applied an erroneous legal
standard in holding that the acquisition by the fourth
largest brewer in the United States of the largest
brewer in New England did not violate Section 7 of
the Clayton Act by eliminating the potential com-
petition of the acquiring firm.

STATUTE INVOLVED

Section 7 of the Clayton Act, 38 Stat. 731 as
amended, 64 Stat. 1125, 15 U.S.C. 18, provides in
pertinent part:

No corporation engaged in commerce shall
acquire, directly or indirectly, the whole or any
part of the stock or other share capital and no
corporation subject to the jurisdiction of the
Federal Trade Commission shall acquire the
whole or any part of the assets of another cor-
poration engaged also in commerce, where in
any line of commerce in any section of the coun-
try, the effect of such acquisition may be sub-
stantially to lessen competition, or to tend to
create a monopoly.

* * * * . *
STATEMENT

. The United States instituted this civil antitrust case
in the United States Distriet Court for the District of
Rhode Island alleging that the acquisition in 1965 of
the Narragansett Brewing Company (‘‘Narragan-
sett”) by the Falstaff Brewing Corporation (“Fal-
staff”) violated ‘Section 7 of the Clayton Act (15
U.S.C. 18). The theory of the suit was that potential
competition in the New England beer market may be



3

substantially lessened by the acquisition. After a trial
on the merits, the district court beld that the acquisi-
tion did not violate Section 7 (J.S. App. A, pp. 18-23).

A. THE NEW ENGLAND BEER AMARKET

The product market in this case is beer; the geo-
graphic market is the six New England states. Dur-
ing the past decade the beer industry in these states
has both grown in sales’ volume and inecreased in

concentration.
In the four years preceding Falstaff’s 1965 acquisi-

tion of Narragansett, beer sales in New England
increased approximately 9.5 percent (computed from
App. 409-414; computed from GX 1, 0-7Z),) from
just under 5.5 million barrels in 1960 to more than
6 million barrels in 1964. During this period the beer
market there also became more concentrated. In 1960,
the eight largest sellers in New England accounted
for approximately 74 percent of all beer sales; by
1964, they accounted for 81.2 percent (App. 167, 575;

*The parties stipulated for the purposes of this case that
the production and sale of beer was a line of commerce and
that .New England was o section of the country within the
meaning of Section T of the Clayton Act (App. 390; GX 1,
5-162).['0]? New England-, as elsewhere in the United States,
howfvcr uction .0f beer is aub]ef:t to the federal alcohol tax;
or stat,e’ entry into the market is not regulated by the federal

) governments, although the states have varying pack-
:gﬁms,gpﬂ-lég_é;be]hng requiremen'ts. See the Brewer’s Almanac,

26 s ' i
“GX*:PP-; references are to the printed appendix in this Court;

relerences are to government exhibits introduced in the

district court: “DX”
e . | references )
exhibits in the district court. are to defendants-appellees’




4

GX 30).* Approximately 50 percent of the 1960 sales
were made by the four largest sellers in New Eng-
land; by 1964, their share of the product market
was 54 pereent; and by 1965, the year of acquisition,
1t was 61.3 percent (App. 168, computed from App.
381-586 ; computed from DX F),

This steady inerease in concentration of becr sales
was accompanied by a sharp decrease in the number
of brewers operating plants in the region. In 1937,
there were eleven breweries in New England; in 1964
there were only six (App. 392; GX 1, p. 4). The three
smailest brewers were Hull Brewing Co. in New
Haven, Connecticut, Diamond Spring Brewery in
Lawrence, Massachusetts, and Dawson’s Brewery in
New Bedford, Massachusetts (App. 391-392, GX 1,
pp. 3-4). Dawson’s Brewery had a capacity of 750,000
barrels; Hull and Diamond Spring each had a capae-
ity of 100,000 barrels (¢bid.). Both Dawson’s Brew-
ery, which operated well below capacity, and Diamond
Spring were interested in being acquired by a larger
brewer and suggested such aequisition to Falstaff
(App. 324-325).

Seven of the nation’s ten largest brewers sold beer
in New England. Falstaff was the largest of the
three remaining which did not. The other two iwere

8 ‘oht i lers in descending order of
sa,lc;n w:r?eﬁf’li’;};ia;;};zt:,e;g::iigﬁld, Anheuser-Busch, Schaefer,
Carling, Ballantine, Schlitz and Pabst (App. 599; DX H). The
Rheingold figures from 1964 on include sales by Ruppert, 8
brewer which Rheingold acquired in 1965 (App. 208-209).

“*The firms were: Anheuser-Busch, Schlitz, Pabst, Carling,

: t
Schaefer, Ballentine and Miller. Not ‘all of them operated plants
in the area, however.
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Hamm and Coors (App. 406, 589, 590; GX 1, M;
DX G and H), both of which were appreciably small-
er than Falstaff, ranking eightl and ninth in national
sales. These two brewers were located some distance
from New England. Hamm’s neavest plant was in St.
Paul, Minnesota, approximately 1,385 miles from Dos-
ton; Coors’ only plant was in Golden, Colorado, 2,000
miles from Boston (App. 406, 392; GX 1, M; GX

1, p 4).
B. NARRACGANSETT, THE ACQUIRED FIRM

Narragansett was the largest seller of beer in New
England at the time of its acquisition (J.S. App. A,
p. 20), as it had bheen for each of the five preceding
years. Between 1960 and 1965, it had constantly ex-
panded the eapacity of its brewery (App. 379), and
had itself acquired either the assets or the trademarks
of several smaller brewers in and around the New
England area.’

By 1964, Narragansett was selling 1,275,000 barrels,
‘_which was approximately 20 percent of all beer sold
in New England (App. 406; GX 1, M; J.S. App. A, p.
20). The same year it ranked twenty-first in national
sales, accounting for about 1.4 percent of all beer
sales in the United Statcs (computed from App. 406;
computed from GX 1, M), Its net sales and net profits,

*In 1961, Narragansett acquired the tradem
g?gteé’;d;e E_?l‘\.leger Brev.vinqg Company of Ne‘:rir:en; (tAn;)(:f
mﬂ;r l;rew,e 7 ) 1;1 1;1;033: l(tAa,cqulred. the 'assets of the Haﬁ.en-
of the lotte Bos! App. 377; GX 5, 17). At the time

r acquisition, Narrangansett had already acquired
the assets or trademarks of two other New Englanﬁ bcrgwers:

Croft ip Bosbon,_a:nd Hanley in Rhode Island (App. 379).
461-378—12— 2, .. . '
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which in 1960 were $17.2 million and $417,284, re-
spectively (App. 452-453; GX, p. 10). had inereased
by 1964 to record levels of $25.2 million and $713,083,
respectively (App. 452-453; GX 35, p. 10).

The company operated a modern and efficient plant
in Cranston, Rhode Tsland, with an annual produetion
capacity of 1.5 million barrels (App. 576; DX A, p.
11). Tt had a good distribution system, built upon
contracts with wholesale distributors. As was the gen-
eral practice in the New England beer business, these
contracts were not exclusive, and distributors fre-
quently handled more than one company’s beer, Nar-
ragansett from time to time changed distributors (J.S.
App. A, pp. 20-21; App. 383-384).

C. FALSTAFF, THE ACQUIRING CORPORATIOXN

Falstaff was at the time of the acquisition the fourth
largest producer of beer in the United States (App.
588; DX F, p. 8). Its 1964 production was 5.8 millien
barrels, or 5.9 percent of the nation’s production (com-
puted from App. 588; computed from DX F, p. 8).

Starting in 1933 with a 100,000 barrel plant in St.
Louis, Missouri, the company grew steadily by acquir-
ing and expanding weak or failing breweries (App.
419-420; GX 2, pp. 6-10; and see App. 324). As of
January 1965, Falstaff operated eight plants ® and sold
beer in thirty-two western, mid-western and southern
states, sixteen of which it entered after 1950 (App.
426, 423-426; GX 2, p. 11, pp. 6-10). The company did
not then sell in the Northeast. B
mnent to the ﬁhng of thxs suit, Falstaff closed two of

its breweries, and thus at the time of trial it operated six plants,
plus the former Narragansett plant (DX C, p. 6)-
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Falstaff’s operations inereased in size and profit-
ahility during the decade prior to its acquisition of
Narragansett. Detween 1955 and 1964, its net sales
cereased from $77 million to $139.5 million, and its
net income increased from $+.3 million to $7 million
(App. 441; GX 3F, C). A good credit rating
through the years enabled 1t to finance all of its ex-
pansion projects. In 1964, the company planned a ten-
year, $35 million program to expand its existing
plants, apart from any acquisitions it might make
(App. 48, 149, 154).

Falstaff markets its bheer through two distribution
channels: company-owned branches and wholesale dis-
tributors. In those cities where it has plants,” and
in much of California, it distributes its product
through eompany branches (App. 455, GX 5, p. 3).
While the branches handled only about 20-25 percent
of the company’s sales in the early 1960’s, their profit-
margin per barrel was significantly higher than the
I;:';ﬁ; ;}J::;lir; f;-;;n Ic}i!sg;i);ll;fr sales FApp. 45, 551’ G X

, 65). ess, most of Falstaff’s vol-

1111‘-!8 was sold through distributors.®* The company had
,'T:l]t ugl a strong distribl}torship system by stimulat-
effgecfil:re lt;d dem:-il{d for its beer w.ith extensive and
Withaquali:emsmg and by' prov1.d1ng distributors
y Prodllct at a price which allowed a good

'T."alsu.;ﬂ had two plants at the time of the isition 1
Iﬁﬁif:‘él::, !;1::3 ogiltia:gh i'n 'Omaha, Nebmsiﬁf%s;:iogrllzaiz;
Texas; and Galvesto‘;l Tex!al:11 (mA’pFO?Q}Vayne, indiana; El Pasa,

’ p- 425, GX 2, p. 11).

IF . g .
hand;:c?a Iul‘Ilm 1965 had 600 distributors; only 150 of these
elstaff products exc]_usively (App. 455; GX 5, p. 13)
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markup (App. 437, 440-441; GX 3B, p. 8; GX 3F,
pp. 10-12).

D. FALSTAFF’S DECISION TO ENTER THE NORTHEAST

Notwithstanding Falstaff’s eonsistent growth in the
decade, prior to its acquisition of Narragansett, the
company encountered increasingly strong competition
duringl the 1960’s from the “*national brewers”—i.e.,
Anheuser-Busch, Schlitz, Pabst, and Miller (App. 444;
GX 5,/ p. 2; and see App. 39, 85, 247-248)—which
were s]elling their products in all of the significant
marketl.s in the country (App. 122).7 National brewers
possess Important competitive advantages; they are
able 1:0I advertise on a nation-wide basis, and their
beers lllave greater prestige than regional or local
beers (App. 86)."

The Ili‘als‘caﬁ management realized that for the com-
pany t-lo compete effectively with the four national
brewers it must sell nationally by entering the Noith-
east (App. 541-542; and see App. 122, 146-147)." In

® Thus, whilé ‘total beer sales in the United States increased
10.9 pertent between 1960 and 1964, the national firms increased
their sales 40.2 percent (computed from App. 588; computed
from DX F, p. 8). In 1960, the national firms had 23 percent
of beer sales in the United States; by 1964 their share had
increased to 29.8 percent (bid.). During the same period
Falstaff also grew, but not as rapidly; its sales increased 15.8
percent between 1960 and 1964 (:bid.). .

10 National brewers also have the advantages of 'beﬂ]{-! less
seriously affected by bad weather or labor difficulties mn any
particular region (App. 87).

11 Falstaff’s president testified that the company had for some

time wanted to enter New England as part of its interest in
becoming a national brewer (App. 295; see also App. 101-102).
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1958, Falstaff had commissioned Arthur D’. Li.ttlo, Ine.,
5 management consultant firm, to study ‘“‘actions I*al-
¢taff should take to maximize its profit in the years
to come’ (GX 10, transmittal letter). Following a
comprehensive review of the compally’s operati(‘ms,
marketing, growth potential, financing and plannng,
the Little firm, in its repoxt completed in 1960, reconl-
mended, among other things, that Falstatf hecome a
national brewer by entering those significant remain-
ing areas of the country where it did not then market
its produet, particularly the Northeast (App. 539-511;
GX 10, pp. 11, 14).

Specifically, the report recommended that Falstaff
enter the East Coast market in 1965 by building a
brewery (App. 543-544).”” The Little report carefully
reviewed cost estimates aimed at increasing both the
amount of earnings and the ratio of earnings to net
worth, and it coneluded that the advantages of build-
ing a plant exceeded those of huying one (App. 538).”
The study stated that “[t]here appears to be ample
reason * * * for building rather than buying * * *
[and] that major new market entrances need not be
predicated on the availability of a brewery Falstaff
could purchase” (App. 538). The report also pointed
out that it would be more profitable for the company

"The Little study recommended that Falstaff construct its
new plant near Baltimore (App. 551). It also recommended
that Falstaff enter the Chicago and Detroit markets within
two years {App. 542).
ca;Th{s 1rts-cornmendai;im to build rather than buy was not
s_lmfgl(;l:: ; hthe report noted that there might be exceptional
s ‘.wtefle it would be more ben‘eﬁcial to buy than build.
of o pointed out that entry by building eliminated worries

verse antitrust action by the government {App. 558).
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to dis#ribute its beer through branch operations rather

than by sales through independent distributors (App.
542).

Falstaff thereafter made efforts to enter hy acquisi-
tion the beer market in the Northeast. Between 1962 and
1964, l1: tried unsuccessfully to acquire two large brew-
ers located in the New York City area, Liebmann and
P. Ballantine & Sons, both of which sold significantly
in New England (GX 22, 28, 29).* In early 1964, Fal-
staff slent its special project evordinator to the Massa-
chusetts and New York plants of Piel Brothers, an-
other llarge brewer, with a view toward possible ae-
quisition of those firms (App. 49, 129). The company
also Had discussions with executives of Genesee of
Rochelster, New York, concerning acquisition of that
firm (App. 76-77).
~ During this period, Falstaff aiso kept on file letters,
indexeld by state, from distributors and potential dis-
tributqrs in New England who were interested in han-
dling Falstaff beer should the company enter the New
Englaltld market (App. 470-535; GX 9).

# Lichmann, the brewer of Rheingold beer, was ninth in
national sales in 1962 and tenth in 1963 (App. 404, 403);
Ballantine was sixth in national sales in 1963 and seventh 1o
1964 (App. 405, 406). On March 6, 1972, it was announced
that Falstaff had agreed to purchase Ballantine’s trademarks
and tradenames, as well as certain of Ballantine’s accounts

receivable and equipment. “Wall Street Journal”, p. 9, col. 1-2,
March 6, 1972,



11

E. THE PROCEEDINGS BELOW

On May 26, 1965, Talstaff agreed to acquire Nar-
ragansett for approximately $19,500,000.”* Before the
aequisition was accomplished, however, the United
States, on July 13, 1965, filed the present suit against

Falstaff and Narragansett, alleging that the acquisi-
tion would violate Section 7 of the Clayton Act
because its effect may be substantially to Jessen
potential competition in the production and sale of
beer in the New England market.”® The district court
denied the government’s motion for a temporary
restraining order and a preliminary injunetion, and,
on July 15, 1965, the acquisition was consummated
(J.S. App. A, p. 19). On August 16, 1965, Falstaff
agreed to operate Narragansett as a separate, wholly-
owned subsidiary until otherwise ordered or permitted
by the court (App. 11-12), and, on September 22,
1965, the court dismissed the complaint as to the
acquired firm, Narragansett (App. 1-2).

13 Falstgﬂ', in exchange for all of Narragansett’s property and
assets, paid $17,500,000 in cash, $2,000,000 in Falstaff stock, and
assumed Narragansett’s debts and liabilities (App. 446; GX 5
p. 3}). The sale was arranged through the Haffenreffer familj;
who controlled Narragansett and owned 60 percent of its stock
(App. 4 GX 5, p. 1). They wished to escape increasing
competitive pressure and to provide diversity and security for
ﬂlf:r personal estates (J.S. App. A, p. 21).

Sectge';cl.;mphﬁsn; also charge(‘i that the acquisition violated
roduction y s; ntially lessening potential competition in the
ryowide an sale: of beer generally and by increasing indus-
o particoncsntratlon in the production and sale of beer. After
P es stipulated on December 23, 1969, that the line of

erce was the sale and production of beer and that the

relevant section of the coun
) try was New England, the Uni
States did not press these additional charges. S bnited
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Following a trial on the merits, the distriet court
held that the government had failed to prove that
Falstaff was a potential entrant into the New England
beer market (J.S. App. A, p. 23). Without naking
any detailed findings, the court rested its conclusion
on the subjective intent of Falstaff’s management.
“[T]he credible evidence establishes heyond a reason-
able doubt,” the court stated (J.S. App. A, p. 22), “that
the executive management of Falstaff had consistently
decided not to attempt to enter [the New England]
market unless it could acquire a brewery with a strong
and viable distribution system such as that possessed
by Narragansett.” Management “had carefully con-
sidered possible alternatives” for entry, the court
found (J.S. App. A, p. 22-23), but had determined
that none of these would he reasonably profitable.

In addition, the district court held that both before
and after the acquisilion there had been vigorous com-
petition in the New England heer market (J.S. App.
A, p. 21). Tt pointed to the fact that, since the
acquisition, Narragansett’s share of the market had
declined while the market shares of Anheuser-Busch
and Schlitz had increased (J.S. App. A, p. 21). On
this basis, the court concluded that it was “not prob-
able” that Falstaff’s acquisition of Narragansett may
substantially lessen competition in the New England
beer market (J.S. App. 4, p. 23).”

7 The court added that in any event the acquisition was pro-
competitive because it would enable Narragansett to compete
more successfully in New England against the national brewers
(J.S. App. A, p. 23).
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SUMMARY OF ARGUMENT

A The competitive role played by an established
frm on the edge of a concentrated market, with both
the economie incentive and the finaneial eapability to
enter independently as a substantial competitor, can
be significant. Such a firm represents not only a poten-
tial source of market deconcentration through future
de novo entry; it also is in the position, as a signifi-
cant potential competitor, to be an external influence
on the conduct of those firms that ave already in the
market. Accordingly, the effect of its elimination from
the edge of a concentrated market, through its ac-
quisition of a large market share, “may be substan-
tially to lessen competition” in violation of Section 7
of the Clayton Act. Indeed, where the acquiring firm
is one of the few remaining potential competitors
having the incentive and capability to introduce a new
competitive factor into the market, such an acquisi-
tion may have no less serious anticompetitive effects
than one that eliminates actual competition.

B. It is, therefore, essential to the preservation of
a competitive market structure that those firms which
arf. Sigﬂificant. Potential competitors be accurately and
E;ibli ii‘r;?lfiledazn'l‘lhe‘ determilflati?n should depend
dence, directed towzfslihzfnz:ii?lv: :ﬁonom‘? o
market, the potential entrant’ cial part} CUI -

ntrant’s financial capabilities,

1ts ecqnomic incentive for expansion, and the reason-
able prospects for making
ful venture, See p.25,infra.

- In the present case, the district court failed to con-

sider such objectiv iteri
Jective eriteria. Rath 1 1
o ther, in assessing the

such expansion a sucecess-
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acqui'ring firm’s role as a potential entrant into the
New ]England beer market, it relied exclusively upon
statements by that firm’s management disavowing any
mten to have Kalstaff enter the market other than hy
the acqmsltlon of Narragansett, the leading seller of
beer m New England.

Such subjective evidence should not control the
appm1sal under Section 7 of potential entry. Gen-
erally] the motives and intentions of corporate manage-
ment with respect to business expansion are shaped
by a |dcsire to maximize profits; little, if any, con-
sideration is given to Section 7’s purpose to preserve the
industry structure most conducive to competition.
Moreover, once a decision to enter by acquisition is made,
corporate officials are committed to defend it. Thus,
under a subjective standard, a comrt is compelled to
make a judgment of economic probabilities on what
is bound to be self-serving testimony. This introduces
a hlghly uncertain factor into the administration of
Section 7. The antitrust consequences of any acquisi-
tion would be largely unpredictable hoth to the busi-
nessman and to the Government,

To lﬁbe sure, reliance on objective, rather than
subjective, evidence as a basis for identifying a firm
as a potential independent entrant does not achieve
absolute certainty. But by basing the potential com-
petition determination under Section 7 on whether,
under all the circumstances, future independent entry
by the acquiring firm would be a reasonable choice for
prudent management, if entry by large acquisition is
not available, the “statutory requirement of reason-
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able probability” (United States v. Penn-Olin Clem:-
cal Co., 378 U.S. 158, 175) 1s fully satisfied.

C. Applying that standard in the present case, Fal-
staff was at the time of the 1965 acquisition a poten-
tia] entrant into the New LEngland heer market, not-
withstanding subjective statements by its management
suggesting otherwise, New England had been under-
going significant economic growth, making it attrac-
tive to new entry; Falstaff was one of the few brew-
eries outside the area with the ability to enter as a
significant competitor in the market; and Falstaff
had shown substantial economic incentive to expand
into the New England area.

D. The effect of the elimination of Falstaff as a
significant potential entrant through the purchase of
the largest brewer in the area may be substantially
to lessen competition in the New England beer mar-
ket. That imarket is highly concentrated. Falstaff’s
entry into it in a manner that introduced no new
cgmpetitive factor left New England without any sig-
11-1ﬁcant competitors on the outside having the poten-
tial for meaningful entry. Moreover, it removed the
possibility that Falstaff would itself come into New
F?ngland either independently or by a toehold acquisi-
tl.on. Falstaff had the financial capability to enter by
either route. It also had both the economic resources
a.nd the cxperience to establish and maintain an effec-
tive system for distributing its beer in the area, either

th.rough its own branches or through independent dis-
tributors. ' '
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ARGUMENT

THE EFFECT OF THE PROPOSED ACQUISITION MAY BE 8UB-
STAN TIALLY TO LESSEN COMPETITION IN THE NEW ENG-~
LAND BEER MARKET BY ELIMINATING THE POTENTIAL
CO‘\IITETITION THAT THE ACQUIRING FIRM PROVIDED IN
THAT AREA

A. AN \CQUIBII'ION THAT ELIMINATES POTENTIAL COMPETITION IN
THE EEER INDUSTRY MAY SUBSTANTIALLY LESGEN COMPETITION
WITIIIN TIIE MEANING OF SECTION 7 OF THE CLAYTON ACT

Sectlon 7 of the Clayton Act, as amended in 1950, is
intended to bar mergers which may further con-
tration or have other anticompetitive effects in the
structulre of American industries. See United States
V. Pallet Brewing Company, 384 U.S. 546, 552;
United, States v. Penn-Olin Chemical Co., 378 U.S.
158, 170-171; Brown Shoe Co. v. United States,
370 US 294, 311-322. Industry concentration tends
toward an oligopolistic market structure. “As that
condltlon develops, the greater is the likelihood
that pzlu'allel policies of mutual advantage, not com-
petition, will emerge.”’ United States v. Alcoa, 377
U.S. 271 280. See also Federal Trade Commission v.
Procter & Gamble Co., 386 U.S. 568; United States
v. Pabst Brewing Company, supra.

The structure of a particular industry is determined
in part by the total number and size distribution of
firms within a particular geographic market—i.e., the
actual competitors—which are manufacturing prod-
ucts regarded by consumers as relatively interchange-
able. See e.g., Bain, Industrial Organization, T (2d ed.
1968) ; Scherer, Industrial Market Structure and Eco-
nomic Performance, 4 (1970 ed.). But the ability of
outside firms dealing in the same product lines—i.e,
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the. potential competitors—to enter the relevant mar-
ket independently also can exert considerable influence
on industry structure. See, e.g., Bain, Industrial Orga-
nization, 8 (2d ed.1968)."”

Where a market is highly concentrated—where a
few firms account for most or all of the business—
there is, as this Court observed in United States V.
Philadelphia National Bank, 374 U.S. 321, 363, a real
danger that those firms will find their interests best
served by tacitly renouneing vigorous competition, by
adopting a policy of “live and let live.” And see
United States v. Alcoa, 377 U.S. 271, 280. In such a
situation, it is the outside force of potential com-
petition (i.e., the threat of entry by strong firms
outside the market either independently or by acquisi-
tion of a small firm already in the market) that often
provides the most significant limitation on such an
exercise of market power by the firms in the concen-
trated market.* _

'For this reason, the effect of a merger or acquisi-
tion which results in the elimination of a significant

18 Prof_essor Bain leaa;iﬁes the role of potential entrants under
the heading of condition of entry into the market, which “deter-
mines the relative force of potential competition as an influence
or reg.ulat,or on the conduct and performance of scllers already
Zt;bhshed i 8 market.” Bain, Industrial Organization, 8
Sectied‘ 71968). See also Turner, Conglomerate Mergers and
(1985‘"‘. of the C’Zayt.}on Aet, 718 Harv. L. Rev. 1313, 1372-1373

o “\)I, Areeda, Antitrust Analysis, 517-518 (1970).
cent ‘t?’w entry can, Of- course, quickly alleviate ‘undue’ con-

ration. And the possibility of entry can act as a substantial

check on the market power of existing competitors.” United

States v. Philli :
b psburg National Bank, 399 U.S. 350, 37
Justlcellarlan,dissenting). ’ U-S. 850, 377 (Mr.
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poteni%ial competitor, especially where, as here, there
are extremely few firms having the incentive and ca-
pability to introduce a significant new competitive
factor| into the market, “may be substantially to
lessen competition,” contrary to Section 7 of Clayton
Act. If;'ord Motor Co. v. United States, No. T0-113,
0.T. 1971, slip op. 4-6, decided March 29, 1972 ; Federal
Trade |Commission v. Procter & Gamble Co., 386 U.S.
068 ; l@n’ted States v. Penn-Olin Chemical Co., 378
U.S. 158; Umnited States v. Continental Can Co., 378
U.S. 4?&1; United States v. El Paso Natural Gas Co.,
376 U.S. 651. Indeed, such an acquisition may have no
less serious anticompetitive effects than one that elim-
inates actual competition. Cf. United States v. Penn-
Olin Chemical Co., supra, 378 U.S. at 168, 170-174.
In the beer industry, potential competition has par-
ticular |signiﬁcance. The market trend toward concen-
tration|in that industry has already been noted with
some eoncern by this Court in invalidating a merger
between actual competitors. United States v. Pabst
.Brem;i*n_i Company, supra, 384 U.S. at 550-553. That
trend alone suggests the importance of a potential
entrant. to the preservation of a competitive market
structure. A brewer on the edge of a concentrated
market having both the ability and incentive to enter
may offer the only real possibility for deconcentra-
tion by future independent entry (see United States
v. Philadelphia National Bank, supra, 374 U.S. at 365
n. 42); it also is an external factor that inhibits' anti-
competitive practices by those brewers already in the
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market? See United States V. Jos. Schlitz Brewing
Co., 253 F. Supp. 129 (N.D. Cal.), affirmed, 385 U.S.
37; United States V. Standard Oil Co. (New Jersey),
953 F. Supp. 196 (D. N.J.) ; United States v. Wilson
Sporting Goods Co., 288 F. Supp. 543 (N.D. IlL); and
see Bkeo Products Co. v. Federal Trade Commission,
347 F. 2d 745 (C.A. T) ; General Foods Corp. v. Federal
Trade Commission, 386 F. 2d 936 (C.A. 3), certiorari
denied, 391 U.S. 919.

Moreover, sales in the beer industry depend largely
on advertising and on product differentiation unasso-
ciated with inherent quality (see United States v. Jos.
Schlitz Brewing Co., supra). The principal barrier
to new entry into a particular beer market is, there-
fore, a finaneial one associated with promotional costs.
When a brewer outside a concentrated market has
the resources to enter independently and compete
effectively through the media, its elimination as a
potential de novo entrant, through its acquisition of
a large market share, is especially relevant in assess-
ing under Section 7 the cffect of such an acquisition
upon the competitive structure of the market in ques-
tion. This Court so recognized in summarily affirming

*As this Court observed in United States v. Penn-Olin
C'fh‘_l?r_u'cal Co., supra, 378 U.S. at 174: “* * * {[pJotential com-
petition * * * a5 n substitute for * * * [actual competition]
may restrain producers from overcharging those to whom they
sell or und.cg'paying those from whom they buy. * * * Poten-
;l:: competition, insofar as the threat survives [as it would have
o & In the a!)sence of Pez}n-Olin], may compensate in part for

© imperfection characteristic of actual competition in the great
majority of competitive markets,’” Sce also Elzinga, “The Beer

lndust:y ? in Adams, The cture o ;
y Struct
202 (4t ’ 1971). f American Industry, 189,
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the dilstrict court’s decision in United States v. Jos,
Schlitz Brewing Co., supra, which invalidated under
Sectiolln 7 several proposed acquisitions by Schlitz that
would have eliminated significant potential competitors
from {he edge of the relevant beer market,”® as well as
eliminating actual competition.

B. THE I)lE'I'ERJlINATION WHETIIER THE ACQUIRING FIRM IS A POTENTIAL
COI[PI!STITOR DEPENDS ON THE OBJECTIVE FACTS RELATING TO ITS
lNDEII'ENDENT ENTRY INTO THE MAREKET AND NOT GPON TIE FIRM'§
SUBJECTIVE STATEMENTS WITH RESPECT TO THE LIKELIHOOD OF
SUCIH | ENTRY
In determining whether Falstaff was a potential

competitor, the district court relied solely on state-

ments| by Falstaff’s management that the acquiring
firm had no intention of entering the New England
| . .
markeF other than by a merger with a leading local
brewer in the area. It pointed only to testimony of
| ) : .
company executives that “possible alternatives” to the
| . ey . ”
present acquisition had been “carefully considered
l.
and rejected on the ground that they would not have

21 Schlitz, the nation’s second largest brewer, whose pr-emiugn
beer accounted for only a small percentage of the (?a.hform.s.
market,| attempted to acquire Burgermeister, a leading Cal-
fornia popular-priced becr. The acquisition was invalidated
under Section 7 on the ground that it would eliminate Schlitz
as a potential entrant into the California market with its own
popular-priced “Old Milwaukeo” beer (253 F. Supp. 149)-.111
the same case, the acquisition by Schlitz of a controlling
interest in a large Canadian brewer, Labatt, and its United
States subsidiary, General Brewing Co., both of which were
significant potential competitors in California and in the west-
ern United States, was held to have anticompetitive effects In
violation of Section 7 of the Clayton Act (253 F. Supp. at 138).
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afforded “a reasonable probability of a profitable en-
try” into New England (J.S. App., p. 22). “[T]he
executive management of Falstaff had econsistently
decided not to attempt to enter said market,” the court
found (ibid.), “unless it eould acquire a brewery with
a strong and viable distribution system such as that
possessed by Narragansett.”’

The subjective motives and intentions of corporate
management as to alternatives they might or might
not have pursued with respect to a given market have
never been accepted by this Court as a basis for con-
cluding that a firm is not a potential entrant. Indeed,
in United States v. Penn-Olin Chemical Co., supra, the
Court, following a full review of objective evidence
showing the capability and incentive of joint venturers
to enter a market independently, held (378 U.S. at 175) :
“Unless we are going to require subjective evidence, this
array of probability certainly reaches the prima facie
stage. As we have indicated, to require more would be
to read the statutory requirement of reasonable prob-
ability into a requirement of certainty., This we will
not do.” See also Federal Trade Commission v. Procter
& Gamble Co.,386 U.S, 568, 580581,

. For the concept of potential competition to be mean-
Ingful under Section 7, there must be some reliable
afld .accurate means for ascertaining which firms are
significant potential competitors. Reliance on manage-
ment’s stated preference as the determinative test is
both unreliable and inaceurate.
ﬁvffesénf;s j ecli]i'i ons are necessarily and properly mo-
Drise systen Pto POSG,. fl.mdamenta.l to our free enter-
s o maximze profits. The determination
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to expand into new markets is made with a view to-
ward immediate profit advantage; it does not depend
on preserving the industry strueture that is most con-
ductive‘ to competition. Given this, a voiced preference
for entry by means of a substantial acquisition is not
surprising. Almost always it is easier to enter a
market by purchasing a large existing market share
than by engaging in the hard competition that con-
fronts a firm entering independently or through what
is commonly referred to as a ‘“‘toehold’’ acquisition.?
But, merely because expansion by a large aequisi-
tion may be more profitable to the acquiring firm does
not mean that the firm lacks the capability to enter a
particular market independently. See United States v.
Standard Oi Co. (New Jersey), 253 F. Supp. 196, 220-
223, 227i (D. N.J.). Management’s subjective preference
to maximize profits is thus not an accurate reflection of
the competitive status of a potential entrant. If
deemed controlling in the present context, it would
effectively undermine the fundamental coneept of Sce-
tion 7, which is to insure that the profit motivation in
our free enterprise system is directed into procom-
petitive channels. See, e.g., United States v. Pabst
Brewing Company, supra.
* Moreover, the weight to be accorded such subjective
evidence would depend essentially on the trial court’s
22 “Toehold entry” means entry into a market by a new com-
petitor through the acquisition of a small competitor already
operating there. Sce The Bendiz Corp. (FTC), 3 Trade Reg
Rep. 7.19,288, vacated and remanded on other grounds, Bendiz
Corporation v. Federal Trade Commission, 450 F. 2d 534 (C.A.

6); The Stanley Works (order of the Federal Trade Commis-
sion dated May 17, 1971), 3 Trade Reg. Rep. § 19,646.
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evaluation of the sincerity of officials committed to
defend their management’s decision. This introduces a
highly uncertain factor into the administration of
Section 7. Management officials, who naturally at-
tempt to justify their corporate decision to enter a
market by acquisition, are often unable to give dis-
interested, retrospective testimony about what their
corperation would have done if it had not been able
to consummate the acquisition® Not infrequently, an
acquiring firm which has been barred by antitrust
proeeedings from making a particular acquisition may
turn to the more competitive method of market entry
that it originally had deelined to pursue.”

2 1n another Section 7 case, for example, officials of Bethle-
hem Steel strongly insisted that unless Bethlehem were allowed
to acquire Youngstown Steel, the company would never cnter
the midwest stee] market. The district court ruled against the
merger. United States v. Bethlehem Steel Corp., 168 F. Supp.
576 (S.D.N.Y.). Bethlehem then entered the market independ-
ently. See Moody's Industriad Manual, 1966, p. 2861.

“Fc.ir. example, in 1960 the United States challenged the
acquisition by Anheuser-Busch Co. of a Jarge brewing facility
In Miami, Florida, contending that the acquisition would elimi-
nate actual and potential competition. Anheuser-Busch agreed
& consent decree providing for divestiture. United States v.
i’dw‘lfae?-?usch, Ine., 1960 Trade Cases, 169,599. Following

) dlv?stlt,ure, Anheuser-Busch is reported to have “forgone
::i}'ep:)hcy of acquiring rival brewers and has since undertaken
" xlensn.:e p:o%mp of building new plants in Florida and

S‘fr .0¢B~t10n_s.’ Elzinga, op. cit. supra, note 20, at p. 203,
Smal“]ng}?ﬂy’ In 1961, Schlitz attempted abruptly to expand its
sith Buﬂ:'e of _thle beer market on the West Coast by merging
priced begimelsmr’ rather than introducing its own popular-
challongud 1,11 it;e n. 21, supra. While the merger was being

, e courts, however, Schlitz developed other facil-
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Sliibjt?ctive testimony as to corporate intentions and
econ¢|t>m1c preferences is thus a particularly unreliahle
basis1, for dectsion under Section 7. If it were de-
termljnative, the outcome of each potential competition
case would turn upon the vagaries of managerial atti-
tudes and policies, without regard to economic proba-
bilities. Businessmen would be unable to “assess the
lega.l“ consequences of a merger with some confidence”
(United States v. Philadelphia National Bank, suprs,
374 U.S. at 362). The antitrust consequences of an
acquisition would lose that necessary element of pre-
dicta'%)ility that this Court has recognized is so im-
portant in merger transactions which may Involve
man;,l millions of dollars, the livelihood of large num-
bers of employees and even whole communities, and
the public interest in the structure of a eoncentrated
industry. See, e.g., United States v. Topco Associates,
No. 7 b—82, 0.T., 1971, decided March 29, 1972, slip op.,
p- 131 n. 10.

It is therefore essential, both to the purpose of
Section 7 and to its efficient administration, that the
role <‘)f a potential entrant on the edge of a concel-
trate<|1 market be assessed on the basis of a careful
analysis of objective economic evidence, uninﬂuenc_ed
by what management might later subjectively clam
to have “considered” or “decided” (J.S. App- P- 22).
The situation “must be viewed functionally in the col-

ities and today operates its own large brewery and' wa;{{'ehouaﬁ;
in Los Angeles, Californin, 1971 Moody’s Industrial AManudh

p. 1174. . ' . )
See also Brief for the United States In Umted‘ States . ]1:’ ef':;
National Bancorporation, Inc. and First National Ban

Greeley, No. 71-703, this Term, at pp- 32-34.
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text of the particular market involved, its structure,
history and probable future” (United States v. Con-
vinental Can Co., supra, 378 U.S. at 458). Whetber, in
that context, the outside firm may be a significant
potential competitor should turn on objective factors:
whether, considering the structure of the market, the
putative entrant’s finaneial capability to enter inde-
pendently, its economic incentive to do so, and the
reasonable prospects for making such an entry sue-
cessful, there exists a basis for entry which would be
reasonably acceptable to prudent management, if en-
try by acquisition of a large market share were not
an available option.”

To be sure that standard does not reduce the poten-
tial competition determination under Section 7 to
litmus test certainty. But the statute does not demand
that it do so (sce United States v. Penn-Olin Chemical
Co,. supra, 378 U.S, at 175) ; Section 7 requires only a
determination of reasonable probabilities, not certain-
ties. See, e.g., Ford Motor Co. v. United States, supra,
slip op. at pp. 34, n. 4; United States v. Philadelphia
National Bank, supra, 374 U.S. at 362-363 ; Brown Shoe
Co. v. United States, supra, 370 U.S. at 323. Its pur-
Eose is to prohibit all acquisitions tbe effect of which

may be substantially to lessen competition.”

Vl{ewed in this light, reliance on objective criteria
Ezg;decsaa g.?atdiictable ‘basis for assessing an outside
wuch « stls:id;;d es of independent entry. Mqreover,

affords a more accurate reflection of

a5

o Pitofsky, Joint Ventures Under the Anti

Some Reflections” on the Signi naer ntstrust, Laws:
ignificance of Penn-Olin, 8 .

L Rev. 1007, 1024-1030 (1969). - 'f::f o m’i QHm
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the pc%tentiral entrant’s influence on the conduet of
those firms already in the market. See, e.g., Ford
Motor‘Go v. United States, supra; United States v,
Penn- Olm Chemical Co., supra. Ordinarily, firms in the
market will evaluate the competition of an established
firm on the edge of the market on the basis of objective
factors,: indicating the outsider’s finrancial capacity and
economlc incentive to enter; rarely will they be aware
of marilagement’s subjective preferences motivated by
a desn'e to maximize profits.
Accolrdlngly, we subnnt that the fundamental deter-
mination in potential competition cases must be based
on an objective appraisal of the factors bearing n
whether independent entry is preferable to no entry at
all for a firm with the potential entrant’s capabilities
and mcentwes The basic question is whether, con-
31der1ng all the circumstances, independent entry in
the futllue is a reasonable choice for prudent manage-
ment, if entry by large acquisition is not available.
‘Where ia. concentrated market is growing, and profit
expectatlous in it are good, an outside firm with the
legal, t|echnologlca1 and financial capabilities to enter
must be viewed as a potential entrant if it would be
reasonable for it to enter independently or by a toe-
hold acquisition. Such a firm serves both as a future
source of deconcentration and as a restraining in-
fluence on existing competitors.

C. FALSTAFF 1§ A POTENTIAL ENTRANT INTO THE NEW ENGLAND
BEER MAREKET

. Under the objective criteria we ‘have outlmed-aS
distinguished from the stated preference of Falstaff's
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management to enter the New England beer marlj:et
by acquisition of a local market leader upon \\'hl.(:h
the district court relied—Falstaff was a potential
entrant into the area. The objective evidence shows
that- (1) the New England beer market has been un-
dergoing significant economic growth, making it at-
tractive to new entry; (2) Falstaff was one of the few
breweries outside the area with the ability to enter as
a significant competitor in the market; and (3) Fal-
staff had substantial economic incentive to expand
into the New England area.

1. The New England beer market is attractive to
new entry—In the early 1960’s, the bheer market in
New England had undergone considerable economie
growth. Barrel sales in the area inereased from 1960
to 1964 almost ten percent (computed from App. 409~
414; computed from GX1, O-Z). The experience of
Narragansett, the aequired firm, during this period
was typical. Its New England beer sales had grown
markedly between 1960 and 1964 (App. 402-403; GX,
I-L), and, according to its executive viece-president
(App. 379), at the time of the acquisition the com-
PanY_Was still growing. Its net sales and net income
had increased progressively in the preceding four
years, registering record figures in 1964 in both cate-
gories (App. 452-453; GX 5, p. 10).
toT;;e g;:lﬁ:iﬁ;d :I[I;all'lket was, therefore, attracti‘ve
and the capacity 1 . t .ad, moreover, both the size
ot contend, nOSI" (;)i ;lltfil alglj:e\fv entrants. Falstaff df)es

5. Fulstaff ams ons ::f ﬂtnct court ﬁnd, otherwise.
the ability to. g ve few breweries that had

er the New Englond market in a
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memzmgful way.—At the time of the acquisition, Fal-
staff was the fourth largest brewer in the country; i
sold in all the major sections of the United States
except |the Northeast. Moreover, it, too, was growing,
In the decade prior to its acquisition of Narragansett,
the acquiring firm’s net sales increased from $77 mil-
lion to $139.5 million; its net income rose from $4.3
mllhonf to $7 million during the same period (App.
442; GX 3F, C).

Of the nation’s ten largest brewers in 1964 (see pp.
4-5, su‘!pm), there were only two brewers, Hamm and
Coors,|besides Falstaff that did not sell in New Eng-
land. Falstaff was the largest; its 1964 sales exceeded
Hamm'’s by more than two million barrels and ex-
ceeded| Coors’ by almost two and a half million barrels
(App.{ 588). That it had the financial resources to
enter the New England market de nove or by a “toe-
hold” iaequisi‘l:icsn is not seriously questioned {Motion
to Affirm, p. 8). The company’s financial position was
strong and its credit rating was good (see Statement,
supm,f pp. 6-7). It had obtained financing for all its
ventureas in the past (App. 48), and, in 1964, Falstaff
had planned a ten-year, $35 million program to expand
its existing plants, apart from any acquisition it might
make (App. 149, 154).

Falstaff argues that de novo entry would have been
ill-advised because the return on its investmeut would
have been unreasonably low (Motion to Affirm, p. 9)-
The contention is based on a caleulated 6.7 percent
return suggested by its expert witness, Dr.. Horowitz
which he characterized as “inordinately low” and as
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“g very, very poor investment indeed” (ApP. 239_).26
But, it does not follow from the fact that expansion
could be accomplished by more profitable means that
Falstaff lacked the ability to enter the New England
market independently as 2 significant competitor. See
Dnited States v. Standard Od Co. (New Jersey), suprd,
953 F, Supp. at 220-223, 227.

Moreover, the 6.7 percent figure is suspect. Even
Dr. Horowitz vecognized that the construction of a
new plant in New England would make Falstaff a
national brewer, and thus provide the company with
system-wide incremental earnings which, when added
to its New England earnings, would raise the plant’s
veturn above 6.7 percent (App. 287-288)." Further-
more, Dr. Horowitz’ caleulations are based upon an
estimated profit fizure of $1.16 per barrel, which was
then the average profit being made by Falstaff at its
older breweries (see n. 26 supra). It is not unlikely

*Dr. Horowitz's calculation was made on the basis of an
est:upnted $20 million cost to Falstall to construct a conventional
million-barrel brewery in New England. He hypothesized a
;ﬁ ﬁm of $20.00 per barrel, and a profit per barrel of
19.&} 6~—which was Falstaff’s average profit per barrel between

11?11(1 1964 (App. 239)—on sales of 850,000 barrels per
}f:tf:l'thtnl'f the first ten years, and of 1,000,000 barrels per year
ot :n c;rty \}:glrs thereafter (App. 238). Falstaff’s contention
50000 bo ;1 rm, p. 9) that a projected sales volume of
o ;hta.in aurllg S per year would have required the company
teken. B.1 % of the New England beer market” is not well
e 1 alstaff could have used the beer produced by this plant
. Sales anywhere in the Northeast area, both inside and
U:flde of New England. , o

Dr. Horowitz stated that he was unable to calculate the

specific additional financial benefit that the New England plant

would provid . )
237—2881)). ide by making Falstaff a national brewer (App.
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ho“-'e\"?er, that a newly constructed plant would yield
a higher return. Both Anheuser-Busch and Pabst, for
cxample earned returns of better than $2.50 per har-
rel frpm their new plants in New Ingland (App. 239-
240).

At |all events, the 6.7 percent estimated return from
an en'try de novo compares favorably with the pro-
jected| return on investment under the Narragansett
acquisition. Falstaff spent $19 million to acquire Nar-
raganlsett, and Dr. Horowitz acknowledged that if the
earnirllgs of the acquired firm were to continue at their
1'e00r(I1 1964 level ($713,000), this would represent a
return to Falstaff on its investment of only 3.7 per-
cent (App 288-289).

3. Falstaﬁ' had substantial economic incentive to ez-
pand |into the New England market—Faced in the
late I1950’ with stiff competition from national
brewers (see Statement, supra, p. 8), Falstaff’s
ma.nagement recognized that the firm’s economic inter-
ests required expansion into the few remaining areas
of the country where it was not then doing business.
As early as 1960, the management consultant firm
of Arthur D. Little, Inc., in a comprehensive study
commissioned by Falstaff, recommended that the com-
pany enter the populous Northeast within five years
(App. 541-542; GX 10, p. 14; and see App. 122, 146-
147). In response, the company, as its president testi-
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fied (supra, n. 11), began to explore possibilities for
enterin gthe Northeast beer market.”

In 1962 and 1963, it made extensive etforts to ac-
quire Liehmann, a New York City brewery with sub-
stantial sales in New England (App. 561-563; GX
92). When that proved unsuccessful, 1t attempted to
purchase Ballentine of Newark, New Jersey, which
was in 1964 the sixth largest seller of beer in New
England (App. 589; DX@®).® Failing there, TFFalstaff
turned to the Massachusetts and New York breweries
of Piel Bros. (App. 129), although again to no avail.
In addition, the company maintained thiroughout this
period files of letters, indexed by state, from distribu-
tors and potential distributors in New England who
wished to handle Falstaff beer should it enter the
New England market (App. 470-535; GX 9).

D, TUE EFFECT OF THE ACQUISITION MAY BE SURSTANTIALLY TO
LESSEN COMPETITION IN NEW EXNGLAND

This objective evidence, we submit, shows that Fal-

staff was a potential entrant into the New England

market. Its elimination as such through its pur-

chase of the largest brewer in the area may have the

F

NewAIEJ)Eellleeda%Frts that: the United States “wrongly equates”
N.;; o :-i aﬁ with the Northeast (Motion to Aflirm, p. 5 n. 5).
it eﬁ%isa l;een made, however, to analyze the anticom-
S of the present acquisition in terms of any broader
thegaixp ;1{0 maEr:ket, than the one stipulated by the parties, ‘.e.
ot thaiwe.nt ng}n.nd states (App._390; GX L, p. 2). To th;,
——— needr};{:ngo that .geogrt'lphlc market satisfies Falstafls
o to 13 to, 10 business in the Northeast, there is no
s nguish l.)etween New England and the Northeast
was willing to pay $35.5 million for Balle.nt,im;,

(App. 573; GX 29
. 1). i : .
Ballentine ;Ssets (Se’eﬁ 14)81;)’-;61)?72, it acquired certain valuable
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effec.t; of substantially lessening competition in the
New England beer market.”

1. The New FEngland wmarket was haghly concen-
tmte(%.-—At the same time that the beer market in
New England was enjoying economic growth (suprg,
p. 3)r 1t was becoming more eoncentrated. Between
1960 and 1964, the eight largest brewers operating in
the area inereased their market share from 74 percent
to 812 pereent (App. 167; GX 30). The four largest
New |Eno‘land brewers had 54 percent of sales in 1960,
and by 1965, their market share had grown to 61.3
percent (computed from App. 581-588; computed

® The distriet court’s conclusion to the contrary was Im-
properly based on post-acquisition evidence indicating that
“since |Falstaff’s acquisition of Narragansett on J uly 15, 1963,
there has been no diminution of the intensity and vigor of smd
compemtlon” (J.S. App., p. 21). Such evidence, however, has
never been considered conclusive in determining anticompeti-
tive consequences of a merger or acquisition., As this Court
stated |in Federal Trade Comanission v. Consolidated Foods
Corp., (380 U.S. 592, 598, “the force of §7 is still in prob-
abilities, not in what later transpired.” It is, therefore, not
particularly relevant to the Section 7 determination in this case
that Narrao'a.nse-tb’s share of the beer market declined after the
acqmsxtlon (J S. App., p. 21). Compare Federal Trade Com-
mission v. Procter & Gamble Co., 386 U.S. 568, 576-577. The
sole question under the antitrust statute is whether, in assessing
probabilities at the time of the acguisition in 1965, the struc-
tural changes in the New England beer market caused by the
elimination of the acquiring firm as a potential entrant and
by the removal of the acquired firm as an independent com-
petitor were such as to warrant a conclusion that competition
there may be substantially lessened. That guestion should no
be answered, as the district court did here, principally on the
basis of post-acquisition developments. See United States V-
Continental Can Co., supra, 378 U.S. at 463.
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from DXF). Thus, at the time of the acquisition, the
level of concentration in the New England market
was even higher than the 58.62 percent market share
of the four leading beer sellers in Wisconsin that con-
cerned this Court 1n United States v. Pabst Brewinyg
Co., supra, 384 U.S. at 551.% Compare also United
States v. Jos. Schlitz Brewing Co., supra, 253 F. Supp.
at 134, 159, 179.

In addition, during approximately the same period,
the number of brewers which operated plants in the
region had been cut almost in half. Of the eleven
hrewers in this eategory in 1957, there remained only
six by 1964 (App. 392; GX 1, . 4); and three of
these were sufficiently small to be permissible toehold
acquisition for a potential entrant (see p. 4 supra).

9. The acquisition of Narragansett by Falstaff may
substantially lessen competition by eliminating Fal-
staff as a potential competitor in the New England
market.—Given this high degree of concentration, Fal-
staff’s acquisition of the leading heer distributor in the
al'ea,- Narragansett, created a “reasonable likelithood”
i}l-féz;zidlfgztisrz ‘{:emt-()li:t Chemictd‘ Cc:’., s-upm, 378
United States v. V e?sgla LTS, ot
285 (Mr.J ustice. St(m . ;Ecery C o, supra, 354 US at
in the New En 1;‘;&? ssenting) ), that competition
fally lessoned gS - e't;r“maliket would bhe substan-
actual present; eﬁectOn Lookls] ot 1_nere1y to the

of a merger but instead to its

3“\ Ll -
loreover, in Pabst, the eight leading beer sellers in the

three-state market h :
ad 67. .
the81.2 pereent ﬁgure hem.% percent 0: sales, as GOmpared with
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effec;t upon future competition” (United States ¥,
Von’je Grocery QOo., supra, 384 U.S. at 277).

Asl we pointed out earlier, when an established
hrewer outside a concentrated market enters that
market by acquiring one of its local leaders, it elimi-
nates itself as a significant factor that inhibits firm with-
in thtiz market from adopting “parallel policies of mutnal
advaptage” (United States v. Alcoa, supra, 377 U.S.
at 280) in disregard of local competitive conditions.

falstaff’s acquisition of Narragansett left the New
England beer market, which was fast becoming oli-
gopolistie, without any significant competitors on the
ou_tsie‘he having the potential for meaningful entry (see
supm:, pp. 4-5). Since, morcover, the acquisition
merely changed ownership of the leading firm in the
area, no new competitive factor was introdueed into
the market.”* Thus, the anticompetitive impact result-
ng fl;rom the elimination of Falstaff as a potential
comp%etitor was even more serions here than when two
potenljtial entrants combine to enter a market throngh
a joil?t venture. In the latter instance, the loss of -
tential competition is eounterhalanced by the ereation
of 2 new firm that actuaily enters the market. Com-
pare United States v. Penn-Olin Chemical Co., s.qur

378 U.8. 2t 170,172-174.

2 The district court’s statement, made wit}put anytﬁimxil:;‘-',;
that the ac¢quisition would have a procompetitive eﬁe;:u k gy
it would enable Narragansett to compete yore suc:-:gs&!ﬁa}; e
national brewers, finds little support in the record. gt
sideration is, in any event, not a basis for validating ii oot
sition.. See Ford Motor Co. v. United 'St:ates, sup:g, iu gm, o
6-7; United States v. Philadelphia Nationgl Bank,

U.S. at 370-371.



35

In addition, the acquisition eliminated the possibil-
ity for future deconcentration of the_ market that
would result if Falstaff entered cither independently
or through a toehold acquisition of one of the small
Yew England hrewers. In view of the concentration
i the heer industry and the increasing barriers to
entry by new firms, “[t]he most promising source of
new competition is that of the established brewer
moving into a new geographic market.” * The poten-
tial for such a move existed in this case, since, as we have
shown, Falstaff had both the economic incentive to
expand its operations into New England and the finan-
cial capability to do so by opening a new plant in the
area or by acquiring a small existing plant and ex-
panding it.

The company was financially capable of entering
de movo by building a conventional million-barrel
brewery in New England for roughly $20 million
(App. 48, 154, 159).* Furthermore, it conld have built
a new brewery of less conventional design for even
less than $20 million. Arthur D. Little estimated the

cost of construeting such a plant, with a million-barrel

. “E.lzinga, “The Beer Industry,” in Adams, The Structure of
En!;wncan I-:}du:etry, 189, 202 (4th ed. 1971). The barrers to
m?; al: n})nt;ziczpallly t.h:,s high-scale costs of production and the
ona . P .
boer- 0 ot 901000, costs associated with introducing a new
u t) »
eostF:f]S;;gs economic expert, Dr. Horowitz, testified that a
ated thr E)er barrel was reasonable (App. 239), and indi-
breme 8 lower cost per barrel might be possible if a larger
l‘eportryes:?em built (App. 238-239). The 1960 Arthur D. Little
ey at sl;n,;;tlegoghe cost of a conventional million-barrel brew-
16 and sy 4 ($19.32 per barrel) (App. 558; GX 10, 14,

App. o
two or three yel;.fs' ??: iZi..)The brewery could have been built in
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. .
capacity, to be $16 million ($15.93 per barrel) (App.
556; GX 10, . 98).”

Nor was Falstaff limited to entering the New Eng-
land ‘market independently if it did not acquire Nar-
ragal}sett. It also might have made a “‘toehold” ae-
quisition, .e., the purchase of a small brewery which
is thpr,n expanded (sce n. 22 supra). There were sov-
eral lI)reweries in the area, which could have provided
stch a base for operations. Both Hull Brewing Co. in
New Haven, Connecticut, and Diamond Spring Brew-
ery in Lawrence, Massachusetts, were sufficiently small
to pr'Pvide a toehold in the market; each had a capac-
ity of approximately 100,000 barrels annually (App.
391-392; GX 1, pp. 3-4). Dawson’s Brewery, in New
Bedf(f)rd, Massachusetts, which consistently operated
well |below its capacity of 750,000 barrels per year
(2bid.), was another likely candidate. Indeed, both
Diamond Spring and Dawson’s had made overtures to
Falstaff inviting acquisition (App. 324-325) ; and it is
undislputed that Falstaff could have obtained the nec-
essary financing for acquisition and expansion of any
of thése brewers (App. 48, 149).

35 Falstaff seeks to discount this evidence on the basis of &
claim by its president (App. 323) that the company COUJd‘lil:;'
find satisfactory designs for two of the processes recommende
in the Little report—outdoor fermentation and outdoor storage.
But in 1864, Falstaff's chief of research and development Te;
ported that the company had succceded in the er!gmeel"".\gta;
outdoor storage tanks and praised their economic advan &
(GX 17, pp. 7-8). Falstafi’s Annual Report for the same };-:
contained & prominent picture of six of these'ta.nks _tmde;[ore_
struction at one of its plants in St. Louis .(Gk 3F, p. §)' roc-
over, the Little report recommended various alternative.p:

esses for constructing a less expensive plant; the OPHE_PMY ‘:‘l;
parently either failed to test these or found them sa isfacto
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Falstaff argues that because of the size of these
smaller brewers, a toehold acquisition was not eco-
nomically attractive (Motion to Affirm, P 11). The
point is not well taken, however. To be sure, none of
fhe three plants mentioned above had a million-barrel
capacity, which may be necessary in New England for
efficient operation (App. 379; compare App. 557; DX
10, p. 99). But Falstaff could have altered that gitu-
ation through expansion of whichever brewer it ac-
quired.

Indeed, Falstaff had substantial experience with
the enlargement and modernization of small and
ailing breweries. in&eez’ Tis president testified that
Varragansett was the first brewery acquired by
Falstaff which at the time of acquisition was not
“dying or dead” (App. 324). Falstafi’s New Orleans
plant, for example, with a eurrent annual capacity of
11 million barrels, had a capacity of only 140,000
when Falstaff acquired it (App. 420421; GX 2, p. 4);
a_nd its Omaha plant produced at the time of acquisi-
t“”{ only 150,000 barrels per year, but now has a ca-
pacity of 750,000 barrels (App. 420; GX 2, pp. 2-3).*

In view of this objective evidence—i.e., the presence
of several small brewers in the New England market
amenable to acquisition by a potential entrant, Fal-
staff’s “financial capability to acquire and expand
them, and its past experience in improving the eapac-

W: Simﬂlﬂsgly,-- Falstaff expanded the capacity of its Fort
yeaz?i,h _ d{&ﬂ!}, plant from 400,000 to 1,000,000 barrels per
- 111,4{-]09 083[:)?1@1 otf0 11ts Galveston, Texas, plant ‘was increased

rrels to 1.2 milly \ ' ‘
6X 9, Pl;- L5, 12 miftion baFr?}sl altlili'l:lllal:l?‘ (App 420-421;



38

ity Ofi failing beer plants—a *“toehold entry”” into New
England was a rational business alternative.

Furthermore, the record indicates that, had Falstaff
entered this market by constructing a new brewery or
by acquiring a small plant and expanding it, the com-
pany, despite its assertions to the contrary (Motion
to Affirm, pp. 7-8, 10-11), could have developed an
cffective distribution system in the area.” There are,
as we‘I have noted, two methods by which a brewer can
distribute its beer: company-owned hranches and in-
depen'dent wholesale distributors. Falstaff had used
both in other areas of the country (App. 455; GX §,
p- 9), and neither method was foreclosed to it in New
England.

In its 1960 report, Arthur D. Little noted that Fal-
staff’s branches, although then 1esponsible for. distri-
bution of only 25 percent of the company’s beer, ac-
counted for half of the company’s afler-tax profits
(App. 552; GX 10, p. 66).** The report demonstrated
that branch distributions netted Falstaff a profit of
appmlximaltelyr $2.00 per barrel over what could be
made on sales by independent distributors (App. 591;
GX 10, p. 65). The company thus had a strong finan-
cial incentive to distribute in New England through
branches. As we have shown (supra, pp. 27-30), it.had
the economic resources to establish and maintain 2
branch distribution system there, and, from .ifs own

57 is point, irtually all the others discussed in
this (t::iegl lt.silepg;:tt;iclscgzrtv};llled {o make any detailed findings

as required by Rule 52(a), F.R.Civ.P. Cf. United States ¥

E'l Paso Natural Gas Co., supra. o
s This part of the Little report was based on F glstafl’s

sales and earnings for 1958.
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operations in other markets, it had the experience and
knowledge to Tun such a system effectively.

Alternatively, Falstaff could have established an
effective distribution system through wholesale dis-
tributors. In 1964, roughly eighty percent of its sales
were made in this manner (App. 455; GX 5, p. 13).
As the company had acquired weak or failing brew-
eries and expanded them over the years, it had built
up an effective corps of 600 distributors (App. 499;
App. 440; GX 5, p. 13; GX 3F, p. 11).

To achieve an effective wholesale distribution sys-
tem in New England, Falstaff’s president stated that
a new entrant would need to offer potential distribu-
tors three things: a company marketing plan under
which the brewer spent adequate sums of money to
p-r?mote the product to the buying public (t.e., adver-
tising) ; a wholesale price permitting a profitable
mark-up; and a product with a good reputation (App.
41): Falstaff could provide all three elements.

The reputation of its beer was first rate (GX 10,
f{; it: dIi ?md for years provided a profit mark-up
o excellsielr'::’g::;f' gdfquate to build what it considered
pany was innova:i\:a _211.1;1 wort _(Ap.p. .440) - The eom-
Moreover, as Falstaff’ AEETESRIVe 10 its marketing.
X distl'ibl;tor . s president testified (App. 359),

pects the brewer to spend substantial

* The com : -
X pany was a leader in the developmen i
. t of
gz;gcﬁist(ﬁgd:;we. to 'the establishment andp meaintgnaieclza (1:;
“Code of Co: I'Sh.lp:,}t promulgated the company-distributor
Council (A Pe:: Lo ,and 1t created a Distributor Adviso
' Pp- .0; GX 3F, p. 10; and see App. 359). v
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SIS on advertising, and Falstaff stvessed continu-
ously ‘rlhat its advertising, conducted in print and
electronic media,” was extensive and effective (App.
137-441; GX 3B, p. 8; GX 36, pp. 5-6; GX 3D, pp.
6-7; GX 3E, pp. 1, 12-13; GX 3F, pp. 11-12).
Fina]ly, the evidence shows that there were heer
dlstrlbutors in New Kngland interested in marketing
Falstaff’s product. Between 1960 and 1965, the com-
pany h:lld received thirty unsolicited inquiries from
firms and individuals in the area offering to handie Fal-
staff beer should the company enter the market (App.
470—’)351' GX 9). Nineteen of the thirty were already
estabhshed independent distributors (Motion to Affirm
p- 10 n. 9) ? Moreover, there were a great many move

10 Telev}smn advertising time was available in New England
(App. 382-383).

“Where the company was unwilling to spend a sufficient
amount on advertising, 1t was unable to establish or imaintain

adequate dlstrlbutmn or sales, Thus, Falstail’s entry into the
Detroit area was unsuccessful. It did not advertise sufficiently

to hold 1ts first distributors. YWhen these distributors failed, the
company lost sales and cut back further on advertising, which
made it nnposs1b]e to attract or hold new distributors and make
sales (.App 206-297, 355-358). By contrast, in Chicago, where
Falstaff made heavy advertising expenditures, the company
buoyed its distributors and had good sales and profits (App-
303-5M; DX J; and see App. 356).

- #2Thus, Falstaff’s claim that there was “no evidence of the
capacity of any of these [thirty] individuals or firms to provide
effective distribution”. (Motion to Aﬂinﬁ, p. 10) is unfounded.
Several ofthe letters explicitly show that the distributor had

both the ahility and capacity to be effective (see ¢.g., App. 483-520;
GX 9, no..1 1017, no.’1.. 1042). Moreover, the thirty inquiries
referred to came to Falstaff unsolicited; they were merely
representative of a much larger group of distributors who were

potentially available should the company attempt to recruit
them.
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beer distributors potentially available to Falstaff upon
entry. In New England, distributors do not 'have ex-

Jlusive distributorship contracts (App. 383); they

could, and frequently did, handle more than one brand
(App. 507, 483; GX 9, no. 1 1061, no. 1 1017) ; and both
hrewers and distribittors could switch their aﬂili‘utijilj
G B
In sum, the detailed objective evidence 1n this case—
which the district comrt disregarded in favor of man-
agement’s stated subjective preferences and inten-
tions—shows, we submit, that Falstaff was a signif-
icant potential entrant into the New England beer
market. Nor were there any significant ohstacles to
its entry de novo or by a small “‘toehold™ aequisition;
it had the capability, the interest and the incentive
to come into the market by either course and eompete
vigorously to obtain a significant market share. By
acquiring Narragansett with its 20 percent share of
the New England market, Falstaff eliminated the sub-
stantial competitive effects of its role as a potential
c?n'll‘Jetitor. It removed perhaps the last real pos-
sibility for deconcentration of the highly concentrated
liew Englar}d beer market, the effect of which “may
eonfur::yta:l:l::llg'fton dlessen competition” in tl}e area,
the Clayton Act Se:ml;n?ldpgrpose iy Se(ftmn ! (?f
National. Bug - ‘ nite tates v. Philadelp-hza
States v » Supra, 37-% U.8. at 362-363; United
- Pean-Olin Chemical Co., supra, 378 U.S. at

170-171; Brown Shoe Co. v, Unit
U.S. at 331339,

ed States, supra, 370
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CONCLUSION

The judgment of the distriet court should be re-
versed and the case remanded for the entry of an
appropriate decree.
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