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~n the ~ttprtmt atnnrt nff the 'ijlnitt!l ~tatts 
OCTOBER TERM, 1971 

No. 71-873 

UNITED STATES OF AMERICA, APPELLANT 

v. 
FALSTAFF BRE,VING CORPORATION AND 

NARRAGANSETT BREWING COMPANY 

ON APPEAL FROM THE US/TED STA.TBS DISTRICT COURT FOR 
THE DJS TRIO'l' OF RJJODB I SLAXD 

BRIEF FOR THE UNITED STATES 

OPINION :BELOW 

The opinion of the district court (J.S. App. A, pp. 
18-23) is reported at 332 F. Supp. 970. 

JURISDICTION 

The judgment of the district court dismissing the 
government's complaint (J:S. App. B, p . 24) was en­
t.ered on October· 7, 1971. A notice of appeal to this 
Court was filed on December 3, 1971 (J.S. App. C, 
p. 25; '-App. 585). Probable jurisdiction wa.S noted ·on 
February 28, 1972 (405 U.S. 952) . The jurisdiction of 
~ Co~ is conferred by Section 2 of the Expediting 
Act (15 U.S.C. 29) . United States v. Pabs"t Brewi1ig Co., 
384 U.S. 546. = · • • . • . . . . - • . , • · - • • 

,··· ·' . -
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QUESTION FRESENTED 

Whether the trial court applied an erroneous legal 
standard in holding that the acquisition 'by the fourth 
largest brewer in the United States of the largest 
brewer! in New Englan~ ~id ~ot violate Section 7 of 
the Clp.yton Act by elumnatmg the potential com­
petitio ~ of the acquiring firm. 

STATUTE INVOLVED 

Sect on 7 of the Clayton Act, 38 Stat. 731, as 
amend d, 64 Stat. 1125, 15 U.S.C. 18, provides in 
pertine t part : 

* 

No corporation engaged in commerce shall 
acquire, directly or indirectly, the whole or any 
J?arl of the stock or other share capital and no 
dorporation subject to the jurisdiction of the 
federal Trade Commission shall acquire the 
whole or any part of the assets of another cor-

;

oration engaged also in commerce, where in 
ny line of commerce in any section of the coun­

t y, the· effect of such acquisition may· be sub­
stantially to lessen competition, or · to tend to 
c eate a monopoly. 

* * * * 
STATEMENT 

·. The United St.ates instituted this .civil antitrust case 
.in the United States District Court for the District of 
·Rhode Island alleging that the acquisition .ID:·.1965 pf 
the Narragai:isett _Brewing Company ("NarJ_'agan­

·sett~') by: the Falstaff. Brewing Corporation · ("Fal-
staff") violated · Section· 7 ·of the Clayton Act (15 
U.S.C. 18). The theory of the suit was that potential 
competition in the New England ·beer market may be 
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substantially lessened by the acquisition. After a U:i~l 
on the merits, the district court held that the acqu1s1-
tion did not violate Section 7 (J.S. App. A, PP· 18-23). 

A. THE NE\'r ENGLAND BEEB MA.RKET 

The product market in this case is beer; the geo­
graphic market is the six New England states.

1 
Dur­

ing the past decade the beer industry in these states 
has both grown in sales' volume and increased in 

concentration. 
In the four years preceding F alstaff's 1965 acquisi-

tion of NaITagansett, beer sales in New England 
increased approximately 9.5 percent (computed from 
App. 409-414; computed fron1 GX 1, 0-Z),2 from 
just under 5.5 million barrels in 1960 to more than 
6 million barrels in 1964. During this period the beer 
market there also became more co~centrated. In 1960, 
the eight largest sellers in New England ~ccounted 
for approximately 74 percent of all beer sales; by 
1964, they accounted for 81.2 percent (App._ 167, 575; 

1 The parties stipulated for the purposes of this case that 
the production and sale of beer was a line of commerce and 
that New England was a section of the country within the 
nteaning of Section 7 of the Clayton Act (App. 390; -"ax 1, 
P· 2). In New England, as elsewhere in the United State.s, 
the pr~uction of beer is subject to the federal alcohol tax; 
however, entry into the market is not regulated by the federal 
or. state governments, although the states have varying pack­
a.gmg and labelling requirements. See the Brewer's Almanac 
1965, p. 88-89. . ' 

2 "App." references are to the printed appendix in this Court· 
"GX" f ' . . re erences are to gover.runent exhibits introduced in the 
dist~i?t ~urt; ":PX" . references are to defendants-appellees' 
~xhib~ts m the district court. . 
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G.X 30~ .s Approximately 50 percent of the 1960 sales 
were made by the four la1·gest sellers in New Eng­
land; by 1964, their share of the product market 

was 54 percent; and by 1965, the year of acquisition 
. ' it was 61.3 percent (.A.pp. 168, computed from App. 
581-586; computed from DX F) . 

This steady increase in concentration of beer sales 
was ac ompanied by a sharp decrease in the number 
of bre ers operating plants in the region. In 1957, 
there -v ere eleven breweries in New England; in 1964 

there were only six (App. 392; GX 1, p. 4) . The three 

smallest brewers were Hull Brewjng Co. in New 
Haven, Connecticut, Diamond Spring Brewery in 

Lawre~ce, l\Ias~husetts, and Dawson's Brewery in 
New Bedford, Massachusetts (App. 391-392, GX 1, 

pp. 3-4). Dawson's Brewery had a capacity of 750,000 

barrels~ Hull and Dian1ond Spring each had a capac­
ity of 100,000 barrels (ibid.). Both Dawson's Brew­

ery, which operated well below capacity, and Diamond 
Sprmg· were interested in being- acquired by a larger 
brewer and suggested such acquisition to Falstaff 

(App. 24-325). 
Seven of t.J:ie nation's ten largest brewers sold beer 

in New England.' Falstaff was the largest of the 
three remaining which did not. The other two were 

8 In 1964 the eio-ht leadin"' seUers in descending order of 
, e o f 

sales were: Narragansett, Rheingold, Anheuser-Busch, Schae er, 
Carling, Ballantine, Schlitz and Pabst (App. 590; DX H). -The 
Rheingold figrires from 1964 on· include sn.Jes -by Ruppert, a 
brewer wh~ch . Rheingold acquired in 1965 (App. 208-209~ . " 

'The fi rms were: Anheuser-Busch, Schlitz, Pabst, Carhn"'" 
Schaefer, Ballentine and ~filler. Not ·au of them operated plants 
in the area, however. 
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Hamm and Coors (App. 406, 589, 590; GX 1, l\I; 
DX G and H) , both of which were appreciably small­
er than Falstaff, ranking eighth and ninth in national 
sale . These two brewers were located s01ne distance 
from New England. Hanun's nearest plant was in St. 

Paul, ~Iinnesota, approxi1nately 1,385 miles fron1 Bos­
ton ; Coors' only plant was in Golden, Colorado, 2,000 

miles from Boston (App. 406, 392; GX 1, ~f; GX 

1, p. 4) . 

B. N ABRAOAXSETT, THE ACQUIRED FIRM 

Narragansett was the largest seller of beer in New 
England at the time of its acquisition (J.S. App. A, 
p. 20), as it had been for each of the fiTe preceding 
years. Between 1960 and 1965, it had constantly ex­
panded the capacity of its brewery (App. 379), and 
had itself acquired either the assets or the trademarks 
of several smaller brewers in and around the New 
England area.5 

By 1964, Narragansett was selling 1,275,000 barrels, 
which was approximately 20 percent of all beer sold 
in New England (App. 406; GX 1, :rvI; J.S. App. A, p. 
20). The same year it ranked twenty-first in national 
sales, accounting for about 1.4 percent of all beer 
sales in the United States (computed from.App. 406; 
computed from GX 1, M). Its net sales and net profits, 

5 In 1961, Narragansett acquired the trademarks and trade 
name of the Krueger Brewing Company of New J ersey (App. 
379; GX 5, 17); in 1964: it acquired the a~ of the Haffen­
reffer brewery in Boston (App. 377; GX 5, 17). At the time 
0! the latter acquisition, Narrangansett bad already · acquired 
~ e as.:ets or trademarks of two other New England brewers: 

roft 1~ ~o:ston, . ~nd ~anley ~ Rhode Island (App. 379). 
467-378-72-2 ~ - . . 

• • • J> I I .: ~ - • "" 
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which in 1960 were $17.2 1nillion and $417,284, re­
pectively (App. 452-453; GX, p. 10) . had increased 

by 1964 to record levels of $25.2 million and $713 083 
' ' r especfvely (App. 452-453; GX 5, p. 10) . 

The ompany operated a inodern and efficient plant 
in Cranston, Rhode I sland, with an annual production 
capacit of 1.5 million barrels (App. 576; DX A, p. 
11). It had a good distribution syst e1n, built upon 

contrac s with who1esale distributors. As was the gen­
eral pr ctice in the New England beer business, these 
contrac s were not exclusive, and dish·ibutors fre­
quently handled more than one company's beer. N ar­
raganse t from tune to time changed distributors ( J.S. 
App. A, pp. 20-21; App. 38~384). 

C, FALSTAFF, THE .ACQUIRING CORPORATIOX 

Falstaff '\Vas at the time of the acquisition the fourih 
largest Producer of beer in the United States (App. 
588; DX F, p. 8). Its 1964 production was 5.8 million 
barrels, or 5.9 percent of the nation's production (com­
puted f~om App. 588; computed from DX F, p. 8). 

Starti}ig in 1933 with a 100,000 barrel plant in St. 
Louis, Missouri, the company grew steadily by acquir­
ing and expanding weak or failing breweries (App. 
419-420; GX 2, pp. 6-10; and see App. 324). As o_f 
January 1965, Falstaff operated eight plants 6 and sold 

beer in thirty-two western, mid-western and southern 
states, sixteen of which H entered after 1950 (App. 
4~6, .423-12~; GX _2,. p. 11, pp. 6-10). The company did 
not then sell in the Northeast. · · · 

• Su~uent ~ the IDing. ~f thi~ suit, Fa.lstaff ~l~ t~o of 
its breweries, and thus at bhe· time of trial it operated SIX plants, 
plus the former Narragansett plant (DX C, p. 6). 
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Falst.aff 's operations increased in size a~d. ~rofit-
bility during the decade prior to its acqn1s1tion of 
~arragansett. Between 1955 and 1964,. i~s net sa~es 
· creased from $77 million to $139.5 milhon, and its :t income increased fr o1n $-1.3 n1illion to $7 n1illion 

(App. 441; GX 3F, C). A good credit ~ating 
through the years enabled it to finance all of its ex­
pansion p1·ojects. In 1964, the company planned a t en­
year, $35 million program to expand its existing 
plants, apart from any acquisitiions it might make 

(App.48,149,154). 
Falstaff markets its beer through two distribution 

channels : company-owned branches and wholesale dis­
tributors. In those cities where it has plants,7 and 
in much of California, it distributes its product 
through company hranches (App. 455, GX 5, p. 5). 
While the branches handled only about 20-25 percent 
of the company's sales· in the early 1960'sJ their profit-_ 
margin per barrel was significantly higher than the 
profit obtained from distributor sales (App. 4·5, 551; GX 
5, p.13; GX IO, 65). Nevertheless, most of Falstaff's vol­
ume was sold through distributors.8 The company had 
huilt np a strong distributorship system by stimulat­
ing public demand for its beer with extensive and 
effective advertising and by providing distributors 
with a quality product at a price which allowed a good 

U: ~a1~tl' had two plants at the time of the ac.qnisition in St. 
L> u~ M1~uri, and one ~ach i.n Omaha, Nebraska.; New Orleans, 
T UlSlana. , San J ose, Ca.hforrua; Fort \Vayne, Indiana; El P aso, -
~xas; and <:ialveston, Texas (App. 425, GX 2, p. 11). 

h Fa]staft' m 1965 ·had 600 distributors; only 150 of these 
andlcd Falstaff products exc~usively (App. 455; GX 5, p. 13). 
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markup (App. 437, 440-441; GX 3B, p. 8 · GX 3F 
I ' ' pp. 1 12). 

D. F LSTAFF'S DECISIOX TO ENTER THE KORTHEAST 

N otv ·ithstanding Falstaff's consistent growth in the 
decade prior to its acquisiti'On of Narragansett, the 
compa y encountered increasingly strong competition 
during the 1960's fron1 the "national brewers"--i.e., 
Anheu er-Busch, Schlitz, Pabst, and ~filler (App. 444; 
GX 5, p. 2; and see App. 39, 85, 247-248)-which 
were s Hing their products in all of the significant 
marke s in the country (App. 122).9 National brewers 

posses important con1petitive advantages; they are 
able t advertise on a nation-wide basis, and their 
beers iave greater prestige than regional or local 
beers <App. 86).10 

The .r alstaff management realized that for the com­
pany i)o compete effectively with the four national 

brewer it·must sell nationally by entering the North­
east ( pp. 541--542; and see App. 122, 146-147).11 In 

9 Thu , while · total be<>r saks in the United States increased 
10.9 per ent between 1960 and H>64, the national firms increased 
their sa es 40.2 percent (computed from App. 588 ; computed 
from DX F, p. 8). In 1060, the national firms had 23 percent 
of beer sales in the United States· by 1964: their share had 
increased to 29.8 percent ( i bid.). 'During the same period 
Falstaff also grew, but not as rapidly; its sales increased 15.6 
percent between 1960 and 19G4 (·£bid .). 

10 National brewers also have t.he advantages of being less 
seriously affected by bad weather or labor difficulties in any 
particular region (App. 87) . 

11 Falstaff's· president testified that the company bad ior so~ie 
time wanted to enter New· England as part of its interest m 
becoming a national brewer (App. 295; see also App. '101-100). 



1958 Falstaff bad commissioned A.rthnr D. Little, Inc., 
m~agement consultant firin, to study "actions Fal­

ataff should t,ake to inaxi1nize its profit in the years s . 
to come" (GX 10, transn1ittal letter). Following a 

comprehensive review of the co1npany 's operati~n. , 
marketing, growth potential, financing and plamung, 
the Little firm, in its report co1npleted in 1960, r~01n­
mended, among other things, that Falstaff become a 
national brewer by entering those significant re1nain­
ing areas of the country "~here it did not then rna1·ket 

its product, particularly the Northeast (App. 539-541; 

GX 10, pp. 11, 14) . 
Specifically, the report reconu11ended that Falstaff 

enter the East Coast inarket in 1965 by building a 
brewery (App. 543-544).12 The Little report carefully 
reviewed cost estimates ain1ed at increasing both the 
amount of earnings and the ratio of earnings to net 
worth, and it concluded that the advantages of build­
ing a plant exceeded those of buying one (App. 558) .13 

The study stated that "[t]here appears to be ample 
reason * * * for building rather than buying * * * 
[and] that major new n1arket entrances need not be 

predicated on the availability of a brewery Falstaff 
.could_ purchase" (App. 558). The report also pointed 
out that it would be n1ore profitable for the company 

12 The Little study recommended that Falstaff construct its 
new plant near Baltimore (App. 55-1) . It also recommended 
that Falstaff enter the C11icago and Detroit markets within 
two years (App. 542). 

UThi .s recommendation to build rather than buy was not 
~tuteg~nca.l; the report noted that there mi<Yht be exception"'l 
s1 nt1ons h · h ... It ls ~ ere it would be more beneficial to buy than build. 
of :d~ pomte~ out thn.t entry by building eliminated won-ies 

erse antitrust nction by the government (App. 558). 
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to di8tribute its beer through branch operations rather 
than lry sales through independent distributors (App. 
542). 

Fal¥taff thereafter made effort.~ to enter by acquisi­
tion the beer n1arket in the Northeast. Between 1962 and 

1964,~1 t . tried unsuccessfully to acquire two large brew­
ers lo ·atcd in the New York City area, Liebmann and 
P . B· lantine & Sons, both of which sold significantly 
in N eJ'~ England ( G X 22, 28, 29) .14 In early 1964, Fal­
staff ~e11t its special project coordinator to the Massa­
chusetts and New York plants of Piel Brothers, an­
other ]1arge brewer, with a view toward possible ac­
quisihon of those firms (.App. 49, 129) . The company 
also l~ad discussions with executives of Genesee of 
Roch~tcr, New York, concerning acquisition of that 
firm ck.pp. 76-77). 
· During this period, Falstaff also kept on file letters, 
indexJd by state, from distributors and potential dis­

tribu~rs in New England who were interested in han­
dling falstaff beer sh01lld the company enter the New 
Englal1dmarket (App. 470-535; GX9) . 

I 

u Liel)mrum, the brewer of Rheingold beer, "'iV'as ninth in 
national sales in 1962 and tenth in 1963 (App. 404, 405·); 
Ballantine was sixth in national sales in 1963 nnd seventh in 
H>64 (.App. 4-05, 406). On March G, 1072, it was announced 
that Falstaff had aITT'eed t:o pnrcba.se Ballantine's trademarks 
and t1•n.denames, as 

0 

well as certain of Ba.llantine's accounts­
receiva.ble a.ud equipment. "1Vall Street Journal'', p. 9, coL 1-2, 
March 6, 1972. 
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E. THE PROCEEDIKGS BELO" . 

On May 26, 1965, Falstaff agreed to acquire N ar­
ragansett for approximately $19,500,000.

15 
B efore .the 

acquisition was ncco1nplished, however, the United 
States, on July 13, 1965, filed the present suit against 
Falstaff and Narragansett, alleging that the acquisi­
tion would violate Section 7 of the Clayton Act 
because its effect inay be substantially to lessen 
potential e.ompetition in the production and sale of 
beer in the New England 111arket.16 The district court 
denied the government's mot ion for a temporary 
restraining order and a preliminary injunction, and, 
on July 15, 1965, the acquisition was consummated 
(J .S. App. A, p. 19) . On August 16, 1965, Falstaff 
agreed to operate Narragansett as a separate, wholly­
owned subsidiary until otherwise ordered or permitted 
by the court (App. 11-12) , and, on September 22, 
1965, the court dismissed the complaint as to the 
acquired firm, Narragansett (App.1-2). 

15 Falstaff, in exchange for all of Narragansett's property and 
assets, paid $17,500,000 in cash, $2,000,000 in Falstaff stock, and 
assumed Narragansett's debts and l iabilities (App. 446; GX 5, 
P· 3). The sale was arranged through the Haffenreffer f amily 
~ho controlled Narragansett and owned 60 percent of its stock 
(App . . 4:14; GX 5, p. 1). They wished t-0 escape increas ing 
compet1t1 ve pressure and to provide diversity and security for 
their personal estates (J.S. App. A, p. 21). 

18 ':fhe complaint also charged that the acquisition \~iolated 
Section .~ by substantially lessening potential competition in the 
produ_ction and sal~ of . beer generally and by increasing indus­
try~wide concentration m the production and sale of beer. After 
the parties stipulated on December 23 1969 thnt the line of 
comm h ' ' erce was t e sale and production of beer and that the 
relevant. section of the country was New England, the United 
States did not press these additional charges. 
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Following a trial on the merits, the district court 
held that the government had failed to prove that 
Falstaff was a potential enh~ant into the New England 
beer mar~et ( J.S. App. A, p . 23). 'Vithout making 
any detailed findings, the court rested its conclusion 
on the subjective intent of Falstaff's management. 
" [T]he credible evidence establishes beyond a reason­
able doubt" the court stated (J.S. App. A, p. 22), "that 
the executive inanagement of Falstaff had consistently 
decided n~t to attempt to enter [the New England] 
market unless it could acquire a brewery with a strong 
and viabl~ distribution syste111 such as that posses ·ed 
by Narragansett." Management "had carefully con­
sidered possible alternatives" for entry, the court 
found (J .S. App. A, p. 22-23), but bad determined 
that none of these would be r easonably profitable. 

In addition, the district court held that both before 
and a£ter t;he acquisition there had been vigorous com­
petition in the New England beer market ( J.S. App. 
A, p. 21) It pointed to the fact that, since the 
acquisitionr Narragansett's share of the market had 
declined while the market shares of Anheuser-Busch 
~iid Schlitz had increased (J.S. App. A, p. 21). On 
this basis, the court concluded that it was "not prob­
able" that Falstaff's acquisition of Narragansett may 
substantially lessen competition in the New England 
beer market (J.S. App. A, p. 23) .11 

17 The court added that in any event the acquisition was pro­
competiti ve because . it would enable Narragansett to compete 
more successfully in New England against the national brewers 
(J.~. App. A, p. 23). . ' 
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A The competitive role i1layed by an established 
firm. the edge of a concentrated market, with both 

the e~:nomic incenth·e and the financial capa.bility to 
enter independently as a substantial competitor, can 
be significant. Such a firm represents not only a poten­
tial source of market deconcentration through future 
de novo entry; it also is in the position, as a signifi­
cant potential competitor, to be an external influence 
on the conduct of those firms that are already in the 
market. Accordingly, the effect of its elilnination from 
the edge of a concentrated nlarket, through its ac­
quisition of a large market share, ''may be substan­
tially to lessen competition" in violation of Secti'On 7 
of the Clayton Act. Indeed, where the acquiring firm 
is one of the few remaining potential competitors 
having the incentive and capability to introduce a new 
competitive factor into the market, such an acquisi­
tion may have no less serious anticompetitive effects 
than one that eliminates actual competition. 

B. It is, therefore, essential to the preservation of 
a competitive market structure that those firms which 
are significant potential competitors be accurately and 
reliably identified. The determination should depend 
upon a careful analysis of objective economic evi­
dence, directed toward the nature of the particular 
~arket, the potential entrant's financial capabilities; 
its economic incentive "for expansion, and the reason­
able prospects for making such expansion a success-
ful venture. Seep. 25, infra: - - . . . 

·. In the present case, the district eourt failed to con­
sider such objective criteria. Rather, in assessing the 

467-378--72~ 



14 

acqufring :ti.Tm's role -as a p otential entrant into the 
New \England beer market, it relied exclusively upon 
state1nents by that firm's inanagement disavowing any 
intent to have Falstaff enter the market other than by 
the a};quisition of Narragansett, the leading seller of 
beer f New England. 
Su]~ subjective e~dence should not control the 

appn.nsal under Section 7 of potential entry. Gen­
erally the motives and intentions of corporate manage­
ment with respect to business expansion are shaped 
by a desire to maximize profits; little, if any, con­
sidcraJtion is given to Section 7's purpose to preserve the 
indus~ry structure most ·conducive to competition. 
MoreJver, once a decision to enter by acquisition is made, 
corporate officials a1·e committed to defend it. Thus, 
under a subjective standard, a court is compelled to 
make a judgment of economic probabilities on what 
is bouhd to be self-serving testimony. This introduces 

a higHly uncertain factor into the administration of 
Sectioh 7. The antitrust consequences of any acquisi­
tion v.~ould be largely unpredictable both to the busi­
nessman and to the Government. 

To ~e sure, reliance on objective, rather than 
subjective, evidence as a basis for identifying a firm 
as a potential independent entrant does not achieYe 
absolute certainty. But by basing the potential com­
petition determination under Section 7 on whether, 
under all the circumstances, future independent entry 
by the acquiring firm would be a reasonable choice for 
prudent management, if entry by large ·acquisition is 
not available, the "statutory requirement of reason-
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able probability" (United States v. Penn-Olin Gherni­

cal Co., 378 U.S. 158, 17'5) is fully satisfied. 
c. Applying that standard in the present case, Fal-

staff was at the time of the 1965 acquisition a poten­
tial entrant into the New England beer market, not­
withstanding subjective statements by its managen1ent 
suggesting otherwise. New England had been under ­
going significant economic growth, inalcing . it attr~c­
tive to hew entry ; Falstaff was one ·of the few brew­
eries outside the area \Vith the ability t-0 enter as a 
significant competitor in the market; and Falstaff 
had shown· substantial economic incentive to expand 
into the New England area. 

D. The effect of the elimination of Falstaff as a 
significant potential entrant through the purchase of 
the largest brewer in the area may be substantially 
to lessen competition in the New England beer inar­
ket. That n1arket is highly concentrated. Falstaff's 
entry into it in a manner that introduced no ne\v 
competitive factor left New England without any sig­
nificant c-0mpetitors on the outside having the poten­
tial for meaningful entry. ~{oreover, it r emoved the 
possrbility that Falstaff would itself come into New 
England either independently or by a toehold acquisi­
tion. Falstaff had the financial capability to enter by 
either route. It also had both the economic resources 
and the experience to ·establish and maintain an e:ff ec­
tive _system for' distributing its beer in the area, either. 
t~ough its own .branches or thro1:1gh independent dis-
tr~butors. · · · · · 

" 
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ARGUMENT 

THE EF1rCT OF THE PR.OPOSED ACQUISITION MAY BE SUB­

STANj ... IALI.1Y TO LESSE.N COMPETITION IN THE NEW ENO­

LA~ BEER MARKET BY ELIMINATING THE POTENTIAL 

COl\l~ETITION THAT THE ACQUIRING FIBM: PROVIDED IN 

THA~AREA 
A. AN A QUISl'TION THAT ELU1INA.TES POTENTL\L COMPETITION IN 

THE · R INDUSTRY MAY SUBSTANTIALLY LESSEN . COMPETITION 

WITlIIr THE MEANING OJ:~ SECTION 7 OF THE CLAYTON A.C't 

Secti~n 7 of the Clayton Act, as amended in 1950, is 
intendi d to bar mergers which may further . ·con­
trationl or have other anticompetitive effects in the 
stn1cture of American industries. See United States 
v. P abst Brewing 001npany, 384 U.S. 546, 552; 
United States v. Penn-Olin Ghe1nical Oo., 378 U.S. 
158, 1 0-171; Brown Shoe Oo. v. United States, 
370 U.f . 294, 311-322. Industry concentration tends 
towardt an oligopolistic market structure. "As that 
conditipn .develops, the greater is the lik.elihood 
that parallel policies of mutual advantage, not com­
petiti-0J, will emerge." United States v. Alcoa, 377 
U.S. 211, 280. See also Federal Trade Oommissfon v. 
Procte~· & Ga11ible Co., 386 U.S. 568; United States 

· v. Pabst Brewing Oonipany, supra. . 
The structure of a particular industry is determined 

in part by the total number a:rid size dis~ibution of 
firms within ·a particular geographic market-i.e., the 
actual comp~titors-which are manufactu~g p~od­
ucts .regarded by consumers as relatively interc~~ge­
able. See ·e.g.; .Bain,"Industrial Organization, 7 (2~ ed~ 
1968); Scherer, Industrial Market Structure a~~ Eco­
nomic P erforniance, 4 (1970 ed.). But the ability of 
outside firms dealing in the same product lines-i.e., 
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the· potential con1petitors-to enter the relevant inar­
ket independently also can exert considerable influence 
on industry structure. See, e.g., Bain, Indu,strial 01·ga-

nization, 8 ( 2d ed. 1968) · 1
8 

Where a market is highly concentrated-where a 
few firms account for most or all of the business­
there is, as this Court observed in United States v. 
Philadelphia National Bank, 374 U.S. 321, 363, a real 
danger that those. firms will find their interests best 
served by tacitly renouncing vigorous competition, by 
adopting a policy of "live and let live." And see 
United States v. Alcoa, 377 U.S. 271, 280. In such a 

situation, it is the outside force of potential com­
petition (i.e., the threat of entry by strong firrus 
outside the market either independently or by ucquisi~ 
tion of a small fi1m already in the market) that often 
provides the most significant limitation on such an 
exercise of market power by the firms in the concen­
trated market.19 

For this reason, the effect of a merger or acquisi­
tion which results in the elimination of a significant 

18 Professor Bain classifies the role of potential entrants under 
th~ heading of condition of entry into the market, which "deter­
ln'lnes the relative force of potential competition as an influence 
or regulator on the conduct and. performance of sellers already 
established in. a market." Bain, l'l1.dust1iaJ, Organizatw11, 8 
(2d .ed. 1968). See also Turner, Oonglomerate Merge1·s <1:nd 
Bectwn 7 of the Clayton Act, 78 Harv. L . Rev. 1313, 1372-1373 
{1965); Areeda, Antit'l'U8t Anal,ysi& 511-518 (1970). 

ie ''N t ! .i: ~~ en ry can, of course, qruckly alleviate 'undue' con-
centration. And the possibility of entry can act as a substantial 
check on th~ ~arket power of existing competitors." United 
Stat~s v. Pliillipsburg National B ank, 399 U.S. 350, 377 (:Mr. 
J ust1ce Harlan, dissenting) . 
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poten~ial competitor, especially where, as here, there 
are extremely few firms having the incentive and ca­
pabili y to introduce a significant new competitive 
factor into the n1arket, ''may be substantially to 
lessen competition,'' contrary to Section 7 of Clayton 
Act. 

1 
ord Motor Co. v. United States, No. 70-113, 

O.T. 1~71, slip op. 4-6, decided ~farch 29, 1972; Federal 
Trade Com1nission v. Procter & Garnble Oo., 386 U.S. 
568; nited States v: P enn-Olin Chemical Oo., 378 
U.S. 1 8; United States v. Continental Can Co., 378 
U.S. . 1; United States v. El Paso Natural Gas Co., 
376 U .. 651. Indeed, such an acquisition may have no 
Jess se ious anticompetitive effects than one that elim­
inates ~ctual competitio~ Cf. United States v. Penn­
Olin· Cfiemical Co., supra, 378 U.S. at 168, 170-174. 

In e beer industry, potential competition has par­
ticular significance. The market trend toward concen­
tration in that industry has already been noted with 
some c ncern 1by this Court in invalidating a merger 
betwee1 actual competitors. United States v. ·Pab~t 
Brewin.r, Oompany, supra, 384 U.S. at 550-553. That 
trend ~lone suggests the importance of a potential 
entrant I to the preservation of a competitive market 
structure. A brewer on the edge of a concentrated 
market having both the ability and incentive to enter 
may offer the only real possibility for deconcentra­
tion by future independent entry (see United St~tes 
v. Philadelphia National Bank, supra, 374 U.S. at 365 
n. 42); it also is an external factor that inhibits anti­
competitive pract~ces by those brewers already in the 

. . 

( 
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market.20 See United States v. Jos. Schlitz B1·ewing 
Oo., 253 F. Supp. 129 (N.D. Cal.), affirmed, 385 U.S. 
37· United States v. Standard Oil Co. (New J ersey) , 
2~ F. Supp. 196 (D. N.J.); United Sta.tes v. lVilson 
Sporting Goods Co., 288 F . Supp. 543 (N.D. Ill.~; ~nd 
see Ekco P1·oducts Co. v. Federal Trade Cornmission, 
347 F. 2d 745 (C.A. 7); General Fo<?ds Corp. v. Federal 
Trade Comrnission, 386 F. 2d 936 (C.A. 3), certiorari 

denied, 391 U.S. 919. 
Moreover, sales in the beer industry depend largely 

on advertising and on product differentiation unasso­
ciated with inherent quality (see United States v. Jos. 
Schlitz Brewing Go., supra) . The principal barrier 
to new entry into a particular beer market is, there­
fore, a financial one associated with promotional costs. 
When a brewer outside a concentrated market has 
the resources to enter independently and compete 
effectively through the media, its elimination as a 
potential de novo entrant, through its acquisition of 
a large market share, is especially relevant in assess­
ing under Section 7 the effect of such an acquisition 
upon the competitive structure of the market in ques­
tion .. This Court so recognized in summatjly affirming 

20 .\ s this Court observed in Umted States v. Penn-Olin 
0~1~ical Oo.; supra-, 378 U.S. at 174: "* • • '(p]otcntial com­
petition • • * as a substitute for * * * [actual competition] 
may restrain producers from overcharging those to whom they 
5?11 or underpaying those from whom they buy. • * * Poten­
tial competition, insofar as the threat survives [as it would have 
here. in the absence of Penn-Olin], may compensate in pa.rt for 
the. m~perfection ch~~acteristic of actual competition in the great 
rna1onty of competitive markets.'" See also Elzinga "The Beer 
Industry," in Adams, The Structure of American Industry 189 
202 (4th ed. 1971) • ' ' 
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the ~'strict c?urt's decision in United States v. Jos. 
Schl~tf Brewing Co., sup1·a, w~i~~ invalidated under 
Section 7 several proposed acqu1s1bons by Schlitz that 
woul~ have eliminated significant potential competitors 
fromJ he edge of the relevant beer market,21 as well as 
elim,ating actual competition. . 

B. THE I " UYATIOY WHETHER THE ACQUIRING FIRM IS A POTENTIAL 

001\CI' TITOR DEPENDS ON THE OBJECTIVE FACTS RELATING TO ITS 

INDE E'NDEN1' ENTRY INTO THE MARKET AND NOT UPON THE FIRM:S 

SU VE STATEMENTS WITI-1 RESPECT TO THE LIKELIHOOD OF 

SUCH ENTRY 

In etermining whether Falstaff was a potential 
compe itor, the district court relied solely on state­
ments by Falstaff's management that the acquiring 
firm Had no intention of entering the New England 

market
1 

other than by a merger with a leading local 
brewe in the area. It pointed only to t estimony of 
compa y executives that "possible altel'natives" to the 
prerse~t acquisition had been "carefully considered" 
and rejected on the ground that they would not have 

' 21 Scl litz, the nation's second largest brewer, whose premium 
beer ac unted for . only a small percentage of the California 
market, attempted to acquire Burgermeister, a leading Cali­
fornia pular~priced beer. The acquisition was invalidated 
under Section 7 on the ground that it would eliminate Schlitz 
as a potential entrant into the California market with its own 
popular-priced "Old. ~filwaukee" beer (253 F . Supp. 142) .. In 
the same case, the acquisition by Schlitz of a controllmg 
interest in a large Canadian brewer, Labatt, and its United 
States subsidiary, General Brewing Co., both of which were 
significant potential competitors in California an.d. in the we~t­
ern United States, was held to have anticompetitive effects m 
violation of Section 7 of the Clayton Act (253 F. Supp. at 138). 
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ff rded "a reasonable probability of a profitable en­
~~' into New England (J.S. App., p. 22). "[T]he 
executive management of Falstaff had consistently 
decided not to attempt to enter said market," the court 
found (ibid.), "unless it could acquire a brewery 'vith 
a strong and viable distribution system such as that 

possessed by Narragansett.' ' 
The subjective motives and intentions of corporate 

management as to alternatives they might or might 
not have pursued with respect to a given market have 
never been accepted by this Court as a basis for con­
cluding th'at a firm is not a potential entrant. Indeed, 
in United States v. Penn-Olin Oheniical Oo., supra, the 
Court, following a full review of objective evidence 
showing the capability and incentive of joint venturers 
to enter a market independently, held (378 U.S. at 175) : 
"Unless we are going to require subjective evidence, this 
array of probability certainly reaches the prima facie 
stage. As we have indicated, to require more would be 
to i·ead the statutory requirement of reasonable prob­
ability into a l'equirement of certainty. This \Ve will 
not do." S.ee also Federal Trade Oonimission v. Procter 
& Gamble Go., 386 U.S. 568, 580-581. 

For the concept of potential competition to be mean­
ingful under Sootion 7, there must be some reliable 
and accurate means for ascertaining which firms are 
significant potential competitors. Reliance on manage­
ment's stated preference as the determinative t est is 
both unreliable and inaccurate. 
ti Business decisions are neeessarily and properly mo­

vated by a purpose, fundamental to our free enter­
prise system, to maximize profits. The determination 
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to expand into new inarkets i made with a view to­
ward immediate profit advantage; it does not depend 
on pre erving the industry sb:ncture that is most con­
ductive to competition. Given this, a voiced preference 
for ent y by means of a substantial acquisition is not 
surprising. Almost always it is easier to enter a 
1narket by purchasing a large existing market share 
than b engaging in the hard competition that con­
fronts firn1 entering independent1y or through what 
is com only referred to as a "toehold" acquisition.22 

But, 1mere1y because expansion by a large acquisi­
tion may be more profitable to the acquiring firm does 
not me~n that the firm lacks the capability to enter a 
particular market independently. See United States \. 
Standat·d Oil Co. (New J ersey), 253 F. Supp.196, 220-
223, 2271 (D. N.J".). Management's subjective preference 
to ma."<imize profits is thus not an accurate reflection of 
the cozhpetiti ve status of a potential entrant. If 
deemed controlling in the present context, it would 
e:ffectiv . }y undermine the fundamental concept of Sec­
tion 7, hich is to insure that the profit motivation in 
our fre enterprise system is directed into procom­
peti tive channels. See, e.g., United States v. Pa-Ost 
Brewing Company, supra. 
· ~foreover, the weight to be accorded such subjective 

evidence would depend essentially on the trial 'COurt's 

22 "Toehold entry" means entry into a market by a new com­
petitor through ·the acquisition of a. small competitor already 
operating there. See The Bendix Corp. (FTC), 3 Trade Re~. 
Rep. 1f, 19,288, vacated and remanded on other grounds, Bendw 
Oorporation v. F'ed-eral Trade Oomnniaafon, 450 F. 2d 534 (C~· 
6) ; The Stamey W ork8 (order of the F ederal Trade Comnus­
sion dated ~:fay 17, 1971) , 3 Trade Reg. Rep. ' 19,646. 
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evaluation of the sincerity of officials. c~rrunitted to 
defend their management's decision. T~ ~tro~uces a 
hiO'h]y uncertain factor into the adm1mstration of 
s~tion 7. Management officials, who naturally at­
tempt to justify their corporate decision to ~nter. a 
market by acquisition, are often tmable to give d1~~ 
interested, retrospective testimony a:bout what their 
corporation would have done if it had not been a:ble 
to consummate the acquisition.23 Not infrequently, an 
acquiring firm which has been barred by antitrust 
proceedings from making a particular acquisition may 
turn to the more competitive method of market entry 
that it originally had declined to pursue.2

' 

u In another Section 7 case, for example, officials of Bethle­
hem Steel strongly insisted that unless Bethlehem were allowed 
to acquire Youngstown Steel, the company would never enter 
the midwest steel market. The district court ruled against the 
merger. United States v. Bet!Uehem Steel Corp., 168 F. Supp. 
:>76 (S.D.N.Y.). Bethlehem then e.ntered the market independ­
ently. See Moody's Ind-ustri,al, Manual, 1966, p. 2861. 

14 For example, in 1960 the United States challe11ged the 
acquisition by Anheuser-Busch Co. of a la1~e brewing facility 
in Miami, Florida, contending that the acquisition would elimi­
nate actual and potential competition. Anheuser-Busch agreed 
to a_ consent decree providing for divestiture. United States v. 
AnkeU:eT-~usch, Inc., 1960 Trade Cases, ~69,599. Following 
the divestiture, Anheuser-Busch is reported to have "forO"one 
any policy of acqui~·ing rival brewers and has since undert~ken 
an extensive program of buildinO' new plants in Florida and 
oth~r ~ocatio~s." Elzinga., op. cit. s~upra, note 20, at p. 203. 

Similarly, m 1961, Schlitz at.tempted abruptly to expand its 
sn:i-an share ~f th_e beer market on the West Coast by merging 
wi~h Burgermeister, rather than introducincr its own popular-
priced bee - -· 0 

ch 
r, see n. 21, 811,pra. 'Vhile the mercrer was bein<r 

alleng d . th . o t::> · ~ m e c~urts, however, Schht-z developed other facil-
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S~bj~tive testin1on~ as to corporate intentions and 
econormc preferences is thus a particularly unreliable 
basiJ for decision under Section 7. If it were de­
terrolnati ve, the outcome of each potential competition 
case ;vould turn upon the vagaries of managerial atti­
tude~ and policies, without r egard to economic proba­
bilities. Businessmen wonld be unable to "assess the 
legal} consequences of a 1nerger with so1ne confidence" 
(Un·~ted States v. Philadelphia National Bank, supra, 
374 JI·S. at 362). The antitrust consequences of an 
acqu,sition would lose that necessary element of pre­
dicta:bility that this Court has recognized is so im­
portdnt in merger transactions which may involve 
man millions of dollars, the livelihood of large num­
bers p£ employees and even whole communities, and 
the public interest in the structure of a concentrated 
indudtry. See, e.g., United States v. Topco Associates, 
No. 7f>-g2, O.T., 1971, decided March 29, 1972, slip op., 

p. 13J n. 10. 
It · s therefore essential, both to the purpose of 

Seeti n 7 and to its efficient administration, that the 
role f a potential entrant on the edge of a concen­
trated market be assessed on the basis of a careful 
analysis of objective economic evidence, uninfluenced 
by what management might later subjectively claim 
to have "considered" or ''decided" (J.S. App., P· 22). 
The situation " must be viewed functionally in the con-

ities and today operates its own large brewery and warehouse 
in Los Ancreles California 1971 :Moody's Indu&tria1 Manual., 

t:> ' ' 
p. 1174. . F ' gt 

See also Brief for the United States in United States v. 11
' 

National Bancorporation, i nc. mul First NatiO'Tlal Ba11k of 
Greeley, No. 71-703, this Term~ at pp. 32-34. 
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text of the particular n1arket involved, its structure, 
hist-Ory and probable future" (United States v. Co~­
tinetital Gan Co., supra, 378 U .S. at 458) . "\Vhetber, m 
that context, the outside firm may be a significant 
potential competitor should turn on objective factor·s: 
whether, considering the structure of the market, the 
putative entrant's financial capability to enter inde­
pendently,. its economic incentive to do so, and the 
reasonable prospects for making such an entry suc­
cessful, there exists a basis for entry which would be 
rea-sonably acceptable to pn1dent inanagement, if en­
try by 11cquisition of a large market share '\Vere not 
an available option. 25 

To be sure that standard does not reduce the poten­
tial competition determination under Section 7 t·o 
litmus test -ce1-tainty. But the statute does not demand 
that it do so (see United States v. P enn-Oli1i Chemical 
Co,. Sttpra, 378 U.S. at 175); Section 7 r equires only a 
determination of reasonable probabilities, not certain­
ties. See, e.g., Ford Jlotor Oo. v. United States, supra, 
slip op. at pp. 3-4, n. 4; United States v. Philadelphia 
National Bank, supra, 37 4 U.S. at 362-363 ; Brown Shoe 
Co. v. United States, supra, 370 U.S. at 323. Its pur­
pose is to prohibit all acquisitions the effect of which 
" may be substantially t.o lessen competition." 

Viewed in this light, reliance on objective criteria 
provides a predictable basis fur assessing an <>utside 
firm'~ capabi1.ities -of independent entry. Moreover, 
such a ~tandard affords a more accm-ate reflection of 

~$ ~~ ;Fito_fsky, ? oint V entu~es U'!Ukr the_ Antit'l"USt Laws: f o-;.· Reftectiowr on the Siifni:ficamce 'of Penn-Olin, s2 · Harv. 
~v •. 1007t 1024--1080 (1969) ~ :.. : :: , , ·:. , · ..-, : . ::· : , 
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the p~tentiial entrant's influence on the conduct of 
those firms already in the market. See, e.g., Ford 
Motor jco. v. United States, supra; United States v. 
Penn-?lin Cheniical Co., supra. Ordinarily, firms in the 
inarke' will evaluate the co1npetition of an established 
firm o~ the edge of the 1narket on the basis of objective 
factors indicating the outsider's financial capacity and 
econo ic incentive to enter; rarely will they be aware 
of ma agement's subjective preferences motivated by 
a desir to maximize profits. 

Acco "dingly, we subrnit that the fundamental deter­
minati n in potential competition cases must be based 
on an objective appraisal of the factors bearing on 
whethe · independent entry is preferable to no entry at 
all for a firm with the potential entrant's capabilities 
and in entives. The basic question is whether, con­
siderin~ all the circumstances, independent entry in 
the fut{ue is a reasonable choice for prudent manage­

ment, if entry by large acqui ition is not available. 
Where I.a concentrated market is growing, and. profit 
expectaltions ill it are good, an outside firm with the 

legal, ticbnological and financial capabilities to enter 
must b~ viewed as a potential entrant if it would be 
reasonable for it to enter independently or by a toe­
hold acquisition. Such a ifirm serves both as a future 
source of deconcentration and as a restraining in­
fluence on existing competitors. 

C. FALSTAFF IS A POTE.."ITIAL ENTRANT INTO TllE NEW ENGLAND 

BEER MARKET 

. u nd~r the . objective criteria ~e . have outlined-as 
di~tiniuished from the stated preference of Falstaff's 
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management to enter the New England beer mar~et 
by acquisition of a local market leader upon 'vhi.ch 
the district court relied-Falstaff was a potential 
entrant into the area. The objective evidence shows 
that-(1) the New England beer n1arket has been un­
dergoing significant economic growth, making it at­
tractive to new entry; (2) Falstaff was one of the few 

breweries outside the area with the ability to enter as 
a significant con1petitor in the inarket; and (3) Fal­
staff had substantial economic incentive to expand 
into the New England area. 

1. The New England beer market is attractive to 
new entry.-In the early 1960 's, the beer rnarket in 
New England had undergone ·considerable economic 
growth. Barrel sales in the area increased ·from 1960 
to 1964 almost ten percent (computed from App. 409-
414; computed fi·om G:Xl, 0-Z). The experience of 
Narragansett, the acquired firm, during this period 
was typical. Its New England beer sales had grown 
markedly between 1960 and 1964 (A pp. 402-403 ; G X, 
I-L), and, according to its executive vice-president 
(App. 379), at the time of the acquisition the con1-
pany was still growing. Its net sales and net income 
had increased progressively in the preceding four 
years, registering record figures in 1964 in both cate­
gories (App. 452-453; GX 5, p. 10). 

The New England market was, therefore, attractive 
to outside brewers. It had, moreover, both the size 
and the capacity to sustain new entrants. Falstaff does 
no_: eontend, nor did the district court find, otherwise. 

· Falstaff was one of the few breweries that had 
the ability to enter the New England rnarket in a 
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nieani1~ful way.-At the time of the acquisition, ]'al­
staff was the fourth largest brewer in the country; it 
sold hf all the major sections of the United States 
except the Northeast. ~1oreo\er, it, too, was growing. 
In the 1d~c~de prior to its acqu_isition of Narragansett., 
the -acqtur1ng firm's net sales increased from $77 mil­
lion to; $139.5 million; its net inco1ne rose from $4.3 
millio1~ to $7 million during the sa111e period (App. 
442; GjX 3]', C) . 

Of the nation's ~n largest brewers in 1964 (see pp. 
I 4--5, s1~r·a), there were only two brewers, Hamm and 

Coors, I besides Falstaff that did not sell in New Eng­
land. JJ'a,lstaff was the largest; its 1964 sales exceeded 
H a.mrri 's by more than two million barrels and ex­
ceededj Coors' by almost two and a half million barrels 
(App. 588). That it had the financial resotu~ces t-0 
enter he New England market de novo or by a "t.oe­
hold" hcquisition is not seriously questioned (Motion 
to A_~· p. 8). The company's financial position was 
strongi and its credit rating 'vas good (see Statement, 
supra, pp. 6-7). It had obtained financing for all its 
venturtes in the past (.A.pp. 48), and, in 1964, Falstaff 
had plknned a ten-year, $35 million program to expand 
its existing plants, apart from any acquisition it might 
make (App. 149, 154). 

Falstaff argues that de novo entry would have been 
ill-advised because the return on its investmeut would 
have been unreasonably low (Motion to Affirm, P· 9). 
The contention is based on a calculated 6.7 percent 
return suggested by its expert witness, Dr .. Horowitz, 
which he characterized as "inordinately low"· and as 

. . . . ;. ~ . .. • .. . . . . , . . . • . • t ..... 
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"a very, very poor in"Vestn1ent indeed" (App. 239~.2s 
But, it does not follow from the fact that expansion 

Id be accomplished by more profitable means that 
cou · 1 N E ·l <l 
F 1 taff lacked the ability to enter t 1e cw ng an 
as . S 

market independently as a significant competitor. ee 
United States v. Standard Oil Co. (New J ersey), supra, 

253F. Supp. at220-223, 227. 
Moreover, the 6.7 percent figure is suspect. Even 

Dr. Horowitz recognized that the construction of a 
new plant in New England would make Falstaff a 
national brewer, and thus provide the cornpany with 
system-wide incremental earnings 'vhicl1, when added 
to its New England ea111ings, would raise the plant's 
retun1 abm-e 6.7 percent (App. 287-288) .21 Further­
more, Dr. Horowitz' calculations are based upon an 
estimated profit figure of $1.16 per barrel, which was 
then the average profit being made by Falstaff at its 
older breweries (see n. 26 siip1·a) . It is not unlikely 

2
• Dr. Horowitz's calculation ''"as made on the basis of an 

estimnted $20 million cost to Falstaff to construct a conventional 
million-ba.rrel brewery in New England. He hypothesized a 
cost figure of $20.00 per barrel, and a profit per barrel of 
$1.16-which was Falstaff's average profit per barrel between 
1960 and 1964 (App; 239)-on sales of 850,000 barrels per 
year for the first ten years, and of 1,000,000 barrels per year 
for tJ.1e forty years thereafter (App. 238}. Falstaff's contention 
(~Iobou to Affirm, p. 9} that a projected sales volume of 
850,000. ban-els per yea.r would have required. the company 
to obta.m "13% of the New England beer market" is not well 
taken. Falstaff could have used the beer produced by this plant 
for .sales anywhere in the Northeast area, both inside and 
outside of New England. 

un H · 
5 

. r. o.r~w1tz stated that he was unable to calculate the 
pecific add1tional financial benefit that the New England plant 

'W'ould provid b k. . 
287 

e Y ma ang Falstaff a national brewer (App 
-288). . 
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howeycr, that a newly constructed plant would yield 
a higher return. Both Anheuser -Busch and Pabst for 

I ' examf le, earned r eturns of better than $2.50 per bar-

rel frr n1 their new plants in New England (App. 239-
240). 

Atf 11 events, the 6.7 percent estin1ated return from 
an e try de novo con1pares favorably ·with the pro­
jecte return on investment under the Narragansett 
acqui. ition. Falstaff spent $19 inillion to acquire Nar­

raga ett, and Dr. Horo,vitz acknowledged that if the 
carni gs of the acquired firm were to continue at their 
recor 1964 level ( $713,000), this would represent a 
retur1 to Falstaff on its inYestment of only 3.7 per­
cent App. 288-289) . 

3. If alstaff had substantial economic incentive to ex­
pmid !into the New England 11ia1'ket.-Faced in the 
late 1950's with stiff competition from national 
brewer (see Statement, supra, p. 8), Falstaff's 
mana~~ment recognized that the firm's economic inter­
ests r quired expansion into the few remaining areas 
of th country where it was not then doing business. 
As e r ly as 1960, the management consultant firm 
of A 1 hur D. Little, Inc., in a cornprehensive study 
commissioned by Falstaff, r ecommended that the com­
pany enter the populous Northeast within five years 
(App. 541-542; GX 10, p. 14; and see App. 122, 146-
147) . In response, the company, as its president testi-
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( l l ) beo-an to explore possibilities for 
fled supra, n. , o 

enterin gthe Northeast beer market. 
28 

• • • 

In 1962 and 1963, it made extenl:>n·e efforts to ac-
. L'ebmann a Kew York City brewery with sub­qmre i , ~ 

stantial sales in New England (App. 561-563; GX 
22). When that proved unsuccessful, it atte1npted. to 
purchase Ballentine of Newark, Kew J ersey, which 
was in 1964 the sixth largest seller of beer in Kew 
England (App. 589; DXG) .23 Failing there, Falstaff 
turned to the Massachusetts and New York breweries 
of Piel Bros. (App. 129), although again to no avail. 
In addition, the company maintained throughout this 
period files of letters, indexed by state, from distribu­
tors and potential distributors in New England who 
wished to handle F alstaff beer should it enter the 
New England market (App. 47(}-535; GX 9) . 

D. TUE EFFECT OF THE ACQUISITION :MAY BE scn STANTIALLY TO 

LF.SSEN COMPETITION IN NEW ENGLAND 

This objective evidence, we submit, shows that Fal­
staff was a potential entrant into the New England 
market. Its elimination as such through its pur­
chase of the largest brewer in the area may have the 

. a Appellee as..:erts tha~ the United States " wrongly equates:' 
~ew England with the Northeast (.Motion to Affirm, p. 5 n. 5) . 

0 . ~ffort has been made, however, to analyze the anticom­
petitive e~ects of the present acquisition in terms of any broader 
geog1:8'plnc market than the one stipulated by the parties, i.e., 
the su: New England states (App. 390 · G X 1 p 2) To the 
extent th t · ' ' · • . a entry mto thu.t geographic mal'ket satisfies Falstaff's 
econonuc need to do business in the Northeast there is' no 
reason to d ·st. · 1 ' 

29 
F 1 ~<>'UIS l between N e'v Enrrland and the Northeast 

alsta ff w ill' .., · 
(App. 

573
. a.: w mg to pa.y ~5.5 mi.llion for Ballentine 

Ball t' ' 29' P· l). In 1972, it acqwred certain valuable 
en me assets (see n. 14 supra) . 
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effec of substantially lessening con1petition in the 
New ngland beer market.30 

1. he New Englancl market was highly concen­
.-At the same time that the beer market in 

New ngland " ras enjoying econon1ic growth (supra, 

p. 3) it was becoming more concentrated. Between 
1960 nd 1964, the eight largest brewers operating in 
the a ea increased their market share from 74 percent 
to 81. percent (.App. 167; GX 30) . The four largest 
New ngland brewers had 54 percent of sales in 1960, 
and l y 1965, their market share had grown to 61.3 
perce t (computed from App. 581-588; computed 

30 Tl e district court's conclusion to the contrary was im­
properly based on post-acquisition evidence indicating that 
"since Falstaff's acquisition of Narragansett on July 15, 1965, 
there ~ns been no diminution of the intensity and vigor of said 
compe ition" (J.S. App., p. 21). Such evidence, however, hns 
never n considered conclusive in determining anticompeti-
tive nsequences of a merger or acquisition. As this Court 
stated in Federal Trade 0omJJnis8ion v. Consolidated Food.j 
00'1'p., 380 U.S. 592, 598, "the force of § 7 is stJill in prob­
abilitie , not in what later transpired." It 'is, therefore, not 
partict arly relevant to the Section 7 determination in this cnse 
that N rragansett's share of the beer market declined aft~r the 
ncquisi ion (J.S. App., p . 21). Compare Federal, T·rade Oorn­
'!nissiO'l v. Procte1· & Gamble Oo., 386 U.S. 568, 576-577. The 
sole question under the antitrust statute is whether, in assessing 
probabilities at the time of the acquisition in 1965, the struc­
tural changes in the New England beer market caused by the 
elimination of the acquiring firm as a potential entrant and 
by the removal of the acquired firm as an independent com­
petitor were such as to warrant a conclusion that competition 
there may be substantially lessened. That question should not 
be answered,. as the district _court did here, principally on the 
basis of. post-acquisition development.s. See United States v. 
Continental, Can Oo., supra, 378 U.S. at 463. 
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from DXF). Thus, at the time of the acquisition, the 
level of concentration in the New England n1arket 
was even higher than the 58.62 percent market share 
of the four leading beer sellers in 'Visconsin that c~n­
cerned this Court in United States Y. Pabst Brewing 
Co., supra, 384 U.S. at 551.31 Compare also United 
States v. Jos. Schlitz Brewing Go., supra, 253 F. Supp. 

u.t 134, 159, 179. 
In addition, during approximately the same period, 

the number of bre·wers \\hich operated plants in the 
region had been cut almost in half. Of the eleven 
brewers in this category in 1957, there l'en1ained only 
six by 1964: (App. 392; GX 1, p. 4); and three of 
these were sufficiently small to be permissible toehold 
acquisition for a potential entrant (see p. 4 supra). 

2. The acquisition of Narragansett by Falstaff may 
substantially lessen cornpetition by eliminating Fal­
staff as a potential c01npetitor in the New England 
ma.rket.-Given this high degree of concentration, Fal­
staff's acquisition of the leading beer distributor in the 
area, Narragansett, created a "reasonable likelihood" 
(United States v. Penn-Olin Ghernical Go., supra, 378 
U.S. at 171), or a "reasonable probability" (id. at 175; 
United States v. Von's Grocery Go., supra, 384 U.S. at 
~85 (Mr.Justice Stewart, dissenting)), that competition 
m the New England beer market would be substan­
tially lessened. Section 7 "look[s] not merely h, the 
actual present effect of a merger but instead to its 

th 
31 ~loreover, in Pabst, the eight leading beer sellers in the 

th ree81-st2ate market had 67.65 ·percent of sales, as compared .with 
6 • pcrc.ent figure here. · . · 
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effeef 11.pon future competition" (Unitea States v. 
VonJ~ G'>·oce~y Go., supra,, 384 U.S. at 277). 

A1 we p~1nted out earlier, when an established 
hrm,r r onfa~1de a conc(lntrated inarket enters that. 
1nar~~t b~ acqu~rin.g one of its local leaders, it (l]imi­
~1at9 itself as a significant factor that inhibits firm ,:i.-ith-
1n the market fron1 adopting "pura.Hel policies of mutual 
ndvahtage" ([ln£ted States v. Alcoa, supra, 377 U.S. 
at 2~) in disregard of local competitive conditions. 
Thlsfff's acquisition of Narragansett left the New 
Engl{tnd . beer 1narket, which was fast becoming oli­
gopo,istie, without any significant competitors on the 
out.<;ih.e having the potential for meaningful entry (see 
suprq, pp. 4-5) . Since, moreover, the acquisition 
mereiy changed ow11ership of the leading ·firm in the 
area, j no new competitive factor was introdnced into 
the n1arket.32 Thus, the anticompetitive impact re.snlt-

1 • I ing ~ron1 the elimination of J1'aJstaff as a potenba 
con1p~titor was even more serious here than when two 
potenbal entrants combine to enter a market through 
a joJt venture. In the latter instance, the loss of po­
tenti~~l competition is counterbalanced by the cre,a.tion 
of a hew furn that actually enters the market. Com­
pare Unitul States v. P enn-Olin Chemical Co., supra, 
378 ·u.s. at170, 172-174. . 

3i The district court's statement, made without any findings, 
that the acquisition would have a procompetitive effect beca~se 
it would enable N arraQ"ansett to compete more successfully with 
national brewers find: Htt]e suppott in the record. That co~· 
. . . . ' b · f J'd tinu the a.cqm· SJderat.Ion is, m any event, not a nsis or va 1 a o . at 

sition.· &e Ford M oWr Oo. v. Vn·ited -Statu, supa, shp 0P374 . 
fr-7; United States v. Philadelph:ia Natio·naJ, Bank, supra, 

U.S. at 370-371. 
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In addition, the acquisition eliminated the po ·sibil­

ity for future deconcentration of the market that 
would result if Falstaff entered either independently 
or throu(l'h a toehold acquisition of one of the s1nall 

b . 

New England brewers. In view of the concentration 
in the beer industry and the increasing barriers to 

entry by new firms, "[t]he most promising source of 
new ·competition is that of the established brewer 
moving into a new geographic market." 

33 
The poten­

tial for such a move existed in this case, since, as we have 
shown, Falstaff had both the economic incentive to 
expand its operations into New England and the finan­
cial capability to do so by opening a new plant in the 
area or by acquiring a small existing plant and ex-

panding it. 
The company was financially capable of entering 

de novo by building a conventional million-barrel 
brewery in New England for roughly $20 million 
(App. 48, 154, 159) .8' Furthern1ore, it could have built 
a new brewery of less conventional design for even 
less than $20 million. Arthur D. Little estimated the 
cost of constructing such a plant, with a million-barrel 

Au ~lzinga; "The Beer Industry," in Adams, The Stru.cture of 
e mmcan l ·n:J-'W!try, 189, 200 (4U1 ed. 1971). The barriers to 
hntry a.re pr1~?1pally the high-scale costs of production and the 

ea.vy promotional costs associated with 'introducing a new 
beer. Id. at 201-202. 
CO: Falstaff's economic expert, Dr. Horowitz, testified that a. 
cateilof $20 per ·barrel was reasonable (App. 239), and indi­
brewe that a. low~r cost per barrel might be possible if a. larger 
reportry ~ere built (App. 238-239) . The 1960 Arthur D. Little 
ery at $1~~~ed the cost of a. conventional million-barrel brew-
16 · and ~ A.000· ($19.32 per barrel) (App. 556; GX 10 14· 
tw~ or three pp~ 239} · The brewery could have bun built i~ 

years ( 10id.) . . 
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eapa1ity, to be $16 lllillion ($15.93 per barrel) (Ap . 
556; p:x 10, p. 98) .35

• • p 

N of was F~lstaff limited to entering the New Eng­
land piarket mdependently if it did not acquire Nar­
r agaiisett . It also might have made a "toehold" ac­
quisi ion, i.e., the purchase of a small brewery which 
is th n expanded (see n. 22 supra) . There were seY­

eral reweries in the area, which could have provided 
such base for operations. Both Hull Brewing Co. in 
New Haven, Connecticut, and Diamond Spring Brew­
ery i1l Lawrence, Massachusetts, were sufficiently small 
to prpvide a toehold in the inarket ; each had a capac­
ity of approximately 100,000 barrels annually (App. 
391-392; GX 1, pp. 3-4) . Dawson's Bre\\ery, in New 
B edf brd, Massachusetts, which consistently operated 

I 

well below its capacity of 750,000 barrels per year 
( ibidl) , was another likely candidate. Indeed, both 
Diam'ond Spring and Dawson's had made overtures to 
Falst~ff inviting acquisition (.App. 324-325); and it is 
undisputed that Falstaff could have obtained the nec­
essarf financing for acquisition and expansion of any 
of th4se brewers (.App. 48, 149). 

s:i F~lstaff seeks to discount this evidence on the basis of a 
claim by its president (App. 323) that the oompa.ny could not 
find satisfactory designs for two of the proce..c::ses recommended 
in the Little report--Out<loor fermentation nnd outdoor storage. 
But in 1964: Falstaff's chief of research and development re­
ported that 'the company had succeeded in the engineeri~ of 
outdoor storage tanks and praised their economic advantage 
(GX 17, pp. 7-8). Falstaff's Annual Report for the same year 
contained a promin~nt picture of six of these tanks ~mder con­
stmction at one of its plants i:1l St. Louis .<GX 3F, P· ~).Mo:: 
over, the Little report recommended various alternative. pr 
esses !or constructing a less expensive plant; the ~mpa.nY ap· 
parently either failed to test these or found them ~tis~ry. 
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ff that because of the size of these 
Falsta argues . . . 

all brewers a toehold acqu1s1bon was not eco-
sro er · ' . 11) The 
nomically attractive (Motion to Affirm, p. . 
point is not well taken, however. To be s~r~, none of 
the three plants mentioned above had a million-barrel 
capacity, which may be necessary in New England for 

efficient operation (App. 375; compare App. 557; ~X 
10, p. 99). But Falstaff could have altered that. situ­
ation through expansion of whichever brewer it ac-

quired. 
Indeed Falstaff had substantial experience with 

' the enlargement and modernization of small and 
ailing breweries. -fnae~J'ts president testified that 
Xarragansett was the first brewery acquired by 
Falstaff which at the time of acquisition was not 
"dying or dead" (App. 324). F alstaff's New Orleans 
plant, for example, with a current annual capacity of 
1.1 million ba1Tels, had a capacity of only 140,000 
when Falstaff acquired it (App. 420-421; GX 2, p. 4) ; 
and its Omaha plant produced at the time of acquisi­
tion only 150,000 barrels per year, but now has a ca­
pacity of 750,000 barrels (App. 420; GX 2, pp. 2-3).36 

In.view of this objective evidence-i.e., the presence 
of several small brewers in the New Engl-and market 
amenable to acquisition by a · potential entrant, Fal­
staff's :· financial capability to acquire and expand 
them; and its past experienee in improving-the capac-

Was Simil~d~,- ·.Falstaff expanded the capacity· of its Fort 
a~e, .Indi_ana, plant from · 400,000 to 1,000,000 barrels per 

~:~ the capacity of its G~l~eston, Texa~, plant was _increased 

Gx 
~00,000.bar~ls,toL2 million barrels annually (App. 420-42i · 

2,pp.4-:-5) ., .... : . . . .• • , ,· . . ' . . . . .. ' . . . . 
. ' . . / . . . . . -~ 
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it.y o~ failing beer P_lants-a '_'toehold entry" into New 
Engle nd was a rational busmess alternative. 

Fu therrnore, the l'ecord indicates that, had Falstaff 
enter d this market by constructing a new brewery or 

by acquiring a small plant and expanding it, the com­
pany,, despite its assertions to the contrary CM:otion 
to Affirm, pp. 7-8, 10-11), could have developed an 
effect ve distribution systen1 in the area." There are, 
as we have noted, two inethods by which a brewer can 
distri Jute its beer: company-owned branches and in­
dependent wholesale distributors. Falstaff had used 
both m other areas of the country (App. 455; GX 5, 
p. 5) ,, and neither n1ethod was foreclosed to it in New 
Eng1~nd. 

In its 1960 report, Arthur D. Little noted that Fal­
staff' branches, although then responsible for.distri­
bnti01 of only 25 percent of the company's beer, ac­
count¢d for half of the company's after-tax profits 
(App] 552; GX 10, p. 66).38 The report demonstrated 
that 1 ranch distributions netted Falstaff a profit of 
appro imately $2.00 per barrel over what could be 
made n sales by independent distributors (App. 551; 
GX 1 , p. 65). The c-01npany thus had a strong finan­
cial incentive to distribute in New England through 
branches. As we have shown (siipra, pp. 27-30) , it had 
the economic resources to establish and maintain a 
branch distribution system there, and, from .its own 

37 On this point, as on virtually all the others di.sen~ in 
this brief the district court f ailed to make any detailed .findings 
as requi~ by Rule 52(a), F .R.Civ.P. Cf. United Stat-ea v. 
El Paso Natural G<U Oo., supra. ~ 

33 This pa.rt of the Little report was based on Falsta_fl's 
sales and earnings for 1958. 
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ti 
. other markets it had the experience and 

opera ons m ' 
knowledge to I1lll such a system effectively. 

Alternatively, Falstaff could have established ~n 
effective distribution system through wholesale dis­
tributors. In 1964, roughly eighty percent of its sales 
were made in this manner (App. 455 ; GX 5, P· 13) · 
As the company had acquired weak or failing brew­
eries and expanded them over the years, it had built 
up an effective corps of 600 distributors (App. 455; 

App. 440; GX 5, p.13; GX 3F, p.11). 
To achieve an effective · wholesale distribution sys­

tem in New England, Falstaff's president stated that 
a new entrant would need to offer potential distribu­
tors three things: a company marketing plan under 
which the brewer spent adequate sums of money to 
promote the product to the buying public (i.e.;· adver ­
tising) ; a wholesale price permitting a profitable 
mark-up; and a product with a good reputation (A1Jp. 
41). Falstaff could provide all three elements. 

The reputation of its beer was first rate ( G X 10, 
P· 1).· It had for years provided a profit mark-up 
to its distributors adequate to build what it considered 
an excellent distributor ~etwork (App. 440). The com­
pany was innovative -and aggressive in its ma~·k~ting.3' 
Mo~·eo~er, as Falstaff's president testified (App. -359), 
a distnbutor expects the brewer to spend substantial 

S9 ~he company was a ' leader in the de~elopment of certain 
practdices. ~nducive to the establishnient and maintenance -of 
soun distnb to hi · . "Cod f C u rs p: it promulgated the company-distributor 
Co e. 0 ooperation,", and· it created a. Distributor Advisory 

uncil. (App. 440; GX _sF; p. 10; and see.App. 359). -
! • • : • • . • - • • ' .. ~ : 
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smns Ofl ad\ertising, and Falstaff stressed continu­
ously tf.at its advertising, conducted in print and 
electro~~c media,4° \Vas. extensive an~ c~cctive (App. 
437-441

1
, GX 3B, p. 8, GX 36, pp. o-6, GX 3D, pp. 

&-7; GX 3E, pp. 1, 12-13; GX 3F, pp. 11-12) .41 

Finally, the evidence shows that there were heer 
distributors in New England inter c. ted in nrn.rketing 

I 
Falstaff s product. Between 1960 und 1965, the com-
pany h d received thirty unsolicitc_>cl inquiries from 
fhms an individuals in the area offering to handle Fal­
staff be r should the company enter the market (App. 
470-535 GX 9). Nineteen of the thirty were already 
establisl ed independent distributors (Motion to Affirm 
p. 10 n._

1
9) .42 ~Ioreover, there we1·e a gr eat many more 

• 0 Televtsion advertising time was available in New England 

(A PP· 38W83} . 
'1 Wherl the company was unwilling to spend a sufficient 

amount oh advertising, it was unable to establish or ma.intnin 
adequate ~istribution or sales. Thus, Falstafrs entry into th~ 
Detroit a 1 a was unsuccessful. It did not advertise sufficiently 
to hold i first distributors. When these distributors failed, the 
company ost sales and cut back further on advertising, which 
made it · possible to attract or hold new distributors and make 
sales (Ap . 296-297, 355-358). By contrast, in Chicago, where 
Falstaff ~ade heavy advertising expenditures, the company 
buoy.ed its distributors and had good sales and profits (App. 
593-594; DX J; and see App. 356) . 
: 

42 Thus, Falstaff's claim that · there was "no evidence of the 
capacity of any of these [thirty] individuals or firms to provide 
eft'ectiv~ ~~tijbuti~n" . (~lotion_ to Affir~, p. 10} is unfounded. 
Several of· the · letters explicitJy show that the distributor had 
both the ability and capacity to be effective (see e.g., App. 483-520; 
GX 9, no. ,1 1017, no. ·1 .. · 1042) . Aforeover, the thhty inquiries 
referred to came to Falstaff unsolicited; they were mere.ly 
representative of a. much larger group of distributors who were 
potentially available should the company attempt to recruit 
them. 
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beer distributors potentially available to Falstaff upon 
entry. In New England, distributors do not baYe ex­
clusive distributorship contracts (App. 383); they 
could, and frequently did, handle more than ouc brand 
(App. 507, 483; GX 9, no. 11061, no. 1101_7) ; a~d l:oth 
brewers and distributors could S\Titch then· affilratio5 

({App]ID . . . . 
In swn, the detailed objective evidence in this case--

whieh the district cou1t disregarded in faYor of n1an­
agement's stated subjective preferences and inten­
tions-shows, we submit, that Falstaff was a signif­
icant _potential entrant into the :N" ew England beer 
market. Nor were there any significant obstacles t o 
its entry de novo or by a small 'toehold'' acquisition; 
it had the capability, the interest and the incentive 
to come into the n1arket by either course and co1npete 
vigorously to obt.ain a significant n1arket sha.re. By 
acquiring Narragansett with its 20 percent share of 
the New England inarket, Falstaff eliminated the sub­
stantial competitive e:ff ects of its role as a potential 
competitor. It re1noved perhaps the last real pos­
sibility for deconeentration of the highly concentrated 
New England beer_ market, the effect of which "may 
be substantially to lessen competition" in the area, 
contrary to the fundamental purpose of Section 7 of 
the Clayton Act. See United States Y. Philadelphia 
National Bank, su,pra, 374 U.S. at 362-363; United 
States v. Penn-Olin Chemica,z Co., supra, 378 U.S. at 
170-171; Brown Shoe Co. v. United States, su,pra, 370 
U.S. at 331--332. 
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CONCLUSION 

The j idgment of the district court should be re­
versed and the case remanded for the entry of an 
appropriate decree. 

Respectfully submitted. 
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