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TRUST LEGISLATION.

SERIAL 7, PaRrT 1.

Co:umm'ns ON THE JUDICIARY,
) ]:{OUSE oF REPRESENTATIVES,
Pviva | Tuesday, December 9, 1918.

I{gﬁ, .an:y D. Clayton (chau'man)

to give you a hear-
; ed at tlgs time.

the committee, in
_introduced H. R,

18711 Qn '0f ‘certain corpora-
tloné % ingd the bill c{gated
an ‘‘in ) | of seven members,
and géve’ w the smd coiin] wer of supervision an
control largg ‘o tom ‘doing an interstate
busin g& 20 ; ered in the House
of Re rc tives «'t ed the provisions of
. my bill ’ ; i Jows - So far as I know this
was the ﬁrat b atmg such a commission,

i  pdvocate in a formal speech in
the House the creatié’ﬁi mission, On the 7th day of
April, 1913, the first day of the 'first session of the Sixty-third Con-
gress, I reintroduced thn bﬂl The new bill is H. R. 1890.

and so far as I
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On July 2, 1820, tiie so-called Sherman antitrust law was approved.
More than 23 years have como and gone. In the meantime we have
not added a single line to our Federal laws which materially increases,
extends. or enlarges the actual control of the National Government
over the great industrial corporations. In the 23 years that have
elapsed sinco the enactment of the Sherman Antitrust Act our great-
est corporations have been formed. Our industrial institutions have
largely increased their monopolistic power. In these 23 years no
other public question has attracted more attention. It would scem
that the time had passed for discussion, agitation, and denunciation,
and that Congress should now proceed with constructive legistation.

The Sherman antitrust law as administered by the courts has
neither prevented nor suppressed nor controlled private monopoly
in this country. In spite of the law, great combinations possessing
& large degree of monopolistic power have been formed. They are
doing business in the United States to-day. DBusiness has been
concentrated and competition is no longer the chief factor in con-
trolling prices of many products in common use.

The failure of the Sherman antitrust law to accomplish what its
authors designed it should accomplish, may be attributed to two
things: First, to defects in the law itself, and sccond, to the lack of a
grope; administrative body to administer and enforee the law. Our

uty is plain. We must supplement the law with additional statu-
tory provisions, and we must create some kind of an administrative
board or commissign to enforce and administer the law. ’

To my mind the first proposition for this committee to decide is
whether or not we shall favor the creation of some kind of a board
or commission to aid in the coforcement and administration of
existing laws, and lawge that may be enacted hereafter.  If we decide
that an interstate trade or corporation commission shall be created
to aid in administering antitrust laws, then we can take up the question
of what power and jurisdiction shall be given this commission, and
what laws shall be enacted to prevent, suppress and control all
monopolistic concerns.

I have reached the conclusion that we will never make any sub-
stantial progress in either preventing, suppressing or controlling
monopolistic concerns until we shall have organizc(i’a Federal com-
mission, with extensive powers, to administer our laws on tho subject.

I shall therefore first present some arguments in favor of creating
such a commission and, second, will discuss the power that should be
given the commission, and the provisions of II. R. 1890.

The great political parties, through declarations made in national

latforms are, I think, fniriy committed to the commission plan.
ho Republican and Progressive Parties are committed by specifie
declarations and the Democratic Party by implication.

The Republican Party in its national platforms has repeatedly
declared for ndditional legislation for the supervision, regulation, and
control of the trusts.

In 1912 the Republican national platform declared:

The Republican Party favors the enactment of legislation supplementary to the
existing antitrust act, which will define as criminal offenses thoss specific acts that
uniformly mark attempts to restrain and to monopolize trade, to the end that those

who honestly intend to rbey the law may have a guide for their action and that those
who aim to violate the law may the more surely be punished.

-
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In the enforcoment and administration of Federal laws governing intarstate com-
merce, and enterprises lmlgressedwuh a public use engaged therein, thereis much that
may be committed to a Federal trade commission, thus placing in the hands of an
administrative board many of the functions now necessarily exercised by tho courts,
This will promote J)romptness in the administration of the law and avoid delays and
technicalities incident to court procedure. .

In its first national convention tho Progressive Party declared as
follows: .

We therefore demand a strong national regulation of interstate corporations. * * ®
_To that end we urge the establishment of a strong Federal administrative commis-
sion of high standing which shall maintain permanent active supervision over indus-
trial corporations engaged in interstate commerce or such of them as are of public
importance, doing for them what the Government now does for the national banks
an ’wlmt is now done for the railroads by the Interstate Commerce Commission.

The Democratic Party has declared for logislation——

Mr. CaruIN (interposing). Do you mean that that means the fixing
of the price of the tgl;oduct; in the way in which the Interstate Com-
morce Commission fixes the rate?

Mr. Morgan. I wes simply reading the declaration of the Pro-
gressive platform.

th;.l CaruiN. I thought you were expressing yourself as in favor of
the idea, - : ;

Mr. Morcan. I will state that in my bill there is a provision relating
to tho regulation of the prices, and I will refer to that in the latter
part of my aggument.

The Democratic Party has declared for legislation that can not be
effectively onforced or administered excopt through some kind of a
national administrative board or commission.-

1 espocially call attention to the following deelarations:

In the Democratic platform of 1892 it declared as follows:

We demand the rigid enforcement of the laws made to Yrevent and control them

(trusts and combinations), together with such further legislation in restraint of their
abuses as experience may show to be necessary.

Tho Domoeratic platform of 1896 contained this:

The absorpticn of wealth by the few, the consolidation of our leading railroad sys-
tems, and the formation of trusts and pools require a stricter control by the Federal
Government of those arteries of commerce.

In tho platform of the Domocratic Party of 1900 wo find the fol-
lowing:

Existing laws against trusts must be enforced and more stringent ones must be
enacted, providing for Yubliclty as to the affairs of corporations engaged in interstate
commerce, requiring all corporations to show, before doing business outside the State
of their origin, that they have no water in their stock, and that they have notattempted
and are not attempting to monopolize any branch business or the production of any
article of merchandise; and the whole constitutional power of Congress over inter-
state commerce, the mails, 2nd all modes of interstate communication shall be exer-
cised by the enactment of comprehensive laws upon the subject of trusts.

The Democratic platform of 1904 has tho following:

Wo demand a strict enforcement of existing civil and criminal statutes against all
such trusts, combinations, and monopolies, and we demand the enactment of such
further legislation a3 may be necessary to effectively suppress them.

Any trust or unlawful combination e;:gage.d in interstate commerce which is monop-
olizing any branch of business or preduction should not be Bermntteq to transact
business outside of the State of its origin. Whenever it shall be established in any
court of competent jurisdiction that such monopolization exists, euch prohibition
should be enforced through comprehensive laws to be enacted on the subject.
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The Democratic platform of 1908 contains the following:

We therefore favor the vigorous enforcement of the criminal law against guilty
trust tes and officials and demand the enactment of such additional legislation
a8 mtgx necessary to make it impossible for a private monopoly to exist in the
United States. Among the additional remedies we specify three: First, a law pre.
venting a duplication of directors among competing corporations; second, a licenso
system which will, without abridging the right of each State to create corporations
or its right to regulate as it will foreign corporations doing business within its limits,
make it necessary for a manufacturing or trading corporation engaged in interstate
commerce to take out a Federallicense before it shall be permitted to control asmuch
83 25 per cent of the products in which it deals, the license to protect the public from
watered stock and to ?rohibit the contro! by such corporation of more than 50 per cent
of the total amount of any product consumed in the United States; and, third, a law
con:_gelllng such licensed corporations to sell toall purchasers in all parts of the country
on the same terme, after muking the allowance for the cost of transportation,

And the Democratic Party, in its platform of 1912, states:

# # # Yo {avor the declaration by law of the conditions upon which corporations
ehall be permitted to engage in interstate trade, including, among others, the pre-
veution of holding companies, of interlocking (il':ectors, of stock watering, or dis.
crimination in price, and the control by any one corporation of so large a groportion
of any industry as to make it 8 menace to competitive conditions. * *

I submit, Mr. Chairman and gentlemen of tho committee, that the
Democratic platform declarations call for a program that can not be
carried out except through a Federal commission with extensive
jurisdiction over our great industrial corporations.

Lgr? CARLIN. Was that the Democratic platform which you just
rea .

Mr. NeLsoN, That was not the last platform ¢

Mr. MoreaN. That was 1908. In other words, you can not have a
ficense system, with all these many provisions which have been de-
clared for, unless there is gome administrative body to carry it out,
and hence I conclude that the Democratic Party is for this and both
the Progressive and Republican Parties have specifically declared for
A commission.

The plan of creating a national commission has been indorsed by
Senators and Representatives in Congress, by prominent Government
officials, by prominent editors, by distinguished citizens, scholars
political economists, business men, and especially by men at the head
of some of our greatest industrial corporations. Senators Newlands
and Bristow have introduced bills in the Senate providing for the
creation of such a commission. _ Representatives Gardner, of Massa-
chusetts, Murdock, of Kansas, Martin, of South Dakota, and myself
have introduced bills in the House of Representatives.

I have not made a recent search; thero may be others who have
introduced similar bills.

The Senate Committee on Interstate Commerce, under Scnate
resolution 98; Sixty-second Congress, held an exhaustive hearing on
the subject of antitrust legislation, and Senator Cuminins, for the
majority of the committee, made a report in favor of ‘tho creation of
such a commission. The hearings of this committee have been printed
in two Jarge volumes, making a total of 2,779 pages of printed matter,
One hundred and three persons.were heard by the committee. Among
those who appeared before the Senate committee and indorsed the
plan of creating a commission to ai:l in administering antitrust laws
the following may be mentioned: Hon. Seth Low, New York, head of
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the Civic Federation; Elbort H. Gary, chairman of board of directors
of the United States Steel Corporation; GeorgoW. Perkins, New York,
of the International Harvester Co. Among prominent lawyers who
appeared before the committee and indorsed the commission plan
may be mentioned Samuel Untermeyer, Louis D, Brandsis, Victo.
Morawetz, William B. Hornblower, and Francis L. Stetson. Among
educators and political economists who appeared before the com-
mittee and indorsed the plan of Federal trade commission may
be mentioned the followinfz Charles R. Van Hese, president of the
University of Missowri; John H. Gray, professor of economics, Uni-
versity of Minnesota; John Bates Ciark, professor of economics
Columbia University; J. Lawrence Saughten, professor of politicaf
economy, Chicago University; Prof. James H. Gore, former professor
of mathematics in Columbian University. To these may be added
the editor of the Outlook, Lyman Abbott. ,

One hundred and three persons appeared before the Senate com-
mittee at this hearing. Among those who were interrogated as to
the advisability of establishing a national commission, a very large
majority expressed themselves favorable to the proposition.

Ex-President Theodore Roosevelt has frequently expressed himself
in favor of such a commission.

The business interests of the country are favorable to the gropo-
sition to create a national trade commission. This is proven by the
replies received by the National Civic Federation to inquiries sent out
to 1,006 manufacturers, merchants, bankers, and business men
throughout the country. Qut of 892 answers, 614 declared in favor
23 ;h{(’a co)mmission, 278 against it. (See note, Senate Hearings, pp.

, 500.

The report of the majority of the Senate Committee on Interstate
Commerce, Sixty-second Congress, indorsed the plan of creating an
interstate trade commission. The committeo was composed of the
following members: Moses E. Clapp, of Minnesota, chairman;
Shelby M. Cullom, of Ilinois; W. Murray Crane, of Massachusetts;
George S. Nixon, of Nevada; Albert B. Cummins, of Iowa; Frank B,
Brandegee, of Connecticut; George T. Oliver, of Pennsylvania;
Henry F. Linpiit, of Rhode Island; Charles E. Townsend, of Michi-
ﬁn; Benjamin R. Tillman, of South Carolina; Murphy J. Foster, of

uisiana; Francis G. Newlands, of Nevada; James P. Clarke, of
Arkansas; Thomas P. Gore, of Oklahoma; Clarence W. Watson, of
West Virginia; and Atlee Pomerene, of Ohio,

Senators Pomerene, Tillman, and Gore filed brief additional views,
in which Gore and Tillman declared that at that time they did not
desire to commit themselves to the proposition of creating a com-
mission.

The minority of the committce, consisting of Crane, Brandegee,
Oliver, and Lippitt, filed a minority report, in which they simply de-
clared they can not agree in the report, with no special reference to
the proposed interstate-trade commission.

On the proposition to create a Federal commission the majority
roport says: .

‘There are many forms of combination and many practices in business which have
beern so unequivocally condemned by the Supreme Court that as to them and their

like the statute is so clear that no person can be in any doubt respecting what is law-
ful and what is unlawful; but as the statute is now construed there are many forms of
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organization and many other practices that scriously interfete with competition and
are pleinly opposed to the public welfare concerning which it is impossible to pre-
gn;(;, with any certainty whether they will be held to be due or undue restraints of

€.
The conmittee does not conceal the difliculty of reaching an agreeraent concern.
. ing the details of the legislation just outlined, but it has no hesitation in reporting
that legislation of a general character pointed out is both wise and necessary.

The committee further reports that if the additional legislation, the general acope
of which has been pointed out, is enucted it will be very desirable to accompany such
legislation with a measure establishing a commission for the better administration of
the law and to aid in its enforcement. It may be fairly eaid that there is need of such
a commission, even though the prerent statite is not supplemented in any manner;
but it is apparent that if the new legislation is enacted the need of a commission will
become more imperative.

A Federal commission is demanded, if for no other purpose than
to aid in tho dissolution and reorganization of unlawful corporations.

If wo do not enact any.additional statutes, to supploment the
Sherman antitrust law, we should create a commission to aid the
courts in administering and enforcing that law. Twenty-threo yoars
of comparative failuro on the part of tho oxlstln§ executing and

udicial machinery to eﬂ‘ecuvelly and successfully enforco and admin-
1ster the laws against unlawful combinations should be suflicient to
convince us that some additional administrative machinery is
absolutely necessary, because weo are bound to assume that the
Department of Justico and tho courts have made a reasonable effort.
We must conclude that there is something wanting in our administya-
tive machinery. It seems, therofore, that the proposal to create a
commission is a proposition upon which all might agree. It is a plan
that could be consistontly supported alike by those who favor amend-
ing or supplementing the Sherman Anti-Trust Iaw and those who
are opposed to any amendments or supplemental statutory pro-
visions.

The Senate Committee on Interstato Commerco, Sixty-second Con-

ess, in its report on S. R. 98, found on page 15 Senate hearings, on
this point aptly says:

One of tha most serious problems in connection with suits brought under the anti-
trust act is to find the proper method of disintegrating combinations that have been
adjudged unlawful. The dissolution of a corporation of a series of associated corpora-
tions must often involve the consideration of plans for reorganization in order that
the property ‘which has been unlawfully emgloycd may thereafter Le lawfully used in
commerce. The courts are not fitted for the work ¢f reconstruction, and whatever
jurisdiction they now have, or that may hereafter be conferred upon them with respect
to such matiers, it can not be gainsaid that a commission, the members of ¥ hich are in
" close touch with business affairs and who are intimately acquainted with the com-
mercial sitvation, might be extremely helpful in the required readjustment.

A Federal commission would be desirable to do the work com-
mitted now to the Bureau of Corporations, even if no additional duty
were conferred upon it an‘l no additional power given it. I say this
without intending any rellection whatever upon the valuable work
that has been done by the Commissioner of Corporations. Even in
the work of investigation, of recomn)en(_latlon, of gathering statistics,
of the preparation for reports, of wielding the weapon of publlcltr
the work of an independent commission ¢f three or five inen wou d
carry more weight and inspire more confidence than the work of a
single commissioner. It would be a good piece of constructive
legislation and mark an advancement in legislation for the proper
control of our great industrial corporations if, without any additional
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regulative or prohibitory statutory legislation against trusts, we
should merge our Bureau of Corporations into a commission and give
this commission the additional power to aid the Department of Justice
and the courts in the enforcement and administration of the Sherman
antitrust law as it now exists.

The Senate ccrumittee in its hearings on page 14 supports this
view in its report in the following languag.:

If the Bureau of Corporations were converled into an independent commissior
composed of {rained, skillful men and clothed with adequate authority, there could
be gathered more complete and accurate knowledge of the ongapizaliqn, management,
and practices of the corporations and associations ergaged in national and inter-
nationsl commerce than we now have. In saying thir the committee does not need
to disparago the work of the Bureau of Corporations as hitherto carried on, but valu-
able as the work hag been it is believed that a greater service could be rendered by
a commission with a distinct organization, witﬁ adequate appropriations, and ale-

uate authority. Moreover, it is clear that the constant ln%m?r into and investiga.
tion of interstate commerce in order to ascertain whether the law is being violated
should be more closely connected with prosecutions for violations when found to
exist than at the present time.

If we shall add materially to our statutory laws pertaining to many
of the large’ industrial corporations, a IFederal commission becomes
imperative and indispensable.

Vith the present laws not effectively enforced and administered,
it would b2 the height of folly to expect satisfactory results by simply
enacling additional laws. X few laws well enforced will bring better
results than many laws which remain largely a dead letter on the
statute books. Suppose we prohibit interlocking directories and
holding companies, or provide a license system for corporations
engaged in interstate commerco, or enact a Federal incorporation
law, or pass laws regulating and controliing all combinations and
trade agreements, where are we to get the executive and adminis-
trative machinery to administer and enforec these laws? It is not
in existence now. It must be created by congressional enactment.
Not{:img better has been suggested than a commission to do this
work.

An interstate trade commission would be a potent factor to insure
that the cost of living should not be excessive.

The country has heard much about the high cost of living. Assum-
ing that the cost of living is excessive, what js the remedy : The
ieroduccrs, the farmers, are not getting exorbitant prices. The dif-

culty is between the farmer and the consumer. Large corporations
to a great extent have control of the transportaion, manufacture
sale, and distribution of our important food products. Many o
theso corporations possess large monopolistic power. Many of these
corporations may not be unlawful under the Sherman Antitrust
Act, and may not be doing business contrary to its provisions. At
the same time their prices may be largely arbitrary—not controlled
by any effectivo competition. If these corporations were placed
under a commission with ample power of supervision and control,
the consumer would be protected from excessive prices. Because a
commission, even without power to fix prices, would be a most potent
factor in restoring and maintaining competition as a factor in con-
trol]ilng the prices of all food products, merchandise, and manufactured
articles.

The Interstate Commerce Commission is a model for our guidance.
The success which has attended the work of this great commission
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abundantly justifies tho Nation in creating a similar commission to
supervise, regulate, and control the gigantic industrial corporations
of vur country.

Twenty-six years ago a great controversy was in progress in this
country. Tho parties engaged in the contest were the people and the
railroads. ‘Tho time had come when it must be decided who was
supreme, the peoplo or the railroads. Congress, reflecting the senti-
mznt of the people, created the Interstate Commerce Commission,
In the act creating the commission Congress also promulgated three
fundamental rules of conduct which the railroads were required to
obey. Thess cardinal rules required of the railroads, first, that they
should give to the public reasonable and just ratzs; second, that thev
should give to individuals and localities equality of rates; and, third
th(g should give to all impartiai privileges and facilities.

efore its enactment the great transportation companies of this
country had it in their power to levy annually upon the peoplo of the
United States millions of dollars of unjust tribute. They could with
perfect impunity give special rates, rebates, drawbacks, and other
references which would enrich one man and impoverish another.
here was not a syllable of law that regulated the rates or controlled
the practices or resirained the acts of our great railways in their
interstate business. Tho railway managers were absolute in their
power, supreme in their authon’tiy.

All this has been changed. The people are now supreme, ~They
are freed from railway domination. They are masters of the railways,
not their subjects.

Th: people of tho United States are now in a second great struggle.
Their antagonist at this time is our great industrial corporations.
These gigantic orlganizations are strongly intrenched. ey have
untold wealth. oy have unlimited resources. They have able
leadership. Thoey have the confidence which comes from many vie-
tories already won. They are equipped in every way to make a
long, stubborn, and cffective fight. The interests of 90,000,000
Keople are at stake. In this great crisis the country turns to the

National Legislative Assembly. Let us not disappeint the people in
their expectations. I.et us give theni the same instrument of war-
fare, the same weapon in battle, the samo fighting machine that thoy
used so suceessful y and effectively in their contest with the great
railway corporations. Let us create a great inteistate corporation
commission, clothe it with ample power and jurisdiction, and dircet
it to proceed forthwith to bring our gigantic industrial corporations
into subjection. To guide these great business institutions in con-
ducting their business let us Froclaim by legislative enactment that
their prices must bé reasonable and just, that all must be given like
privileges and advantages, and that the National Government will
not tolerate practices or methods in business that are unfair, unjust,
or unreasonable, or that are against public policy or dangerous to
the public welfare. .

Many of our industrial corporations ere in fact, though not in the
eye of the law, J)ublic agencies, institutions that are impressed with
a &ublic use, and are in truth and in reality quasi-?ublic corporations,
Whatever law we may enact, it should contain a clause declaring that
industrial corporations, of a certain size or character, are quasi-public
corporations, an:J shall hereafter be regarded in the same class with -
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our railways, telegraph and telephone and all public service and
public utility corporations. We must in some way make a distine-
tion between tho gigantic corporations possessing large monopo-
listic power, and controlling the manufacture, sale, and distribution
of the necessities of life, and the great majority of the smaller corpo-
rations which possess little, if any, monopolistic i))ower, and which
are in no way In & position to impose any great burdens upon the
people through excessive prices. Out of nearly 300,000 industrial
corporations in the United States perhaps 300 to 500 would cover
all the industrial corporations which really possess such monopo-
listic power as to be able to injure any great part of the public through
the possession of monnpolistic powers. Let us separate the sheep
from the goats. Let irce competition, untrammeled by govern-
mental contro), reign among our lemblike industrial corporations
but let,] us bring all other corporations under the yoke of govommontai
control. .

The great corporations largely control the productive forces of our
country. The wealth produced naturally flows into the corpora-
tions. Measured by tho stocks and hcads they have issued, our
corporations own £92,000,000,000 of our national wealth, This is
more than double the $41,000,000,000 at which all our farms and
farm J)roperty is doubled. Seventy-two billion dollars of wealth is
owned by two classes of our corporations; that is, transportation
and communication corporations and manufacturing corporations.

The census of 1910 shows that onec-third of our manufacturing
establishments employ 90 per cent of the 7,000,000 wage earners
in these establishments and produce 95 per cent of all our manufac-
tured products. In round numbers, 10 per cent of our manufactur-
ing cstablishments employ three-fourths of the labor in such estab-
lishments and produce four-fifths of the product.

One fper cent of our manufacturing establishments employ one-
thir(tli of the labor, and produce nearly one-half of our manufactured

roducts.

P I do not believe in Goverament conirol of private business. Idonot
believe that would ever be necessary. All {)rogress would cease if we
should destroy the incentive for individual initiation, for individual
effort and energy. But corporations are artificial persons. When
they attain a certain size, and acquire large control over the produc-
tion of a product in common use, they cease to be strictly private
concerns. They have bacome impressed with the public use, they
have become public agencies and quasi-public corporations, and
as such should be placed under tho supervision and control of our
Federal Governnient. :

Mr. McCoy. What is the salary of the members of the Interstate
Commission ¢

Mr. Morean. $10,000, I think. .

Mr. McCov. I notice that your bill fixes the salary of the proposed
commission at $7,500.

Mr. MoroaN. If the committee wishes to proceed further at this
time, I will take up and explain the detailed provisions of my bill.

Mr. Frovp. I wish to say, Mr. Morgan, that I have—and I think
the other members of the committee have, too—listened with great
interest and much pleasure to your arguments, but the House is in
session at this time, and the members of the committeo desire to be
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on the floor of the House, and I suggest that you proceed with the

discussion of the detailed discussion of the provisions of the bill at

the next meeting of the committee next Thursday morning.

tol\({r. Morean. If that is satisfactory to the committee, I am willing
0 s0.

(Thereupon at 12.35 o’clock p. m. the committee adjourned until
Thussday, December 11, at 10.30 o’clock a. m.)

COMMITTEE ON THE JUDICIARY,
House oF REPRESENTATIVES,
Weshington, D. C., Tuesday, December 16, 1913,

Tho committea met at 11 o’clock a. m., Hon Hoenry D. Clayten
{chairman) presiding. -

Prosent: Ropresontatives Carlin, Floyd, Dupré, McGillicuddy,
Mitchell, Nelson, Danforth, Morgan, Volstead, Poterson, FitzHenry,
McCoy, and Thomas.

STATEMENT OF MR. SAMUEL GOMPERS, PRESIDENT AMERI-
CAN FEDERATION OF LABOR.

The CmairMaN. A fow days ago a requast was made that the com-
mitteo hear Mr. Gompers and somo of his associates this morning, and
1 seo they are here present. I do not know how much timo they will
want. e are a very busy committoee, but there is no disposition on
tho part of the committee to be unreasonablo about the matter or the
length of the time occupied. With that announcement, we will hear
from Mr. Gompors and his associates now.

Mr. Goympers. Mr. Chairman and gontlemon of the Judiciary Com-
mittee, let me say in the boginninit 1t it is not our desiro that there
should be hearings, and that which we have to l)resont wo shall want
to do so very briefly and occup{y but a very small portion of your time.
It is not with the intention of submitting an argument that I asked
my associates to request an opportunity of making a statoment. In
Smy judg{xinent everything that can be said upon this subject has already

een said.
. The CrammmAN. Upon what subject, Mr. Gompers? You have not
. mdi«i?it:zd up to this time upon what subject or to what bill you are
speaking. '

er. GoxPERs. I am si)‘eaking to a part of the bill known as the
Bartlott-Bacon bill, H. R. 1873, Sixty-third Congress, first session,
introduced by Mr. Bartlett April 7, 1913, and ro orred to this com-
mittee and ordered printed.

I will say that all that can be said eithor in favor of the bill or all
that can be urged against it s in print and in the hearings before the
Judiciary Committee of this House of the last Congress or of some
grev;iqus Congresses; also in print are the hearings of the Senate

udiciary subcommittee. My intention this morning is simply to say
that the bill H. R. 1873 by Representative Bartlett i, in the judg-
ment of the men and women of labor who are primarily affected by
court decisions and court interpretations of the Shorman antitrust
law, the best bill thus far drafted covering the subject.
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Woe have endeavored to secure legislation at the hands of Con
for lo these many years respecting the subject of the position of these
voluntary associations of working people, the associations organized
not for profit, and to have voluntary associations placed on an
oquality before the law with othor voluntary associations in the

nited States—the position these associations occupied prior to the
interpretations placed upon the Sherman antitrust law by the Federal
courts, which interpretation placed the voluntary organizations of
working people within the pale of the Sherman antitrust law.

We have suggested to Members of Congress; we have framed our
suggestions in the form of amendments from time to time, amend-
ments to the existing law; we have had bills drafted and introduced
into both Houses of Congress; we have had, or rather the committees
of both Houses have had oxtensive hearings, and out of one form and
another of the ar%uments and conferences compromises have been
reached, particularly in regard to one form of the judicial procedure
affecting the issuance of injunctions and interlocutory decrees, which
finally developed into what was termed the Wilson bill; that is, the
bill introduced by Mr. William B. Wilson, of Pennsylvania, in the
Sixty-first and Sixty-second Congresses. To insist upon our full
demand was deemed inadvisable and impracticable at that time by a
number of Congressmen, whom we felt wore frankly inclined toward
the legislation wo sought; and, as I say, compromises were effected
which in any event left the question of the position of the labor
associations, tho labor organizations, entirely out of consideration.

Like all other groups of men or individuals, citizens, we are human,
We have our faith and we have our principles, or at any rate that
which we believe to be principles, and wo endeavor, in so far as the
affect us politically, to seck political relief from injustice at the hands
of Congress. In pursuance of that purpose we have opposed certain
Members of Congress; that is, the men whom we knew were opposed
to the legislation we sought and believed essential to our very exist-
ence as organized bodies of citizens engaged in laudable work. We
announced to all whom it mif,rht concern that we should oppose and
we have opposed certain gentlemen for reclection to Congress because
we differed from them and they differed from us; whother they were
right or wo wero right is not the question, but we believed they were
wrong, and, as a matter of political duty as well as duty to ourse} <.
we sought their retircment as Representatives or Senators.

We have also undertaken to advocate the election of men whom /e
believed to be more sympathetically inclined, and more regardful of the
%i&hts or to the justice which we, as organized workers were entitled.

e have gone into many of the districts and States to be helpful in
them in order that the legislation might be passed which, we are
firmly convinced, is necessary to our existence as associated working
people. And we have gone further. We have gone to the various
national conventions of the great Eolmcal parties in our country, and
we have endeavore] to persuade these conventions to declare in favor
of the legislation \:hizh we were seeking. While I am sure it is not
new to you gentlemen, yet I think it necessary that I should read the
declarations of the political parties bearing upon the legislation under
consideration before four committee this morning, which we believe
is best expressed in H. R. 1873. If I should read a fow lines mora
than is contained in the declarations specifically bearing upon the
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subject, I trust that I may be pardoned because there are some of the
lines in the general declaration which seem to have little connection
with the specific subject, and yet probably in the next line or two
the matter is again referred to. Let me say in explanation, that we
a;:pearqd.upon this subject the first time before a national convention
of a political party at Chicago in 1908, before the Republican National
Party convention before the committee on platform, and submitted our
requests for declarations to be incorporated in the platform. That
party convention gave no heed to the subject; on the contrary, what
the convention declared was practically a reaffirmation of the wrongs
and the injustico against which we were protesting, so that we had
nothing, no comfort, no sympathy, no promise of any sort from that
convention. From there we went to the Democratic National con-
vention at Denver, and the sarty there made a declaration. Because
that declaration is reaflirmed in the party platform of the Democratic
National convention of 1912, it will not be necessary to read the
declaration of 1908. The declaration of the Republican Party con-
vention of 1912 was practically nil upon the sul#ect.

Mr. CARLIN. When you say the Republican Party, whom do you

mean ?
Mr. Gompers. The regular Republican Perty.
Mr. CarLiN. Then by that do you mean to distinguish the others as

irregular %
r. GoMPERS. Hardly. y not take a man at his own wording$

Thﬂ call themselves Progressives.

. CARLIN. You were not referring to them just a moment ago %
Mr. GormpeRs. I have not yet, not up to this moment, but I intend

to. The Democratic Party's platform of 1912 contained these

declarations: ’

We point to the record of accomplishments of the Democratic House of Repre-
sentatives in the Sixty-second Congress. We indorse its actions and we challenge
comparison of ita record with that of any Congress which has been controlled by our
opponents. It has passed a bill to prevent the abuse of the right of injunction. Ithas

’ d a law establishing an 8-hour day for workingmen employed in all national pub-
ic work. We repeat our declarations of the platform of 1908 as followa: *The courts
of justice are the bulwark of our liberties and we yield to no one in our purpose to
maintain their dignity. Our party hasgiven to the bench a long line of distinguished
jurists who have aided in the respect and confidence in which this department must
e jealously maintained. e resent.the attempt of the Republican Party to raise a
fancied issue respecting the judiciary. It isan unjust reflection upon a great body of
our citizens to assume that they lack respect for tha courts. It is the common function
of the courts to determine the laws which the people enact, and if the laws appear to
work economic, social, or political injustice, it 1s our dut¥s(o chantge them. _ The only
basis upon which the integrity of our courts may stand is that of unswerving justice
and protection of life, personal liberty, and property, and as judicial processes may be
abueed we should them against abuses,  Experience has proved the necessity
of & modification of the law relating to injunctions, and we reiterate the pledges of our
latforma of 1000 and 1904 in favor of a measure which passed the United States Secato
1896 relating to contempt in Federal courts and uprovidiug for trial by in cases
of indirect contempt. = Questions of judicial practice have arisen. especially in con-
nection with industrial disputes. We believe that the parties to all judicial proceed.
ings should be treated or judged impartially and that injunctions should not be issued
in any cases in which an injunction would not issue if no industrial disputes were in-
volved. The expanding organization oi industry makes it essential that there should
be no a.brid§ement of the right of the earners and producers to organize for the
protection of wages and the adjustment of labor conditions, to the end that such labor
org:ngza‘ti-}ntam%nd' ’their members should not be regarded as illegal combinations in
restraint o 0.
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There are & number of other declarations of the party convention
affecting the interests of the working people, but that which I have
just concluded reading contains the declarations of the national con.
vention of the Democratic Party upon the subject affecting the legis-
lation sought by us, as I say, in Mr. Bartlett’s bill, H. R. 1873,

I want to read, because of the interest, as well as the declaration, a
part of the platform of the Progressive Party of 1912, upon this same
subject. It says:

We believe that the issuance of injunctions in cases arising out of labor disputes
should be prohibited when such injunctions would not afply when no labor dispute
existed. We believe that a person cited for contempt in labor disputes, except when
such contempt was committed in the actual presence of the court, or so nearly thereto
l‘;; t‘(l)l ;;ltedere with the proper administration of justice, should have a right to

The. declaration of the Progressive Party upon the subject of the
right of association as differentiated from the corporations, trusts,
and combinations affected by the antitrust law of 1890:

We favor the organization of the workers, men and women, as a means of protecting
their interests and of promoting their progress.

From a careful perusal of theso declarations it will be observad that
tho national convention of the Republican Party totally ignored the
questions affecting labor’s demands for the principles of justice and
human liberty. The declarations of the Democratic Party upon these
questions is a reaflirmation of its favorable platform planks of 1908,
while that of the Progressive Party is equally outspoken and favorable,

What I wish to convey by the submission of the declarations of
both the Democratic and of the Progressive Parties is that if ever an
election in any country turned upon an issue upon which the people
have decided, it was m regard to the faithfulness with which great
?olitical ’Farties shall adhere to their declarations and party plat-

orms. The Democratic Party, although not receiving & majority of

all the votes in the popular vote for the presidency, yet received the
large number of votes which resulted in electing as the President of
the United States.the gentleman whom the Democratic Party nomi-
nated. In addition, the Progressive Party candidates received nigh
upon 3,000,000 votes, and adding the vote of the Progressive Party
to that of the Democratic Party, the two parties which declared for
this legislation cast nearly, I should say, if not more than two-thirds
of the votes cast by the people in that election,

Mr. CaruiN. Which party did the labor people support ?

Mr. GompERS. The labor- interasts opposcd particularly the re-
election of Mr. Taft, and in order to accomplish that as best we could,
we aided in every way in our pow: ¢ tho election of Mr. Wilson.

I say that when the elections ero held and later Mr., Wilson was
inaugurated as President, he cal ~d a special session of Congress to
- deal with two great questioys, in which the party had been interested
and pledged. *Now, since April, I think it was, when the special ses-
sion began, though we are vitally interested, yet because the party
management, or congressional managers, believed that they ought
not to havo their attention diverted from these two specific measures
the tariff and the currency, we have been patient and have permitw(i
Congress, without objection or any agitation, to proceed with that
legislation at the special session.

74414—vorL 1—14—-2
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We were given to understand that when the decks of Congress were
cleared of these two questions in the special session, which at that
time we all believed woulu probably have been ended in probably a
month or two, or three—that at any rate at the regular session Con-
grass would take up seriously and with the very best of intentions and
purposes this legislation. .. .

As a result of our work in this line of agitation and oplgosition on
the one hand to the clection of the candidates of the Republican
Party, and cooperation or support to the successful candidate for the
presidency, we reported the result of that work to the convention
of the American Federation of Labor, held at Rochester in December,
1912, The convention, without a dissenting voice, and after mature
deliberation, approved and indorsed every action and every utterance
of those who were intrusted with the work of pressing home upon
the people and upon the representatives of the people the legislation
we desired as really ono of the great conditions upon which our
organized lives depended. Indeed, they could do little else at that
Rochester convention, for the delegates were in large measure the
representative men who carried out that line of work in their re-
spective cities, districts, and States.

Then again, in the last conventien of the American Federation of
Labor held at Seattlo, Wash., which closed only about two weeks
ago, the entire subject was again reviewed, and the status of this
legislation in Congress reported to the Seattle convention. After
the subject-matter had been reviewed by a committee, and consid-
ered by that committee with great deliberation, it reported to the
convention that overy effort of the organized labor movements of
America should be concentrated upon the effort to induce Congress
to enact the Bartlett-Bacon bill.

Gentlemen, I am not a pessimist. By temperament, or by train-
ing, or perhaps a little combination of both, I am inclined to look
always upon the brightest side of things. But because I do so is no
reason that I must be unconscious of the conditions by which we are -
surrounded, or that I should fail to understand something of cause
and effect. Gentlemen, to-day, as has been tho fact for more than
five years, the organizations of working people exist at the whim, the
fancy, or the mercy of any administration.

Under the interpretation placed upon the Sherman antitrust law
by the courts, it is within tho province and within the power of any
administration at any time to begin proceedings to dissolve any
organization of labor in the United States and to take charge of and
receivo whatever funds any worker or organization may have wanted
to centribute or folt that it is his duty to contribute to the organiza-
tion.

Mr. WEBB. Are thore any suits pending in the courts now looking
to this end, Mr. Gomnpers 1

Mr. GoypErs. There are ne suits now pending, but an organiza-
tion of working men, the window-glass workers, was dissolved by
order of the court under the provisions of tho Sherman antitrust
law, charged with conspiracy as an illegal combination in restraint
of trade. And while that organization was dissolved by action of
the court, yet it created no furore, for this reason: I have no desire
to reflect upon the mon who are in charge of that organization as its
officers and representatives, but it was, in my judgment, supine
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cowardness for them not to resist an attempt of the dissolution of
their essociated effort as a voluntary organization of men to protect
tho only thing they possessed—the power to labor.

Mr. CArRLIN, Where was that suit brought, Mr. Gompers ?

Mr. Gompers. I can not tell you just now. .

Mr. NeLsoN. May I ask whether there wero other matters in the
cage, or were they dissolved purely as an oiganized lubor organization

Mr. GoMPERS. As an organization, their agreemonts with employers
woro cited as part of the conspiracy in restraint of trade, just as the
Supreme Court held in the case of Loewe v. Lawler, commonly known
as tho hatters’ case, the court cited the fact that out of the 83
manufacturers--—-hat manufacturers in the United States—tho organ-
ization, the union of hatters, had unionized, as the court seemed
ploased to call it, 73 of their establishments.

While my verbal memory may not be absolutely accurate, in so far
as concerns the intent and purpose of the language, the language of
the United Staies Supreme Court in that case, said:

So far had conspiracy proceeded that out of £3 hat manufacturers 73 of them were
unionized by this association, called the United Hatters of North America.

And mark you this fact. We know what the unstandardized law
of wages means; we know what effect an agreement has upon wages;
we know that unless there is some established scale of wages, estab-
lished by some authority, by some power, some force, some group—
that uniess a scale of wages and condition of employment is estab-
lished calling for & minimum wage, employers who are willing to pay
a higher wage will be compelled to meet the competition of the
employer who pays unfairly low wages, so that the only way by
which the hatters in that case and workmen generally in other cases
can maintain and support the employer who 1s willing to pay a fair
wage and grant fair conditions, 1s to use the power of associated
effort to influence the employer who is unwilling to pay a higher
wage. In other words, the more gencrally that scale could be intro-
duced the more secure was the fair employer, and the more secure
was the better paid workman in the receipt of a fair wage and fair
conditions. Yet, because the union did that thing, made agreement
with employers, the fact that they had succeeded in establishing 8
minimum scale of wages, minimum hours of labor and other condi-
tions of employment, and secured more gencrally fair standards
provailing in the trade for ihe protection of the fair manufacturers,
as well as the hetter paid workers—these facts were cited and held by
the court as proving that the conspiracy had progressed to the extent
to which I have-already mentioned of which the court made mention.

Mr. WeBs. That was a combination between the labor organiza-
and the manufacturers, was it not ?

Mr. GoMpERs. These 731

Mr. WeBB. Yes.

Mr. GomPERS, Yes, sir; the agreements were agreements made
gear after [};ear with these manufacturers. It was really what has

ecome to be known as collective bargaining.

Mr. WeBn. Have you any case where a labor organization has
been dissolved simply because they themselves united in asking or
fixing a certain wage and went no further in uniting with the manu-
facturers? .
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Mr. Goypers. I can not tell you, sir, about that. But that is the
very essence of the life of the organization. What I want to convey
is tgis, that there are probably, of these 30,000 or more local associa-
tions of working men, what we call local unions of working men and
working women, probably more than two-thirds of whom have

eements with employers. As a matter of fact, I think that every
observer and overy humanitarian who knows greeted with the great-
est satisfaction the creation of the protocol in the sweated industries
of New York City and vicinity which abolished sweatshops and long
hours of labor, and the burdensome, miserable toil prevailing, and es-
tablished the combination of employers and of work men and work
women by which certain standards are to be enforced, and no em-
ployer can become a member of the manufacturers’ association in
that irade unless he is willing to undersign an agreement by which
the conditions prevailing in the protocol will be inaugurated by him.
Yet, under the provisions of the Sherman antitrust law that associa-
tion of manufacturers has been sued, I think, for something like
$250,000, because it is a conspiracy in restraint of trade.

What I mean to say is this: T am perfectly satisfied in my own
mind that the Attomog General of this administration, the Attorney
Genceral of the United States under the present administration, is not
going to dissolve or make any attempt to dissolve the organizations
of the working people of this country. I firmly believe that if thers
should be any of them, any individual or an aggregation of indi-
viduals, guilty of any crime, that the present administration would
procec(f against them just as readily, and perhaps more so, as any
other; I am speaking of the procedure against the organizations
themselves and the dissolution of them. But who can tell whether
this administration is going to continue very long, or whether the
same policy is going to be pursued; that is, the policy of permitting
these associations to exist without interference or attempts to isolate
them? Who can tell? What may come; what may not the future
hold in store for us working people who are engaged in an effort for
the protection of men and women who toil to make life better worth
living? Woe do not want to exist as a matter of sufferance, subject
to the whims or to the chances or to the vindictiveness of any admin-
istration or of an administration officer. Our existence is justified
not only by our history, but our existence is legally the best concept
of what constitutes law. It is an outrage; it is an outrage of not
only the conscience; it is not only an outrage upon justice; it is an
outrage upon our language to attempt to place in the same category
a combination of men engaged in the speculation and the control of
the products of.labor and the ‘s)roducts of the soil on the one hand
and tho associations of men and women who own nothing but them-
gelves and undertake to control nothing but themselves and their
power to work. .

Mr. McCov. This bill refers also to associations of agriculturists
and would permit them to combine to enhance prices. I never under-
stood why they were coupled in a bill with 1 luntary associations.
What is the theory of that?

Mr. GoypEns. Let me cross my fingers, so I will not forget what I
have to say. In 1890, I think, or in 1889, when tho bill 1n various
forms was before Congress—the bill now known as the Sherman anti-
trust law—I was on earth, and so weio a number of men who were
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engaged in agricultural pursuits and men who spoke for them. We
often had conferences and talks, and we mistrusted some of the
gentlemen who had declared that they were with us, and we wanted
to have the distinct exclusion from tho operation of that law of the
organizations of working people and the organizations or the asso-
ciated efforts of agriculturists and horticulturists, who held simply
the products of their own labor, not those who were dealing with the
agricultural or horticultural products, the result of the labor of others,
1 miﬁht be interestini to say that such an amendment was adopted
by the Senate in the bill then before that body, in Committee of the

hole, and after general congratulations that that result had been
attained, that overy objection had been overcome, and that the bill
could now come before the Senate, everybody was satisfied that the
real thing that was sought would be accomplished; that is, the control
of what the world, by common consent and understanding, regards
as a combination illegal in character and really in restraint of trade.
Now, that bill was recommitted to the Judiciary Committee of the
Senate, and when it was again rel[])orted to the Senate that provision
was omitted. We say that we have been in cooperation with the
associated farmers of the countrg; the Farmers’ National Union, the
Society of Equity, and others have all been with us and we with
them. We should like to see the Bartlett-Bacon bill enacted. .

Let me call your attention, gentlemen, for a moment to this,
Under the provisions of the Sherman antitrust law, as it is now
interpreted, the hatters were muleted in the sum of $224,000 by
Mr. lLoewe, a manufacturer, who claimed that his firm was dam-
aged in the sum of about $80,000 by reason of a strike and because
in California, in San Francisco, another voluntary association of
workmen declaved that they would not purchase Loewe’s hats from
a certain dealer; would not give him their patronagoe if he, this
storekeeper, continued to sell Loewe hats. These threefold damages
were awarded, and the caso is again to come up before the United
States Circuit Court of Appeals, probably within a fow weeks or
months, on final appeal. That is the present status of the ecase.
The $221,000 awarded is threefold damages, and the costs of the
court, amounting in all to about a quarter million of dollars. This
is the third suit, the third time it comes up before the Federal courts,
and you can imagine what that meaus to us as working peoplo. In so
far as the suit is concerned, as it is introduced in the court, 1t is proved
on the official records of the courts and the hearings before Con-

ress that the whole scheme was devised by that organization which

as so recently been thoroughly discredited, the so-called Anti-
Boycott Association, an auxiliary to the National Association of
Manufacturers; they have borne the high cost of it; not one dollar
of it was paid by Mr. Loewe, except as he may have been assessed
in that Anti-Boycott Association and in the National Association of
Manufacturers. .

Out of the strike of the shirt-waist girls in Philadelphia, where an
effort was made to abolish the awful conditions in that industry, some
si)lendid women who were not working women helped to encourage
these girls in their fight that they were making, and they were sued
by one of the shirt-waist manufacturers for a sum of over $50,000
claiming threefold damages under the law. Under the Frovisions o
the law Mr. C. W. Post, the gentleman who makes out of his peculiar

‘l .
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ingredients what he calls a breakfast food and the dope which he calls
coffee, brought suit for $250,000 against the American Federation of
Labor and against the Buck’s Stove & Range Co. jointly, because as
a minority stockholder of that company Mr. Post declared that that
company should have sued us for the amount they lost during the
dispute between the company and the men of our movement, and
that he was therefore deprived of this monetary advantage. Accord-
ingly, he sued the company and us jointly for $250,600 and demanded
the threefold damages; in all, $750,000.

Mr. FLoyp. Where is that suit pending?

- Mr. GoyPERS. That suit is not now pending. It was in the Fed-
eral courts of St. Louis. I will say, so far as that suit is concerned,
we think it is now entirely removed from any further progress; but
the fact is that the suit was brought and had to be defended and
fought up to the Federal court of appeals.

Any man, any employer, any business man who can show to the
satisfaction of & jury that ho has been injured in his business by the

“action of working people, can claim threefold damages, and, as in the
case in point, in the hatters’ case, men have been ruined, men who
never have had much, but had a little equity in homes and a little
monoey in their savings banks, but have lost all in defending these
suits. In addition, are the criminal provisions of the Sherman anti-
trust law, which I beliove are set out in sections 1, 3, and 7 of the
criminal provisions—I think it issection 7—by which anyone adjudged
guilty can be sentenced to a fine of $5,000 and one year’s imprison-
ment, simply because of his activities, such as nothing more than
agreeing that he will not work, if you please. In New Orleans only a
fow years ago, men were indicted, working men were indicted, for no
other reason than that, without violence, without any destruction of
Bropert, , they supsorted a number of workmen who refused to work

elow the standard scale of waFes provided for that kind of work
The men were indicted becausc they did that. That was a conspiracy
in illegal restraint of trade under the provisions of the Sherman antt-
trust Jaw. I have been met with the statement “Well, these men
wore not prosecuted.” That is true, but they were indicted, and
when men are indicted their liberty is impaired.

In Jacksonville, not more than a year and a half ago, a number of
men were indicted under the provisions of the Sherman antitrust law
for the very selfsame condition of affairs.

In Kentucky, only about two years ago, & number of farmers were
not only indicted and tried, but convicted and sentenced to various
torms of imprisonment because of alleged violaticn of the Sherman
antitrust law in that they had agreed not to sell the product of their
own labor under a certain price. .

Mr. McCov. Was it strictly their own labor, or was it the labor of
themselves and such men as they hired

Mr. Gompers. I understand it was the product of their cwn labor,
and in any event now, supposing, for the sake of the argument in the
case of these men it was not entirely the product of their own labor,
but the provisions of the Bartlett-Bacon bil}, to which I have referred,
provide purely as the product of their own labor.

. Dupr£. It will not exemt})t. from punishment Mr. Hahn and
Mr. Brown, who were sentenced a few days ago as cotton poolers.
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They were sentenced to a fine of $4,000 for a combination of cotton;
they did not produce it.

Mr. Goapers. You have me up in the air.

Mr, Depre. I will waive the question.

Mr. GompErs. I do not know anything about it. I have been on
tire Ig(;) so much; I have heen out of Washington now for nearly seven
wueks, and many of the things which have occurred in the meantime
have escaped me, and that 1 sul!l)pose is one of them,

Here is a case: You know the awful struggle of some years ago
through which the miners of the country passed—that is, from 1887
until 1901 and 1902—a geriod of about 14 or 15 years, I should have
said. For 30 years, within my own recollection and observation, the
men in the mining industry were the most impoverished of any in all
the country. Their wages were reduced in scason and out of season,
They became demoralized—I do not wish to use a stronger term;
only anyone who observed tho conditions as they existed then would
apply a stronger term. In 1897 I began in the bituminous fields to
inaugurate a movement for the purpose of establishing a minimum
scale. Oh, what a struggle it was; what a terrific struggle, involving
privations and sacrifices. But the miners were accustomed to live
on little, and it did not involve so very much to live on a little less.
Finally an agreement was reached, and it made sure its work; its
influence extended into the anthracite regions, and there the move-
ment went along. And it finally produced results several years after-
wards, when the miners went out on their strike in 1901. 'Wo all know
what that meant. We all know not only the sufferings of the miners
but that the terrible conditions prevailing in the anthracite coa
regions were exposed to the world’s horror. They made a struggle,
an hcroic effort. 'We know how that coal strike either affected or
threatened to affect all of us. The strike came to an end. It was
adjusted. Certain improved conditions came about in the hours of
labor; in the conditions of employment; in the right to expend their
labors where they would, where they preferred, and so on. It im-
groved their condition, so that the miners generaliy of the United

tates occupy about as good a position, as good an average position,
in the economic and material world a% do the workmen of most other
trades and among the best paid trades. Now, you know the condi-
tions there were In West Virginia; you have read them; some of the
committees of Congress have made investigations.

The same conditions in a degree existed in Colorado, and now the
miners, the coal miners, are threatened with a reduction in wages,
due to the conditions which have prevailed and still prevail to a large
extent in Yyest Virginia and which prevail in Colorade. Now either
they must concede to these employers of these districts—after these
hard won battles—concede to these employers the right to reduce
wages, or they must try to secure better wages and better conditions
for these miners in West, Virginia and in Colorado. And, gentlemen,
because the miners in their organization, the United Mine Workers
of America, prefer to appeal to their employers to secure better con-
ditions for the working miners, the officers of this organization have
been indicted by the Federal grand jury as criminal conspirators in
illegal restraint of trade under the provisions oi the Sherman anti-
trust law. They may send these men to jail; maly send them to
prison; but is that going to solve the question? Is that going to
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satisfy the need? Is that going to rid the country of any inconve-
nience which may be occasioned by the exereise of the activities of
the working people, either individually or as a group, or as an asso-
ciation? Does any man fancy to himself that after all the stru}%gles
which have been made by the working pecple to secure for them-
selves the improved conditions in their work, in their lives, and in
their homes, that they are going to give up these associations without
& struggle?

Our organizations of labor in the United States aro purely Ameri-
can in character, in conception, in growth, in development, in ideals
in idealism, in methods, and in operation. Indeed we hold an
declare, much to the chagrin of some who in other countries and in
our own, do not understand us—we hold and declare that this
American labor movement of ours is purely American in government,
in administration, in convention. We mght liken it to Congress in
the makeup of our organization, which is similar to our Federal Gov-
ernment. If I could take & moment of your time to indicate what
I have in mind, I would do it. Let me say that we have, like the
municipality, our local unions, or the central bodies of these local
unions, which constitute the local movement and government; the
State federation, which corresponds to the State government in terri-
torial scope; we have our international unions, which form the integral
part of the Federation and which have ecach of them their own self-
government; and the American Federation of Labor, a federation of
them all, possessing only such powers as are conceded to the Ameri-
can Federation of Labor by these affiliated and constituent bodies,
and every other rith and every other power reserved to themselves.
So, I may say, we have the initiative and the referendum; we have a
convention and we dea! with the subjects affecting us, not only as
workmen and work women, but affecting us as citizens. I venture to
say, gentlemen, that if you will examine first the report of the execu-
tive council of the American Federation of Labor, made at the
Seattle convention, which as I have said closed its work about two
weeks ago—the convention held from November 12 to 22, 1913, inclu-
sive—you will find here that the printed official cheedings of that
convention, covering about 412 pages, deal with the questions affect-
ing us, not only as workers, but as citizens and men, and deal com-
prehensively and I believe practically and wisely with a number of
the gieat questions affecting us as & Nation. I'am willing that this
record of ours, a true vecord of the proceedings of this convention
to which I have referred, shall be submitted for criticism to any
humanitarian, to any economist, {o any patriot who really loves
liberty and justice and who aims to werk for the proFress of our
Republic by law and with a due regard for human weliare and the
advancement of our country. I challenge the world of eritics and
opponents to find a flaw, to find one minor chord, which does not
express the highest and the best thought and hope for all the people
of our country and our time.

- Our organizations are going to exist. You can not drive them out
of existence. Eract any Jaw you pleaso, make them criminal con-
spiracies and instruct the officers of the Federal Government with its
Ag'my.and Navy, if you please, to drive out these organizations, and

ou will find that it can not be done and will not be done.  All history
lustrates this one fact, that whatever associated effort existed at
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any given time in tho history of the world; any associated effort which
existed for the purpose of propagating the idea of liberty; the idea
of freedom; the idea of human justice; the idea of bettering the lot
of the poor devil who produces the wealth of the world—every effort
to crush them out may have apparently succeeded, but what was
then before them? The open movement of men v'ho asked consid-
eration for that which they had to present became the undesrground
secret organizations, which held their meetings in subterranean pas-
sages or in woods and forests. and had to bury their records, which
on { in the rec2nt past have been unearthed and given to the world.
We aim in jur movement to epitomize the struggles of labor
throughout ihe ages. We aim to express the best thought and the
hopes of the wage-earning masses of our country. We aim to accom-
plish the improvement of the condition of the toiling masses b
gradual, natural, and evolutionary process. We present our demands
to the conscience of the American people, and the declarations whicia

. I read here this morning as coming from the conventions of the

national Democratic Party and of the national Progressive Party,
these declarations were not made as a divination; it was not a per-
gonal inspiration; it did not come out of the clouds; these declara-
tions were made in response to an agitation and a deep-seated feeling
among the people of our country that these declarations, this legisla-
tion, were necessary. In response to that general feeling and that
general demand the declarations were made.

Now, we come before you. We know that in many countries there
have been formed among the working people, not only the organiza-
tions which I have tried to outline, but also other kinds of organi-
zations, some of them supposed to be industrial, some of them sup-
posed to bo political. Indeed political parties have been founded
under various names—the Independent Labor Party of England, the
Socialistic Party of Germany and of Austria and of other countries;
in the American labor movement, the American Federation of Labor.
We are endeavoring to carry out our movement upon the theory
recognized in American governmental work and development; that
is, you say to us that there is no such thing as a wage-working class;
the traditions in our lives preclude the possibility of asserting there
are two or more classes; you say to us that there is no privileged
class in the United States. I shall not attempt now to discuss or to
criticise or to deny that proposition; but I do say that we are of your
fellow-citizens and that a large part of your fellow-citizens, an over-
whelming number of the voters of our country, have indorsed our
legislative proposidon by their votes. We ask relief. We ask that
their will be put into effect by the enactment of this legislation, which
is so essentiul for our very existence, our normal existence, that we
may continue our work along our lines. and with the highest and the
best motives and purposes and achievements, and thus, judging our
future bly(' our past, we shall groceed in the orderly development of
our work and movement and bring hope and comfort and better
conditions in the life of our fellow-workers. We ask that we may
be permitted to go on with our work. We do not ask an{ immunity
for any criminal act which any of us may commit; we ask no immu-
nity for anything; but we have the right to existence, the lawful,
normal existence as a voluntary association of workers, organized not
for profit, but organized to protect our lives and our normal activities.
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Mr. WEBB. Doas this bill give you what you want? I understand
from reeding it that it gives you the right to fix your own standard of
wages among yourselves; fix your own hours of labor among your-
sclves. But, now, does this bill give you the right to go further and
do what I interpret J'our remarks mean you want done; that is,
after you have furmed this agreement among yourselves as to hours
of labor and wages, to go still further and contract with a manufac-
turer, or with manufacturers, that they shall pay this particular
wage and adopt these particular hours; and that if they do not adopt
these wages and hours of labor, that you have tho right to boyeott
them; and if they do adopt them they shall have no right to employ
snybody else except one of your organization and upon the wages
and the hours specified in your contrect with them? ™ Is that what
you want accomplished, and is that accomplished in this bill ¥

Mr. Gompers. We think that that which we ask is accomplished
in tha bill—the right to own ourselves; the right to contract, whether
singly or collectively, for our labor power; the right to control our -
waﬁes and to expend them just az we will, without regard to the let
or hindrance of anyone. .

Mr. CARLIN., Mr, Webb referred to the right to boycott. Do you
think that is included in this bill §

Mr. Gompers. I think itis. Of couise, like the Quaker whose dog
had stolen his piece of meat. He declared that it was against his
faith to inflict pain upon him, but he said: “I will give thee a bad
name, thou mad dog, mad dog,” then began followmf up the dog
and running after him and all the time shouting, “Mad dog, ma
dog, mad dog,” and the crowd joined in yelling, “Mad dog, mad
dog,” until some fellow took a club and struck the poor animal
across his head and killed him. We call it boycott; then we hear of
the primary and the secondary boycott. Boycott, as we have comne
to understand it, is not exactly as we undertake to exercise it. The

uestion of the hoycott, as we expected to exercise it and have the
right, we hold, to ¢xereiso it, is the right either singly or collectively
to bestow or withhold patronage upon anybody or from anybody.
If we have our wages and go into a store and say: “We do not like
the cut.of your jib; we do not like your physiognomy; we do not like
the color of your hair; or you are bald-headed, and we do not like to
deal with a bald-headed man and we are not Eoing to give you our
patronage”—that is all there is to it. Or whether we say: “You
are selling this book, which we regard as immoral or improper. We
believe that in the manufacture of the book sweatshop conditions
preveiled. We believe it is the work of some rum seller---put it as
you please, upon any hypothesis, upon any ground, and unless you
stop selling that bsok produced in that way, why, we will not onl
notu buy that book from you, but we will not buy any other boo
from vou. We will not buy any other book from you.” What
vested right has this man in my patronage or in the patronage of
anyone else that the pation can not withhold it and bestow it as
he pleases? That is al! we understard and propose to excrcise under
the provisions of this bill when enacted into law. .

As a matter of fact, let me describe to you what the American
Federation of Lubor has ever done, and the extreme cases which it
has ever done in the case of what is known as boycott. An organiza-
tion of working people, sometimes not so very well organized, if they
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over get into trouble with en%)lo ers respecting them as wage eariers,
they appeal to us for aid. We first make an investigation, and then,
after making an investigation and learning tho cause of the trouble,
endeavor to adjust it. If we feil in adjusting the dispute, and we
find that the cause is that of the working people themselves, why we
simply do nothing; if we fail in adjusting the dispute, and find that
our own people were at fault in part or in whole, the matter is dropped;
but if we, after our investigation, find that we were not only unable
to adjust the difficulty, but that the difliculty was caused by and Ero-
voked by the employer, why we declare that we have made the effort
of adjustment ard have failed; that we have made an investigation
and found that so and so was at fault; that he was unfair to his
employees, and we say: ‘‘Secretaries of unions will please read this
notice at their meetings and friendly and labor papers please copy.”
Now, after that would appear once, there was & list in the American
Federationist un-er the title ¢ We do not patronize this list.”” This I
am quoting substantially. I do not want to be understood as ’Fltllotin
the exact language, but the essence and purport of it. ‘The fol-
lowing list of business men have manifested their unfair attitude
toward their working peopls, and we have declared that we will not
patronize them.”

That is the sum total. There has never been from the American
Federation of Labor, either by word or deed, or in print or in any other
form of utierance or expression, a word that ever went forth of greater
import or purport than I have mentioned just now, and yet under the
rrocess of injunction and the interpretation of the Sherman antitrust
law by the Federal coults, we have been deprived even of doing that.
We have gﬁ)ne along; we have increased in the memnberships of the
unions afhliated to the American Federation of Labor; more than a
quarter of a million of men have come into our federation within this
pest year, and then we are asked: “If that be a fact, and you speak
of it as if 2you are proud of it” (and I am), “why do you ask this
legllslation ” . L. .

. Irepeat that I am an optimist; I helieve in the good and in the true
and in the final outcome of the things, but you have got tc do your
duty and prevent the possibility of what may come. We may not
always be fortunate enough to have men in the administration of the
affairs of our country that shall deal fairly with these great problems
and questions of these organizations. .

Mr. CaruiN. Right along that line can you tell the committee what -
is the condition of labor to-day in the country? Is there any unusual
amount of unemployed ¢ . . .

Mr. GompPers. I think not, sir; that is, not to any appreciable
extent. Of course, one poor dovil out of work, so far as he is con-
cerned, the whole world might be out of work. He is suffering, and
his family is suffering. I supposo there is not any change, any gov-
ernmental change, which can be made in gmg'thing affecting industries
at all, but what during the transition period some people will feel the
effects of it.

Mr. CarLIN, But nothin% beyond the normalt .

Mr. GompERs. I think there is - little beyord the normal, but I
am very sorry to find that there are some numbers of my fellow
workers unemployed. It may be a little beyond the normal, but I
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apprehend that it is due more to transition from one condition to
another, rathsr than to any real depression.

Mr. Froyp. I want to see if I understand your position. If I
understand Kour position under the existing status of the law as
detormined by the Federal courts, if the Attorney Goeneral should

roceed to dissolve any of your labor organizations they could be

issolved. Is that your proposition?

Mr. GoMPERS. Yes, sir.

Mr, Froyp. And that your oxistence, therefore, depends npon the
sufferance of the administration which happens to be in puwer for
the timo being?

Mr, GompERS. Yes, sir.

Mr. Froyp. What you desive is for us to give you a legal status
under the law ¢

Mr. GoMPERS, Yes, sir.

Mr. FrLoyp. So you can cairy on this cooperative work on behalf
of the laborers of the country and of the different organizations with-
out being under the ban of the existing law?

Mr. GoMPERS. Yes, sir.

Mr. CarLiN, In other words, you want to be exempt from the
operation of the Sherman antitrust law ¢

Mr. GompERs. Yes, sir.

Mr. Carnin. That is the only law which affects your operations, so
far as tgour discussion goes this morning? -

Mr. GoMpeRs. Yes, sir. I hold that it first was the intention of
Congress that the voluntary association of workmen and work-
women and of agriculturists and horticulturists with respect to the
product of their own labor shou'd not como under the provisions of
that law, and that the Senate passed such an amcndment. Tlhien the
House of Representatives, on one or two occasions, passed by a
practically unanimous vote such an amendment. If vou will look up
the Congressional Record you will find an amendment, the Littleficld
amendment to the Sherman antitrust law, When an amendment was
offered wo asked the Republican Membeis, then in control of legisla-
tion, to incorporate this amendment in their bill, and they refused,
each one of them, Then we went to the Democrats and asked them
whether thoy would. The amendment was offered to the bill from the
floor and the amendment adopted, I think, with but eight or nine
dissenting votes, and so I say that, as a matter of fact, at one time
the Senato adopted the amendment while the present act was a bill
‘before the Senate—adopted the amendment, and at other times,
on one or two occasions, the House, by specific terms, adopted the
amendment, and did so practically by unanimous vote.

We hold that it is a very far-fetched interpretation to characterize
the officials of the voluntary associated workers and to place them
under the same category as the trusts and corporations. How can
thero bo a trust among workers in'so far as their own labor power is
concerned?_ A trust, as I understand it, is a combination to control
products. Labor power is not a product. Labor power is inherent
1n and inseparable from the human body, the human heart, and the
human soul. How can thero be a trust in such a nonexisting thing,
which does not exist and does not make itself manifest at all until it is
exercised in the production of something ¢
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Mr. Morean. May I ask this question right along that same line?
As I understand these prosecutions and judgments and indictments
against labor organizations are based upon provisions in the Sherman
antitrust law? -

Mr. Gourers. To s (f;reat extont; yes, sir. ’

Mr. Moraan. Would it be satisfactory or accomplish the same
purpose for you, instead of enacting tho provisions of this bill, if you
would simply amond the Sherman antitrust law by adding a clause
something like this:  Provided, however, That nothing herein shall
apply to labor organizations or agricultural or horticultural organi-
zations.” Would that cover the same ground as this bill

Mr. GoMpErs. Substantially, yes, in so far as that is concerned;
but yot the Bartlett bill is the result of the work of Senator Bacon and
Representative Bartlett. Thero is not anything that we have to hide,
and we have no desire to hide anything we do. Wae tell you that we
have tried to prevail upon Senators and Representatives to favor
the principles of the bill for which we are contending—these rights—
we have tried to prevail upon them, tried to get them to see our l])oini'.
of viow. Now, thon, we had a number of bills—the Clayton bill, by
the honorable chairman of this commiittee, passed in the House; the
contempt bill, passed in the House in the last session. Neither of

. them gained much headway in the Senate,

Mr. CareiN. You considered those good bills, though?

Mr. GoMpERs. Yes, dealing with theso specific subjects. They did
not, howoever, affect the status of the labor organizations, and 1 want
to say that in this bill we endeavored to provail upon Senator Bacon
and upon Mr. Bartlett to advocato and support the passage of the
Wilson bill—the bill by Mr. Wilson, of Pennsylvania—in the Sixty-
first and Sixty-second Congresses, and they declared that they could
not see their way clear to support that bill. They said that a bill
could be drafted that would meet the subject in its entirety and
cover it fully, both as to the guestion of relieving the organizations
from the present status under the Sherman antitrust law and
remedying the abuses of the issuance of injunctions and so forth
and so these two gentlemen collaborated and the Bartlott-Bacon bill
ig the result. I am sure I am not betraying any confidence when
I say that our viows were sought upon the bill and wo were very
glad to give it our indorsement, and, as I said, both at the conven-
tionof the American Federation of Labor and .

Mr. CarLIN. The only way we can safely legislate for the future is
to be certain we have learned proper lessons from the past. How
has the legislation of this Congress, so far as we have gone, affected
your organizations ] ‘ ]

Mr. GompERs. I think it has been sympathetic and constructive.
I ought to say in connection with that, sir, that for this legislation,
good as it is, we could have waited a yoar, or five years if necessary,

or some of it, frovidin the legislation affecting our very vitality
were onacted. 1 might have to go without pie or beefsteak for some
years and I could manage to get along without them, but I could not
very well got along if you should deprive me of every means of
nourishment. . .

Mr. CaruiN. This bill, or a bill accomplishing tho same results in
effect, were it passed in connection with what already has been passed,
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I take it from what you have said, you would consider the whole sub-
ject of legislation favorable to the workingman?_ .

Mr. Gompers, I think so; yes, sir.  And I will say this, I would
have a very hard time, I think, if I attempted to recall or to state
all these splendid pieces of legislation which have been enacted.
There hayve been more than those aflecting the workers directly and
sgeciﬁcallv. What this bill really will mean if enacted into law is
that it will just unfetter us and give us the right to live. If we now
or at any other time are guilty of any criminal act; if we are guilty
of any unlawful act; of any act that any other man or group of men
can not perform, why we are subject to the general laws, as is every
other citizen or group of citizens.

Mr. CaRrLIN. Is it not true that the present Congress has, at least
in one measure which passed this extra session, given its approval
to the principle involved in this bill? T refer to the provisions in
the general deficiency bill?

Mr. GoMPERS. Yes, sir; tho declaration-—tho question of the
$300,000, for whatever purpose it might be expended, was practically
insignificant, Lut it was a declaration on the part of Congress that
that money should not be applied for the prosecution of men engaged
in normal work, which is, in work not unlawful, It was a declaration
that meant much; it was significant, and this is the logical sequence.

Mr. CArLIN. Do you not think it was practically an indorsement
of the bill you support?

Mr. GoMPERS. There is no question ahout that. :

Mr. Moraan. I should like to pursue my question a little further,
that I may have s little better understanding. I undorstand, then,
that the provisions of this bill really go further than a provision
would which would simply provide that the provisions of the Sher-
man Antitrust Act should not apply to labor organizations. In
other words, there are some additional provisions in here that give
you aflirmative relief, so to speak, that you would not got simplfr by
i)assmg a proviso that the Sherman Antitrust Act shall not apply to
abor .organizations ? .

Mr. GoMPERS. Yes, sir; that is just the situation. The bill ac-
complishes the reliof at once instead of by two separate measures. I
may not be a very com‘potont judge of the lphmse:olo;:,vy or the con-
struction of a biil, but if I havo any knowledge at all worthy of con-
sideration I think that it is really one of the very best constructed
bills that I have ever read, of any in which I have beon interested.. I
do not know that I have anything to add.

Mr. CaruIN. Just one othor question, Mr. Gompers. From your
point of view, and the point of view of labor, does the workingman
see anything 1n the.outlook in the country in & business way to dis-
courage labor at all? L :

Mr. GoMpERs. No, as balm in Gilead.

Mr. CARLIN. As balm in Gilead. In other words, overything
looks hopeful ¥ .

Mr. GoMpERs. Yes, sir. I have spent some little time in trying to
demonstrate to people who would not see that their conditions have
been improved. I delivered a lecture on last Friday afternoon in
New York bearing upon that phase of the subject, the improved

-
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conditions which have come, but I am satisfied that we are going to
have better conditions for tho people of our country. I suppose that
some people will be affected by the legislation of the Congress; will
be affected by the activities of the working people in insisting upon
improved conditions as a reward for labor, and the service they are
performing to humanity. Somebody is going to be affected. It is
an ill wind that blows no one good, and there is not any balmy day
that brings rclief to the millions that will not affect some poor indi-
vidual very badly; there is not a thing that you can do that will not
affect some one; but when legislation and human activities con-
tribute so much to the welfare and the opportunities of the people,
the incidental one who suflers, he is to be pitied, but the misfortune
cai not be helped.
will say this in closing, that we are very anxious that this legisla-

tion shall be enacted at an early date. For Heaven's sake, if you are
?lympathetically inclined and will enact this legislation, please do not

efer it until so late a day in Congress that when it shall pass the
House it must run the §aunlot of the Senate, and then, in the closin
hours of the Sixty-third Congress, wo find our bill shunted aside, an
that we have got to begin over and over again.
. Mr. ?CARLlN. This same bill has been introduced in the Senate, has
1t not )

Mr. GoMPERs. Yes, sir.

Mr. CaruiN. And the Senate have the opportunity to act as
early as they please, I think this committee, if they act at all, will
act promptly and at an carly day, and it might be well for you to
look after the Senate a little now. Get them stirred up.

Mr. GompeErs. We will try that, but for Heaven’s sake do not let
us be hung in the air. If Congress does not want to enact this bill,
I do hope that it will be said early.

AFTER RECESS.

The commiittee met at 12.30 o'clock p. m., IHon. Ienry D. Clayton
(chairman) ]n'csiding.

Present: Representatives Carlin, Floyd, Dupré, McGillicuddy,
Mitchell, Nelson, Danforth, Volstead, Henry, McCoy, and Thomas.

STATEMENT OF HON. A. 0. STANLEY, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF KENTUCKY.

Mr. StaxLey. Mr. Chairman and ﬁontlomen of the committeo, I
have a bill before this committee which I ask to be amended by insert-
ing “from and after January first, nineteen hundred and fiftcen,” or
some other such dato as the committes may deem fit.

The CaairMaN. What is the number of your billt

Mr. Stancey. H. R. 5703.

The CnairmaN. You want the text of it amended so as to make it
effective January what time? .

Mr. StanLEY. I would suggest January 1, 1915, or such time as the
committeec may deem advisable. That is a matter of detail.

The CuammMaN. The text of the bill is what?

>
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Mr. SraniEy. The bill provides that no person who is engaged as
an individual or as & member of a partnership or as a director or
other officer——

(H. R, §703, Sixty-third Congress, first session.)

A BILL To prohibit persons enge‘ged in the manufacture and sale of railroad cars, locomotives, railroad
ralls, and structural steel, or in the mining and sale of coal, from becoming direclors or other officers or
omploym of railroads engaged In interstate commerce.

Be it enacted by the Senate and House of Representaiives of the United States of America
in Congress assembled, That from and after June thirtieth, nineteen hundred and
eleven, no person who is engaged as an individual or as a member of a partnership,
or as a director or other officer or an employee of a corporation, in the business, in
whole or in part, of manufacturing or selling railroad cars, or locomotives, or railroad
rails, or structural steel, or mining and selling coal, ehall act a8 a director or other
officer or employee of any railroad company which conducts an interstate-commerce

business. . . .
Skc. 2. That any Person who shall be guilty of a violation of this law shall be

punished by a fine of $169 a day for every day during which he shall act as a director,
officer, or employee of tha railroad company, or by imprisonment for such period as
the court may designate, not exceeding one year, or by both such fine and imprison-
ment, in ¢he discretion of the court,.

This is a very short bill; it says in very fow words exactly what it
means, and if this committee means to onact any legislation for-
bidding interlocking directorates, combinations between industrial
concerns which are manifestly pornicious, why it will enact this
measure. I have taken occasion to call .the attention of the com-
mittee to these particular abuses because it is the most manifest, the
most indefensible, the most crying offense of the kind in the whole
range of combinations in restraint of trade, the immediate effect of
which is to maintain at an exorbitant price the cost of a product.
The evil results of the close relationship between common carriers and
those who produce the things which common carriers use has been
illustrated so often, has been demonstrated so often, that it would be
& waste of time for this committee to hold hearings on the subject.
In addition to that, I do not believe that thero is a liberal railroad
man in the United States who will come before this committeo and
oppose this measure. When I was chairman of the committee which
investigated the steel corporation men like Percival Roberts, a
director in the United States Steol Corﬂoration and a director in the
Ponnsylvania Railroad, admitted that this sort of thing was an abuse,
& bad practico—the close relations hetween industrials and carriers.
Mr. Wood, the vice president of ths Pennsylvania Railroad, when
asked the direct question if common carriers should be permitted to
own and operate industries or if industries should be I})ermitted to
own and operate common carriers waited, as Judge Danforth will
remember, for a moment or two before answering; he weighed his
words very carefully and then said, in effoct, that the practice was
indefongible. Julian Kennedy, in my opinion the greatest engineer
engaged in the business of constructing groat steel plants, flour mills,
blast furnaces, and so forth in.this country and in Europe, who con-
structed the furnaces at Gary and the furnaces for the Carnegie steel

lant, who constructed like works in Indiana and China, dwelt at
.engtﬁ upon this abuse. Tho Interstate Commerce Commission, in
. its report of February 22, 1911, Mr. Prouty, calls attention to this



TRUST LEGISLATION. 81

evil resulting from the close relation existing betweon the makers of
supplies for railroads and the common carriers, as follows:

The vice president of a railroad company testified during the hearing that his
company could buy locomotives of the.best two concerns; that on account of the
freight rate, as a practical matter, it could buy Bessemer steel rails of only two com-
panies; that structural iron of the larger sizes could only be procured from four or five
companies; and that in the purchase of cars he was confined to seven or eight inde-
pendent plants. It is well understood that in recent years the price of structural steel
In larger sizes and of steel rails has been uniformly maintained. It iz also well under-
stood that the same men who are potential in the United States Steel Corporation
aq«li th; American Locomotive Works are influential in directing the policy of our
railroads, .

Now, if, to use the popular nomenclature, the Steel Trust is to determine the price
which shall be paid for rails and for bridges; if the Locomotive Trust is to determine
the price of engines, the Car Trust of cars, and the Labor Trust of labor; and if therail-
ways have only to meet the demands made by these combinations and charge over to
the public by an increase of rates whatever is paid, a most unfortunate situation has
developed. There is nothing in all this which enables us to say that railways do pay
extravagant prices, and if we are satislied that present rates do not yield an adequate
return we should, notwithstanding these conditions of monopol{, unhesitatingly
:gprovo an advance; but in view of the monopolistic character of the business we

ould pro ceed with caution, =~ | .

This bill seoms to be an amplification of the commodities clause of the present act.
The commission is of the opinion that unjust discrimination and undue preference
will exist 8o long asa carrier competes with others in the marketing of commodities or
Eropertiee. . The producer or manufacturer whe has no interest in a carrier must base

is calculations upon his experience in producing or manufacturing, plus the lawful
transportation charges of the carriers. The carrier that engages in the manufacture
or production and also in the transportation can combine the two in such a way as
to profit by the carriage if it does not profit by the manufacture or production, or to
profit by the manufacture or preduction if it does not profit by the carriage.

‘The commission i3 of the opinion that carriers ought not to have any interest in the
commodities which they transport. This does not go quite so far as to say that the law
ought to prohibit a manufacturer or producer from owning some interest in the car-
rier, or an officer or director of tho carrier owning some interest in the manufacturing
or producing industry, but such interest ought not to be controlling.

bil?lzr. WesB. You have no doubt about the constitutionality of the

Mr. StaxLey. None in the world. Mr. Webb, 1 tuke it that this
committee has often reviewed the sweeping statements of the Supreme
Court touching tho plenary power of Congress over interstate com-
merce, from Gibbons and Ogden on down. ' You will remember such
expressions, I think, in the Bauman casc, in which the court holds
that in interstate commerce there are no States. I take it that Con-
gress has the same power over the public highways constructed from
ties and rails that it has over a public highway called a navigable
stream, and that it can usc its own discretion in seeing who shall
operate that highway and who shall not, and upen what terms and
conditions it shall operate. i )

I hold that in a strict sense there is no such thing as a quasi public
sorporation, as that term is usually used. There is no such thing as
a corporation that is half private and half public. A quesi publio
corporation is a public corporation, and it is private only in the sense
that the officers of the corporation, those who direct and manage its
affairs, are paid out of the carnings of the corporation and not from
the public Treasury, but in every other sense they are absolutely
public servants; and that he who ogerates an interstate highway is a

ublic servant, a Federal officer, and that he and his business is abso-
utely in your hands and you can say who shall be its president, who

14414~V0L 1148
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shall bo its directors, who shall be its employees, and what shall be
their charges, or legislato as to any other detail of their business with
the absolute assurance that you are firmly upon jurisdiction defined
and settled by innumerable decisions of the Supreme Court of the
United States.

Mr. NELsoN. Maybe you are just prohibiting a form of it as a
director; but supposing the same party owns the two concerns, the
stock, then how would you reach the evil

Mr. STANLEY. I have other measures; I have now & bill which will
shortly be presented to this committee which goes at length into that
question. I do not mean to say, gentlemen, that this bill is sufficient
to reach the whole matter.

Mr. NeLsoN. It merely reaches the directory form?

Mr. StanLEY. I merely reaches one lihase of the directory form,
I wish to bo very brief here to-day, but I will say that this bill is not
adequate at all to reach the evils incident to interlocking directorates.
But you have two evils that confront you; first is the pernicious
results of the intimato relations between those who are engaged in a
Bublie and those who are engaged in a private business. Now I

old, as a general proposition, that no man should occupy the dual
relation of a comptroller in a public and in a private business. Ihold
that no man should have the right to operate a public business and a
rivate business at the same time having a pecuniary interest in both,
K)r tho simple reason that it is easy enough for him in that event to
pervert the business of the public through the aggrandizement of the
private industry. He has two pockets in the clothes of the same man,
ono filled from the proceeds of the public business and the other
filled from the proceeds of the private business. Now s:ppose the
Interstate Commerce Commission, having plenary powe:r to say how
much he shall put in this pocket, puts a ban upon his earnings in the
_ Bublic pocket, if he can secretlﬁv divert the earnings of that public
usiness to the private pocket he will inevitably do it, will he not?
And that is oxactly what they have done; and that will be remedied
by legislation much more elaborate "than this bill. This bill is
intended to reach simply this: The manufacturers of the apparatus
by which public carriers are operated; their rails and their cars and
their locomotives and their fuel. In other words, I mean that the
men who supply the tubes for their boilers and the plates for their
boilers and the rails and the spikes and the like are also the men who
sit on the boards of directors of these concerns.

Now, the Interstate Commerce Commission says that we will look
at your earnings in order to determine the fairness and justice of
your rates. It is im?ossible for the Interstate Commerce Commis-
sion to fix the tolls of a railroad like it fixes the tolls of a turnpike.
It has the same power cxactly, I maintain. You can say to the
turnpike company: “ You shall charge so much for a horse, so much
for a head of stock, so much for a vehicle drawn by two itorses, so
much for an automobile of a certain horsepower’’, and so on; but you
can not say to the railroad: ‘* You shall charge so much for hauling a
carload of sand and so much for lmulin$ a ton of 1ails, and so much
for hauling this, that, and the other thing”; it is & more complex
business, and you are bound to give to the voads a wide discretion in
the classification of freiﬁht and in the ﬁxin%l of its tariffs, because
they are affected by other roads reaching the same points. They
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are affected bfy the competition of water carriers; they are affected
by the cost of construction, and you can not lay down those simple
hard and fast rules. And so, as an inevitable result, tho Intcrstate
Commerco Commission has looked at the capitalization of a railroad
and if it is anything like justly capitalized you will find from all o
these advanced-rate cases that they then have said: “If you are
making, say, 7 per cent on your preferred stock and paying 5 per
cent on your bonds, your returns are the most available measure of
tho jlustice of your rates”; and_they have said: “ You may carn so
much upon a fair or an approximately fair capitalization.’

Now, the railroads know that their earnings, their nominal earn-
ings, are in fact the measure of their tariffs, and if they carn 10 per
cent on their preferred stock and 4 or 5 or 6 per cent on their com-
mon stock it will not bo long before some man will come in and com-
plain of the rate, and he will call attention to their enormous earnings,
either based on their capitalization or based on the train mileage or
based on the ton mileage, or based on some of the standards by
which tho earnings of roads are mecasured. In that e¢vent, if the
earning is excessive, the rate probably will be cut; but if tho railroad
shows that by these various standards it is only earning what other
roads are earning, the Interstate Commerce Commission will say that
this rate is only a fair compensation for the sorvices rendered and
for the capital Invested. So, do you not sce it is to the interest of
great railroad companies to conceal their earnings, and thero is no
more perfect measuro of tho concealing of that earning than for the
same man who owns the railroad to also own and operate the con-
corns that supply the railroad; and they can by diverting the earn-
ings of the railroad to the betterment of the private enterprise—that
is, supplying the railroad with rails or cars or enﬂ'nes——thoy can put
into another pocket, so that it can not be seon by the commission,
any amount of net earnings, and as a result the carnings of the rail-
road appear normal, but no one knows how much has been paid for
supplies at the exorf)itant: figure. And, as the Interstate Commerce
Commission has shown you, tho best proof of the fact that the rail-
roads thomselves are nof concerned about tho cost of their own
equipment and oporation is that notwithstanding the fact that T
rails, for instance, such as you may use in mines and on theso streets,
go up and down; notwithstanding the fact that these little T rails
that they use in your coal mines, for instance, must be run through
the roller just the same number of times as & rail that is 120 pounds
to the yard. The relative cost of producing a ton of small rails is
much greater than a ton of large rails, because there is the same
amount of labor expended, practically. Thoy must be cut and the
holes must be bored in them, yot 1 ton of these little-car rails will
contain three times as many rails as a ton of these massive rails used
on the railroad, and yet the little rail is made at a greater cost but
sells at 20 per cent por ton less than the big rail, and it only does
that for the reason there is an understanding betwecen the makor and
the user of the rail that it shall not bo sold for any less, as the Inter-
state Commerce Commission said.

Mr. Danrort. How are you going to stop this practice by this
proposed bill? Take this bill, I say ?
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Mr. Srancey. This bill will stop it in this way. , It will prevent
tho man who is making the rail, or making the loconiotive, or making
the plates, from having any interest in or any control over the rates
of this company, or over its oparation.

Mr. DanrorTH, Have fyou not got to forbid that man being a
:Jt;oil;holder and owner of the two cnterprises before you can reach

a

Mr. Stancey. I would.

Mr. DanrorTH. But this bill will not do it ?

Mr. StanLEY. I do not mean to say that this bill will do the whole

ing.
Mr. Moroan. It puts in a dummy, does it not?

Mr. StanLEY. No; it is productive of good results.

Mr. PanFortH. What is to prevent them from putting in a

dummv
Mr. NEersoN. Assuming that you do not follow it with a provision
g{l lo?wnershlp of stock, would it not be very easy to get around your

Mr. StanLey. It will stop a great many of the bad practices.
For instance, I will give you an instance now from the Department
of Justice, and which has been passed on by the Interstate Commerce
Commission.

The Louisville & Nashville has a freight sgent who is in charge of
8 boat line, and the boat line charges the same rate that the railroad
does. Hero is a man who is making these cars; he is also an agant
and director in the company that is using them. It is very easy for
him to sit one day as the director of the railroad company and the
next as tho director of the manufacturing company—and that is the
way prices are fixed—and fix the price the railroad shall an for his
rails—and it is very easy the next day for him to sit as the director
in the manufacturing concern and fix the price that he shall charge
- for tho rails. He is both buyer and seller. .. .

Mr. NeLsoN. I am somewhat in favor of your gosrtlop, but it seems
rt:h gntp you ought to unite the two remedies, so there will be complete
of.
Mr. StanceY. I do not mean to stop here. I mean to say that
this relief, this thing IYou can pass now, and the further relief will
come. And I will tell you that. I have talked with the President
about it, and I do nct think I betraf any confidence when I say that
I am sure he is not opposed to it. I would go further, much further,
and I would provide, and will provide, that no man—that no con-
corn that is engaged in the business of manufacturing or Riroducmg
anything of value suitable for commerce—shall be an officer or a
director in any .concern engaged as a common carrier; and that no
man holding stcek in any common carrier and a!so.hofdln stock in
any industrial concern supplyinﬁ that common carrier shall vote his
stock in the common carrier.. I would go further than that. But
I did think that this specific measure, with a heavier penalty than
is provided in the other bill, should be passed. You will recall but
recently an investigation into the affairs of the Pennsylvania Rail-
road, in which it developed that the officers of the railroad were also
officers of these coal companies, and the frightful abuses that resulted
from it, and it is a notorious fact that all over the country you have
men employed in coal companies who are also interested in railroads.
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Mr. Froyp. I will ask if it did not develoiz the fact that they were
not only officers, but owned the entire stock in the coal companies§

Mr. StanLEY., Yes; that condition prevails in my country. And
whenever you find a railroad owning, by stock ownership or other-
wise, a coal mine in any particular section, tho other coal mines
wither and decay; they can not stand the pressure.

I now wish to call your attention to a statement of the Interstate
Commerce Commission, not in raference to this bill, but touching the
general principles of a bill pending.

I have a great many bills before this committee now, but in collabo-
ration with some of this committec I am trying to weld them all into
one measure, 80 you ¢an reach them more ndec&unte]y than you would
by taking up separate bills, but I think this bill should be passed first
for several reasons. In the first ]I)lace, there is much talk that we
are going to smash business, and I fully appreciate the fact that in
legislation affecting the detail of these great businesses of this country
wé are sailing between Scyl'la and Charybdis. Any ill-digested legis-
lation smashing the heads, you see, even though it strikes at abuses,
will cause trouble, cause consternation in this country, and it might
cause panics, For this reason I think it is advisable for this com-
mittee to carefully weigh not only the facts that the legislation is
meant to remedy an existing abuse, but that the remedy is suchas
to prevent the abuse, like a skillful surgeon would take out a cancer
and leave legitimate operations uninjured and undistrubed. This
bill, while it is intended only to prevent one single, solitary abuse,
is so simple, so directly aimed at a thing so manifestly wrong, that 1
believe it will cause no fright to business; in fact that it will reassure
business, because no great business man is ft:,'oing 4o fail to sce that he
can not be harmed unless he means to profit by not only what ought
- to Le unlawful, but what is merely dishonest; and at the same time
it will remedy one particular phase of the situation that nceds immedi-
ato remedying. I thank you. . .

Mr. FitzHENRY. A great many courts hold their meetings this
month and next month, and should this matter not have immediate
attention? '

Mr. StanLEY. Yes; I think it ought to have immediate attention,

COMMITTEE ON THE JUDICIARY,
"House OF REPRESENTATIVES,
Friday, December 19, 1913,

The committee this day met, Hon. Henry D. Clayton (chairman)
presiding.
The CHAIRMAN. You may procecd, Mr. Morgan.

STATEMENT OF HON. DICK T. MORGAN, A REPRESENTA-
gIVE I(llv CCNGRESS FROM THE STATE OF OKLAHOMA-—
ontinued.

Ms. Moraean, Mr. Chairman and gentlemen of the committee, I
appreciato tho courtesy you have oxtended me and I have reduced to
writing what I wish to say, which will be the quickest way of pre-
senting tho matter. While perhaps you will not all agreo with m,
ideas, I think in the main you will fini that the propoesitions which

g
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will present are at least different from the propositions in any of the
other bills on this question.

In my address before the committce on the 9th of December, upon
my bill, H. R. 1890, I confined my remarks mainly to the provision
of the bill which creates a national commission to have supervision
- over our large industrial corporations. I attempted to show that
such a commission should bo created without discussing in detail
what power or jurisdiction should be given the commission. I took
the position that a commission was desirablo—even though no addi-
tional statutes were enacted to further regulate these corporations,

I presented ten propositions in support of my contention for the
creation of such a commission. These ten propositions stated very
brieﬂ{‘ are as follows: .

1. The Republican and Progressive platforms of 1912 specifically
indorsed such & commission and the Democratic national platforms
have declared for a program of antitrust legislation, which could not
be enforced or administered successfully without additional oxecutive
and administrative machinerly.

2. That the commission plan had been indorsed by Senators and
Representatives in Congress, Government officials, editors, educators,
political cconomists, merchants, bankers, manufacturers, and busi-
ness men generally.

3. That the business interests of the country were favorable to the
creation of such a commission, including not-only merchants, manu-
facturers, and bankers, but the men at the head of some of our great
industrial corporations.

4, That the majority of the Senate Committee on Interstate Com-
morce, Sixty-second Congress, after an exhaustive hearing on the
subject, reported in favor of the creation of such a commission.

6. That a commission would be useful if for no other purpose than .
to aid in the dissolution and reorganization of unlawful corporations.

6. That the commission was desirable to do the work now assigned
to the Bureau of Corporations, so that without any additional re-
strictive or prohibitory legislation, it would be wise to merge the
Bureau of Corporations into a commission, and give the commission
the additional work of aiding the courts in the dissolution and reor-
ganization of unlawful corporations. )

7. That any additional restrictive, prohibitory, or remedial legis-
lationblon the subject makes a commission imperative and indis-

ensable.
P 8. That a commission, without any power to fix or regulato prices
would be a potential force in restoring and maintaining_healthfu
and effective competition, as a factor in regulating the prices of all
food products, merchandise, and manufactured articles, and thus
the commission would aid in solving what is now known as the high-
cost-of-living problem. )

9. That the incomparable achievements of the Interstate Com-
merce Commission, in largely solving the problems of railway charges
and practices justifies the placing of our large industrial concerns
under the supervision of a similar commission.

10. That many of our industrial cor‘)orations are in fact quasi-
public corporations, and should be made such by statutory enact-
ment, and hereafter be classified with railways, telegraph, telephone,
and other public-service and public-utility corporations. .
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8A? JIENT PROVISIONS OF H. R. 1890.

I will now discuss some of the salient provisions of the bill (H. R,
1890) which I have introduced. Some of these provisions may be
enumerated as follows: .

1. The creation of the commission (sec. 1), and tho provisions which
define the corporations which shall be subject thereto (sec. 1).

2. The declaration that all corporations subject to the commission
are quasi-public agencies or corporations (sec. 2).

3. The provision requiring such corporations in conducting their
business to use only such practices, methods, and means as are just,
fair, and reasonable and not contrary to ublic policy or dangerous
to the public welfare, and making it unlawful to do otherwise (sec. 4).

4. The provision_requiring such corporations to deal justly and
fairly with competitors and the public and prohibiting the granting
of special privileges or advantages which shall be unjustly or unrea-
sonably discriminatory as between individuals or sections of the
country (sec. 5).

6. Giving the commission power to enforce these provisions, and
to make rules and regulations not in conflict with the Constitution
and laws of the United States, to aid therein, and by such rules and
regulations- to prohibit any particular or specific act or acts, prac-
tice, method, or device that i1s contrary to any of the provisions of
the act (sec. 9). :

6. Requiring such corporations to se]l their products at just, fair,
and reasonable prices, and making it unlawful to do otherwise (sec. 3).

FIRST. THE COMMISSION AND CORPORATIONS SUBJECT TBERETO.'

Section 7 creates the *Interstate Corporation Commission.”” The
name is immaterial. With equal ]I)\;opnot it might be called the
Interstate Trade Commission, the National Industrial Commission,
the Federal Trade Commission, the Federal Antitrust Commission,
or by any other name that will not confuse it with the Interstate Com-
merce Commission. .

Tho commission consists of seven members. Each member is
allowed a salary of $7,500 per annum. The number on the commis-
sion, the salary of the members, the length af their terms, and many
other details are minor matters.

Every corporation engafed in interstate commerce, not subject to
the jurisdiction of the Interstate Commerce Commission, whose
gross annual receipts or the total annual gross receipts of whose
subsidiary companies are in excoss of $5,000,000 are made subject to
the provisions of the act. Somo other test might be adopted to fix
the kind and character of the corporations which shall be made sub-
ject to the commission. In deterniining what corporations shall be

laced under the commission, gross receipts should be considered, but
in addition thereto we might well consider the capital invested, and
the nature and character of the business.

Tho terms of the law should be such that only corporations which
may be clearly classed as public agencies, or quasipublic corporatians
should come under governmental control.  So far as may be consistent
with the public good, we should leave the business of the country free

»a
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from governmental control, giving to individual initiative, energy,
ability, and ambition the widest field possible in the development and
management of the business and commercs of our country.

8ECOND. CORPORATIONS SUBJECT TO THE COMMISSION SHALL BE
DZCLARED QUASI PUBLIC AGENCIES OR CORPORATIONS.

If we aro to assume governmental control of any of our industrial
corporations it must be done on tho ground that the business of such
corporations bave become impressed with a public use and the cor-
porations themsclves have ceased to be merely private concerns, and
must henceforth be regarded as quasi public corporations,

It is maintained that these corporations are creatures of the timos;
that they are the natural product of twentieth century conditions;
that they are the offspring of science, discovery, and invention; that
they are the natural result of the wonderful improvement in trans-
portation and communication facilities; and that they typify the
advanced civilization of the age.

It is further claimed that they are useful; that they are economical;
that they avoid waste in production; that they are favorable to
labor in securing steady employment, remunerative wages, short
houss, and favorable conditions under which to labor.

" As other nations have large corporations, it is ssserted that we
must have them or we can not compete in the markets or the werld.
All these things may be true. If so, the mcre certain it is that {he
giant corporations, with hundreds of millions of capital, controlling
the production, distribution, and saie of products in common use
among all our people, possessing unquestionably large monopolistio
power in the control of prices, are quasi public corporations, and as
& matter of wise public policy should by law be declared to bo such.

THIR  FAIR, JUST, AND REASONABLE PRACTICES.

The Federal Government long ago entered upon the ({;o]icy of con-
trolling the practices of industial corporations engaged in interstate
business. Tho Sherman antitrust law controls the practices of such
corporations. That law forbids the doing of certain things. When
we prohibit corporations from doing certain things, we thercby
assume the right to control the practices and methods of such cor-
orations. So far, however, the law only prohibitz certain acts.
e have not fixed any standard by which the business methods of
such corporations shall be judged. There are those who seem to
think that we should confine our legislation to statutory provisions
i)rohibit-ing industrial corporations from doing this or that thing.
t is well enough to prohibit certain acts—to make certain things
unlawful—but we should do more than this. We should by law
promulgate a rule of business morality, create a standard by which
the methods and practices of industrial corporations shall be judged.
I have attempted to do this in section 4 of I1. R. 1890. This section
is as follows: ’ .
Sec. 4. That every practice, method, means, system, policy, device, scheme, or
contrivance used by any corporation subject to the provisions of this act in conducting

its business, or in the management, control, regulation, promotion, or extension
thereof, shall L:e just, fair, and reasonable and not contrsry to public policy or danger-
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ous to the public welfare, and every corporation subject to the provisions of thisact in
the conduct of its business is hereby prohibited from engaging in any practice, or
from using any means, method, or system, or from pt.rsuing any policy, or from resort-
ing to any device, scheme, or contrivance whatsoever that is unjust, unfair, or unrea-
eonable, or that is centrary to public policy or dangerous to the public welfare, and
every act or thing in this section prohibited is hereby declared to l:e unlawfu)

These great business corporations should not be permitted in con-
ducting their business to engage in practices, use methods, or resort
to dovices that are not just, fair, and reasonable. 3ig business
should have a high standard of business ethics. Whether corpora-
tions have souls or not, they should be compelled, in the manage ient
of their business and in all means, methods, schemes, devices, and
contrivances used for the enlargement and extension of such business
to keep clearly within the bounds of the principles of sound morality,
While I believe the business of this country is, in general, conducted
along lines of high moral principles, Congress might well promulgate
a new code of business ethics for the guidance of the managers of the
great industrial corporations.

FOURTH. JUS'I.' AND FAIR TREATMENT TO THE PUBLIC AND COMPETI-
TORS.

Section 5of H. R. 1890 supploments section 3 in fixing a standard
for our industrial corporations to follow in dealing with the publie.
Think of it. At the present time there is no law oxcopt the Shorman
Antitrust Act which m any way limits, restricts, rogula.tcs, or controls
the business mothods of industrial corporations. So long as they do
not violato some general criminal statute or the provisions of the
Sherman antitrust law, corporations may resort to all kinds of acts
and practicos which are unfair to competitors and inimical to the
public. Thoy may, with perfect impunity, treat compotitors unfairly
and discriminato against localities, and be guilty of all kinds of
business immorality. And wo are talking about big business—about
corporations with immeonse capital—having a large dogree of monopo-
listic power. Why not onact a statute which will crystallizo the
sentiment, the judgment, and the conscience of a nation into a rule of
action for the gui%lanco of theso great business concorns in dealing
with competitors and the public? This I have attompted to do in
section 5 of my bill, which is as follows:

Sec. 5. That every corporation subject to the provisions of this act shall deal justl
and fairly with competitors and the public, and it shall Le unlawful for any suc
corporation to grant to any person or petsons any special privilege or advantage
which shall be unjust and anfair to others, or unjustly and unreasonably discrimina-
tory against others, or to enter into any specizl contract, agreement, or arrangement
with any person or persons which shall Le unjustly and unreasonably discriminatory

inst others, or which shall give to such person or persous an unfair and unjuet

vantage over others, or that shall give to the people of any locality or section of
the country any unfair, unjust, or unreasonable advantage over the people of any
other locality or scction of the country, or that shall Le contrary to public policy or

dangerous to the public welfare, and any and all the acts or things in this section
declared to be unlawful are hereby prohilited. .

This section is modeled after sections 2 and 3 of the act of February
4, 1887, entitled “An act to regulato commerce” (24 Stat. L., 379).
The two sections are as follows:

8Ec. 2. That if any common carrier subject to the provicions of this act ehall,
directly or indirectly, by any epecial rate, rebate, drawback, or other device, charge,
demand, enllect, or receive from any pereon or persons a greater or less compensation

I 3
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for any scrvice rendered, or to be rendered, in the transportation of passengers or
property, subject to the provisions of this act, than it charges, demands, collects, oz
receives from any other person or persons for doing for him or them a like and con-
temporancous service in the transportation df & like kind of traffic under substan.
tially similar circu:mstances and conditions, such common carrier shall be deemed
guillty‘ olf unjust discrimination, which is hereby prohibited and declared to be
unlawiuvi.

8gc. 3. That it shall be unlawful for any common carrier subject to the provisions
of thisact to make or give any undue or unreasonable Preference or advantage to any

rticu’ar person, company, firm, corporation, or locality, or any particular descrip.

on of traflic, in any respect whatsoever, or to subject any particular person, company,
firm, corporation, or locality, or any particular description of traffic, to any undue or.
unreasonable prejudice or disadvantage in any respect whatsoever.,

Every common carrier subfect to the provisions of this act shall, according to their
respective powers, afford all reasonable, proper, and equal facilities for the inter-
change of traffic between their respective lines, and for the receiving, forwarding, and
delivering of passengers and property to and from their several lines and those con-
necting therewith, and shall not discriminate in their rates and charges between such
connecting lines,

These provisions in the *“Act to regulate commerce,” with supple-
mental legislation along the same line, have resuletd in driving from
the railway transportation business by far the greater part of the

ractices and methods of railway corporations, about which, for a
ong time, there was so much just complaint. There is now little
complaint of unfair discrimination as between individuals or sections
of the country. L L

In other words, the provisions in the ast creating the Interstate
Commerce Commission, which I have quoted, under the administra-
tion of the Interstate Commerce Commission, have resulted in the
main in giving to the public just and roasona])ie rates, to individuals
?n(.lhloca ities equality of charges, and to all impartial privileges and-

acilitics. )

May we not fairly conclude that by promulgating similar funda-
mental rules of action for the guidance of our mammoth induastrial
corporations, and by creating a like commission to administer and
enforce these rules of action, we may oxpect equally good results upon
the methods and practices of our great industrial institutionst

FIFTH., POWER OF COMMISSION TO MAKE REGULATIONS,

One paragraph in section 9 of H. R. 1890 is as follows:

The commission is hereby authorized and empowered to make and establish rules
and regulations not in conflict with the Constitution and laws of the United States
to aid in the administration and enforcement of the provisions of this act,and may,
by such rules and regulations, prohibit any particular or specific act or acts, practice
wmethod, system, policy, device, schenie, or contrivance that is contrary to any of
the provisions of thisact.

Under this provision of the bill the commission not only has power
to ‘make rules and regulations to aid in administering and enforcing
the provisions of the bill, but may by such rules and regulations pro-
hibit any particular or specific act, practice, method, system, policy,
device, scheme or contrivance, which is contrary to any of the pro-
visions of tho aét.

It will be woll for Congress to prohibit any known act or practice
hitherto indulged in by corporations, by which the public has suffered,
but it is safe to say Congress will cover by enactment only conspicuous
abuses. The commission should therefore have power to prohibit
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b{ rule things which are contrary to the general rules enunciated by
the law. Congress acts with deliberation. It takes time to enact
laws. The commission can act quickly. Besides, the corporations
may adopt new practices which are offensive. If they are contrary
to the broad rules of action, enunciated by the law, the commission
may quickly make a rule that will make the practice unlawful.

8IXTH. CONTROL OF PRICES.

We come now to consider the question of whether or not the Gov-
ernmont shall undertake to exercise any control whatever over the
prices at which corporations, subject to the supervision of the com-
mission, shali dispose of their products. I desire to present & num-
ber of propositions which have led me to the conclusion that the
commission should have certain power to regulate prices.

So far the Federal Government has rot assumed to exorcise any
control over the &rices at which industrial corporations dispose of
their products. We have proceeded on the theory that competition
shall be the ono great force upon which we shall rely for the regula-
tion of prices. Our policy has been to restore and maintain compe-
tition. _ Unquestionably existing laws have not been adequate to do
this, In spite of the Sherman Antitrust Act, in spite of the weapon
of publicity as wiclded by the Bureau of Corporations, in spite of

rosecutions, proceedings, findings, decrees, and judgments rendered
in the United States courts, combinations have been formed, concen-
{ration of business has continued, industrial corporations have
enlarged their capitel, increased their output, extended their busi-
ness, perfected their machinery, ecﬁnpmon.t-, facilities, and organiza-
tions, and persisted in acquiring those things which added to their
arbitrary contro] and domination of the prices, at which they sell
their products. Competition is not tho controlling factor in the fixing
of prices of many articles in common use amonyg the masses of our
people. Xt can not be denied that many of our great industrial cor-
porations, largely controlling the manufacture, sale, and distribution
of many articles in common use, possess arbitrary power to fix the
prices at which they sell such articles. This is & power that should
not be lodged in the hands of individuals, firms, associations or cor-
rations. The National Government is derelict in its duty if it
oes not exercise every constitutional power to prevent it.

We rail against monopolies from the housotof. We defiantly
brandish in the faces of these big cor{_)orations, we brandich defiantly
the sword of competition. They refuse to bo frightened, and pro-
ceed to take rossossion of additional territory on thé map of the
industrial world. Thus for more than a qlt:urtor of a century this
&gocess has been going on. Competition has been losing ground.

he sphere of its influence has been lessened. The ficld wherein its
power is dominant and supremo, has constantly diminished. Com-
petition has fought its great decisivo battle, and met its Watorloo.

Those who advocate some governmental control over prices do
not contemplate that we shall abandon competition as the one great
factor in the regulation of prices. Our policyis to reenforce compe-
tition, with a certain dogreo of governmental supervision and control.
We proposo to cnact a law that will meet conditions as they are.
We ean not change these conditions in a moment, in the twinkling of
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an cyo. No one would advocate the enactment of antitrust laws that
would produce an industrial cataclysm. And yet no other kind of
legislation will eliminate monopoly as an important factor in fixing
the prices consumers pay for many of the articles in common use
among our people.

I take it that wo all agree that prices should not be controlled by
monogolistic industrial conditions. Governmental control of prices
should never enter the field where competition is efficient and effec-
tivo. Control should only be assumed in the domain where compe-
tition has ceased to be an eflicient and effective force.

Mr. CarLIN, Is it your idea that this commission ought to fix retail
and wholesale prices of articles?

Mr. MoreaR, My idea is that we should by law declaro that the
corporations v-hich we make subject to this commission shall dispose
of their articles at reasonable and just prices, just as we declared that
the railway corporations shall make their charges reasonable sand just.

Mr. CarLin. Forinstance, what would you require a sugar corpora-
tion to charge for sugar or a grain corporation to charge for flour$

Mr. Moraax. I would require them to charge a reasonable price.
For instance, assuming that a large monopo(liy exists among the great
gacking companies in disposing of their products, I would have them

y law required to sell at reasoncble and just ﬂrices, and the com-
mission could pass upon the ¢uestion as to whether those prices were
reasonable and just with the same dogree of accuracy and just as
practically as a commission can declare that a certain railway rate is
just or unjust. L

The CuairMan. But theroe is this difference between products and
railways. Now, a railroad is engaged in a public business. It acts
in a public cepacity and with that view it is given the right to con-
struct railroads, a right of condemnation, and'it is a pubﬁc servant.
But & man engaged in the manufacture of sugar or in the production
of flour or in tho production of wheat is not acting in any sort of a
public capacity. )

Mr. MoreaN. Now, Mr. Chairman, that, of course, is a very
forcible and apt sugiestion, but a corporation is an artificial person
created-by law and that corporation by virtue of the privilege of the
law is engaged in interstate commerco.

Mr. CARLIN. Does not your bill apply to persons as well as cor-
porations ?

Mr. Moraean. No,sir; and then only to corporations whose annual
recoipts aro in oxcess of $5,000,000,

Mr. McCoy. Potontially and individually a partnership can in-
dul%o in just as.ovil practice as a corporation.. Why not make it
apf ly to individuals as woll as corporations? o

{r. Moraan. Well, history and expecience show that individuals
and firms can not extend their. business in such a way as to get con-
trol of the groat articles in common use among the pcople. It never
has been dono, .

Mr. Carew. Is not the Nolson-Moigan Co. a partnership

Mr. MoraaN. I do not understand that.

Mr, Carew. That is my information. .. '

Mr. CarLIN. Then your hill also provides for a commission to fix
the price of labor.,
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Mr. MoraaN, No, sir; it is confined strictly to fixing the prices of
those corporations which we shall declare by law to be quasi-publio
corporations. In other words, that is tho only theory upon which
wo can proceed unless we go into the entire field of controlling prices
of all articles sold by all individuals., But in order to do that we
must procced upon the theory that corporations like the United
States Steel Corporation, the Standard Oil Co., and the Intornational
Harvester Co., by virtue of the control which they have gained over
the manufacture, sale, and distribution of products in common use
among a hundred million people, have boen in fact and should be
in law regarded as public corporations. )

Mr. Wens. Is that the only class of corporations that you define
as public, the big ones? How would you define a public corporation?

ir. MoraaN. I have defined it in my bill by declaring that a
corporation in order to come under the provisions of this law, under
its restriction and control, must have an output of $5,000,000 annu-

ally.

{Ir. NeLson. How ma‘:lliv different corporations would come under

t.hii;:rowslons of your bill?
. MoRGAN. According to some estimates I have made, proba-
bl{ 300 corporations. )
{r. NELSoN, And would one commission be able to regulate the
price of the product of 300 combinations so large as that?

Mr. Moraan. I thould think so, .

Mr. NeLsoN. Would you not have to consider wagos in order to fix
the valuo and prices ?

Mr. MoreaN, Certainly.

Mr. NELsoN. And raw matorial #

Mr. Moraan. Yes, sir.

Mr. NELsON. And taxation?

Mr. Morean. Yes, sir.

Mr. CARLIN, And transportation?

Mr. MoreaN. Yes, sir.

Mr. NeLsoN. Would not you have to go into all tho different dotails
of the business? . .

Mr. MoraaN. Did not wo have to consider all those things in fixing
a reasonable price for the transportation corporations or communica-
tion corporations? It is only a quostion of detail and organization.

Mr. CarLiN. Well, right there, on that question of detail and organi-
zation. I you only &H)ply this romedy to corporations all these gon-
tlomon would have to do would be to chango their form of organization
from a corporation to a partnership. .

Mr. Moraan. Of course, 2ir. Chairman, I am talking about general
thoories. Now, if the committoo or Congress should seriously think
of undortaking tho proposition that I have proposed, then we could
all get togother and suggost the romedies for such things as you have
in mind. Thoso things are to be worked out in detail; it-could not
be expectod that one person in proparing a bill of this kind could meet
every proposition that could be presented. .

Mr. DanrorTH. Mr. Morgan, as suggested by Mr. Carlin, would
not that necessarily force this commission to consider the prices fixed
by partnerships?

Mr. Moraan. Well, I think not. No; I think not.
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Mr. DanrorTH. Did not these corporations, when they were part-
nerships, and most of them were at one time, do practically as large
a business as thoy are doing now as corporations, and did not they
control the output?

Mr. MoraaN. Well, under my bill I say ‘‘corporations,” and if
that question comes up we can say, ‘‘Any corporation, association,
or firm having business of this size.”

Mr. Caruin. If the principle of your bill is applied to human efforts
all along the line, because if it is a %ood thing for one class of business
it is a good thing for all classes of business, you would eventually fix
the prices of all articles?

Mr. Moraan. Well, I do not think that is a matter of argument
now. We have entered upon tlte policy of fixing the prices of trans-
portation, communication, and public-service corporations, and we
are doing that successfully. Now, then, this proposition is just as
practical as the other one.” There are many dotails to be worked out.

Mr. VoLsTEAD. Are we not doing nothing more than eﬂunlizing
‘the prices? My experience has been that about all we did was to
compare one price with another, and if the Krice complained of was
higher than the general average of prices in that locality, under those
circumstances the Interstate Commerce Commission would reduce
it in order to equalize prices. I think that is pretty nearly as far as
we have gone.

Mr. MorGaN. Yes, sir; that is probably as far as we would go, but
it is not far enough,

For one, I am ready to take this step. In tho preparation of H. R.
1890 I have provided for a plan of limited control of prices of the
products of industrial corporations Yllaced under the supervision of
tho commission. Sectii.i 3 of my bill covers this ground and is as
follows:

Sec. 3. That the price or prices at which any corporation subject to the provisions
.of this act shall sell or diepose of any articlo of merchandise, or any product whatso-
ever, shall be just, fair, and reasonable, and it shall be unlawful for any such corpo-
ration to sell or disposs of any article of merchandise, or any product whatsoever, at
a grice or at prices that are unjust, unfair, or unreasonable, and every corporation
subject to the provisions of this act is hereby prohibited irom eo doing.

Assuming that we shall declare by law that all corporations placed
under the control of tho commission are quasi-public corporations
my plan is to regulate their prices much as we regulate the rates an
charges of railway and other public-service corporations,

Whon the Congress of the United States enacted the first law
giving tho Fedoral Government supervision and control over the
ﬁrmt railway corporations, it imprinted upon the pages of our

ederal statutes-a few simple rules which have ever since controlled
the charges and practices of all our great railway systems. In the
very first section of the act to rogulate commerce, approved Fob-
ruary 4, 1887, and which created the Interstato Commercoe Commis-
sion, Congress dcclared:

All charges made for any service rendered or to be rendered in the transportation
of passengers or property as aforesaid, or in connection therewith, or for the receiving,
delivering, storage, or handling of such property, shall be reasonable and just.

And everg' ur'x‘];ust and unreasonable charge for such service is prohibited and
declared to be unlawful.




TRUST LEGISLATION. 4b

Ever since February 4, 1887, in all the controversies and proceed-
ings before the Interstate Commerce Commission and in the United
States courts, the one great question in controversy has been, Are the
rates and changes of the railways reasonable and just? That is the
tost applied to every charge for service in railway transportation.
The Interstato Commerce Commission, the courts of the land, the
shippers, and the public generally have come to understand what is
meant bf just and reasonable charges. So in the preparation of
my bill I reached the conclusion that the great industrial corpora-
tions, dealing in the necessities of life, possessing such control over
a business that competition was not the greatest factor in price-
making, should at least be required to dispose of their goods, wares
and merchandise at just and reasonable prices. Havo I gone too fart
Is it an infringement upon any natural right? Is it in conflict with
the Constitution of the United States to require artificial persons—
corporations—engaged in interstate commerce, and which have the
same monopolistic power possessed by quasi public corporations, to
dispose of their products at prices that are reasonab?e and just?
Cortainly not. .

Would the Federal Government be asking too much of industrial
corporations desiring to engage in the great interstate commerce of
this Nation, reaching out to the homes of one hundred millions of
geop]e, that they should dispose of their products at prices that would

o regarded as just and reasonable. . .

Is this radical legislation? Isitimpractical? Will such legislation
curb individual initiation, discourage enterprise, and prevent the
growth and expansion of trade, commerce, and industry? I think
not. Are we afraid of a shadow? Are we not halting before imagi-
naF dangers? . L
. The provisions of my bill give the commission power, on final hear-
ing, to fix what shall be a reasonable price. In this I have simply fol-
lowed the law which gives the Interstate Commerce Commission the
power to fix the rates or charges of railways, telegraph and telephone
companies, & power that was not conferred upon the commission
until the act of 1910, passed by the Sixty-first Conﬁress.

Now, that is the one proposition upon which all proceedings for &
quarter of a century have turned in controlling the charges of rail-
way transportation. Prior to that time the transportation corpo-
rations, so far as the national law was concernad, could do anything
that they pleased. So, for the first time Congress declared in the
vel('{y first section of that bill that their charges should be reasonable
and just,

Mgd ?FITZHENRY. Was not that the law before that statute was

asse

Mr. Moroan. I do not so understand it. I may be mistaken, but
at the present time there is no restriction upon the price. Under
the law the Steel Corporation may charge any price it pleases for
:tecl rails. Instead of charging $28 a ton, they could charge $100 a
on,

. Mr. WeBB. You look to the fixing of rates of railroads as a solu-
tion of the question? - .
Mr. Moroan. I think it has contributed largely to that end.
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Mr. WeBB. Thore are between five and ten thousand complaints
pending before the Interstate Commerce Commission in regard to
railroad rates, and it will take them about 10 years to pass on them,

Mr. NELsoN. If that is satisfactory, how about this failure in New
England, with reference to the New Haven Road 1

Mr. MoroaN. As I understand that matter up there, it is & matter
for the commission. I have provided here that their practices shall
be reasonable, Of course, there is no way to entirely control a man
from doing things that are wrong. You can not do that by any
criminal statute, . )

Mr. Vorsteap. I am inclined to think that they might have done
something in the New England situation if they had given the Inter-
state Commerco Commission some control over the stocks and bonds
and the purchase of subsidiary lines. There has been always some
question as to how far the United States Government can go in con-
tro‘liling internal affairs of corporations. There has been no attempt
to doit.

Mr. WeBB. Hero is just one public-corporation system, the rail
roads, controlled by a strong commission, which, nevertheless, is five
or ten thousand complaints behind. Now, if you had a commission
conlrollingi 300 corporations, if the same proportion was maintained,
when would they ever settle the complaints before them? It seems
ul)l mtp tllmt. Gabriel would blow his horn before they ever passed upon
all of them.

Mr. Moroan. We might meet that to some extent by limiting the
number of corporations to be covered by this law.

Mr. VoLsTEAD. It is my impression that the railroad business is
prob‘aby as expensive and requires as many adjustments as would be
required with your bill, Now, do not understand me to be in favor
of or exgressmg any opinion on the proposition of ﬁxmf the prices of
goods, but I do believe this: That a commission could serve a very
useful urpose in %reventmg discrimination and in regulating the
issue of stocks and bonds, and so forth.

- Mr. WEBB. Suppose under your bill that a corporation which comes
within your definition or inclusion should divide itself u(F into a dozen
smaller corporations and should locate each one in a different State
and confine its sales to those States, would ysur bill reach them ¢
. Mr. Moraan. Well, we would have the Sherman antitrust law still
in force. I do not propose that that law should be repcalted.

'Lﬁ-.ﬁl’\;‘pl.son. But it does virtually repeal it, because if you prevent

rice fixing— . . .

P Mr. MoraAN (interposing). Well, that is ono objection. Some
peoplo think that if you attempt to fix prices it will mean a legalized
corporation— . .

Mr. NeLson (interposing). The Sherman law forbids an agreement
as to prices in restraint of trade, and if your commission passes upon
them and says, ‘“These are the prices which all shall charge,” are not
you virtually repealing that law ?_ .

Mr. MoraaN. No; I do not think my commission would go that
far at all. My bill provides two things. Of course, it first provides
that these prices shall be reasonable and just. Then, it not only gives
the commission the power to decide whother a certain prico is reason-
able and just, but it gives the commission power to fix what is a just
price. Now, it might be well, Mr, Chairman, in starting out, to do as
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we did with the Interstate Commerce Commission. The bill origi-
pally creating that commission only gave the commission the power
to decide whether a certain rate was just and reasonable or not, with
no power to say what a just rate should be.

In other words, thoy had no power to fix rates. That power was
not given to the fnterstate Commerco Commission until 1910 in the
Sixty-first Congress, when for the first time we gave the commission
the power to fix what should be a reasonable rate. They were given
the power to investigate on thoir own initiativo and fix a rate, when
prior to that time thoy did not have that power. Now, I think
perhaps it might be well in starting out to give this commission the
power to investigate, for instance, the prico of steel rails, and then
make an ordor or judgment or finding whather or not that is a rea-
sonable rato for stcol rails.

Mr. McCoy. How long would you have a decision remain in force?

Mr. MoreaN. Until roversed by the commission. It could be
reversed at any time by the commission. Of course, we do not
think we can fix tho price of all articles, but it secoms to me that
these corporations which possess a large monopolistic control over
the prices of products that go out and reach every home in the land
should be regulated.

Mr. VoiLsTeAD. Suppose they should sell their products to another
corporation. Suppose one company manufactured rails and sold
them to & consumin compan[\‘r?

Mr. Morgan. Well, I say that I have only given an outline of my
plan and there are a great many other things that are left to be
worked out in dotail. There are a great many little things to be
added to the main Iproposition.

Mr. VorstEAD. I mean a manufacturing company and a selling
company. That has been & common practico.

Mr. Moraan. Yos, sir; I know that. .

If after 23 yoars of oxporionce it was found necessary to givo this
power to the Intorstate Commerco Commission, to insure just and
reasonablo railway charges, why is it not both wise and safe to give
this powor to tho commission that is to have jurisdiction over the
so-called trusts? * L

I do not believe in oxtravagant and oxaggerated expressions, I
do not poso as a reformer. I am not an alarmist. I am not a radieal.
I am naturally conservative. But I boliove in &ractical logislation.
I believe in progress along constructive lines. Wo have had a rovo-
lution in the nature and charactor of our industrial concerns. Qur
business metheds have changed.

Mr. NELson. If it has taken 23 yoars for tho Intorstato Commerce
Commission to got its powers and bogin to oporato, what would be
tho Igoological ago in which your commission would begin to oporate?

Mr. MoraaN. I will answer that by saying that tho Interstate Com-
merco Commission was a now proposition whon it was established.
It was entirely in a now field of govornmental action and it went on .
stop by stop until it responded to the domands of the growth of publio
sentimont, Congross enactod now laws, and no doubt in the future
Congross will onact other laws relating to the commission.

Tﬁe instrumentalities used in commerce and trade have changed.
But our laws have not changed. Interstate business is largely under

74414—vyoL 1—14—qg
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control of the gigantic business concerns—great corporations—
mammoth industrial organizations, wielding incomprehensible power
in the business and commercial woild. This power under proper
control may be used for the glory of our country—or unrestrained
lt‘l;l may blo used for the expolitation of the public and oppression of

e people.

Fgw I1))eople realize to what extent the corporations control the
business of this country. Few persons fully comprehend how these

eat corporations now touch every avenue of trade, commerce, and

usiness, receive tribute from every avocation, calling, and profes-
sion of life, and draw support and sustenance from overy home and
fireside in the land.

The corporations of the country, after deducting all the cost of
labor, material, losses, and every other ex ense, made an annual net
profit of $3,213,247,000. Industrial and manufacturing corpora-
tions alone make an annual net profit of $1,309,819,000. The
employ 7,000.000 persons, and their annual products are wort
$21,000,000,000. The corporations of the country, by a conserva-
tive estimate, own one-half of the wealth of the Nation. Probably
not one-tenth of the people own 8.y interest in these corporations.
The corporation is a great business itivention which has aided steam
and electricity as mighty forces in the production of wealth and in
the extension of commerce.

But the great business invention necds some improvements. We
must invent some new attuchments—that will make this modern
machine, for the production of wealth, a more perfect and reliable
invention for the equitable distribution of wealth.

Mr. McCoy. Have you looked into the question of how the stock
of the Stecl Corporation, for instance, or the Pennsylvania Railroad,
the New Haven Railroad, the New York Central Railroad, or the
other big railroads, is distributed? The statement is commonly
made that the stocks and bonds are widely distributed and not
concentrated.

Mr. Moraan. Yes; I understand they are widely distributed and
I havoe tried to find some way whereby we could ascertain the number
gf laersgns actually interested who in any way own any stock or

onds.

Mr, McCov. I believe that inforination is all available. -

Mr. Moraan. Well, it might be for a few of the large corporations.
For instance, I presume a great railway company could tell how
many people own stock in the aggregate number, but as to the per-
centage I do not think there are any statistics.

Mr. McCov. I know that you can get it somewhers in regard to
some of the corporations. I know that because I have read a state-
ment within 10 days and I have a notion that it is in one of those
articles that Mr. Brandeis has been writing for Harper's Weockly.

Mr. Morcan. Well, I think those are general. Now, as to the
. number of people in the country interested. Take the 40,000,000
people who are on the farms. Lorty per cent of the people are on
the farms. Now, very few farmers own stock in corporations——

Mr. McCoy (interposing}. Now, just a minute, if you will permit
me right there. Do you not think that in dealing with that par-
ticular phase of the matter that it would be more satisfactory not to
take 90,000,000, because, rccording to the statistics thet would mean
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sbout 14,000,000 male adults. Would it not be better to deal with
the male adults in the country, because women and children are not
- apt to and are not expected to own these stocks and bonds?

Mr. Morean. Well, you would get the same results. Suppose
there n1e something like 6,000,000. )

Mr. McCoy. Yes, sir.

Mr. Monruan. Now, you take the industrial corporations and manu-
facturing corporations. They cmploy 7,000,000 persons. Now,
those are supposed to be adults old enough to work. I do not know*
what per cent of these 7,000,000 persons have any interest in large
corporations and I would like to know how I could find out. I do not
suppose more than 1 in 10 of those wage carners owns any stocks.
There are about 1,500,000 persons emﬁloycd by the railroads. I do
not itnow, but I just presume that there is not 1 out of 10 of the
:'_nilroad men that own any of the stock. I would like to get ut the
igures..

Mr. McCoy. They are wise men: they do not want to take the risk.

Mr. Moraax. Now, here are corporations with ninety-two billions
of stocks and bonds. If the %reat corporations own $92,000,000,000
worth of stocks and bonds, that must represent half the wesalth of
this country. Now, those corporations have a net income of over
$3,000,000,000 a year. The report of the Commissioner of Internal
Revenue shows the profits of these corporations, and upon that
$92,000,000,000 they have a net profit of necarly 4 per cent, which
would indicate that after all it comes to very nearly representing that
much wealth. So that a large amount of wealth is in the hands of
corperations and it is centered in large corporations with the wonder-
ful power that these corporations have of drawing something from
every homein the land. You can not get out of that. .

It scems to me that all of these things which I have mentioned
would justify us in declaring that certain of these corporations that
have attained a certain power or a coertain size ought to be controlled.
There are o number of industrial concerns over which we ought to
exercise some control in the matter of the price at which they sell
their products. Now, that 85,000,000 limitation in tho bill is just
arbitrary, and you'can make it $10,000,000 if you want to. I think
it is a reflection upon us that we permit these corporations to go on
with_this immense power, and I am not extravagant in my belief,
but I beliove the time has come when the National Government
should put s limit upon that power or else destroy the corporations.
Wae all know that we are not going to enact legislation that is going
to wipe out these corporations immediately. It will only take a
long sories of years. But wo can work it out. I do notseo any roason
why we could not declare that prices of certain articles sold by cor-
tain corporations shall be reasonable and just, and then leave the
power in the hands of the Government to say that their price is just.

Mr. WeBB. Would it not be much simpler to fix a limit of the capital
stock of a corporation doing business than to go into the matter of
fixing prices ¥

Mr. Moraan. Well, thore are a great many people who beliove
that these great corporations are useful as instrumentalities to extend
our Government business throughout the world and that they are
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really beneficial to the wage class and give them better emplo{—
ment, better wages, and better conditions under which to labor. If
they are really economical propositions, and I am not discussing that
proposition, and if you limit the capital then you will say we are only
going to do business on a small scalo.

Mr. WEBB. Your law is aimed at big corporations, those whose
capital stock runs up into the millions$
. Mr. MoroaN. Yes; because we believe that the small corporation -
can not exercise a dangerous influence upon the people.

Mr. WesB. Then you would break up a large corporation by limit-
irlng tlle? stock? You would eliminate the bad and keep the good
classes

Mr. MoroeaN. Yes, sir; and we will get what benefit we can out of
tho large industrial concerns, and take away the sting—take away
their power to do any injury to the great masses of the people.

. Mr. McCox. One of the complaints about the price fixing and
adjustment, too, I think, has been that the Standard Oil Co., for
instance, in order to drive competitors out of a given territory will
put their price so low that the competitor can not remain in a district.

Mr. MoraaN. I would declare a thing like that unlawful. It is
unlawful to sell in one locality at one price and in another locality at
another price.

Mr. McCov. Does that come within your bill #

Mr. MorgaN. Yes, sir; because my bill declares that all these plans,
devices, and contrivances for the extension of their business shall be
fair and just and the commission shall decide whether a certain

ractice is fair or unfair or just or unjust, and if it is unjust or unfair
ghey will prohibit it.

Mr. WeBB. Would you put a universal one price on coasl, for
instance?

Mr. Morean. I certainly would not. For instance, you take the
,l)‘rice at which the West Virginia coal fields would scll their coal.

hat would be & proposition like a certain railroad that the Interstate
Commerce Commission might be considering.

I have no conception that they shall say that coal shall sell at a
certain price. Every man who brings his case up before the com-
mission” will say, ‘‘Our labor cost is so much, our expenses are so
much, we have made so much profit,” and then the commission shall
decide whether it is reasonable or just.

Mr. CAREW. Do you not see that there is a difference between fix-
ing transportation rates and fixing rates on certain shifting conditions
as must relate to matters of trade? Conditions shift so much more
mgidly there than in transportation.

* Mr. Moraan. Of course there is a difference; but, for instance, take
the question of steel rails. I think it has been said that for 10 or 12
years the price has been $28 a ton. .

Mr. NecLsoN. There is one difticulty that I want to get right on.
The Steel Trust is well equipped, but there are independent com-

anics. Would you fix the price on a commodity so as to satisfy the

teel Trust with its equipment and make it profitable and reasonable
to them, or would you consider the price charged by some poor devil
of an independent who was struggling along ?

Mr. Moroan. If tho Steel Corporation can make more profit than
a small concorn I do not think that the commission would put in a
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grice there that would wipe out the small concerns. They would

ave to tako that into consideration, and g\u!)hc sentiment would not
demand that thoy should do otherwise. This question «f roasonable
price is, after all, a matter with the conscience of tho Nation as to
what is fair and just.

Mr. NeLsoN. Novw, f\,'ou uso the expression “fair and just.” Would
anybody know what fair and just meant? Would not that leave it
up to anybody’s discretion? .

Mec. Moraan. I think so.

Mg. NEeLsoN. Would not that leave a tremendous range of discre-
tion

Mr. Moraan. Is not that the test under which the Interstate Com.
merco Commission has decided every case and under which the
highest courts of this land have decided these great railroad rate cases

{r. NELSON. But even they also said they could not do that unless
they know the valuation of the railroads.

Mr. MoraaN. Yes, sir.

Mr. NELsoN. And would not you then have to value all these
combinations

Mr. MoraaN. You would have to value them, I presume, but you
would apply the same principle, you would need the same facts and
work it out on the same basis as you would in the case of a railroad
corporation. Yes, it has capital, it has labor, it has expenses of all
kinds tho same as the Steel Trust has.

Mr. NELsoN. Did you read the statement of the coal operator, I
think his name was Vinson, before tho Interstate Commerce Com-
mission ¢

Mr. MoraAN. Yes, sir. . L.

Mr. NELsoN. Do you not recall that he advised a commission for
the coal fields alone? .

Mr. MorgaN. Yes, sir. .

Mr. NELsoN. And he said it would keep that commission busy to
fix prices? )

Mr. MoraaN. Yes, sir; in West Virginia.

Mr. NeLsoN. Now, how in the world could you expect the com-
mission to take up the Tobacco Trust, the Sugar Trust, the Oil Trust,
the Steel Trust, and all the others and decide the prices? -

Mr. MoraaN. That is a matter of organization. Now you take the
steel corporation. That is a mammoth concern with $1,400,000,000
capital, %resenting more wealth than the 1,750,000 people of Okla-
homa. ey have an immense husiness and it is all organized until
it is run almost to perfection. We can have the commission and
organize the same kind of work, and the work would be divided and
one class of men would do one class of work and there would be no
difficulty at all, no duplication of work, because after all there are
not many of these large corporations.

Mr. PaTersoN. The stecl corporation produces steel rails at $28
a ton and the independent companies produce them for $30 a ton.
Would you fix the rate at $30 a ton or $28 a ton; and if so, do you
think it would bg fair to the independents? .

Mr. Morean. Of course, there could not be but one price. The
commission would prebably not be justified in ﬁm,ri‘% a price for the
trust that would not be fair to the independents. That would apply
to largo corporations, too; they would not fix such a price that they
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would have to go out of business, although in the course of time some
small corporation might have to go out of business for the public
god. I do not know how far that would go. Now, it is a fact that

e United States Steel Corporation can manufacture steel at $2
or $3 or $4 per ton cheaper than the other companies. Then the one
great force of that company is to fix the price of iron and steel prod-
ucts which go into every home in the land in one form or another.
They have that power to tax the people. It is just another form of
drawing the sustenance and products of labor from the people, and
no such lpower should be in any corporation or artificial person if it
is to bo left unrestricted.

Mr. PaTErsoN. What we want is a remedy.

Mr. Moraan. I think [ have done my best to find a remedy.

Mr. PaTtErsoN. Where is your remedy? If that great steel cor-
poration can produce steel cheaper than any other company how are
you going to have any competition ?

Mr. MoroaN. I would, of course, give this commission the power
to take up the question as to whether their prices were reasonable,
ard if they were making an unreasonable profit I think it ought to be
brought down.

Mr. PaTErsoN. Well, you will admit now that if tho small com-
petitor can not compote with the steel corporation that it would be
put out of business.

Mr. MoraaN. Well, you know that iree competition results finally
in a monopoly, and if the steel corporation was turned loose it would
be an absolute monopoly in a few years, because it has the power to
drive out every competitor,

Mr. Wess. If your commission would fix one price for all the steel
products in tho country it would not be sixty days before the steel
cor%?ration would be without a competitor in tho field.

Mr. MoraaN. Do we not recognize the fact that the prices of steel
and iron are higher than they would be if we reduced to some extent
the price charged by the trust, because if the probabilities are that
tkase minor corporations are making more profit than they should——

Mr. WeBB (mterposinﬁ). But you state that the Steel Trust can
produce cheaper iron and steel. Sup you cut the price 20 per
cent. You have to cut it on the independent corporations to the
samo oxtent and they can not live nearly as well as the larger corpora-
tions under the cut price. .

Mr. Moraan. If you reduce the %roﬁt. of the independent com-
panies you also reduce tho profit of the larger corporations.

Mr. WeBs. But you must have a standard price.

Mr. MoreaN. Yes, sir.

Mr. WeBB. The large corporation being better able to stand the
cut, the big fish have the advantage in price over all the other fish
in the water. .

Mr. Moraan. Yes, sir.

Mr. Ne1son. I notice you have studied the subject a good deal and
undoubtedly there are a great many other men who believe that
ultimately we must fix the price.

Mr. PaTersoN, That is the way withme,

Mr. NerLson. Now, one objection to that is this: If you fix a
maximum price it must-be 6 per cent or 8 per cent?

Mr. Moraan. Well, assume something like that.

..‘!
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Mr. NeLsoN. Now, when a monopoly has a fixed price of 6 por cent
or 8 per cent, what inducement is there to progress in the business?

Mr. MoraaN. Well, of course, from an economic standpoint, one of
the objections made is that any restriction of price of i dividual
business will tend to retard and discourage individual initiative and
individual effort, and when the profits of a great corporation are
limited they have no inducement to extend their business.

Mr. NErsoN. Why should they? They have their fixed earnings
and if they go into a new departure which necessitates an outlay of
money they still get their 6 per cent or 8 per cent just the same.

Mr. MorGaN. Yes; but would it not-be hetter for the people to have
something of that kind than to he in a position where there are corpo-
rations that have an undue power to tax them? lHowover, that is not
the question. That may be met in some other way.

Mr. PatersoN. Inventions often reduce prices?

Mr. Moraan. Well, they ave supposed to in the long run, although
some inventions have raised the Jmces or kept them up.

Mr. NeLsoN. We have argued that these great special interests
should keep out of politics; but if some one is to fix prices, and their
business, their dividends, their very life depends upon some public
official, would not that drive them into politics to protect themselves?

Mr. Moraan. Well, there is something in that; but we have as-
sumed control of the transportation corporations, the public-service
corporations, the public-utilities corporations, and of the bankin
institutions, and now we are about to psss a great banking bill wit
far-reaching effect. Now, some people argue that that is putting the
banks into politics. Perhaps there 1s something in that, too; but as
we have got to put power somewhere, we ought not to allow an arti-
ficial organization of men and capital to attuin a power which they can
exercise independently to the detriment of the great masses of the
people. It seams to me that we must either absolutely wipe out these
corporations and keep them within limited size and power or we must
exercise governmental control over them. There is no more danger
in this kind of control than there is in controlling the transportation
companiecs. The Post Office Department has recommended that we
assume control and operation of telegraph and telephone companies.
Now, the probabilities are that in modern times and under modern
conditions——

Mr. NELSON (interposing). Just a minute. You ultimately desire
competitive conditions ?

r. MorgaN. Yes, sir.

Mr. NELsoN. And your bill is only a t.cmporar¥ method of reaching

corﬁpetition and breaking up these corporations .
r. MoraaN, Yes, sir.

Mr, NELson. Or do you stand for regulative monopoly 1

Mr. Moraan. No, sir; I do not believe in monopoly.

Mr. NELson. I mean reﬁ‘ulnted monopoly. :

Mr. MoreaN. I do not helieve in rﬁgu]at.ing monopoly, I do not
beliove in any complete monopoly. Now, we understand that there
is every degree of monopoly existing. We say monopoly, but per-:
haps we have no realA?erfect or complete monopolf existing.

RIr. NevLsoN. The Aluminum Trust is & monopoly.

Mr, MoroaN. I do not know that, =~

Mr. VorsTEAD. You mean in connection with iront
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Mr. NeLsoN. I mean in its own fizld.

Mr. Morean, It is a question of real monopoly. We have certain
corporations which possess such monopolistic power that it is unsafe
to permit them to go on unrestricted.

{r, NELsoN. But you want to keep the Sherman law?

Mr. Moraan. Yes, sir. .

Mr, NErsoN, That indicates that you want competitiont

Mr. MoraaNn. Yes,sir; Idonot think thatisinconsistent. Wehave
not destroyed all competition in the railroads, . .

Mr. FirzHENRY. Your bill is very largely administrative and does
not suggest any economy. .

Mr. MoraaAN. Excggt ﬂrobably the fixing of prices. L.

Mr. VorstEAD. I think one of ths most important points is in
regard to preventing unfair discrimination among localities. Of
course, the commission would have the power tc carry that out.

Mr, FirzHENRY, That is an administrative feature of the bill?

Mr. MoroeaNn. No; I declars that these practices must be fair and
just and reasonable, which is not the case now, only so far as the

herman antitrust law prohibits combinations in restraint of trade.
There ara thousands of other things that they can do and are doing
now which are not prohibited. Now, I think we ought to declare
by a general law, just as we havs in regard to railways, that these
unreasonable practices shall not be permitted, and leavs it to the
commission to decide whether it is foir or not. We declared that
there should be no rebates in the railroads, and we also declared
against unjust discrimination. The commission could find that a
crrtain act was an unjust discrimination even though it be not pro-
hibited by law.

Now, Mr. Chairman, that is all I hava to say, and I desirs to thank
the committee for its courtesy for granting ms this hearing.

Tho CuairMAN. We are much obliged to you, Mr. Morgan.

(Thereupon the committeo adjourned.)

COMMITTEE ON THE JUDICIARY,
House oF REPRESENTATIVES,
. . Thursday, January 29, 191}.

‘The committes met at 10.30 o’clock a. m., Hon. Henry D. Clayton
{(chairman) presidi 'l%u

The CuaRMAN. This is the day which was fixed by the committee
for the beginning of hearings on the antitrust measures, and Repre-
sentative §ta_nley was invited to bo here to deliver his views on the
subject and in behalf of the various bills which he has introduced.
Representative Henrg, of Texas, was also invited to bo present, but
sinco he is unable to be here to-day, ho has sont the chairman a note,
which will be incorporated in the record at this point.

(The lettor referred to is as follows:)
. : House oF REPRESENTATIVES, COMMITTEE ON RULES,

. Waehington, D. C., January 29, 1914.
Hon. H. D. CravToN,
Chairman Commitlee on the Judiciary,
House of Representatives.

My Drar MR. Cavroyn: Allow me to thank you for the courceous invitation

;ﬁg?::g to me to present my views on tha heedeg legislation tourhing the antitrust .
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" It would give me great pleasure to appear to-day and enlarge upon the features
embraced in the bill introduced br me some weeks :ﬁo, but I am unavoidably taken
outof the city fora dagr orso and will not have the privilege of addressing the committce
a8 suggested. I am incloging copy of an address delivered by me before the South
Carolina Bar Association on January 24, 1013, which I beg leave to call to the attention
of the committee. This addiese embraces my views rather fully on the subject, and
I do not know that I could add much to what I said on that occasion that would e of
interest at this time in regard to the pending bills, It seems to me that my remarks
on that occasion are in almost complete accord with the bills prepared by yourself
and associates during the preeent month.
Very truly, yours,
R. L. Hengy.

(In accordance with the request of Mr. Henry, his address is here
printed:)

Appress o7 HoN. RoBerr LEE HENRY, oF TexAs, BEFORE THE SoutH CAROLINA
R BaRr ASSOCIATION, ON JANUARY 24, 1913.
PENDING PROBLEMS IN PEDERAL LEGISLATION—ARGUMENT AGAINGT INTERLOCKING
DIRECTORATES AND VOTING TRUSTS AND FOR PROPER REGULATION OF INTERSTATE
CORPORATIONS,

Mr. President and members of the South Carolina Bar Association, the invitation to
address this association is one of the greatest honors that has ever come to me during
my rtg‘ublxc career, and I shall endeavor to justify your courtesies by utterinino un-
worthy word here to-night. For the first time coming to & State whose history is
replete with patriotic deeds, statesmanship, and the fame of distinguithed lawyere, I
am thrilled with the obligation of the hour and am not unmindful of the duties resting
uFon our honorable profession. In the courze of my remarks there shall be no tinge
of rancorous partisanchip, but the times demand that I speak in candid and courageous
fachion while treating th
theme for the evening. . . . .

Never in our history did the eolution of public questions call for greater patriotiem
aad braver speech than now, Clinging to the Constitution as fachioned and handed
down by South Carolina’s immortal men, in conjunction with those of her sister
States, I thall deal with the great Federal issues now demandingeolution in no veneered
and dubjous language. With that immortal instrument as my chart and guide I shall
speak as one who loves his country and her institutions.

e pending prcblems in Federal legislation, which is my

OUR ANTITRUST ACT,

Monopoly first beian to prey upon the people in the time of Queen Elizabeth.
Privileges of monopoly were granted by her to courtiers and eervants till they became
intolerable and were terminated by the wrath of the people in the enactment of the
“‘gtatute of monopolies” in 1624, Our antitrust act is but the outgrowth of the spirit
against monopolies which eecured the passage of those ancient laws. Twenty-five
Kears ago gigantic monopolies and conspiracies against trade in alarming proportions

egan to infest this country. Such types as the Standard Oil Trust, the Sugar Trust,
and the Beef Trust raired their heads and began to gnaw at the vitals of commerce
and trade. The people demanded their utter destruction, with no spirit looking to
moderation of their ravages. In obedience to that demand, Congress ed what is
known as the Sherman antitrustlaw, and on July 2, 1890, it wasapproved by Benjamin
Harrison, the President.

THE S8HERMAN ACT.

It has been construed in more than a hundred decisions, and the Supreme Court
has held its provisions clearly constitutional. It has never been amended and should
not berepealed. It can be supplemented and bettered. Every citizen should hug it
to his bosom as a Magna Charta among our Federal statutes. This act came into
being after months of profound study and by practically unanimous consent in the
Congress o(fl thehl.flréited States. It isthe Nation’s will, and court and citizen should

ct and uphold it. .
ts origin agd hist{glav are most interesticg. The principles embraced in its provi-
¢ions should be accredited to Senator Sherman, whatever critics may claim to the
contrary, for on December 4, 1889, he introduced Senate bill No. 1, entitled “A bill
to declare unlawful trusts and combinations in restraint of trade and production.”
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This was the beg‘nnning of the struggle against monopoly in Federal legislation, out
of which the final bill emerged after various processes of amendment. History ehould
record the truth and set thie legislation down to the credit of the Qhio statesman.
And patriots of whatever persuasion should preserve and perfect it to meet the emergen-
ciesof the hour.

The original Sherman bill, in section 3, denounced violations of its provisions as a
felony and provided for ‘‘imprisoument in the penitentiary for a term of not more
than five years, or both * * # fine and imprisonment, in the discretion of the
court.” We are not to-day more extreme than Senator Sherman, and yet the trusts
'aind nlalqngpolles have increased a thousandfold in numbers and ¢rormity of

nce his day.

On January 14, 1890, Senator Sherman reported his bill to the Senate, and it was
there congidered from week to week. On Murch 21, 1890, he reported from the Com-
mittee on Finance a substitute for his original bill.  Whereupon Senator Reagan, of
Texas, offered a substitute for the Senate committee’s substitute. His bill set out at
great iength the acts constiluting a trust and conspiracy against trade, and bristled
with Juminous and efficient definition. 1It, ton, denounced violations of its provisions
a3 & felony, and in certain and comprehensive languaye provided penallies, The
B‘endmg amendments were considered on various occasions in the Senate, and on

arch 25, 1890, by a vote of 30 yeaa to 12 nays, the Reagan substitute was addéd to
tho Sherman bill.” On Msrch 27, 1890, the Senate ngain resumed consideration of the
bill, and upon motion of Senator Walthall, of Mississippi, the entire subject was
referred to the Committee on the Judiciary.

TAE S8UBSTITUTE.

On the 2d day of April, 1890, Senator Edmunds reported a substitute of eight sec-
tions for the original bili and amendments, That substitute was and is the identical
Sherman law of ta-day. No matter what Senator wrote this or that language in the
final draft, it was, after all, the culmination of the purpose and genius of Senator
Sherman, whose inspiration was to reach and strike down monopolistic spirit ab
in the land. In multifarious forms the Senate considered the substitute reported
from the Judiciary Committee. 1t passed that body and then went to the House. It
there passed with amendments and went through two conferences, which finally
struck out the nmendments after debate clearly revealed that the act was understood
to reach transportation companies doing an interstate business, and prohibited “every
contract, combination in the form of trust or otherwise, or conspiracy in restraint of
trade or commerce among the several States or with foreign nations,”” whether ‘*roason-
able” or ‘‘unreasonahle.’’ The conference report was agreed to, and the bill passed

. in exact form as reported by the Senate Judiciary Committee. By unanimoua vote
of 240 ayes the Houso passed the bill on June 20, 1890, .

In cloging the debate in the House, Mr. Stewart, of Vermont, said: .

“The rmvisions of this trust bill are just as broad, sweeping, and explicit as the
Engheh anguage can make them to express the power of Congress on this subject
under the Constitution of the United States.” - .

Inflexible rules of reason and logic inevitably lead to the conclusion that its very
first section prohibits “‘every combination in restraint of interstate or international
commerce.”

[ FIGHT BY THE TRUSTS.

The law having f)o.ased and the people vindicated in their demands for such leg-
islation, the struggle on the part of the trusts to undo the achievement began. The
first conflict came in the Knight case, which was lost to the Government on account
of bad plea.dinﬁ and mismanagement on the part of the governmental ofticers. Em.
boldened by this accidental success, the trusts increased their defiance of the national
will and prepared for further conflict in attacking the law.

JUSTICE PECKHAM'S DECISION.

* Next came the caso of the United States against Freight Association, decided by
the Supreme Court in 1896. Justice Peckham, in a luminous decision, upheld the
%on:ii%nﬁonality of the law, which was vigoroualy assailed by trusts and moncpolies.

@ said:

““When, therefore, the body of an act pronounces as illegal every contract or com-
bination in restraint of trade or commerce wnong the several States, the plain and
ordinary meaning of such lan%uage is not linuted to that kind of contract alone which
is in unreasonable restraint of trade, but all contracts are included in such langusge
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snd no exceptions or limitations can be added without placing in the act that which
has been omitted by Congress,” .

He said further:

“In other words, we are asked to read into the act by way of judicial legislation an
exception that is not placed there by the lawmaking branch of the Government.
* # # This we can not and ought not to do.” .

And in patriotic language he adds: .

*‘If the act ought to be read as contended for by defendants, Congress is the body
to amend it and not the court by a process of judicial legislation wholly unjustified.”

. The majority of the court agreed and upheld the law as written by Congress. Jus-
tice White registered his dissent stoutly, contending that the word “unreasonable”
chould be interpolated immediately before the word “‘restraint.”” He courageously
took his stand in 1896, and the opinion spexks for itself.

Not content with this defeat, the trusts and monopolies renewed the attack for the
gurpose of dismembering the law and thwarting the will of the people. In 1898 the

upren:e Court decided the case of the United States against the Juint Traffic Asso-
ciation. Again, Justice Peckham delivering the opinion of the court, the constitu-
tionality and validity of the statute were sustained. In emphatic language the
court reafiirmed the decision in the case of the Trans-Missouri Freight Association
and reasserted that the word ‘‘unreasonable” can not and must not be supplied
before the word ““restraint” in the act.

WHAT THE COURT SAID,

The court said:

““This court with care and deliberation and also with a full sppreciation of their
impertance again considered the questionsinvolved in its formerdecision. A majorit
of the court once more arrived at the conclusion it had first announced, and accord-
ingly it denied the application, And now for the third time the same arguments are
employed, and the court is again arked to recant its former opinion and to decide the
same question in direct opposition to the conclusion arrived at in the Trans-Missouri
case, * * * Agwo have twice already deliberately and eamestly considered the
same arguments which are now for a third time %ressed upon our attention, it could
hardly be expected that our opinion should now change from that already expressed,"

And 0 in 1898 Justice White again dissented. The decisions were reaffirmed in
numeroug instances and became the settled rule of conduct. In 1907 the court again
reaffirmed the decision in the Joint Traffic and Freight Association casesand said, in
the case of the Shawnee Compress Co. v. Anderson (209 U. 8. Rep.): |

1t has been decided that not only unreasonable but all direct restraints of trade
are prohibited, the law being thereby distinguisked from the common law.”

And with emphasis the Supreme Court said in the Northern Securities case:

“‘All contracts of that character, whether they are reasonable or unreasonable, are
prohibited.”

THE WORD ‘‘UNREASONABLR,”

The trusts and monopolies meantime became disheartened at the action of the
courts and subtly approached another forum. They came to Congress and caused &
bill to be introduced sulﬂylymg the word ‘‘unressonable” whero they had failed to
ineert it by judicial amendment. Thisbill was introduced at the second session of the
Sixtieth Congress, in 1809, In the face of the decision of the courts, the bill prg;
“that no prosecutions under the first six sectionashould be maintained for past ofienses
unlessthe contract orcombination be in ‘unreasonable’restraint of trade or commerce."”
The Senate Committee on the Judiciary, reporting against this propoeed amendment,
a8 well as others equally untenable, eaid: . :

“Toamend theantitrust act assuggested by thisbill would be to entirely emasculate
it and for all practical purposes render it nugatory as a rer:edial statute. Criminal
prosecutions would not iie, and civil remedies would labor under the greatest doubt
and uncertainty. * * #* Todestroy orundermine it at the present juncture, when
combinations are on the increase and appear to be as oblivious as ever to the righta of
the publie, would be a calamity.”

us appealing to the courts and Congress to amend the act by writing the word
"uélreasonati[e ” therein, dismal defeat in overy effort met the e ries of the trusts
and monopolies.

From th‘:;oﬁrst decision on this statute to the oil and tobacco cases, the courts have
strongly held that the mere tendency to stifle competition brought the acts within the
prohibition of the law, regardless of the fact whether such acls were reasonable or
unreasonable, Al reasonable citizens agree that ordinary purchases and eales, forma-
tion of partnerships and honest corporato organizations do not violate the Shermsn
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Act, although by incidental effect that may restrain as between parties interstate or
foreign commerce. Monopoly isnot constituted by sizealone. Theactisnot violated
wher%‘;)ersona or corporations attain dominancy iu business by normal and honest
methods of enterprise. Such acts and agreemen's lack the elements of conspiracies
constituting monopoly, combination, and intent to destroy competition and restrain
e.
WHAT ‘*AGBEEMENT” MEANS,

The Senate committee meant and the oil and tobacco cases mean, to state it in

honest fashion, that the injection into the acts of whether an agreement or combi-
nation isreasonable or unreasonable rendcrs it, a8 a criminal or penal statutle, indefinite
and uncertain, and hence nugatory and void, and would be tantamount to re;l)‘ealing
that patt of the act. For there is no older and better settled principle of the law
than the rule that there can be no crime unless the act is one which the party must
know in advance is criminal. It must be definite and certain. Since the Supreme
Court has amended the act by writing the word ‘“‘unreasonable” therein, it may be
well feared that the criminal parts can not be enforced.
" The defense of reasonable restraint will be made everywhere, and there are certain
to be as many rules of what is reasonable as there are judicial forums in the country,
The cases against the Standard Qil Trust and the Tubacco Trust had reached the
Supreme Court in 1910. The trusts and monopolies rallied for one more effort in that
forum and trained their guns against the provisions of the Sherman law. They made
demand that the national will and legislative policy be thwarted by judicial amend-
ment and that by a ““modern rule of reason” only unreasonable trusts and monopolies
be dpmhibited by law. Their advocates divided trusts and monopolies into *‘good”
and ‘‘bad” and said the good onesare reasonable and only the bad ones can be uarea.
sonable. ~Auother battle was fought in the field of jurisprudence, and, with a chsnged
personnel, the Supreme Court yielded to monopoly where thrice before they had
refused to surrender. And in the year 1911, with a largely changed Supreme Court,
the host of trusts and monopoly won a triumphant victory. .

Before proceedinﬁ to state my views an anal“{sis of the oil and tobacca cases,

rmit me to add that no man has a higher regard for the judiciary than that enter-

ined by me. No patriotic citizen can afford to arouss prejudice against the courta,
In the last analysis they are the palladium of our rights and liberties. Nor, on the
other hand, should any reasonable man make a fetish of the judicial office. Judges
are not above public opinion and criticism. Hence, fundamentally, I make no
difference between the judicial and other offices, for they are all but creatures of the
peogle's will and clothed with powers to be executed as trustees in behalf of the
public under the Constitution and lawa, .. . . . i

In the 1911, after 15 years of weary waiting, Chief Justice White had his way
snd by a bare majority of one planted the decision of the court where he had stood in
hisdissenting opi*.‘onin1896. ~Inplainlanguageheinserted the word ‘‘unreasonable”
before the word “res'raint,’”” as he slrong‘l‘y contended was apgz&ppate that year. In
this judicial struggle it suits me to stand where the court stood in 1896, and where
Justice Harlan took hisstand in 1911. After exhaustive and patient study, my mind
leads me to the inevitable conclusion that I must concur in the position assumed by
that lamented justice, who in inteMect ranks with America’s greatest jurists.

WHAT JUSTICE HARLAN SAID,

In order that I may not transcend the proprieties of the occasion, permit me to reit-
erate what the public heard this eminent jurist say in the debato occurring in the
Supreme Court the day the ogmlol_ls.were handed down, He eaid:

“*With all due respect for the opinions of others, I feel bound to say that what the
court has said may well cause some alarm for the integrity of our institutions.”

Further along he said of the trusts and monopolies:

“They at once set up the baseless claim that the decision of 1896 disturbed the
‘business interests of the country’ and let it be known that they would nevet be
content until the rule was established that would permit interstate commerce to be
subjected to reasonable restraints.”

ith irrefragible loﬁzg he said: . .

“The only answer which in frankness can be given to this question is that the court
intends to decide that its deliberate judgment 15 years ago, to the effect that the act
permitted no restraint whatever of interstate commerce, whether reasonable or un-
reasonable, was not in accordance with the ‘rule of reason.” * * * I have the
authorii{tl of this court for saying that such a course of proceedings on its part would be

‘judicial legislation.’”
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Then he adds: :

**] gaid at the outset that the action of the court in this case might well alarm thought-
ful men who revered the Constitution. I meant by this that many things are intt-
mated and said in the court’s opinion which will not be regarded as otherwise then
sanctioning an invasion by the judiciary of the constitutivnal domain of Con; n
attempt by interpretation to soften or modify what some regard as a harsh public
policy. This court, let me repeat, solemnly adjudged many years ago that it could
not, except by judicial legislation, read words into the antitrust act not put there by

Conﬁm.
Then, in patriotic warning, he threw out this statement, which is confirmed by my
carcer as a representative of the people at Washington:

*‘ After many years of public service st the National Capital, and after a somewhat
close observation of the conduct of public affairs, I am impelled to say that there is
abroad in our land a most harmful tendency to bring about the amending; of constitu-
tions and legislative enactments by means alone of judicial construction.”

WHAT ROOSEVELT SAID.

‘The opinion of the court in the Tobacco case reaffirmed the victorg achieved in the

Oil case. It added nothing new in the ap[)licallon of the law. Indicating the view
taken by the country of these opinions, allow me to quote a flamboyant announce-
ment from a distinguished ex-President. In the Outlook he said: .
. “It is contended that in these recent decisions the Supreme Court legislated. So
it did, and it had to, because Congress had signally failed to do its dulg’ t‘)iy legis-
lating. * * * Where the legislative body persistently leaves open a field which
it is absolutely imperative, from the public standpoint, to fill, then no possible blame
attached to the official or officiala who step in, because they have to, and who then
do the needed work in the interest of the people. The blame in such cases lies with
the body which has been derelict and not with the body which reluctantly makes good
the dereliction.” .

Hamilton in his wildest dreams of absolutism never advanced the doctrino that the
Supreme Court should legislate. Aye, more! This distinguished ex-President
urges that not only shall the Supreme Court legislate where Congress faile to act or
acts as he would not aypr.ove.. but that executive officers and others officials ghall
make good the needed legislation by their action and usurpation. Away with such
doctrine! Azain I say, let us hug to_our bosoms the Constitution of our fathers.
Let the three departmients occupy their spheres. Executive officers have no rights
oxcept those of executive character. Legislative officers have no prerogatives of
Rower except those pertaining to legislation. Judicial officers have no rightful

omain for exercise of their powers except in the judicial field. When thez transcend
that they should be sconrged back by public opinion and criticism to their consti.
tutional limitations, and the people invariably, with righteous indignation, should
hold all officers within their corporate spheres,” Any other view will wreck this Gov-
emment, and we owe it to orreelves hero and elsewhere to assert our conception of
duty in courageous and candid action. This same gentleman in hisarticle divides
truets and monopolies into good and bad, scouts the idea of a return to wholesome
laws of competition, and proposes in lieu thereof the combination of good trusts and
monopolies and the supervision of all by a small governmental commission to regulate
them and give the good ones certain freedom and license. These doctrinesare vicious
adgd against the genius of our institutions and civilization. Our duty is in the other

irection,

We must, to preserve our liberties. return to the ancient doctrine of competition and
decreo that combinations inust be destroyed and private monopoly perish from the
earth. Never should we assert that these vast monopolies and trusts may seek refuge
under the winga of a small governmental commission of men with thousands of cases
piled before them in every conceivable form of litigation, where private litigants
aro too poor to assert their rights. L.

If it be said that the conrts should be above juzt criticism and that we should not
raise our voices as sovereigns against them, let me remind you that they have nnt
always been regarded as inviolate by the American people.

THE DRED SCOTT CASE.

More than 50 years ago Chief Justico Taney rendered a decision that provoked
criticism and drew that great tribunal into the maelstrom of violent public discussion.
To illustrato the feeling then engendered, let me remind you of some things said and
done at that time. Mr. Blaine says:
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“The aversion with which the extreme antislavery men regarded Chief Justice
‘Taney was strikingly exhibited during the session of Congress following his death.
The customary mark of respect in providing a marble bust of the*deceased to be
placed in the Supreme Court room was ordered by the House without comment or
objection, In the Senate * * * the proposition to pay respect to the memory
of the judge who had pronounced the Dred Scott decision was at once savagely
attacked by Mr. Sumner. Mr. Sumner said: ‘Taney would be hooted down the
passages of history and that an emauncipated country would fix upon his name the
stigma that it deserved. He had administered justice wickedly, had degraded
the judiciary, and degraded the age.’ .

*'Mr. Sumner’s protest was vigorously seconded by Mr. Hale, of New Hampshire,
and Mr. Wade, of Ohio. The former said that a monument to Taney ‘would give the
lie to all that had been said by the friends of justice, liberti, and downtrodden human.
ity’ respecting the iniquity of the Dred Scoit decision. Mr. Wade avowed his belief
that the  Dred Seott case was got up to give judicial sanction to the enormous iniquity
that prevailed in every branch of our Government at that period.’

‘““He insisted that the people of Ohio, whose opinions he professed to represent,
‘would pay $2,000 to hang the late Chief Justice in effigy rathér than $1,000 for a bust
to commemorate his merits.’ L.

““Mr. Sumner concluded the debate and said that in listening to the Senator from
Maryland he was ‘reminded of a character known to the Roman Church who alwa
figured at the canonization of a saint as the devil’s advocate.” e added that if he
could help it ‘Taney should never be recognized as a saint by any vote of Congress.’
A vote was therefore abandoned on the 23d of February, 1865.

“Nine years after theso proceedings, in January, 1874, the name of another Chief
Justice, who had died during the recess, came belore Congress for honor and com-
memoration. All the Senators who had spoken in the previous debate were gone,
except Mr. Sumner, who had meanwhile been chosen for his fourth term, and Mr.
Wilson, who had been elevated to the Vice Presidency. The bill was passed with-
out debate and with the unanimous consent of the Senate.”

All these harsh lhin{;s were said, although the decision was absolutely correct and
haa never been overruled.

RECALL OF JUDQES,

With proper re%ard and respect for the judiciari'g I must assert that those officials
are more responsible for the specter of the recall of judges stalking through the coun-
try than any other influence in the Republic. There would be lack of candor in my
remarks if I failed to declare that, inm humbl;fudoment, the action of the Supreme
Court in nullifying long and well-established adjudications in the income-tax deci-
sion and the antitrust cases is almost entirely rgsgonsible for stirring up the livngg
issue of recall. _If the court had not uprooted their former decision and thereby defi
the national will as expressed in congressional enactment and changed by judiciat
construction and amendment plain words and acts, recall sentiment would not be so
rife this day. It is not fair to charge that what some choose to call the rabble, the
masses, have altogether aroused this sentiment. 1 repel the impeachment and de-
fend the right of the people to discuss and seek solution of these problems. Without
here discussing the necessity and desirability of recalling judges, long since I have
concluded that there should be a speedier and more effective remedy than the cum-
bersome process of itapeachment where impeachment will not lie.

REMOVAL BY ADDRESS,

There should be the cumul:tive remedy of “removal by address” for nonimpeach-
able cases by a majority vote of the House and Senate, as is done in England and
many States of the Union. This would go far toward putting the Government more
directly in the hands of the people and vesting sovereign final action where it appro.

o Uit ! . NS &
priately belongs. This method of dealing with judges unfit for office has evolved an
almost perfect judiciary system in England, where the judges rank with the world’s
greatest, and has worked with magic éffect in States where it has been adopted and
whose judges are unrivaled by the other Commonwealths. It is therefore commended
a8 a supplementary remedy for the ponderous method of impeachment.

REMEDY FOR THE DEPECTS.
Having thus briefly outlined the history of our Federal antitrust statute and judicial

construction touching the same, permit e to point out some apparent defects chal-
lenging attention and remedy.
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- Mirst, it is ecsential tv safeguarding the people’ui hts that the Sherman law should
be amended or supﬁlementeﬁ 80 that the ‘“‘rule of reason” written therein by the
Supreme Court shall be entirely eliminated and place the meaning of the statute
whete the framers intended it should be, The language should bre written in such
plain and unequivocal fashion that courts will never hereafter construe the word

‘unreasonable” into the wording thereof, either before the word “restraint” or
anywhere else in the act, 87 that he who runs may read therein that all restrainte of
trade and commerce by trusts and monopolies, whether reasonable or unreasonable,
shall be forever prohibited.

Congress should proceed to speedilg reseal the judicial amendment which has
maimed thisimportantlaw, Theact should be retained with all its present efficiency
without the slightest impairment. Contracts and combinations now prohibited by
it should so continue under its prohibitions, but there should be further accurate
definitions 8> as to define with the utmost precision acts constituting a trust, monopoly,
and combination. There should be no doubt and uncertainty left either in the
minds of the courts or the offenders, and these engaged in business should be apprised
of the exact limits of their activities under the law.

PROVIDE ADEQUATE PENALTIES,

And then adequate penalties should be provided and the stigma of a felony placed
upon violators, as first proposed by Sherman, Reagan, George, Walthall, Vest, and
others. The penitentiary should be designated as the place of abode for a term of
years, ranging from 2 to 10 years, for those criminals who will not respect the majesty
of thisstatute. \Wemight not convict all offenders, but we would succeed in numerous
cases and deter many from violating the law. L.

When the first act was passed there were not many trustsin existence. Amongst the
larger ones were the Beef Trust, the Oil Trust, and the Coal Trust. Since that day
they have grown until their capital stock amounts to billions and billions of dollars.
With the inglex and the Payne-Aldrich High Tariff Acts constituting a wall of pro-
tection around the Republic, our country has become a veritable breeding ground,
seething and reeking with monopoly and combinations in restraint of legitimate trade
and commerce. Twn or three bankers in New York City have sccumulated vast
amounts of wealth and have taken under their winga the great railrcad and industrial
corporations of the country and are manipulating their finances. They run the daily
balance in those banks to hundreds of millions of dolars. Fouror five yearsago theso
corporations and trusts dep-sited their funds in the localities where domiciled. But
now they are compelled t- pile up their, degosits in these banks, under whose complete
dominion they are now conducting theiratfairs, So manifest is thisconcentration and
abuge that more than two years ago, before the startiing developments were made
%{tlore the_(l;ujo Money Trust Committee, an eminent American statesman, Woodrow

ileon, said:

““The great monopoly in this country is the money monopaly. Our system of
creditis concentrated. Thegrowthof the Nation, therefore, and all our activities are
in the hands of a few men, who, even if their action be honest and intended for the
publicinterest, are necessarily concentrated upon the great undertaking in which their
money is involved, and who neceasarily, by very reasin of their limitations, chiil and
check and destroy genuine economic freedom. This is the greatest question of all,
and to this statesmen must adjust themselves with an earnest determination to serve
the long future and the true libertics of men.”

imT}ln_mo wero brave words, and we should proceed to take them as their meaning
plies, .
TESTIMONY OF MORGAN,

. J. Pierpont Morgan and his partrer, George F, Baker, admitted before a committee
in Washington that they dominated and controlled practically all of the great inter-
state railways and industrial cor‘pomtions and trusts through interlocking directo-
rates, voling trusts, and various financial conspiracies. They have solemnly sworn
before the congressional committee at Washington that in the aggrezate they hold
885 directorates in 41 banks and trust ctg&)amcs having total resources of §3,832,- .
000,000 and total deposits of $2,834,000,000; 50 directors ips in 11 insurance com-
anies, having total assets of §$2,646,000,000; 155 directorships in 31 railroad systems
aving a total capitalization of $12,193,000,000 and a total mileage of 163,200; é
directorships in 2 express companics and 4 directorships in 1 steamship company,
with a combined capital of $245,000,000 and gross income of $97,000,000; 98 direc-
torships in 28 producing and trading corporations, having a total capxtahzauon of
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msa.ooo,ooq and total gross annual earnings in excess of $1,145,000,000; and 48
torsh)gs in 19 public-utility corporations having a total ca {talization of $2,826,-
000,000 and total gross annual earnings in excess of $428,000,000; in all, 746 director-
ships in 134 corporations, having total resources or capitalizatiin of $25,325,000,000.
To putitin g:r aps more graphic form, it has been established before the Pujo com-
mittes, and Morgan, Baker, and their allies forced to there admit, that a phase of
their conspiracy and Money Trust may be fairly put as follows: .

THE GREAT SEVEN.

The following seven institutions have total resources of $1,398,000,000: J. P. Mor-
n & Co. (and Drexel & Co.), deposils, $163,000,000; Guaranty Trust Co., $292,-
,000; Bankers’ Trust Co., $203,000,000; First National Bank, $149,000,000;
Nationa! City Bank, $247,000,000; Chase National Bank, $125,000,000; National
Bank of Commerce, $190,000,000; that the Mutual and Equitable Life have com-
bined resources of $1,091,000,000, making a total in these nine institutions of $2,489,-
000,000. The business of malm;g large 1ssues of securities of the great interstate cor-
rations has during the &ast ive years been conducted mainly on joint account
etween J. P. Morgan & Co., the First National Bank, and the National City Bank
of New York; Leeﬁl.lgginson & Co, and Kidder, Peabody & Co., of Boston; and the
Iilinois Trust & Savings Bank and the First Nationa! Bank of Chicago. Tkis only
partially illustrates their tremendous concentration of money and credit. Aye,
more, not only do these gentlemen aud their allies dominate business and finance,
but they have grasped the reins of government and have given us a government by
and for the trusts, Candor compels me to say that you may compare with fairness
these identical men who control the Money Trust and_they square completely and
oxactly with the names of those who financed the presidential campaign of 1904 for
The Outlook editor, who now believes in emasculating the Sherman law bx judicial
amendment. The names of Morgan, Rockefeller, Stotesbury, Rogers, Archbold,
Perkins, aud others are found in the Money Trust group and the Political Trust group
and fit into one another as the hand in the glove. Proof before the Pujo committee
and the Clapp election committee reveal these two groups as being similar and joined
together as the Siamese twins; and yet they are one and the same coterie, These
things were first denied, but established by proof before these commiltees; all con-
fess them.
INTI RLOCKING DIRECTORATES.

George F. Baker, one of Morgan's partners and allies in the Money Trust, said at
Waczhington that the banking credit of the country, amounting to $23,000,000,000,
is virtually under complete sway of a small group of men in New York; that the
leading banks, because of interlocking directerates, act in harmony in the control
of large transactions; that the Nation's transportation interests in the same manner
are under concentrated control and (hat the vast industrial enterprises are likewise
dominated by this all-powerful association. He proudly boasted and explained
the various devices employed to evade the law, or, as he phrased it, to “conform
with the law.” IHeadmitted thatin 50 years hissingle bank had collected $86.000,000
of profits upon a_$500.000 capital; that banks were consolidated, despite th3 law
through the creation of holding companies; that there is a certain ‘‘concentration o!
?ower, in which Mr. Morgan is the overchadowing figure,” and that the safety of

he national interests lies solely in the personnel, the good intentions of these men.
At last it is flaunted in the faces of the American people that these men have the
gafety of the Republic in their grasp and that we must trust to their goodness for our
happiness and prosperity.
SOME OF THE PROBLEKS.

These things foreshadow some of the problems in Federal legislation, and we must
meet them as men and patriots. Jackson won his fight and the Nation etill lives.
Wilson will win his and our institutions will survive and bless the generations yet
to come. Tum where you will and there is a saturnalia of trust organization and
monopolistic conspiracy. As Sir John Culpeper said in the Long Parliament, we
* may say of the trusts and monopolies now: .

‘“They are a nest of wasps—a swarm of vermin which have overcrept the land.
Like tho frogs of Egypt, they have gotten possession of our dwellings and we have
scarce a room free from them; they sup in our cups; they dip in our dish; thev sit
by our fire. We find them in the dve vat, washbowl, and powdering tub. They
share with the butler in his box. They will not bate us a pin. We may not buy
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our clothes without their brolgerafe. Theso are the leeches that have sucked the
Commonwealth so hard that it is almost hectical.”

These conditions goint to the plain duty of Congressin some tesbpec!s. Wecandrive
out of interstate and foreign commerce every corporation with fictitious and watered
stock, those whose capital stock is eo great as to make them approximate monopoly,
all holding companies, and all corporations whose stc cks are 0wned and controlled by
holding companies und other corporations. We can place a limitation on the cafital
stock of these corporations and banks; we can prohibit the holding and voting of the
stock of these banks by other corporations; we can prevent interlocking directorates.
We can pro.luﬁu; their consolidating in the roundabout way now in vogue which piles
up money in their vaults amounting to many millions of dollars to the detriment of
the entire country. We have power under the Constitution to grevent this interlock-
ing of directorates and coalescing of stocks and interests, and should hasten to apply
it by congressional action. We know the facts, and a comprehensive law will bring
the relief so manifestly just to the people. We can and should destroy protectionism
and bring this country to a tariff strictly and only for revenue.

All thege things will be consuming and burning Political issues during the next few
years and will not down till the appropriate legislative remedies have been devised
and applied and the Government restored to the hards of the people, where their just
rigll;ts will be safeguarded under a wise and courageous administration.

y & strange coincidence of history there have come out of the bosom of New Jersey
the great trusts, the holding companies, and the gigantic monopolies. From this proud
Commonwealth have come the dragon’s teeth, and now it scems as if in the very
providence and wisdom of God there has come from her borders the giant this year
sent forth to exterminate the dragons infesting the land. When history is finally
recorded, Jackson and New Jersey’s governor will stand forth as the two great figures
triurphing in memorable struggles as the champions of popular rights. We must
have no class legislation and arraying of class against class. © Wa must have no clamor
against legitimate wealth honestly acquired. There must be no unjust attack against
corporations and corporate powers within the limits of their granted charter rights.
There should be no hysteria in our procedure. And still trusts and monvpolies must
be disintegrated and utterly eradicated. The conflict is and should be irrepressible.

Asa legislator and an American I dedicate my energies to the reop!e in this struggle,
and with the Constitution as my guide and the sanctity of the law as my inspiration,
1 have enlisted in the contest until absolute equality for every citizen is again our
watchword from ocean to ocean.
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TRUST LEGISLATION,

SERIAL 7, PART 2,

COMMITTEE ON THE JUDICIARY,
House oF REPRESENTATIVES,
Thursday, January 29, 1914,
The committes met at 10.30 a. m., Hon. Henry D. Clayton {(chair.
man) presiding.
The Cua1rMAN. Representative Stanley is here, and if it is the
pleasure of the committee, we will hear him at this time.

STATEMENT OF HON. AUGUSTUS 0. STANLEY, A REPRE.
g%lé%AyTIVE IN CONGRESS FROM THE STATE OF KEN-

Mr, StanLEY. Mr. Chairman and gentlemen, the chairman has
kindly consented that I shall be allowed to present to-morrow morn-
ing my authorities in support of the contention which I shall make
this morning. I desiro to appear at such a time as will suit the con-
venience of the committes. I can, without making verbatim cita-
tions, present my reasons for the adolption of the bill H. R. 12121,
At a subsequent date I hope to be able to present to the committee
my views on the subject of holding companies. I shall not discuss
the question of holding companios at this time, in one way or another,
bl}t m(lll confine myself to & discussion of the bill to which I have
referred.

In m{y opinion the most necessary thing to the successful enforce-
ment of the Sherman Act is to restore it to its pristine vigor, which
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¢an be done by the intprfolation of a fow words. In that you will

avoid what is the possible obiter dictum in the Standard Oil case,
and subsequontly in the American Tobacco Co. case, in which the
word ‘““unreasonable” or “undue” is interpolated into the act of
€ongress. I can do that by so wording an amendment to that act
as to make it mean exactly what the court has repeatedly said it did
mean, and a short review of the decisions on this subject will show
this committee conclusively that the act has been repeatedly in-
terpreted to mean exactly what it says, that all restraints of trade
are a violation of the act.

The use of the words “reasonable” and “unreasonable” and
many of the arguments defending their insertion in the act are in a
way ‘“catch phrases,” and commend them unduly to popular con-
sideration. There seems to be an idea in the public mind that_there
is an effort on my part in introducing this bill or that it is the inten-
tion on the part of those who favor it to exclude reason from the
“act, to permit an unreasonable construction, or that the act as in-
terpreted prior to the Standard Oil and Tobacco cases had not a
reasonable construction.

The fact that for more than 10 years from the decision in the
Trans-Missouri Freight Association cass until the Standard Oil and
Tobacco cases, the §ui)reme Court of the United States in discussing
this question repeatedly refused poiat blank to give it that construc-
tion is an answer to that argument. For to admit that to interpret
the act according to its plain meamn% is unreasonable is to admit
that for 10 years in construing it the Supreme Court of the United
States and the astute judges of the other Federal courts acted with-
out reason and ignored the “rule of reason’ from the interpretation
of the act. .

It is a pregnant fact that both in cases before the Supreme Court
of the United States and in bill after bill before this House there has
been a repeated attempt to write that word ‘‘unreasonable” into the
act.
An act was reported in this House by Mr. Hepburn, supported b
a great many labor organizations, in which the word ““unreasonable™
was written into the act, and upon a hearing in this committee it was
found that the alleged act to relievo labor organizations from the
operation of the Sherman Act was in fact prepared by Messrs. Moro-
wetz and Stetson and submitted to the president of the United States
Steel Corporation before it ever saw a committee of this House.

If you will examine the reports of the Industrial Commission, you
will gnd a repeated and persistent effort to write the words ‘‘reason-
sble’’ and ‘‘unreasonable” into the act, and the reason for that is
not far to seek.’ .

A court can determine, gentlemen, when a contract operates as a
direct restraint of trade. A court can determine when the purpose
of the act is to restrain trade and when the restraint of trade is merely
collateral and is not the design of parties to it. Courts have had no
difficulty in determining when contracts made and acts done were
made and were done with the purpose of creating a monopoly, or of
restraining trade, and when thero was material restraint of trade.

" But when courts attempt to determine that such actual or material
restraint of trade is unreasonable, they leave the question of law and
go into a question of fact which requires the most expert knowledge
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for its determination. Railroads may make combinations in re-
straint of trade, combinaiions and contracts such as were ovidenced
in the Joint Traffic Association case, and the Trans-Missouri Freight
Association case, and the Northern Securities case, and upon the face
of the })leadings,.upon an inspection of the contracts, upon the forma-
tion of the holding companies, courts can determine, without diffi-
culty, that the purpose and effect of such contracts is to enable the
Eartlcs to them to mako rates independent of the law of squly and

emand by their arbitrary fiat, and not such rates as would prevail
under normal conditions of business. But if thet court should
further attempt to find whether or not the rate avbitrarily fixed
was reasonable, they would be lost in a maze of technical dis-
cussion from which they could not escape without the most elaborate
intkury, if at ‘all. . . .

few days ago I was in Kentucky in a case in which the Imperial

Tobacco Co. was indicted under a statute intended to prokLibit com-
binations in restraint of trade, but the Kentucky statute is so worded
as to make the offense consist in raising or lowering the price of a
commodity or actually limiting its production. In other words, the
restraint must have some tangible-result before the parties to it can
be held responsible. It became necessary to prove that this company
had reduced the price of the product purchased below the cost of
production or had reduced it below that for which it would have
sold in an open market. For two weeks we heard evidence as to the
cost of producing a pound of tobacco, and as to what was the market
price of that product. It happened there was no open or competitive
market. Some company was arbitrarily fixing the price everywhere
in that community, and to determine what the cost of production
was you had as many opinions as you had producers of tobacco.
There was a contract plainly in restraint of trade, made between the
Imi){erinl Tobacco Co. of Great Britain and the Imperial Tobacco Co.
of Kentucky, whose plain purpose was to restrain trade. There was
no question about that. But to determine the extent to which prices
were actually affected—i. e., that there was an unreasonable restraint
of trade—was a question of fact that was almost impossible of
determination.

More than that, you will find that since the opinion in the Standard
Qil case the objections to the enforcement of this act by Chancellor
Day, and by all others who are opposed to a rigid enforcement of the
Sherman Act, are based almost. without exception upon the argument
that that law punishes an ‘““ unreasonable” restraint of trade, and that
that is a matter of opinion as varied as the number of judges upon the
bench, that no two juries will ever be of the same conclusion as to
just what is a reasonable or an unreasonable restraint, that no two
judges will form the same opinion, and that to convict 2 man becauss
some judge who has no technical knowledge of the business considers
ar} act reasonable or unreasonable is a mistake; that the whole act is
a farce.

But, when you come to the naked question of whether a contract
was made for the purpose of restraining trade, and whether it does
restrain trade, you have & very much simpler and casier problem.

The history of this act demonstrates the correctness of my position.
Take the first case in which the question was sharply raised, the
Trans-Missouri Freight Association case.
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In that case the Government, in its petiiion, filed a contract :nade
by freight associations west of the Mississippi River and running from

e Gulf of Mexico to the Canadian line. In that contract it was
recited that the rates fixed by the association were just and reason
able and were mado for the purposo of protecting the best interests of
the shipper and tho carrier alike.

The defendants admitted tho making of the contract, but plead
that by its terms it provided only for such restraint of trade, if it
did restrain trade, as was reasonable and as was not undue; that it
provided against exorbitant rates; that it provided against such
chnrges as were excessive; und that under the common law no rea-
sonablerestraint of trade could be énmished; and for that reason, there
being no such restraint as defined by the common law, it could not
be in violation of the Sherman antitrust act, which was, in a way,
declaratory of the common law.

Justice f;ecklmm in the decision in that case—and I will call atten-
tion to the text of that decision to-morrow—stated that there were
but two questions before the court. First, Are common carriors
included within the provisions of the Sherman act, or are they pro-
vided for in the various transportation acts? Second, Were reason-
able restraints of trade forbidden by tho Sherman act? In that
decision Justice Peckham declares that it was the province of Con-
gress to determine whether it would include or exclude reasonable
restraints of trade; that the law plainly stated that every contract
and evesy combination and every eflort to create a monopoly or to
restrain any part of the commerce between the States, is contrary to
the law, and that admitting this restraint to be reasonable, it wes no
elftcllllso for the making of the contract, which was plainly in violation
of the act.

A short time after the rendition of this opinion, the Joint Traffic
Association entered into a similar contract, carefully prepared and
rich in provisions that excessive rates should not be charged, that
nothing should be done by the parties to the same, some 25 or 30
railroad companies, to unduly burden the shipper, and alleging with
much unction that the whole arrangement was especially designe:
for the purpose of enforcing "ust, equitable, and reasonable tarifis
upon all freights carried by all the lines.

Aguin, the defendunts answered that they were not within the pro-
visions of the Sherman Antitrust Act, thatthe rates were reasonable,
that the contract showed that an unreasonable rate could not be
charged, and that case, coming up on the pleadings, it was main-
tained by the Government that this association should be dissolved
because 1t had entered into a conspiracy to maintain alleged “reason-
able” rates,

The greatest lawyers in the United States argued at great length
before the Supreme Court of the United States that the country was
frightened by the radical position of the court taken in the former
case of the Trans-Missouri Freight Association; {hat to prohibit
common carriers from entering into any contract, whether reasonable
or unreasonable, was to destroy their business, that their stocks were
being depressed, that a condition of uneasiness akin te panic pre-
vailed on account of this unprecedented decision.

Aguin Justice Peckham rendered the decision. In that decision
he suid this question had but a short time before heen presented to
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the court in the Trans-Missouri Freight Association case, in an

- appeal for a rehearing it had again been decided, and that the decree
then rendered was in effect a third determination of the same question.

_Justice White, in a profound and elaborate opinion, expressed hi

dissent. His opinion in the Trans-Missouri case is & much abler
presentation of his side of the case than his subsequent decisions in
the Standard Oil and Tobacco Company cases; it is more concise and
more powerful.

Mr. NELsoN. May I interrupt you theref?

Mr. STanLEY. Certainly.

Mr. NeLsoN. That point was directly in issue in those cases?

Mr, StanLEY. That was the only point.

Mr. NELsoN. How was it in the Tobacco and Qil cases?

Mr. STANLEY. It was not an issue at all,

Mr. McCoy. May I ask you a question there?

Mr. StaNLEY. Certainly.

Mr. McCoy. The Supreme Court has never yet decided, if I under-
stand correctly, as a matter of an actual decision, that there is any
distinction to be put into the act between reasonable and unreason-
able, hasit? In other words, the opinions in the Tobacco case under-
took to make a distinction between reasonable and unreasonable
restraints, but there has never yet been a decision of the court, &
binding decision of the court, that there is any such distinction ?

Mr. StanLEY. No, I think it is obiter dictum in this case. A great
many Reople, however, entertain a different opinion.

Mr, McCov. Is it not true that the Supreme Court decided that
only, that on the facts shown in this case, tho law was violated ¢

Mr. StaNLEY. That is all. :

Mr. McCov. They did not hold that they were unreasonable
restraints, but were restraints within the act ?

Mr, Stancey. If I understand correctly, it is a peculiar thing in
that case, that the Standard Oil Company made no plea that there
was any reasonable restraint of trade. It was either an absolute and
cruel and far reaching monopoly, or it had acquired a control of those
properties by legal methods. Its defense was not that it did not con-
trol commerce in petroleum, or its by-products, but that it secured
that control by legal methods, The question as to the centrol of
commerce in petroleum would have been ridiculous if presented, be-
cause from the day of the Standard Oil decisions in Ohio, when they
attempted to reach the same result by putting their business in the
hands of trustees instead of a holding company, the courts have held
it to be a far-reaching monopoly. ,

Mr. McCoy. Then my further question would be, in the absence of
a decision of the Supreme Court to the effect that under the law you
can diseriminato between reasonable and unreasonable restraints, why
should there boe any amendment ?

Mr. StANLEY. Many doubt the extent to which this decision is to
be considered as obiter dictum.

At the same time, there is much in the decisions in both those cases;
in fact, if I remember correctly, the court expressly says that in so
far as previous decisions of the court have excluded the rule of reason,
or have excluded tlie 1ight of the court to determinoe whether the
restraint is duo or undue, rcasonable or unreasonable, the former
decisions of the courts are amended if not overruled to that extent.
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¢ Ltil!; McCoy. Just one more question, and I will not interrupt you
urther. .

Mr. StaNLEY, I am glad to have you ask me questions.

Mr. McCoy. Do you think that the title of the act, which was, as
I remember it, “An act to prevent unlawful restraint of trade,” was
properly used by the Supreme Court in interpreting the act ?

Mr. STANLEY, I think not, and that question——

Mr. McCov (interposing). Admitting for the sake of tho argument
that the use of the title was proper; that is, that the consideration of
the title was proper, would not that necessarily lead to the conclusion
that the court was right in saying that thero was a distinction to be
made, under the act, between reasonable and unreasonable$

Mr. StaNLEY. I doubt if I would go that far. T think there was an
unfortunate use of the title, and I doubt the propriety of using the
word ““unlawful” in ths title; I very much doubt whether the use of
the word “unlawful”’ in the title of the act would justify the conclusion
that by unlawful monopolies was meant such monopolies as are not
reasonable, and by unlawful restraints is meant such restraints as
are not reasonable. )

In the first case decided, the Trans-Missouri Freight Association
case, Justico Peckham expressly says that the wording of the title
should not be used to construe the meaning of the act in which the
language is unequivocal.

r. CHANDLER. You stated, I believe, in the introductory part of
your remarks, that repeated attempts had been made to amend this
act and to insert the words “reasonable or unreasonable,” and that
these attempts had been defeated. Do you know whether at the time
of the passage of the act in 1890 an attempt was made to have inserted
in the act the words “reasonable restraint of trade’ ?

Mr. StaNLEY. I will not be positive, but I think the debates in Con-
gress will show that the matter was discussed; but I am not positive.

Mr. CHANDLER. Is it not a fact that in the briefs in the Tobacco
cases it is asserted that that was a fact, and the court’s attention was
called to the fact that an attempt was made to insert the word
“reasonable,” and that it had been defeated ?

Mr. STANLEY. You are probably right about that. I do not recall
the matter Ipositivel*, in regard to the debates at the time of the
passage of the act. In the Standard Oil cases the question ir regard
to the words, ‘‘reasonable or unreasonable’’ was not mentioned.

Mr. CuanpLEr. Would the Supreme Court, in determining the
intention of Congress in passing an act, be bound by subsequent
attempts, subsequent to the passage of the act, to insert the word
“reasonable”, or only by the attempt made at the time of the passage
of the original aét? "That is, the Congress which passed the act is tﬁe
Congress whose acts are to be interpreted by the courts and not any
subsequent Congress. _ .

Mr. StanrEy. I think the debates in the House touching upon this
act would be only considered material by the Supreme Court in their
determining any possible ambiguity in the language of the act, just
as you would determine the medning of a word in the act by a study
of the conditions of the times and the interpretations of the word at
the time of the passage of the act. The debates of Congress would
‘be material only in clearing up any latent ambiguity in the lan-

guage. .
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Mr. CuanpLER. The judicial branch of the Government, as I un-
derstand it, has no right to trly to usurp legislative functions bg put-
ting meanings into an act which Congress did not intend. But in
determining what Congress intended the court considers the debates
in the Congress which passed the act and debates in subsequent Con-
gresses which are not construed by the court?

Mr. StanLey. Yes, sir; I think that is right.

Mr. CuaxprLer. And the repeated attempts which you say were
made in subsequent Congresses to amend the act are not to be con-
sidered ¥

Mr. StaxLEY. Various efforts were made to amend the act in sub-
sequent Congresses. I mention this to show you that those interests
which are endeavoring to escape the operation of the law have scen
that by the interpolation of the word ‘“unreasonable” into the act
the effective enforcement of the act was rendered impossible, because
you can not enforce an act to punish an unreasonable restraint of
trade. It is impossible to determine in a court of justice, in any pro-
ceeding of normal length, what is an unreasonable restraint of trade
and if the burden of proving that the restraint is material and actual
and that in addition thereto it is unreasonable falls upon the plaintiff,
his cago is lost in the beginning.

Mr. McCoy. In order to clear up the question of the use of the
debates in the decision of the case, did not the Supreme Court sn(r
in the Standard Qil case, that the debates could not be considere ¢

Mr. StaNLEY. The Supreme Court has repeatedly held that dobates
in Congress are not bimﬁng on the court and are admissible only for
the purpose of determining the meaning of ambiguous language in the
act.

The CnaryMaN. I think the rule in regard to that is as follows:

Although debates may not be used as a means for interpreting a etatute (United
Btates v. Trans-Missourl Freight Aesociation, 166 U. 8., 318, anﬁ cases cited), that
rule in tho nature of things is not violated by reeorting to debatcs as a means of ascer-
taining the environment at tho time of the enactment of a particvlar law; that is,
the history of the period when it was adopted.

This guotminn is taken from the case of the Standard Oil Co. v,
United States (221 U. S,, p. 1).

Mr. StanLEY. In othor words, statements indicating the conditions
prevailing at the time of the passage of the act are relevant in deter-
mining its meaning,.

Mr. McCoy. Is that not exactly what they limited the use of the
debates to, naimely, to ascertain what the evil'was which it was sought
to remedy by the act, but not to make use of the debates for the
purs)ose of ascortaining the meaning of a word or a phrase which
might be ambiguous$

fr. Stanrey. 1 think it would be perfectly competent to clear up
an ambiguit f But that is elementary law. L

Suppose the court should be called upon to determine, in the case
of the United States Steel Corporation, now pending, that volume of
trade has been unreasonably restrained by any act of this company,
a volume of trade that is like the flow of the Mississippi River,
including hundreds of millions of dollars’ worth of property, vast
transporiation lines, an industry covering a continent, that its under-
lying and interlacing relations with hundreds of other companies, its
secret sales, its hold upon the market and upon the trade, was undue
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and unreasonable. No mortal man can tell to-day what would be
the price of any commodity under the law of supply and demand
where the law of supply and demand no longer operates. In the
steel investigating committeo we developed the fact that steel rails
for 10 years had sold for $28 a ton, but we were never able to deter-
- mine just what would be a fair price for steel rails. Most of the men
who had technical knowledge in that matter who were called before
us were experts depending for their living upon the favor of some of
these concerns, and they hesitated to testify. To determine what
was the real price of the article, what it would bring in the open
market, unaffected by artificial and arbitrary conditions, was abso-
lutely impossible, and yet those facts are essential, those facts must
be (fetermined before you can pass rationally upon whether the
restraint is reasonable or unreasonable.

Mr. Carew. If it appeared that one set of men had the entire con-
trol of the situation, such as you have indicated, irrespective of the

rice or the cost, would not that be unreasonable and restraint?  As

understand the common law, the condemnation of monopoly, is not
because of the price for which the article was vended, but because of
the power it gave the individual. If the steel company has entire
contro}, do you not think that might be regarded as unrcasonable
irrespective of the price?

Mr. StanNLEY. No; the steel company 1-*~ht have absolute control
and not try—— :

Mr. CARLIN (interposing). What percenatge of the business does the
steel company control ?

Mr. SranrEy. The stee] company controls approximately one-half
of the output of finished steel. They abstain from control of the fin-
ished produects in order tiat their absolute control over the price of the
semifinished product shall not be manifest.  In other words, the price
of all steel produets is determined absolutely by the price of pig iron.
Steel billets are sold at so much above the cost of conversion.

Mr. CaruiN. What percentage of the pig-iron production does the
steel company control? )

Mr. STANLEY. They control it all; and they say they absolutely
control the price of pig iron. They do not produce all the pig iron,
but they produce a good proportion of it. Then they produce about
2,000,000 tons more of steel than pig iron.

Mr. Careix. What pereentage of pig iren do they produce?

Mr. Sraxcey. Approximately 60 per cent of the pig iron, and the
rest of the pig iron is produced by companies that <o not sell pig
iron. The price of pig iron is fixed by a certain medicum of that
iron in_the open market. They have the capacity for producing
more pig iron then steel, but they abstoin from preducing two or
three million tons of pig iron a year and buy the rest of the pig iron
in the market—by taking up all the macketable pig iron, fix its price.

Mr. CaruiN. Do yvou favor giving the Trade Commission the power
to fix the price of the product?

Mr. STANLEY. No, sir.

Mr. MorGay. As I understand your position, Mr. Stanley, you
think we should enact laws that will absolutcly prohibit every kind
and character of contract which in any way restriets trade ?

Mr. StaNLEY. Yes, sir; that is what we did prior to the Standard
0il decision, and nohody was hurt. )
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Mr. Moroan. You think that would be wise legislation now?

Mr. Srancey. It is safe and sane, by cxperience. We are not
trying to do some new thing. We are getting back to the pristine
vigor of the act.

Mr. MoreaN. Should we not now, as we propose to legislate,
consider, not what Congress intended to enact by the Sherman anti-
trust law, but what should be enacted now for the good of the peoplet

Mr. STANLEY. Yes,

Mr. MoreaN. As the Supremo Court has construed this, should it
rather not be a question or a controversy as to whether they are right
or wrong, or what Congress intended, but what is best now? Isnot
that the proposition ¥

Mr. StancEy. I will take that question up now. I claim that the
only act that is at all effective is an absoluto prohibition. By an
absoluto prohibition I do not mean to intimate that every contract
which in any way restrains trade will bring the man who is a party
to it into tho courts, or subject him to harrassing litigation. It does
not follow that when we prohibit all contracts in restraint of trade
that contracts which restrain trade incidentally or in no pernicious
degroo to the normal discharge of business will necessarily bring the
parties to them into court.

Mr. MoreanN. Why not ?

Now, here is the p.oof that such an act will not be injurious to the
best interests of business, For 10 years that act was repeatedly
held to be just wha. it said, and no man suffered,

Mr. MorgaN. Was no- the business public all the time violating it ¢

Mr. CuaNpLER. Unconsciously.

Mr. Carew. Would not the word “maximum® have the same
effect as ““unreasonable ¥’ _

Mr. STANLEY. I want to answer all your questions, and I will take
them up one at ¢ time.

Take up the first question; that is, Do the demands of business
now require the writing of the word “reasonable’” or “unreasonable’
in that act? I will refer from memory now to a decision, and I will
take pleasure in giving gcu the decision in full in support of what I
say. The Supreme Court of the United States, and the Federal
courts in some decisions, have held with emphasis that commierce
is like a great stream, that it is illegal to impede its free and unin-
terrupted flow, that it shall flow untrammeled and uninterrupted;
and Justice Harlen, in the Northern Sccurities case, said that any
commerce, foreign or domestic, interstate or between nations, shall
not in :\n?' way, anywhere, by any device, bo impeded in any degree,
and yet that law as at first interpreted by Judge Lurton and by Judﬁo
Day and Justice Peckham and by Justice Harlan remained on the
statute books, and we have foui volumes of Federal decisions on the
subject, and there has not from the beginning until the end been a
single case in which the esurt ever held that any defendant was
guilty of a trifling invasion of that act, and yet now we are to emas-
culate this act to meet a condition that never occurred in 20 years
in the enforcement of that act.

The common law on the subject is misleading, and the history of the
common law is absolutely necessary to a correet understanding of the
decisions which interpret it. You must remember that a monopoly
as discussed by Lord Coke, was a patent—nothing more; amonopoly of
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business in a community where people seldom went 50 miles beyond
their homes, as a rule, where tho production of all the necessaries of
life, of clothing, of implements of all kinds, all the major transactions

the production of iron and steel, were confined to a community o

blacksmiths. The conditions rendered it absolutely impossible for
any one man to get control of a business beyond the narrow circle of
his immediate environment, and for that reason cases under tho
common law usually died with some man’s selling out his rights to
operate a shop or a mill, to engage in a profession in his community.

Mr. Carew. Did not the making a monopoly the manufacturing
of playing cards involve the whole realm of that subject ?

fr. STANLEY. A monopoly, to be cffcctive, hail to be by royal
grant. It was not by the energy of an individual who gained control
of thousands of miles of railroad and vast resourccs of coal and iron.

The power of the individual to take away from his competitor a
legitimate business was unheard of; it was a physical impossibility.
It never existed, and for that reason the monopolies with which Lord
Coke dealt were royal grants.

Now, if I may digress. England never had more than 100 years
of despotism in her whole history from the tilme of Bradicea and
Ceanute until the end of the Wars of the Roses. Kings had little
power. They were practically controlled by masterful barons who
made and unmade them. .

The invention of gunpowder made the ycomen the peer of the
knights on horseback, and the power held by the barons and by the
nobility was gone. In England it was gradually absorbed by the
people. They took a part of it at Runnymede on the Thames, and
m subsequent Bill of Rights.

In France, under Richelieu and Mazarin it was centered in the
throne. For a while it appeared that the English Kings would
become, heirs to the powers of the barons, and so you found the
Tudors the absolute monarchs from Henry VII to Elizabeth, and the
most absolute among them was Queen Elizabeth herself. No English
monarch ever exercised so absolute a sway.

Mr. NELsoN. Before that time was there much granting of mon-
opoly rights or patents? g

Mr. StanLey. Very little.

. Mr. NeLsoN. Wasshe not comf)elled by public sentiment, to ccase ?

Mr. Stancey. That is what I am coming to. She granted the
right to make playing cards, and every conceivable thing, to various
of her favorites. She recited that it was for the benefit of trade?

Mr. McCoy. What was the condition of the law in regard to mon-
opoly at the time of the adoption of our Constitution—I mean the
law m England ¢

Mr. StaNLEY. I am coming to that further on. [ wish to get
through with this proposition. Those Royal grants became intoler-
able, and the common people raised in rebellion for the first time
against the auteeratic and arbitrary monarch. She declared the

oyal grants were the immedinte jewels of her crown, and they were
defended by the wisest man ever born of woman—Sir Francis Bacon.
He admonished the Commons it was not for them to challenge the
prerogative of an English Queen, that they should come as suppliants.

But he could not qucll it, and at last In what is called her golden
specch, that wise monareh, sceing she could no longer stem the tide of
inveterate opposition, agreed that each and every one of ber grants
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should be turned over to the courts, and that they should determine
the question. Lord Coke attempted to distinguish bhetween the
grants that were rcasonable and unreasonable or undue in their
restraint of trade, and in the various decisions in which he discussed
monopolies, he admits it can not be done. He uses this strong
language, ‘“That there is not any degree in mischief.” He declares
that all monopolies are evil.

Mr. Moroan. Is it not a fact——

Mr. StanLEY. Let me go on a little further. They found that
you can not control monopolies by prohibiting those that were undue
and unrcasonable by leaving every royal grant to the determina-
tion of a court of chancery. In the reign of her successor, James I,
they passed an act against monopoly, and I will submit that to the
committee to-morrow. It is as sweeping and as drastic and as ab-
solute in its definitions as the Sherman Act or the present act, for
the reason that they found thateven then you could not have good
and bad trusts, and you could not have reasonable and unreasonable
monopolies.

The judges in that day in their vain attempt to classify restraints
of trade as reasonable and unreasonable admit their failure by the
act of James I. .

Mr. Froyp. The question I wanted to ask you was this, Mr. Stanley.
The Sherman law is written in language as broad as you contend for,
without any exception?

Mr. StaNLEY. Yes, sir.

Mr. FLoyp. And the courts for 10 years interpreted it in that broad
light, and then finally under this interpretation given in the Standard
Oil case, a question of unreasonable restraint of trade was interjected
into it. How can we prepare a statute in any broader terms than the
Sherman law? If they put this interpretation into the Sherman law
how are we going to prevent them from making & similar interpreta-
tion of any new law?

Mr. StaxLeY. You can incorporate into the law the words ““in any
degree;” that would do it, in my opinion.

Mr. Froyp. In what section of your bill?

Mr. Stancey. My bill provides that aftor the words ““shall restrict
any part of the commerce of the United States’’ the words ““in any
degree’’ shall be inserted, and I further provide that all evidence
showing or tonding to show that the alleged restraint was due or
undue, reasonable or unreasonable, shall be admissible only for the
purpose of determining a quantum of damages, or the degree of
punishment, and for no other purpese whatsoover.

Mr. McGiLLicuppy. Suppose you say, “‘in any degree;” what is to
Hrevent the court from saying that you mean in any reasonable

egreo

ﬂr. StANLEY. The further provision that that evidence shall be
heard for one purpose only and for no other. -

Now, I wish, hurriedly, to call attention to another matter. Out-
side of the difliculty or impossibility of determining whother a restraint
is roasonable or unreasonable——

The CrarMAN. There has just been a call of the Ilouse, and the
committee will have to adjourn at this time. Weo will hear Mr, Stanley
furthor to-morrow morning.

(Thereupon, at 12.05 o’clock p. m. the committeo adjourned until
to-morrow, Friday, January 30, at 10.30 o’clock a. m.)

—— .
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Mr. Stancey. It will not do to assume that the defense that a con-
tract is not in unreasonable restraint of trade will not again be made,
when we consider that it was the first defense that over was made
to this act and that it has been constantly repeated. In the case of
the United States v. The Trans-Missouri Freight Association, decided
by the United States Supreme Court on March 22, 1897, which was
the first great case under this act, and in which the court interpreted
this law. In that case but two defenses were mede by the Trans-
Missouri Freight Association, first that the law did not apply to rail-
road companies, and second that the restraint of trade contemplated
by the contract into which these carriers entered was not undue or

unreasonable.
Said Justice Peckham:

The next question to be discuesed is as to what is the true construction of thestatute,
assuming that it applies to common carriers by railroad, What is the meamng of the
languago a8 used 1n the statute, that ““every contract, combination in the form of
trust or otherwise, or conspiracy in restraint of trade or commerce among the several
States or with foreign nations is hereby declared to be illegal” ? Is it confined to a
contract or combination which is only in unreasonable restraint of trade or commerce,
or does it include what the language of the act plainly and in terms covers—all con-
tracts of that nature? . .

We are asked to re?rd the title of thisact as exhibitive of its purpose to include only
those contracts which were unlawful at common law, but which require the sanction
of a Federal statute in order to be dealt with in a Federal court. It is said that when
terms which are known to the common law are used in a Federal statute those terms
are to be given the same meaning that they received at common law, and that when the
language of the title is “To ﬁrolect trade and commerce against unlawful restraints
and monopolies,” it means these restraints and monopolies which the common law
regarded as unlawful and which were to be prohibited by the Federal statute. We
are of the opinion that the language used in the title refers to and includes and was
intended to include those restraints and monopolies which are made unlawful in the
body of the statute. It is to the statute itself that resort must be had to learn the
meaning thereof, though a resort to the title here creates no doubt about the meaning
of and does nat alter the plain language contained in its text.

1t is now with much amplification of argument urged that the statute in declaring
illegal every combination in the form of trust or otherwise or conspiracy in restraint
of trade or commerce does not mexn what the I;mguago used therein plainly imports,
but that it only means to declare illegal any such contract which is in unrcasonable
restraint of trade, while leaving all others unaffected by the provisions of the act;
that the common-law meaning of the term ““contract in restraint of trade” includes
only such transactions as are in unreasonable restraint of trade, and when that term is
used in the Federal statute it is not intended to include all contracts in restraint of
trade, but only these which are it unreasonable restraint thereof.

The term is not of such linited signification. Contracts in restraint of trade have
heen known and spoken for l:undreds of ycars both in England and in this country,
and the term includes all kinds of those contracts which in fact restrain or may restrain
trade. Some of such contracts have been held void and unenforceable in the courta
by reason of their restraint being unreasonable, while others have been held valid
because they were not of that nature. Contracts may be in restraint of trade and still
be valid at common law. Although valid, it is nevertheless a contract in restraint
of trade and would be so described at common law or elsewhere. By the eimple use
of a term *“contracts in restraint of trade,”” all contracts of that nature, whether valid
or otherwise, would be included, and not alone that kind of contract which was in-
valid and unenforcoable as being in unreasonable restraint of trade. When, therefore,
the body of an act pronounces as illegal every contract or combination in restraint of
trade or commerce among the several States, ete., the plain and ordinary meaning of
such languago is not limited to that kind of contract alone which is in unseasonable
restraint of trade, but all contracts are included in such language, and no exception
or limitation can be added without placing in the act that which has been omitted by

Congress.
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The court goes on to say:

The arguments which have been addressed to us against the inclusion of all contracta
in restraint of trade, as provided for by the language of the act, have been based upon
the alleged presumption that Congress, notwithstanding the language of the act, could
not have intended to embrace all contracts, but only such contracts as were in unrea«
eonable restraint of trade. Under these circumstances, we are therefore asked to
hold that the act of Congress excepts contracts which are not in unreasonable restraint
of trade, and which only keep rates up te a reasonable price, notwithstanding the

" language of the act makes no such exception. In other words, we are asked to read
into the act by way of judicial legislation an exception that is not placed there by the
lawmaking branch of the Government, and thia is to be done upon the theory that the
impolicy of such legislation is so clear that it can not be supposed Congress intended
the actual import of the language it used. This we can not and ought not todo. That
impolicy is not so clear, nor are the reasons for the exceptions so potent as to permit ua
to interpolate an exception into the laniuage of the act, and to thus materially alter ita
meaning end effect. It may be that the policy evidenced by the Fassage of the act
itself will, if carried out, result in disaster to the road #nd in a failure to secure the
advantages gought from such a policy. Whether that will be the result or not we do
not know and can not predict. These considerations are not, however, for us. If the
act ought to be read as contended for by the defendants, Con;iress is the body toamend
it and not this court by a process of judicial legislation wholly unjustifiable.

~ Justice White, in a dissenting opinion in this case, clearly under-
stood the full force and import of the strong and lucid finding of
Justice Peckham.

Said Justice White:

To state the proposition in the form in which it was earnestly pressed in the argu«
ment at bar it i3 as follows: Congress has said every contract in zestrzint of trade is
illegal. When the law says every, there is no power in the courts, if they conectlrv
and appl{ the statutes, to substitute the word ‘‘some’ or the word “‘every.” It
Con as meant to forbid only restraints of trade which were unreasonable, it
would have said so, Instead of doing this it has said every, and this word of unie«
veraality embraces both contracts which are reasonable and unreasonable,

Notwithstanding the fact that all restraints of trade, whether
reasonable or unrcasonable, were held to be in vjolation of the law,
and notwithstanding the fact that the question was argued so
exhaustively and_decided so emphatically by Justice Peckham in
the case of the United States v. The Trans-Missouri Freight Asso-
ciation, the same question was again presented in a case similar in
all essential respects—the United States v. The Joint Traflic Asso.
ciation—in _which thirty-odd railroads entered into an agreement
which provided in terms for rates which were reasonable.

The opinion in this case was rendered by the same justice who
decided the trans-Missouri case. He again insisted that this ques-
tion had been proviously deliberately decided.

In that decision he says: :

Finally, a reconsideration of the questions decided in the former case is very strongly
pressed upon our attention because, s3stated, the decision in that case is quite plainl
erroneous, and the consequences of such error are far-reaching and disastrous, an
clearly at war with justice and sound policy, and the constructions J)Iaced upon the
antitrust statute have been received by the public with surprise and alarm.

We will refer to these propositions in the order in which they have been named.

As to the first, we think the report of the trans-Missouri case clearly shows not only
that the point now taken was there urged upon the attentiop of the court, but it was
then intentionally and necessarily decided. The whole foundation of the case, on
the part of the Government was the allegation that the agreement there set forth was
a contract or combination in restraint of trade, and unlawful on that account.

Then, a little later in the decision, the court says:

The extract frora the opinion of the court above given shows that the issue so made
wa# not ignored, nor was it assumed as & concession (hat the agreement did restrain
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