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‘TRUST LEGISLATION.

SeriaL 7, Part 25, Y

COMMITTEE ON THE JUDICIARY,
HousE oF REPRESENTATIVES,
Wednesday, March 4, 1914.
The committee met at 10.30 o’clock a. m., Hon. Henry D. Clayton
(chairman) presiding.

STATEMENT OF HON. THOMAS C. THACHER, REPRESENTATIVE IN
CONGRESS FROM MASSACHUSETTS.

Mr. Taacuer, Mr. Chairman and gentlemen of the committee, I
wish to make a very brief statement in regard to the effect of the
&x;oposed interlocking director legislation upon the savings banks of

assachusetts and of New England.
. I have had Jetters from my constituents in regard to the interlock-
ing director legislation, and with your kind permission I would
like to read a letter from Mr. Augustus L. Thorndike, who is a very
officient and able officer, the bank commissioner of Massachusetts.
This letter is addressed to Mr. Oliver Prescott, New Bedford, Mass,,
a constituent of mine,

(The letter referred to is as follows:)

FEBRUARY 20, 1014,
OriveR Prescort, Esq.,
Masonfo Building, New Bedford, Mass. .

DEAR SiB: Your letter of February 16 is duly received. I have sent a copy
of the last report of the bank commissloner to Congressman Thacher, as you
destred.

. 1078



1074 TRUST LEGISLATION.

I have considered the proposition you mentlon, that national bank directors
would be ineligible for savings bank boards of investment if the new Federal
law 18 passed, and I do not constder that it would be wise. They are not rival
fpstituttons. The savings bank trustees should be men of financlal judgment
and experlence, and in many totvas aud in the smaller citles it might be im-
possible to get suitable men to act as trustees of savings banks should the
national bank directors be ineligible, fn my opinion,

* Yery truly, yours,
AvausTus L. THOBNDIKE,
Bank Commissioner.

I have also two letters from Mr. Oliver Prescott, of New Bedford.
They were sent to me personally and were not intended for publica-
tion, but I asked his permission to present them, and there is no ob-
jection, thouih uite possibly he might have worded them in a differ-
ent form if he had known they were to be submitted to this com-
mittee, They bear upon the matters before this committee. I will
not take the time of the committee this morning to read them, but 1
should like to have them put into the record.

Mr. Oliver Prescott is an officer of the New Bedford Institution for
Savings. He is also a partner of Hon. William V. Crapo, of the law
firm of Crapo, Clifford & Prescott. Mr. Crapo was for many years a
distinguished member of the House of Representatives. Mr. Crapo
to-day is one of our most distinguished citizens in Massachusetts, a
Fraduate of Yale College of the class of 1852, a very distinguished

awyer, and is president of the New Bedford Institution for Savings,
and I presume that Mr. Prescott’s letter voices his views.

The condition is this: Mr. Prescott states that it would be very
difficult to find competent men to serve as directors in the savings
banks in the small towns and cities if they were prohibited from
serving on the boards of other financial institutions by this proposed
le%l\slation. .

he deposits in the savings banks of Massachusetts on Qctober 31,
1912, amounted to $838,635,098. This is from the bank commis-
sioner’s report of 1912. The number of depositors were 2,200,017,
making an average for each depositor of $381; that is the total de-
posits for each depositor. .

The amount which each person can deposit was formerly fixed at
$1,000, or, including accrued interest, $1,600. I believe that the lat-
ter sum has recently been increased to $2,000. However, these ac-
counts are all small accounts, for, as I have stated, the average amount
of each depositor’s account on October 31, 1912, was $381, These
savings banks make a rule of taking small amounts for deposit,

The name “Five Cent Savings Bank,” of New Bedford, for ex-
amfle, means that you can deposit 5 cents or more. We have banks
in Massachusetts, in Boston, for instance, and New Bedford, the de-
posits of which are made up very largely of the deposits of domestic
employees, seamen, mechanics, women, children, and small wage
earners, and they leave this money on deposit where they know it will
be safe, and the earnings of these mutual savings banks are divided
among the depositors, after deducting expenses, and the investments
are very carefully limited by law.

To show how economically their work is administered, I met a .
friend in the street hero the other day, now living in Washington,
who formerly lived in Massachusetts. He told me that recently he
had a mortgage to effect in Washington that cost $90 to take out, in
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expense of looking up the title and the charge for making the loan
and other charges, whereas in Massachusetts for a mortgage of the
same amount it cost him a little over a third of that, a little over $30.

The savings banks in Massachusetts loan very largely on real
estate, in contrast with national banks.

They are essentially charitable institutions, and not run to make
money for the stockholders, like the national banks and trust com-
panies. The net profits of these savings banks are divided among

the depositors.
The CurairMaN. I understand you desire to print some of these

letters,
Mr. Tuscner. I do, Mr. Chairman, with your kind permission.

The CiratrMaN. You have that permission.
Mr. Tuacner. Thank you. ‘
(The letters referred to are as follows:)

{Crapo, Clifford & Prescott, counselors at !aw.]

NEW Beprorp, Mass., Febraury 11, 1914,
Hon, Ti103A8 C. THACHES,
House of Represeatatives, Washington, D. O,

Dear Sie: It has doubtless already been brought to your attention the effect
that the interlocking-director bill may have on the Massachusetts savings banks.
I wish to put before you, without going into any detall, the situation In New
Bedford and the effect which the blll would have here.

In the first place, in the draft as printed In the newspapers, it {8 not en-
tirely clear whether the bill would affect the members of the boards of trustees
or only the members of the boards of investment. In efther case the effect of
the law applied in New Bedford would, in my judgment. be unfortunate. I
may admit that I am, perbaps, prejudiced because I happen to be a natlonal-
bank director, as well as a member of the voard of investent of our largest
savings bank. ’

As you well know, the frustees and members of investment boards of our
Massachusetts savings banks receive no salary as such and no compensation of
any kind. They bave no financlal interest in the nstitution other than possi-
bly bank deposite. They make no profit whafever out of the institution other
than an{ other depositor. They give thelr services as a kind of publle duty.
My fecling is that our savings banks here are charitable fustitutions main-
tained chiefly for the benefit of people with small weans, and I am willing to
give my time and services to it as I give them to other philanthrople enter-
prises. 1 bave been on the board of Investinent of a savings baunk here for the
last 14 or 15 years, and I can testify from experlence of the dificulty of getting
men who are capable and who are also willing to serve on the board.

We find it more and more difficult every year to fill vacaucies which arise.
As it happens, five of the seven members of the investment board of which I
am a member are directors of national banks, and one is a director of a trust
company. If the law prohibits national-bank directors from belng trustees or
members of the boards of fnvesiment of savings banks, I do not know where
we can go In a community like this to get men who have any knowledge of
the busiutess nt all and who are able and willing to give their time and services.
It may be possible to get some one to serve, but it does not seem to me that
it will be possible to get capable and satisfactory managers for the savings
banks. Inasmuch as the managers of the banks are acting from the sense of
public spirit and without any profit to themselves, it seems a pity to put more
obstacles in the path of getting the best men for the positions. I have never
heard nny criticism of the misuse of savings banks’ funds by the managers in
connection with other enterprises in which they are Interested. I do not recall,
even In New York, that the savings banks figured as a part of the sé-called
Money Trust. The record of the savings banks in Massachusetts has been
a splendid one. and I think I am safe in saying that a large proportion of the
savings-hbank managers have been connected with natlonal banks. In fact, in a
community no larger than New Bedford, the only people who are in a position
to know what Is going on in the banking world and are competent managers
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are those who are fllling positions on national-bank boards and through this
connection gafn {nformation and knowledge which is of value to the savings

nks,

I think I am also safe In saying that In most Instances, as In New Bedford,
the savings banke are large owners of national-bank stock. In New Bedford
the bank thet ¥ am connected with is the largest owner by far in all three of the
national banks. It has always been thought fitting tbat the savings bank, as
the owner of a large block of stock, should have a representative on the board
of directors of the national bank.

I do not know what the result of the passage of the bill would be if it made
natlonal bank directors fneligible for savings bank boards. The natural result
would be for the men to give up the gavings bank and contine thefr fnterests to
the national banks in which they are stockholders and have pecuniary Interests,
They might be glad to be relleved of the duty of serving on the savings bank
boal;? &8 the result of Federal legislation which would give them an excuse for
retiring.

I venture to ask if it is not possible to have the blll so drawn that it will
not apply to the managers of our mutual Massachusetts savings banks, or at
Any rate that it will not apply in a community as small as New Bedford, where
it 1s practically impossible to get satisfactory men for the savings banks who
are not connected with other banks.

1f you care for exact data as to the New Bedford situatlon, I should be glad
to send it to you.

Yours, very truly,
OLIVER PRESCOTT.

[Crapo, Ciifford & Prescott, counsellors at law.]

New Beprorp, Mass., February 14, 1914.
Hon. THoMAS O. TIIACHER,
House of Representatives, Washington, D. 0.

DEAR Sir: I recelved your telegram of last night late in the morning, as I
was out of the office at a funeral. [ have not at my command here for imme-
dlate use the data necessary to answer the questions you ask. I can give cer-
tain tnformatlon, Lowever, which may be of some use. I will try to get fur-
ther data for you If you think it Is desirable.

The savings bank commissloner’s report for 1913 is not yet out. I have no
data therefore of the total deposits of the Massachuseits savings banks later
than October 31, 1912. At that date there were 194 savings banks in the State,
with total deposits of $838,635,097. ‘This Is an average of a little more than
$4,822,000 for each savings bank. I bave no data from which I can give you any
gg tl‘l’(: t'lggdre outside of Massachusetts. If it s material, they can of course

obtained.

In the October, 1912, ilst I find only five banks which had deposits of over

20,000,000, It is possible that I may have overlooked some, but to the best
of my knowledge I am correct in stating the number of these Jarge banks at
five. ‘These banks are the Provident Institution for Savings, of Boston, with

0,000,000; the Boston Five Cents 2avings Bank, with $44,000,000; the Suffolk

vings Bank, of Boston, with $38,000,000: the Worcester County Institution
for Savings with $23,000,000; and the Springfield Institution for Savings with
$20,000,000. 1t fs possible that In the year which ended October 31, 1913, there
may have been other banks which reached the $20,000,000 mark.

Coming to New Bedford, the New Bedford Institution for Savings at the close
of business yestrrday had deposlits of $18,376,000, and the New Bedford Five
Cent Savings Bank deposita of $10,083,000. These are the only two savings
banks in this city. )

The New Bedford Institution for Savings has a board of 33 trustees, elected
as a)l other boards of trustees are, under the State law, by the members of the
corporation at an annual meeting In January, Of the 33 trustees, 13 are direc-
tors of natlonal banks and 3 are d!rectors of a State trust company located in
New DBedford, which may or may not become a member of the Federal reserve
assoclation. Of the remaining trustees, 9 are directly or Indirectly Indebted
to’the bank and under the law are Ineligible for election to the board of in.
vestment, wrich Is the real managing body charged with the duty of loaning
the funds of the bank. Should the trust company joint the Federal reserve and
should the Interlocking director bill pass, only 8 of the members of the present
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board of trustees would be eligible for election to the fnvestment board, assum-
ing that the interlocking director bill appliad only to boards of investment.
Only 1 of the 8 is now a member of the board of Investment. If the Inter-
locking director blll applies to the boards of trustees as well as to the boards
of Investment, assuming that the trust company is in the Federal reserve, 15
of the present board would be fneligible,

Of the prexent investment board at the Institution for Savings, ceuslsting of
7 members, 5 ate natlonal bank directors and 1 is a trust company director.
In the judgment of the board of trustees these 7 men are the best men avall-
able to manage the affairs of the bank, Six of them would be rendered §neligl-
ble if the proposed law Is pasced.

The New Bedford Five Cents Savln§s Bank has 39 trustees. Of these, 7 are
national-bank directors; 8, and possibly 4, are dircclors of the trust company;
and of the remaining trustees, 11 are directly or fndirectly indebted to the bank.
There are 8 members of the board of fnvestment. of whom 4 are natlonal-
bank directors, and 1, I think, is a director of the trust company.

As you are well aware, our savings banks are very rigidly controlled by the
State commissioner and their transactions are guarded with great exactness by
the provisions of the law. The requirement that no member of the board of
investment shall be indebted to his bank directly or Indirectly {8, I understand,
rigldly enforced, and it makes one other difficulty In getting men to take the
place on the board.

Of the board of investment of the two New Bedford savings banks only 1
member, Mr. Crapo, is connected as a director with any banking fnstitutlon in
any other city. Mr, Crapo has been a director for many years of & Boston
trust company, the International, but for several years has been seeking to re-
tire, and takes no active part in its affairs. No member of the board of in-
vestment of efther bank has any {ntimate connection whatever or is In any way
controled by any of the financlal Institutions at the great centers, such as Bos-
ton and New York. The management of our banks here in New Bedford hes
been absolutely independent of all influences from outside. The State bank
examiners have reported in high praise of the manuer in which our banks here
are managed. Whatever may be the evlis fn other communities, I do not be-
lieve that any claim can be made that any such evil exists fn New Bedford.
It would, it seems to me, be exceedingly unfortunate if because of the evils In
other communities, general legislatlon was passed which would make it exceed.
ingly diffcult, If not impossible, to get competent managers for these charitable
or philanthropie institutions in this cominunity.

The situation in the smaller communities would be even worse.

If anrexamination of the management of the Boston savings banks should
indicate that there was any basis for u claim that these banks are controlled
by the same Interest which control the Jarge banks and trust companies, and
that there is an evil which should be coirected there, I do not belleve that any
such argnment can be made for this locality ot the other smaller communities
of the State. If a line must be drawn, based an ropulation, it ought to be
drawn 50 as to leave New Bedford, Fall River, Springficld, anc other places of
thelr deseription outside of the provision of the law which might be made to
apply to Boston.

A limitatlon based on amount of deposits wonld be somewhat unfortunate,
It would be very undesirable to have the Inw come into force whenever the
deposi{s reacked n certain amount regardless of other conditions.

Personally, T belleve that the Massachusetis savings bauks should be left
out entirely from the consideration of this law because of their peculiar char-
acter as philanthrople institutions. Tf It is found necessary, however, to fn-
clude some of them, it seems te me the law should apply only to those large
communities where there s suffictent concentration of capital to make possible
any real control of money.

ould it be of service if the s\wings banks throughout the State sent to
Washington a statement of condition as to trustees and Investment boards such
as I have outlined above? If so, it might be possible for me to get our State
Saving: Bapk Assoclation to take the matter up and have the data furnished
by each bank and sent on; it would take a little time, but it could be done,
I have been surprised that the associntion has not taken actlon heretofore
they appacently are waiting for something to stir them up. If you think o
anything that I can do to furnish information which would be of value please
let me know.

Yours, very troly,
OLIVER PRESCOTT,
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Mr. Tuacner. I understand that representatives of the savin
banks are to appear at a later date from Massachusetts, and they will
be able to present the matter much more fully and more ab)
than I have the time or am able to do to-day; therefore, I will
g‘resent_the case to you and say that I indorse the views of Mr.

horndike and Mr, Prescott, and I trust this matter will be consid-
ered very carefully, and that the savings banks will be kept distinct
tflx;om the ordinary lmnking institutions, as we generally understand

em,

Mr. McGiruicuopy. Have you made study enough in your own
community to determine in your own mind where you would draw
the line as to interlocking directors of banks?

Mr. Tuacuer, Mr, Prescott has mentioned that matter, I might
say, Mr. McGillicuddy, in his letter, and asheisalawyer and a mem-
ber of the investment board, and also a member of a trust company,
I am going to leave that letfer here, which will explain itself.

Mr. McGrreicuppy., What did he suggest?

Mr. Tuacuer, He suggests that it might ho possible to limit, if
}he committee wished to do so, the cities according to their popu-
ation.

Mr, McGirticuopy. Did he name any population?

Mr, Tuacner, No; I do not think so. He gave me no figures, 1
have in mind savinglsr banks located in Plgimouth, Provincetown,
Wellfieet, Harwich, Yarmouth, I'almouth, Nantucket, Middleboro,
Cohasset, Wareham, Hingham, Marshfield, and other towns in my
district, of which Plymouth is the only town with a population of
‘over 10,000. These depositors are very largely farmers, wage earn-
ers, and women and children. .

My, Nerson. From your observation you would say that 100,000
poimlation would take care of that, wonld it not?

fr. Tuacuer, It would not take care of New Bedford. New
Bedford has over 100,000, and so have Worcester, Fall River, Cam-
bridge. Lowell, New Haven, Hartford, Bridgeport, and Providence.

My, Vourstean, There would not be any very great difficulty in
ﬁ}:l(lill?g suitable directors in a town of 100,000 population, would
there?,

Mr. ‘TuachEr. Possibly not; but yon must remember that these
men serve withont pay, and while the investments are limited by
law very strictly, it requires very considerable care to get the 8} or
4 per cent to pay for the deposits that they get. It requires men of
8 %reat deal of judgment.

should say, My, Chairman, that T am aware that a represen-
tative from Connecticut has appeared here.

The Ciaryay. He did make a very able argument, and you will
find it in the printed hearings.

Mr. Tuacuner. I wish to say. too, that these officers of the savings
banks in New England are quite conservative people, and T do not
think have been awake to the realization as to how this legislation
will affect them, and that is probably one reason why they have not
been on before. As a rale men flock here on occasions such as this
from the cities, bankers, manufacturers, and other Yarties, but these
savings-bank directors living in the remote small countiy towns,
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who serve without pay, do not always appear as promptly as per-

haps they ought. . L

Efr. V{)LSTBAD. Is not this going to bs the situation: We have
amended the national bank act now so as to permit national banks
to loan on real estate.

Mr. TuacHer, Yes,

Mr. Vorsteap. Of course these savings banks are also loaning on
real estate? '

My, Taacuer, Yes, :

Mr. VorsteAD, So there will be, hereafter, more or less competition
between them? .

Mr. Tuacuer. Yes.

Mr. Voustean, And of course the national banks might take the
cream of that real estate busiriess and turn the balunce over to the
savings banks, so that they really do not occupy the same position
as they have in years past.

Mr. TracHER. I thuik very properly the new Federal national
banks should loan on real estate as well as savings banks., Savings
bgtgks’ investments are limited to bonds and other first-class secu-
rities.

Mr. Vorsteap. They do make loans on real estatef

Mr. TuacHER, They do make loans on real estate, but there are
other ways of investing their money. They sometimes take town
notes and city notes.

Mr. Vorsteap. We have no savings banks. Our ordinary banks
do that business. That is one reason, perhaps, why I am impressed
with the thought that there may be a conflict between them. Out-
side of large cities I can not think of any savings banks in my State,
Practically all of the savings business is done in the State banks and
national banks. Of course national banks do practically the same
business as the State banks,

Mr, Tuacuer. I do not think there would be any conflict between
the Xederal banks and savings banks secking investment. I thiuk
there would be an outlet for both in their investments,

Mr. Vorsteap. The real object of this legislation, I take it, is to
smhiblt a person from dealing with himself, where he representy

ifferent interests—%utting the same director on two institutions.

. Mr. Tuacuer. I believe heartily in proper interlocking legisla-
tion, but the mutual savings banks occupy a unique position, and I
believe that these savings banks should be carefully considered, and
that they should receive fair and proper treatment, which ¥ believe
your committee will recommend. I would remind the members of
your committee that it was decided very properly and wisely tha’
mutual savings banks should be exempt from the income tax, and I
believe that these savings banks should in like manner be exempt
from the provisions of the bills before your committes as regex:
directors serving on some other financial nstitution. =~

r. FirzHexgy. I have received a couple of communications con-
cerning the bills now under consideration, and I would like to have
unanimous consent to have them read and printed in the record.

The Cramman. Without objection, the letters referred to by Mr.
FitzHenry will be incorporated in the proceedings of to-day.
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(The letters referred to are as follows 2)

[W. A, Covey, attorney and counselor at law.)

' LIRCOLN, ILv., Fedruar \
Hon. Louis FirzHenay, ’ Tvary £0, 1514
Bloomington, I,

My Dear Mg, FrreHenav: I am in recelpt of short coples of certain bills
called antftrust bills, now pending before Congress, and especlally before the
Judiciary Committee, of which, I am informed, you ave one of the members,

I have read the bills presented and also the recommendation of President
Wilson,, It scems to me that if the President intends to enforce the law after
it 1s passed and Congress bas a similar intentlon as to the law proposed to be

ssed, if finally passed would simply lock the business of the country up so

ght that it would be almost disastrous to the people at large in the transaction
of thelr business,

There is no way, in my judgment, that the Government of the United States
can enter into the commercial world and dictate to the owners of property who
they shall selt thelr property to or at what price.

‘There 18 one thing mnntlestly bad about these bills. It you deprive the right
of man to purchase other men's business, following similay occupations, or try
to regulate the price at which men do thelr buslness, immediately you will find
that the consumer, who constitutes the larger and greater percentage of persons
interested in the business world, will greatly suffer.

There 18, fn my judgment, no deciston ever rendered by a court of justice in
our land to-day that has been more injurlous to a larger per cent of cltizens,
to wit, the consumers, than the declston rendered in the Standard Ol Co,
case, in which the Government won, By following this declsion the price of
olls produced by the Standard Ol Co. rose and has been higher ever since,
That has been the effect where the decision of the court or an act of Congress
has attempted to regulate the price of commodities, or the manner of dolng bust-
ness by the combinatlon of capital, It is the consumer whose interests ought
to be protected rather than the manufacturers. The manufacturers of the
country as to number are insignificant compared to the number of the con-
sumers of an article produced. I am radically opposed to all of these bllls,
which upon thelr face claim that they are intended to make more certaln the
antitrust laws of the United States.

In my judgment a strlet construction of the Sherman antitrust bill would
almost paralyze the business of the country. As to section 9 of this act pro-
posed, whereln it says:

* That nothing herein contained shall prevent persons engaged in selling goods,
wares, or merchandise In interstate or forelgn commerce from selecting thelr
own customers, but this provision shall not anthorize the owner or operator of
anfy mine engaged in selling its product in interstate or foreigu commerce to
refuse arbitrarlly to sell the same to a respousible person, firm, or corporation
who applles to purchase.” .

This scetlon {s evidently class legislation, granting rights in commerce to
one set of business men and denying it to others; and furthermore, the act {s
bad in refusing the right to the mine operator to select his owa trade, It seems
to me that more mischief would arise by a provision of this kind than to nllow
him to select his own trade. In other words, it takes from the mine operator
the right to run his own business and gives it over to another class of people
who may engage In a secret agreement by which his own immediate territory,
whevre he could sell his goods, would be deprived of the berefits of the mine,

Sectlon 1 of tentative bill No. 2, fn the second paragraph says: “To )imit or
reduce the productlon or Increase the price of merchandise, produce, or any
commiodlity,” shall come within the meaning of the act,

If a person engaged in any large manufacturing enterprise Is not permitted
under the law to reduce the production or incrense the price of the merchandlse
which he manufuctures, then the law bas taken from bim all the propertf
rights be ever essed. It is a foregone conclusion that any man of any bus!-
ness sense or judgment, having money to favest fn an enterprise, would never
invest it in an enterprise which this law would affect, and if that were a logical
concluslon, which Is irresistable, then the minute this law becomes effective and
18 known to the commercjal world, that moment the creatlon of new enterprises
will cease, and many of the enterprises which have heretofore been in opera-
tion will go out of business,
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By the fourth section of the same act it provides in substance as follows:

“To make any agreement, enter Into any arrangement, or arrive at any under-
standing by which they, directly or indirectly, undertake to prevent a free and
unrestricted competition among themselves or among «ny purchasers or ¢on.
augilftr;'l,n the gsale, productlon, or transportation of any product, article, or com-

It will be seen from the specific words of this act in this particular section
that one rallroad company couid not acquire the property of another railroad
company that was In anywise in competition with the first railroad company,
It seems to me that to cripple the industries of the country fn that way
productive of more harm to the producers and consumers of this country than
any law that has ever been brought into force to my knowledge.

There are many small rallroads in the country that are not self-sustaining,
that are in a measure in competition with a larger road, and to say that a larger
road, should not take these under its protection and operate them would be to
cut off all the feeders of the main railroad that are now operated by other inde-
pendent rallroad systems,

It will thus be seen that Congress ought not to legislate in a way that is
proposed by this act to prevent such combinations of capital and such combina-
tlons of the great industrial interests of the country.

I do not want to enter into an extended discussion or bother you too much
with a long letter, but it is a foregone conclusion that ¥ Congress passes an act
now, the Supreme Court of the United States will generally hold it constitutional.
The same trouble is found In the State courts to-day. It seems to be a preva.
lent opinlon that whatever act the legislature or Congress does ought to be
sustained by the courts, and we all renlize the fact that the judges are now
holding them as constitutional, so that the primary responsibility rests with the
representatives of the people, elected by the people to make such laws that
will safeguard the best Interest of the country and at the same time protect
the larger and major portlon of the population. These are the producers and
the consumers,

It seems to me that under the act as it reads, no man could operate any
honest Industry having very large proportions without being gullty under thia
act and linble to the excessive fines and penalties imposed under this act. I
am thoroughly opposed to it, and I belleve that any of your constituents who
wll] give these tentative acts a falr, square, conslderation and of thelr appll-
cation in dally life, will oppose these measures.

Yours, very truly,
W. A, Covey.

[Stevens, Miller & Ellfott, attorncys and counsellors.)

Peor1a, ILL., February 28, 1914,
Mr. Louis FirzHENRY,
Membder of Congress, Washington, D. C. .

DEan Sir: Our attention has just been called to three proposed amendments
to the antitrust bill now pending before the joint Committee on the Judiclary
and on Interstate and Forelgn Commerce. ‘e have read the proposed amengd-
ments with Interest, and it seems to us that there are some vital objections
which should recelve conslderation before the bilis are reported out, elther
fn their present or amended form. One of the bills Is entitled “A bill to
fnclude within the meaning of every contrct, combination in the form of
trust or otherwise, conspiracy, and restraint of trade or commerce among
the several States, or with foreign natlons, and within the meaning of the
word monopolize certain definite offenses and to prohibit the same,” Under the
provisions of this proposed bill it occurs to us that the acquisition of small rail-
roads, which are so located as to be mere feeders or supplemeuts of existing rafl.
roads, could not be acquired by the larger systeins with any degree of safety. As
you know, a great many of these smaller roads can only exist when they are con-
nected with some of the larger systems. If operated alone they would nelther
give service to the publle nor furnish anywhere near adequate revenue to
pay expenses. The blll would also scem to prohibit the consolidation of any
lines of busfness which n aby sense may be engaged In interstate commeree, if
there has been any evidence whatever of competition between them prior to
the consolidation. It occurs to us that such a stringent law would work rather
to the detriment of the public than for its Interest.

-
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Another provision of this blll seems to prohibit even conference between
representatives of rallways with a view of arranging through routes and
rates. Under the interstate-commerce act through routes and rates must be
established as befween all polnts. If a reasonable conference can not be
secured, it seems almost impossible to arrange through routes and rates.

Another bill proposéd prevents the election of directors In one company when
they are Interested as directors, officers, agents, or employees in other com-
panles. This bill would tend to retard a proper business arrangement rather
than to work in the interest of the public generally.

We have understood that your committees, as well as the President, have
asked a fall consideration by all parties In interest of these bills. We trust the
euggestions we have made wiil recelve consideration at the hands of the com-

mittees having them in charge.

With best personal regards, we are, yours, truly,
STEVENS, MILLER & ErLiorT,

By J. M. Ecrtorr.

Mr. McGirricuppy. Just to what point are the letters?
Mr. FirzHexry. They discuss all three of the bills.

STATEMENT OF MR. JULIUS GARST, WORCESTER, MASS.

My, Garst, Mr. Chairman and gentlemen, I appear here as a manu-
facturer. My only purpose in appearing before your committee
on this subject is that I make an article which X should like to market.
I have no particular interest in the protection of prices of trade-
marks. I desire to market the goods that I manufacture, and if I
can be informed how I can do that without the use of a trade-mark,
the dproblem is solved for me. If you will concede that the use of a
trade-mark or brand is necessary in the marketing of any article,
other than a common commodity, why, then, I think I can convince

ou that trade-marks are inadequately protected under the present
aw; but I wish to emphasize the fact ¥hat my only interest in trade-
marks is that I desire to market a certain line of goods. Last year
I had two agents in New York handling this line of goods—or this
article of goods. . .

The CrairMaN. What is the reason for not telling us what it is?

Mr. Ganst. It is known as a porch curtain, .

’il‘he Cuairman, You need not be delicate about it. Tell us what
itis, -

Mr. Gagst. Not at all. It is a porch shade that I sell under the
name of “ Shredwood curtain.”

It was handled by two a%‘eneies in New York and one in Balti-
more. I stipulated the jobbing price. The New York concern sold
at less than the price stipulated by me. The Baltimore house wrote
and said, “ We will not handle your article for the reason that the
concern in New York sells at a price less than we sell.”

Now, as I said, that is not the primary object, the maintenance
of the price, although I will confess that I have some sympathy
and feeling that would, under any conditions, impel me to permit
any one that handles goods to make a margin pf' profit. X have heard
the expression used, “ What difference does it make to you, so long
as you get your price.” On two scores it makes a difference.
the first place, I never desired to have anybody work for me for
nothing; and in the second place, no one would work for me long
for nothing. The second is the dominant factor in trade. Every-
body must get a margin of profit, or he ceases to do business, and on
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that score it is essential, in carrying on any business beyond the
bounds of 'a man’s own premises, where he can put out to his neigh-
bors corn or potatoes from hand to hand, that it is necessary to have
some fixed price. . That does not n;)%l‘y to common commodities, and
I wish to make that distinction. Flour, unbranded, is a common
commodity. Flour, in my understanding, if it bears a brand, ceases
to be a common commodity. Now, it is all right that there should
be, perhaps, a law prohibiting the fixing of any price on a common
commodity.

The CHarsan, Well, is there any flour marketed at all that is
not marketed under some brand?

Mr. Ganst. I do not know of any. .

The Cuamrman. I never heard of any. I think that every miller
that turns out flour has some brand, and some mills have several
brands of flour. '

Mr. Garst. There is no abjection to the removal of the brand and
marketing it under no brand.  Let us assume that there is a price that

oes with the brand—that the retailer wants to sell that flour for a
ess price; let him remove the brand, put on another brand, or the
manufacturer might send him flour without a brand that he can
use, but if the manufacturer advertises his flour and claiins for it
certain superiority, it is necessary for his own protection that the
flour should sell at the price he fixes.

Now, I repeat that the maintenance of the price is not the main
consideration. Tt is the marketing of his flour. If it is an article
that would sell to 100 dealers in a town, and one dealer in that towa
considers it to his interest to exploit that article and sell it at actual
cost or less than cost, as is sometimes done, exploiting an article to
draw trade to his store, ho uses a name, & name that has obtained a
value through the advertising or reputation of the superioritg that
it has acquired. It never is a common commodity. It makes no
difference to the producer of coffee what the dealer sells it for. No
one gains anything especially by selling coffee at a very greatly
reduced price, A

The Cuarrman. He may do so temporarily. Take that all for
grm;;t?ed, do you use a trade-mark? What legislation is it that you
wan .

Mr, Garsr. I operate as an individual. I want certain restrictive
legislation repealed. I want distributors to distribute my goods. I
want to market my goods. That is all X want. I want to be able to
mark my goods economically. There is not sufficient profit on my
goods to enable me to send out individual agents. I must use the
agency of jobbers,

The CrairMaN. Do you not mark your goods now? I do not
understand what you mean by marking your goods.

Mr. Garst. T have to use a trade-mark,

The CuairMan, Do you want any act of Congress asking you to
sell your goods? You certainly do not want to do that?

Mr. Garst, No. I want to use a trade-mark.

The Crrairyax, You do use it now.

Mr. Garse, Well, I want to be able to protect that trade-mark.

The CitamrMAN, Oh, yes,

Mr. Gansr (continuing). With a view of enabling me to market
my goods.

74414—voL 2—14——2
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a Mr, I}Tm.son. You want the right to fix the price to the consumer,
o you

Mr. Garst. I want the right to fix the price to the consumer. I
can do that now, under certain conditions, so long as I retain owner-
ship. These decisions in the Supreme Court do not touch upon the
question of fixing the price as lon% as I retain ownership. If I con-
sign my goods to the jobber, or if I consign my goods to the retailer,
so long as they are consigned, I can save the mee; but as soon as 1
part with ownership then I can say nothing about the price.

And under this recent decision, in which it is stated that the right
to fix price does not follow beyond the ownership, I repeat that it
is not a question of the goods—I am perfectly willing that the goods
shall be sold at any price; but I do not want the abuse of my name
to my disadvantage. I do not want that name exploited in a wa
which will alienate others, or take away the incentive from hundreds
of others to handle my goods. Itisa verg simple case.

Mr. Nersox. How would you prevent it?

Mr. Garst. Give me the right to fix the price on my individual
goods.  As I have said, I can do that now as long as I can retain
ownership in the goods, but it is difficult for me to retain ownership
from myself to the consumer., I have to use the agency

.The Cuammyan (interposing). After fyou have parted with all
title to the property, you want an act of Congress authorizing you
to follow it into the hands of the owner of the property and allow
you then and there to fix a price for the consumer to pay, is that your
proposition?
. Mr, Garsr. Excuse me, I do not part with title to the name; I do
Bart with title to the gowis. He can do as he chooses with the goods,

ut I do not want him to sell below the price I stipulate, so long as
my name is attached to it.

The Crammyan. Well, nobody can use the name. The consumer
does not use the name; he uses, for instance, your porch shade; he
¢an tear the name off of it? .

Mr. Ganst. I am perfectly willing that he should do that; but 1
do not want him to advertise it in the papers as Shredwood curtain}
he can advertise it in the paper as Jones’s curtnin, or the A B C
curtain; thnt does me no harm. But when he sells Shredwood cur-
tains at half price, there will be a dozen other deulers who will not
want to handle Shredwood curtains. I have a further statement
here which I will not undertake to read, but I would like to have the
privilege of incorpurating it in the record.

The Cuarman. You will be given the privilege of printing it as
& part of your remarks. .

(The statement referred to is as follows:)

The fallaclous phirase that competition §s the life of trade has been almost
a fetish In this couniry. Diversity in production is the life of tinde.

It is a misnomer to call undersetling competition. It is commercial war, un-
Tess tlie cost of production I8 lower fn one case than in another. When a manu-
factorer Ands it uneconomical to market bis gonds without the services of
middlemen nnd s debarred from maintaining both the jobbing aud retail prices
by an agreement, he Is placed at a disadvantage and may be obliged to close
bis shop or sell to a concern that can operate it in confunction with another of
the same kind or with one that differs in kind.

No manufacturer should be obliged to compete against himself to continue in

businexs nor be limited in output to one store as the only practical way to
maflatain 2 uniform price,
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It 1t is true that every man is entitled to .the fruit of his labor so long as
be does rot unjustly injure nnother, It ought to he possible for him to maintain
the price of gonds of his make after parting with their possession. It surely
ought not to be possible for anyone to adopt the policy of exploiting a trade-
marked article under the trade-mark name of the owner if the owner of the
trade-mark objects, If there were trade-marked products that conld not be
d}![;}lmte(: ﬁmder other names, competition might be prevented to the datriment
of the public,

In an able article by Theodore N, Vail, in the Atlantic Monthly of March 3,
1913, he says:

“Where competition in any field 1s carrled on at a reasonable profit it may
be the resilt of ngreement expressed or implied, or it piny be that observation
or experlence of the cost and destruction of nggressive competition. lead to the
exercise of n reasonnble restrnint in the method and efforts of all to Increase
business and maintain profits, So lJong as business {s nbove normal, or is
even normal, it i8 easy for competitors to maintain prices or to observe agree-
ments: but when business Is subnerial and hard to obtain, while ut the same
time expenses are constant. charges nre continuoug, and business at or below
cost 18 belter than none, no ngreement or understanding, expressed or fmplied,
without penalty, will be long observed,

“ Competition, so-called. In nny enterprises carrled on at unreasonable profits
18. without question, always the result of some understanding or agreement fm-
plled or expressed. Unreasonable profits are hound sooner or later to intro-
duce new conditions and new cempetitors in any. fleld, whether statlonary or
growlng, It is this that has given rise to the belief In the great virtues of
competition,

* Competition Is induced by many eauses—by n desire to meet and share an
increasing demand for. or consumption of, any commadity or service nt normal
profitr: or to obtain a share of n business In which profits are very attractive
and tempiing; or to share §n an Increasing bosiness with excessive profits,
The object may be to creite a permanent, continuning, and profitable business,
and to obtiain, at reasonable prices, a falr share of the golng or growlug busl.
ness; or to create by destructive and aggressive tnctles such a situntfon as will
force a settlement by purchase, combination, or an vnderstanding of some kind,
with an established business: or to promote n business nupon the reputation
and sucecess of olhers and sell it to funocent Investors upon misleading stute-
ments, elther witiful or mistaken.

“The viclous ncts assoelrted with aggressive competition. nre responsible for
much, if not nll, of the present antagonirm in the publle mind te business,
particularly to large hnsiness. These vices are the necessary accompaniment
of the methods of destructive competition. The rearon for the public’s en.
conragement of such competition lies in the helief that from §t they will derive
some henetfit. In the long run. however, the publie, as a whole, has never
benefited hy destructive eompetition.

“ No husiness can be conclitctet permanently without seme margin over and
ahove the operating espenses, which must include nmple m=intenance of its
plant at the highest * golng-concern’® standand. while any husiness ¢can he con-
ducted for an indefinite perfod at an an apparent profit ot the cost of its plant
or its capital depreciation, so long as they last, and after thal for some time
on recelvers' certificates. There may he temporary bhenefit to the consnmer
from unprofitable prices. but in the end prices must necessarlly be restored or
fucrensed to recoup the losses of the cut prices and to pay the chavges on
enpital tnvested In unnecessary duplicatlon, If such capital Is not to be abso-
lutely tost to the Investor,

“ It must not he forgotten that, in competition of this kind, whether fn the
fleld of Sndustrials or of utilities. the start Is with small husiness amd hetween
simall businesses: the big combination or the hig tmsiness (= o combination for
offensive anad defensive purposes, and It {s to he likened to the survival of the
strongeest, if not the fittest.  Business and production myst he on a large seale
commensurite with the consnmption and the new methw?s of production, which
to produce at all must produce by the thonsands. Targe business or large
production mesns a large avgrexate profit from a snindl percentage of profit,
white small business or small prodeetion nmst mean a l-rge percentage of
profit or siall and unsatisfactory compensation to the producer. or hoth.

“Phére 1r not one act, gond or had, wrong or wright, that {8 chiarget to hig
hushiess that alid unt orizinnte with and does not still extst n small hnsiness,
while hig nstness has one weakness Inliorent fn fts condition which small bust.
ness has not, and that is notorlety and publicity, Big buslness Is in the glare of
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sunlight while the smaliler business 18 more or less in the shade. Big buiness is
more impersonal as to it proprietorship or its ownership or 18 centered nhont a
few of tbose prominently connected with it, while its widespread body of small
proprletors or partners—that is, the shareholders—have no nssoctution with it
in the minds of the public and, as a rule, are indifferent to all that Is going on
80 long as dividends are naintalned.

“ghe settlements of competitive wars always affect the public unfavorably,
not only toward the cues engaged, but townrd all other industrial or utllity
enterprises. \When prices are restored even to a normal and reasonuble basls
they are fn constant contrast with the cut price of competitive war, and the
consunier Is constantly reminded of the differences and resents them: why, it
i8 hard to say, for there Is no reason wby the public should suspect that some
fndividuals of the public engage in this aggressive competition for any other
than a selfish purpose or for any other henefit than thelr own, nor s there any
reason why it should be expected that these disastrous competitions would be
carried on beyond the point which the competitors belleved best for thelr own
futerests or beyond the point where the purpose of the competition has been
accomplished.

“\When those enguged In the compelitive warfare end it with profit, that
profit is more or less flaunted in the fice of the public and is n counstant
offense: on the other hand, the losses made In the unsuccessful competitions nre
soon forgotten. If the losses of the nusuccessful promoters of enterprises worthy,
and unwortbhy, or of competitlve wars or the losses made by speculators nnd
gamblers were as mich talked nbout nnd as well known or as much in evidence
as the oceaslonal gains the speculator or undesirable promoter would ind fewer
contributors or followers, and competition would be confined to rational and
commendable ends and governed by n decent self-restraint; or If those who did
benefit temporarily by nggressive competition also felt the resultant losses
there won'd be less encouragement of that kind of competition and a better
feeling on the part of the publie towand those Izdustries or utilitles which were
trying to operate a business in a legitimate wanner and at a reisonahle profit.

“Another popular belief s that ft Is due to competition that prices and
charges have been permanently reduced. Competitlon may have been a slight
stimulant, but permanently reduced prices are brought about by the protection
which encourages the Inventor to ereate and develop 1abor and time saving ma-
chines and new and fiproved methods and devices; by the desire to galn the
profits which reward the study of the wishes, reeds. comforts, and luxuries
of the world, for the purpose of bettering the existing ones or creating new
ones; by the inftiative and enterprise which futroduced the improved processes
and methoils; by the introduction of machinery operated by ordinary labor at
high wages and to take the place of highly skilled labor at comparatively low
wages; but the great increase in the number of purchasers or consmmers and
by the fncrease In the average purchasing power of each individual; by the
development of markets of such mugniture that large sums could be devoted
to the introductlion of machinery, processes, and methods which cut proslucing
cost and enabled a large aggregate profit to be realized on large production and
large scules at low prices and small percentnge of profit. Whether the con-
snmers cre:ated the producers or the producers the consumers, whether the de-
veloping market produced the fmprovements which increased production or
whether the fmprovements produced the market Is diffcult to determine, but
one thing Is sure—that the business organization of any community is so de-
pemulent upon th > community that sooner or Inter any effect, whether for good
or for had, is baund to be felt over the whole.”

Competitive struggles should be carried on in efforts to excel in workmanship
and in fuventlons and not along the Hoes of lessening of wages and inereasing
of hours of labor. To this end the cooperation of jobhers and retallers §s essen-
tlal in the marketing of goods economically. Such cooperation ddoes uot pre-
vent rival concerus finm selling their outputs at whatever prices they may

see fit.

iS’peaklng of Walter Bagehot's Darwinian ideas, President Hadley, of Yule,
sald:

“In these twentieth century drys. when competition 1s regarded not as an
axtom or postulate of politicn]l economy, but stmply as an Important Incldent-in
fts developnient, It is ditlicvlt for us to vaderstand (he coursige that was In.
volved 40 years ngo in publishing two critieal essays in which competition was
regarded not as a standard to which all things must conform, but as one
among several alternative phuses or modes of soclal service, whose relative
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claims were to be investigated nud relative merits Judged by their applicability
to given conditlons.” - S

To n manufacturer who seeks a market beyond the limits of his own shop
and to that end requires the cooperntion of jobhera nand retallers, it is dis-
heartening to find that, If it 18 necessary to expend time and money to create
a demand for his article nnd he does so, he is debarred from proteciing it
agafnst the despoilation of nggressive cut-rate stores, whose policy §8 to exploit
regardless of the Injury to others.

Untridle-marked goods may under certain conditions be exploited without
Injustice to any one and to the advaniage of the public, especially so when
throngh an agreement prices are unduly raised. The antitrust law may well
be invoked again:t combinations. To apply It to a single individual and the
output of individual fuctories. especlally to classes of goods that can not be
profitably marketed wthout advertising. Is a radically different proposition.

Prior to the enforcement of the antitrust law a court said: “A proprietor has
a right to masntain a fixed price, and ft would not comport with the dignity of
the court to declare a policy valld and then deprive it of the essentlal weapon
necessiary for the enforcement.”

Mr. Garst (contimlingzl. And there are some other matters hers
also that T have that I should like to include as a _part of my re-
marks. I have a decision of the courts in England in the case of
Kodak, Limited, against Gamage, in which the position taken by the
Kodak Co, was sustained by the high court of England.

Mr. McCoy. What position: on price fixing?

Mr. Gansr. Yes; on price fixing. The goods were sold with cer-
‘tia_lp conditions of sale, and the goods were accepted on those con-

itions.

The Citairyan. The decision to which you refer may be inserted
in the record at this point.

(‘The decision referred to is as follows:)

1900. K. No. 1095. In the high court of justice. KRing's Bench division. Writ
issued the 12th of December, 1000, Between Kodak, Limited, plaintiffs, and
A. W. Gamage, Limited, aud F. Wade, defendants.

STATEMENT OF CLAIM. .
1. The plaintiffs are manufacturers of and dealers by wholesale and retall
fn photographic materials. The defendants Gamage are dealers by retall In
(anong other things) photographic materials
2. It Is nnd wasg at alt materia) tines, as the defendants well knew, the prac-
tice of the plaintiffs to sell thelr goods to dealers at a discount from thelr list
prices upon the conditions set forth in thelr discount sheet, ns follows:

CONDITIONS OF SALE,

Our goods are sold to the trade and discount allowed thereon on condition
that they are resold on the following terms:

(1) Only vetnil or to the profession on the following conditions:

(a) Retail: Not undear the prices publishied fn our current price list.

- (B) To the profession: For their own use only and at not more than 10 per
cent disconnt off list prices.

(2) That Aims and papers shall he sold only In original senled packages.

Dealers desiring to resell wholesale will be required to enter into a special
agreement with us,

By “ the profession ™ in the sald conditions of sale §s meant professional pho-
tographers. .

3. Since the month of June, 1899, the defendants Ganage have made persist-
ent efforts to Induce dealers who have purchased the plaintiffs’ gomls on the
conditions aforesaid to resell same to the satd defendants, in breach of the sald
conditlona; that is to say, either retall below the sald list prices or wholesale,
without having entered Into any such speclal agreement as aforesald: and in
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some Instances they have succeeded In inducing such dealers to break thelr sald
contracts with the plilntifi's by veselling the sald goods ns aforesald.

4. In particular the defendants Gamage induced the persons following at or
about the dates mentioned to resell goods of the plaintifis as aforesald, viz:

September. Banks and Graves.

Noveuber, 1399, Dale.

Octobier, 1890, Eillott.

September and October, 1899, the defendant VWade,

Tntll after discovery, the plaintiffs are unable to give better particulars of
the matters alleged.

6. in or nbout the months of September and October, 1900, the defendant
Wade purchinsed certain goods of the plaintiffs on the condition aferesald, and
he resold or parted with the sune to the defendants Gamage In breach of his
coutritet as aforesnld. as the defendants Gamage well knew, In the month of
October the defendants Gamage offered the sald goods for sale, and resold some
of the same by retall under the sald lst prices.

6. Alternatively the defendant Wade purchased the sald goods last referred
to. as agent for himself and the defendants Gamage, and as such agent frawdu.
lently pretended that he intended to observe the sald conditlons, while fu fact
nelther he or they intended to observe the sald conditions, but intended that
the sild gooils shonld be taken possession of by the defendants Gamage aund
resold by retail under the sald list prices; and also fraudulently preteuded that
he was n dealer by retall in pliotographie materinls while fn fact he wus not a
dealer In the stid goods at all

7. The defendants have froudulently conspired to obtain goods, and have
obtained goods, of the plaintiffs, namely, the goods referred to {u paragraphs &
and G bereof, by the false pretenses aforeskd.

8. The defendants tiamae have obtained possession of goods sold by the plaln-
tiffs upon nna subject to the conditions aforesald, namely, the goods respectively
referred to in parsnigmphs 4 to 6 hiereof, Inclusive, with notice that such goods
were 50 #old and hive unlawfully dealt with the saune by reselling them by re-
tall under the gald list prices fn drestelr of the sald conditions.

0. BBy reason of the wrongful nets of the defendants aforesatd, the plaintiffs
have suffered damnge.

The plaintifits’ claim is for: (1) Damages for breach of contract, (2) damages
for frand and conspiriacy, (3) nn injunction to restrain the defendants and
exch of them und bis servants nnd agents from selling or offering for sale or
otherwise dealing with goods obtained from the plaintiffs i breach of the con-
ditlons upon which the sqme were obtained from the plaintifts.  (4) An fnjune-
tion to restrain the defendants A. W, Gamage (Ltd.) from inductug, or seeklng
to induce, purchasers of the goods of the pl:aintiffs to sell or otherwise dispose of
such goods In breach of the conditlons upon which the same were soll by the
plaintiffs to such purchasers. (5) Dimages for wrongfully Inducing such last-
mentloned purchisers to break thelr contracts with the plaintiffs.

D. M, Keswy,

Delivered the Sth day of February, 1001, by Kerly, Son & Verden. of 14 Qreat
Winchester Street, London, 2. C., solicitors for the above-named plaintiffs.

1900 K. No. 1095. In the Iligh Court of Justice, Kings Bench Divislon, the
Hon. Mr. Justice Day, Judge in Chambers. Retween Kodak (Ltd.), plain-
tiffs, and A. W. Gamage (Ltd.) amt F. Wade, defendants,

Upon hearing the solleitors for the plaintifis and for the defendants and upon
reading the statement of cluim delivered on the Sth day of February, 1001, it Is
ordered that A. W. Gamage (Ltd.) and F. Wade, 1he defendants, and each of
them awd their and his servants and ugents be perpetunlly restrained from sell
ing or offering for sale or otherwise dealing with gomls obtained frem the plain-
tin's' Kodak (1L.tl) In breach of the conditions upon which the same were oh-
talned from the plaintiffs and that the defendants A. W. Gamage (1.4d.) be per-
petually restmined from inducing or seeking to Induce purchasers of the goods
of the plalntiffs to sell or otherwise dispose of such gooirls In breach of the con-
ditions upon which the same were sold by the plalntiifs to such purchasers and
that the defendauts do pay the plalutifts’ costs of this unctlon and that al) fur-
ther proceedings ln this actlon be stayed.

Dated the 27th day of March, 1901.
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Mr. Garsr. I have here also two articles from the press which I
would like to have inserted inthe record. The first is from the Out-
look of January 7, 1014, and is entitled * Unfair competition,” and
the second is from the Pharmaceutical Era, and is entitled * Court
upholds one price for all.”

(The papers referred to ave as follows:)

UNFAIR COMPETITION,

’altl'e two evll extremes of commerce are unrighteous monopoly and unfair com-
petition.

The second 1s almost as bad as tlie first—almost. but not quite. In Inboring,
as {t has labored for the last 10 years, to correct the first evil the country has
lost slght of the second. ID’erhaps this is partly due to the fact that unfair
competition s one of the elements of unrighteous monopoly. Take the question
of rallway rebites. Yhen the rallways gave your competitor a rebate on his
freight bills and did not give the same rebate to you, it promoted unfalr com.
petition; it enabled im to compete unfalrly with you.

Pnblie opinlon has so developed Quring the Iast 10 years that rich man,
poor man, consumer, producer, manufacturer, and flnancier are now unant.
mously ngreed that uurighteous monopoly Is an individial and soeial evil to be
forbldden and suppressed by the Government. This Is an admiranble nchieve-
ment. Rut in the warfare—for it bas been warfare which has produced this
achievement—there hias been used a shibboleth which has had a confusing
effect even upon men of fntelligence and the best Intentions. “ Free competl.
tion ' 4s this shibholeth. It has heent used even by nen of the hest intentions to
defend commercial practices which constitute unfair competition. In an
article on another pige a New York lawyer who has made n special study of
the subject defines unfair competition nnd shows what has heen the attitude
toward it of the courts and governments of other nations. Among those who
bave been the first to feel the harmful effects of unfair competition are the
manufacturers of natlonally advertised goods. They clalm that cut prices of
tlhese natlonally advertised articles I8 an inJustice to them, and s harmful to
the consumer, We think they ure right. As a definite and practical Illustra-
tion let us take The Outlook.

After many years' labor with such talents, energy, and capital as they
possessed, the publishers of The Outlook have created for it a national name
The retall price of The Outlook is 10 cents. Any dealer who sells it for less
than 10 cents Is doing an injustice to the publishers, because he creates the
fmpression in his community that the article Is really not worth 10 cents, a
fact which The Outlook hias been advertising and Insisting npon.  Second, he
does an injustice to the community. If Mr. A pays 10 cents for The Outlook
and Mr, B pays S cents for ‘The Ontlook, there Is the ssune principle of rehateg
which was fuvolved I the ratlway cases, It I8 a distinct advantage to the
people of the United Stales to kuow that an arllele with a national reputazlon
can be bought only at one price, and In any shop or store In any town or city
in the couniry. The man who argues aghinst this proposition and says It is
advantageous to him to buy ‘The Ontlook for 8 ceuts, If he can get it at 8 cents
fnstead of the udvertised price, 10 cents, Is using the same seltish appeal that
the supporters of rebates in the rallway cases used.

To prohibit unfair retatl prices of natlonally advertised artlcles Is not a
violation of free competition. If The Oantlook wmalntaing its retall price every-
where of 10 cents, and the paper Is not worth 10 cents, some other publisher
will come along with either a better paper at the same price or an equally good
paper at a less price. ‘That Is the principle of free competition. What wn.
righteous monopoly has done 18 te prevent or to endeavor to prevent the other
publisher from his free opportunity to compete. .

Judging frm the bills to regulate husiness which have been Introduced into
Congress by the admfiuistration, we think the ndministration is itself suffering
from this confusion of thought. It does not distingutsh unfafe competition
from free competition. How can the two things be distinguisied? How can
you forbld one wlithout throttiing the other?

The problem seems to us to be a simple one. We would have no prohibltory
legislation forbidding *cut prices” but we would have permissive legisiation



1090 TRUST LEGISLATION,

-

allowing the manufacturer and advertiser to make a contract under the com-
mon law with the dealer that the dealer will not cut the advertised price. If
the dealer breaks this contract, the manufacturer is to be peritted to refuse
to do business with him exanctly as he I8 permitted to refuse to do business
with «the retatler who declines to pay his bills. This was the situation 10,
15, 26 years ago. One of the great collar manufacturing firms of Troy was,
we belleve, the first to Introduce this relation between the manufacturer and
the retailer In the United States. It worked well and satisfactorily until some
of the extreme ndvocates of free competition conceived the notlon that a con.

_tract between a manufacturer of a specific article and the retaller of that
article was unrighteous monopoly. ‘The way to promote free competition is
to prevent a manufacturer from obtaining an artificlal monopoly-of all the
goods in his fick), at the same thne permitting him fo make his free agreement
with the Individual retailer. If It were concelvable that one manufacturer
conld obtain a monopoly of producing all the watches fn the Unlted States, it
wonld, of course, be unwise and unjust to aliow him to fix the retall price of
a watch through the dealer, If, however, Messrs. A & Co. fix the retall price
of their watch at $50, when It is worth only $25, the remedy 13 not to permit
the retailer to cut the price, but to permit another manufacturer to come in
with a $25 watch.

We repeat, no Intelligent man asks the Government to prohibit * cut prices®;
but we think the intelligence of the country does demand that the Govern-
ment shall permit the private manufacturer to fix by private contract the
resale price of the article which his genius has created.

COURT UPIOLDS ONE PRICE FOR ALL. *

In the maze of declsions rendered during the past two years by the United
States court of appexls and by the United States Supreme Court in the now
famous Sanatogen case, the Gillette Safely Razor case, nnd other suits fn which
the right of the manufacturer (o fix the vetail sales price was the issue, there
has been no pronouncement of such really sensatfonal fmport as that just given
in the Fisher Flouring Miils case. In view of the attitude of President Wilson
In urging antitrust legislation this decision Is lield by constitutional Inwyers to

. be one of the most important In recent years.

The cuxe liself was a replica of stimilar suits—a mannfucturer of flour brought
suft agafnst a retall desler who cut the price of the article contrary to agree-
ment. The dealer's right to cut prices was upheld by the lower courts, but
when an appel]l was made to the supreme teibunal the lower court declslons
were reversed, and by a vote of elght to one the milling company was granted
an infunction and damages.

The pdvocates of a * one-price-for-atl * poliey _in merchandising ove p’ven
more real enconrngement in the concluding paragraph of the court’s fludings
than in all similar decisions durlag the past decade:

“‘The trne competition fs between rival articles—a competitlon in excel-
lence—which can never be nuiintained if, through the perfidy .of the retailer
who cuts prices for his own ulterlor purposes, the manufacturer is forcwd to
compete In pices with poods of his own productior, while the relatler recoups
his losses on the cut price by the sale of other articles at or above thelr reason-
able price. It Is a fallacey to assume thiat the price cuiter pockets the loss. The
public makes it up on other purchases. The manufacturer alone is Injured,
except as the public Is also injured throngh the manufacturer's fnability in the
face of cut prices to maintain the excellence of his product. Fixing the price
on al) brands of high-grade flonr is a very different thing from fixing the price
on one brand of high-grade flour. The one means destruction of all competition
and of all incentive to [nereased excellence. ‘Ihe other means heightened com-
petition and intensified fneentive to Increased excellence. It will not do to say
that the manufacturer has not interests to protect by contrast in goods after he
bas sold them. They nre personally identlficd nnd morally guarnnteed by his
mark and bis advertisement.”

Mr. Garsr. I also desire to have inserted an article by Mr, Louis
D. Brandeis, entitled * Cutthroat prices,” which appeared in Harper’s

Weekly for November 15, 1913, .
The Cuuairman, That may be inserted at this point:
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(The article referred to is us follows) :

CUTTHROAT I'RICES,
{By Louls D, Crandels.) o
THE COMPETITION THAT KILLS,

“1 can not belleve,” sald Mr. Justice Holmes, *that 1a the long run the
public will profit by this course, permitting knaves to cut reasonable prices
for mere ulterlor purposes of thelr own, and thus to impair, 1f not destroy, the
producticn and the sale of articles which it Is assuned to be desirable the
people should be able to get.”

Suchi was the dissent registered by this forward-looking judge when, two
rears ago, the Supreme Court of the United States declared Invalld coutracts

y which a manufacturer of trade-marked goods sought to prevent retailers
from cutting the price he had established! Shortly before the court bad leld
that mere possession of a copyright did not give the maker of an article
power to fix by notice the price at which it should ke sold to tke <onsumer)
And now the court, by a five-to-four decision, has applied the eame rule to
patented articles, thus dealing a third blaav at the practice of retafling nation-
ally adverlised goods at & uniform price throughout the country.®

Primitive barter was a contest of wits, instead of an exchange of ascertained
values. It was, indeed, an equation of two anknown guantities.

Trading took its first great advance when money wa3 adopted as the medium
of exchange. That removed one-half of the uncertainty incident to a trade—
but only one-half. The transaction of buying and selling remalned still a
contest of wits, The seller still gave as little in value and got as much fn
money as he could. And the law looked on at the contest, declaring solemnly
and omfnously: “ILet the buyer beware” Within nwmple limits the seller
might lezally lie with Impunity: and, almost without limits, he might legally
decelve by silence. ‘The law gave no redress because it deemed reliance upon
sellers’ talk unreasonable: and not to discover for oneself the defects in an_
article purchased was ordinarily proof of negligence., A good bargain meant
a transaction In which one person got the better of another. “rading in the
“ good ol days® Imposed upon the seller no obligation cither to tell the truth,
or to give value, or to treat all customers alike. But in the last generation
trade morals have made great strides. New method« essential to doing busi-
ness on a large scenle were introduced. They are timesaving and labor-saving,
and have proved also consclence-saving devices.

The greatest progress in this respect has been made in the retail trade, and
_ the first tmportant step was the iniroduction of the one-price store.. That

eliminated the constant hapgling about prices and the unjust diserimination
anong custonmers. Rut it did far more, 1t tended to secure fatr prices; for it
compellied the dealer to make, deliberately, prices by which he was prepared
to stand or fall. It involved a publicity of prices which invited a comparison
in detall with those of competitorg, and It subjectedt all bis prices to the
eriticism of all his customers. Rut while the one-price store marked a great
advance, it did not bring the full assurance that the seller was giving value.
The day's price of the article offered was fixed, and every customer was treated
alike: but there was still no adequate guaranty of value, both hecanse there
was ordinarlly no recoguized standmad of quality for the rarticular avtlicle
r.nrl“hecause there was no standard price éven for the article of standard
quality.

Under such conditlons the purchaser had still to rely for protectfon on his
own acumen or on the character and judgment of the refaller, and the indl-
vidual producer hiad litite encourngement to estalilish or to maintaln a repu-
tatlon. The unscrupulong or unskiliful lealer might be led to abandon his
goods for cheaper and fnferlor substitutez. This ever present danger led to
an ever widening use of tradeamarks. ‘Thereby the producer secured the
reward for well dofnx and the consumer the desired guaranty of quality.
Later the sale of trade-marked goods at retafl in original packages supplied
a further assurance of quality, and also the assurance that the propsr quan.

1 Dr, Miles Medles] Co, v, Park & Sons Co., 220 U, 8., 409,
1 Robbs Merrlll Co, v. Straus, 210 U. S., 33),
$ Bauer v. O'Donnell, 229 U, 8, 1,
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tity was delivered. The enactment of the Federal pure-food law and simllar
State legislation strengthened thiese guarantles,

But the standard of value in retail trade was not fully secured until a
method was devised by which a uniform retail selling price was esta* iished for
trade-marked articles sold in the orlglual package. In that way, widely
extended use of a frade-marked artlcle fostered by natlonal advertising could
creiate both a reputation for the nrticle and a common knowledge of its estab-
lished selling price or value, With the Introduction of that device the evolu-
tion of the modern purchase became complete. ‘The ordinary retall sale—the
transaction which had once been an equation of two unkuown quantities—
becuine an equation of two known quautities, Uncertaity in trade is ellint-
nated by “A dollar and the Ingersoll watch* or * Five cents and the Unecda
Biscuits.”

THE COURT'S PROHIBITION,

Such s the one-price system to which the United States Supreme Court de-
nfed Its sanction. ‘The courts of Great Britain had recoguized this method of
marketing goods ns legal. The Supreme Court of Massachusetts had approved
it. The Supreme Court of Culifornia has wholly approved it. The system was
introlluced into Amerier many years ngo and has become widely extended. To
abandon it now would disturb many lines of busiuess and serfously Impair the
prosperity of many concerns,

When the United States Supreme Court dented to makers of copyrighted or
patented goods the power to fix by notice the prices at which the goods shoutld
be retniled, the conrt merely interpreted the patent and copyright acts and
declared that they do not confer any such speclal privilege. But when the conrt
denled the validity of contracts; for price malntenance of trade-marked goods,
it decided a very different matter. It dld not rest ifs decislon upon the inter-
pretation of a statute; for there is no statute which in terms prohibits price
malntenance, or. Indeed, de:sis directly with the subject. It dld not refuse to
graut n speclal privilege to certain manufacturers, it denled n corinion right to
all producers. Nor does the decision of the cvurt proceed upon any fundantental
or technical rule of law. The decislon rests upon general reasoning as to
public policy, and that reasoning is lavgely from analogy.

THE DEMANDS OF PUBLIC POLICY.

When a court decides a case upon grounds of public poliey the Judges be-
come, In effect. legislators. The question then involved Is no longer one for
lawyers only. It seems fitting, therefore, to inquire whether this juilclal egls-
Iatlon i3 sound-—whether the common trade practice of maintnining the price
of trade-marked articles has been justly condemned. Aund when making that
fnquiry we may well bear in mind this admonition of Sir George Jessel, a very
wise English Judge:

“ I there i8 one thing which more than any other public policy requires, it
is that men of full age and ccmpetent understanding sball have the utmost
liberty of contracting, and that thely contracts, when entered Into freely and
voluntarily, shall be held sacred and shall be enforced by courts of justlce.
Therefore you have this paramount public poliey to conslder, that you are not
lightly to Interfere with this freedom of contract.”

THE COURT'S OBJECTION.

The Supreme Court says that a contract by which a producer binds a retaller
to maintain the estnblished selling price of his trade-marked product is void,
because it prevents competition between velnllers of the artlcle and restrains
trade. :

Such a contract does, In a way, limit competition; but no man {s bound to
compete with himself. And when the same trade-marked article Is sold In
the same market by one dealer at a less price than by another, the producer,
fn effect, compeies with himself. To avold such competition the producer of a
trade-marked article often sells It to but n single dealer In a city or town, or he
establishes nn exclusive sales ngency. No one has questioned the legal right
of nn Independent producer to create such exclusive ontlets for his product. But
it exclusive selling ngencles nre legal, why should the individual manufacturer of

. a trade-marked article be prevented from establishing a marketing system
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under which his several agencies for distribution will sell at the same price?
There I8 no difference, in substance, beiween an agent who retalls the article
and a dealer who retalls it.

For many busiuess concerns the policy of maintaining a standard price for
a standard article Is simple. ‘Fhe villige buker readily maintained the quality
and prive of his roduct, by sale nud dellvery over his own counter, ‘Ihg
great Stundard Oil monopoly mamtafus quality und price (when it desires so
to do) by selling throughout the world to the fndividual custonier from fts
own tank wagons, Iut for most producers the jobber and the retaller nre the
necessary means of distribution—ur necessary ar the rallrond, the express, o
the parcel post. The Sinndard Ol Co. can without eatering into contracts
with dealers maintain the price through its dominant power. Shall the law
discriminate agalnst the lesser concerns which have not that power, and deny
then the legal right to contract with dealers to nccomplish a like resultz Lor
in order to insure to the smill prealucer the abllity to maintain the price of his
product the law must ifiord hine comtuiet protection when he deals through
the middleman. .

BBut the Suprenie Court says thiat n contract which prevents a dealer of trade-
marked articles from cutting the established selling price, restralus trade. In
a sense evary contract restruins tende; for nfter one has entered into a con-
tract he I8 not as free 1a trading as he was before he bound himself. But the
right to bind oneself is essentlul to trade development. And it is not every
contract In restealnt of trade, but only contricts unreasonably in restraint of
trade which are invalid. Whetlher a contract does unreasonably resteain
trade Is not to be defermined by nbstract reasoning. Fucts only can be safely
relied upon to teach na whether a trade practice Is consistent with the general
welfare. And anbuudant experlence establishies that the one-price system which
marks so importurt an advaoce in the ethics of trade, his also greatly in-
craased the efliclercy of merchaudising not oaly for the producer but for the
dealer and the consumer as well.

THE PRODUCERS' PLEA.

If a dealer Is selling unknown goods or goods under his own name, he alone
should set the price; but when a dealer has to use somebody else's name or
brand in order to sel) goods, then the owner of that name or brand has an
fnterest which should be respected, ‘fhe trunsaction s essentially oue between
the two prhicipals—the maker and the user, AN others ure middlemen or
agents; for the product Is not really sold until it has been bought by the con-
sumer. Why should one middleman have the power to depreciate in the
public niind the value of the maker's brand and vender it unprofitabie not ouly
for the maker but for other middlemen? Wby should one middieman be
allowed to Indulge in n practice of price cuttlng which tends to drive the
maker's goods out of the market and in the end fnterferes with people getting
the goods at al1?

CUT PRICES—TIIE ** MISLEADER."”

When a trade-marked article is advertised to be so0ld at less than the stand-
ard price it is generally done to attract |.)ersons to the particular store by the
offer of an obviously extraordinary bargain. It is a balt—ealled by the dealers
a “leader” But the cut-price article would more appropriately be termed
“ misteader *: becanse onlinarily the very purpose of the cut price !s to ereafe
a false impression. .

The deitler who selis the dollar Ingersoll watch for 67 cenis necess:trllr losce
money in that particular transaction. He bas no desire to sell any article on
which Le must lose money. He ndvertisex the sale partly to altract customers
to his store; but mafnly to create In the minds of those customers the false im-

resslon that other articles lu which he deals and which are not of a standard

r kn.wn value'will be sold upon like favorable terms. ‘The customer Is ex-
pected to belleve that if an Ingersoll watch Is sold at 333 per cent less than
others charge for It, a ready-to-wear suit or n gold ring will be solt as cheap.
The more successful the individual producer of a trade-marked article has been
fn creating for It a recognize . value as well a8 n wide sale, the greater is the
temptation to the unscrupulous to cut the price. Irdeed, n cut-price article can
ordinarily be effective #18 a * misleater” only when both the merits and the
established selling price are widely known.
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110W CUT PRICES 1IURT.

The evll results of price cutting are far-reaching. It s sometimes urged
that price cutting of a trade-marked garticle injures no one; that the producer
1s not injured, since he received his full price in the original sale to jobber or
retaller; nnd fndeed muy be benefited by fncreased sales, since lower prices
ordinarily stimulate trade; that the retaller can not be harmed, since he has
cut the ptice voluntarily to advance his own interests; that the consuwer fs
surely benefited because he gets the article cheaper. DBut this reasoning is
most superficial and mislending.

To sell a dollar Ingersoll watch for 67 cents Injures both the manufacturer
and the regular dealer, becuuse it tends to make the public belteve that elther
the manufacturer's or the dealer’s profits are ordinarily exorbitant; or, in
other words. that the watch is not worth a dolar. Such a cut necessarily m-
palra the reputation of the article and, by Impalring reputation, lessens the
demand. It may even destm{ the manufacturer's market. A few conspicuious
 cut-price sales™ in any market will demornlize the trade of the regular deal-
ers In that article. They can not sell it at cut prices without loslng nioney.
They might be nble to sell a few of the articles at the established price; hut
they would do so at the yisk to their own reputation. The cut by others, it
known, would create the impression on their own customers of having been
overcharged. It Is better policy for the regular dealer to drop the line alto-

ether. On the other hand, the demand for the article from the irregular

ealer who cuts the price Is short llved. ‘I'lie ent-price article ean not long
remain bis “leader’” His use for it I8 sporadic and temporary. One *leader”
18 soon discarded for another. Then the cut-price outlet ia closed to the pro-
ducer; and, meanwhlle, the regular trade has been lost. Thus a single promi-
nent price cutter can ruin n market for hoth the producer and the regular
retniler. And the loss to the refaller is serfons, . .

On the other hand, the consumer’s gain from price cutting Is only sporadic
and temporary. The few who buy a standavrd article for less than its value do
benefit—unless they have, at the same time, heen misled tnto buying some other
article at more than its value. But the pubMc generally Is the loser: and the
losses are often permanent, If the price cutting i1s not stayed, and the manu.
facturer reduces the price to his reguiar customers in order to enable them to
retain thelr market, he Is tempted to deterlornte the article in order to pre-
serve his own profits, If the manufacturer can not or will not reduce his price
to the dealer, and the regular retnilers abandon the line, the consumer suffers
at least the fnconvenience of not being able to buy the article.

PRICE MAINTENANCE 1S NOT PRICE FIXING.

The iIndependent producer of an article which bears his name or trade-
mark—be be manufacturer or grower—seeka no speciat privilege when he
makes contracts to prevent retnflers from cutting his estahlished selling price.
The producer says In effect: “That which I create, in which I emhody my
experience, to which I glve my veputation, §8 my property. Ry my own effort
I have created a Eroduct valuable not only to myself, but to the consumer: for
I bhave endowed this specific article with qualities which the consumer des'res,
and which the consumer should be able to rely confidently upon recelving when
be J;urchnses my article in the original package. To he able to huy my article
with the assurance that It possesses the desired qualities, 1s quite as much of
value to the consnmer whe porchases it as it Is of value to the maker who I8
secking to 6ind customers for it. It {3 essential that the consumer shonld have
confidence not only In the quality of my product, but in the fairness of the price
he pays. And to accomplizh a proper and adequate distribution of product

aranteed both as to quality and price, I must provide by contract against

e retall price being ~ut.”

The position of the Independent producer who establishes the price at which
his own trnde-marked artlcle shall be sold to the consumer must not be con-
fused with that of a combination or trust which. controlling the market, fixes
the price of a staple article. The Independent producer Is engaged fn a busl.
ness open to competition, He establishes his price at his peril—the peril that
ff he sets it too bigh, etther the consumer will not buy or, if the article I3
nevertheless popular, the high profits will invite even more competition. The
consunter who pays the price established by an Independent producer in & com-
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getmve line of business does so voluntarily; he pays the price asked, because
e deems the article worth that price as compared with the cost of other com-
peting articles. But when a trust fixes, through its monopoly power, the price
of a staplo article in «.mmon use, the consumer does not pay the price volun.
tarlly.- He pays under compuision. There belig no competitor he must pay
the price fixed by the trust, or be deprived of the use of the article.

Price cutting has, naturally, played a prominent patt in the history of rearly
every American industriul monopol{.

Commissioner Herbert Knox Smith found after the elaborate investigation
underjaken by the Federal Bureau of Corporations that:

“Ono of the most effective means employed by the Standard Ol Co. to
secure and maintain the large degree of monopoly which it possesses is the
cut in prices to the particular customers, or in the particular markets of ite
competitors, while maintalning them at a bigher level elsewhere.”

And Chlef Justice White, in deliveiing the opioton of the United States
Supreme Court in the Tobacco Trust case, sald:

“e ¢ s The intentlon existed to use the power of the combination as a
vantage ground to further monopolize the trade in tobacco by means of trade
conflicts designed to Injure others, either by driving competitors out of the
business or compelling them to become partles to a combination—:a purpose
whose executlon was illustrated by the plug war which ensued and it8 results,
by the snuff war which followed ind its results, and by the confllet which im-
mediately followed the euntry of the combination In Eugland and the division
of the world’s business by the two foreign contracts which ensued.”

Therefore, recent leglslative attempts to stay monopoly commonly [nclude
in some form prohibition against the making of cut-threat prices, with a view
to suppressing competition. Such provisions will be found in the bills proposed
by Senator f.a Follette, Congressman Stanley, and Senator Cummins to supple-
ment the Sherman antitrust law; and statutes dealing with the subject have
been enacted in several States.

President Wilson urged most sisely that instend of sanctioning and regutat-
Ing private monopoly, we shiould regulate competition. Undoubtedly statutes
must be enacted to secure adequate and effective regulation; but shall our
courts prohibit voluntary regulation of competition by those engaged fn busi-
ness? And Is not the one-price system for trade-marked articles a most de-
strable form of regulation?

PRICE CUTTING—TIHE ROAD TO MONOPOLY.

The competition attained by prohibiting the producer of a trade-marked
artlcle from maintaining his established price offers nothing substantlal, Such
compettion is superficlal merely, It Is sporadic, temporary, delusive. It fails
to protect the publie where protection Is needed. It I8 powerless to prevent
the trust from fixing extortlonate prices for fts product, The great corpora-
tion with ample capital, a perfected organization, and a large volume of
business can establish its own agencles or sell direct to the consumer, and Is fa
no danger of having its business destroyed by price cutting among retallers.
But the prohibitlon of price maintenance imposes upon the small and fnde-

dent producers a serlous bandicap. Some avenue of estipe must be sought
y them, and it may be found fn combination. Independent manufacturers
without the caplta] or the volume of business requisite for engaging alone In
the retall trade will be apt to combine with existing chains of stores, or to joln
with other manufacturers similarly situated in establishing new clhiains of
retall stores through which to market their products direct to the consumer,
The process of exterminating the small independent retaller, nlrendy hard
pressed by eapitalistic combinations—the mail-order houses, existing chalns of
stores. nnd the large department stores—would be greatly accelerated by such
o movement. Already the displacement of the small independent business man
by the huge corporation, with its myriad ¢f employees, its absentee ownership,
and its financler control, presents a grave danger to our democracy. The
goclal loss IS great, and there Is no economle gain, But the process of capitaliz-
ing free Amerlcans is not an fuevitable one. It I8 not even in accord with the
natural Jaw of business., It Is largely the result of unwise, man-made, privilege-
creating latv, which has stimulated existing tendencles to inequality Instead of
discouraging them. Shall we, under the gulse of protecting competition, tur-
ther foster monopoly by creating immunity for the price cutters?
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MONOPOLY'S EASIEST WAY.

Amerieans should be under no {lluslons as to the value or effect of price
cutting. It has been the most potent weapon of monopoly—a mieans of killing
‘the small rival to which the great trusts have resorted most frequeutly. It is
80 simple, 8o effective, Furseelug organized capitul secures by this means the
cooperition of the shortsighted unorganized cousumer to hils own undolng.
Thouglitless or weak, he ylelds to the temptution of trifliag mmedlate gain, and
g(l’l'l.ggo }gs birthright for a mess of pottage becomes himself an instrument of

Mr. Newson, How long have you been in the business, Mr. Garst?
., Mr. Ganst, This business that I have referred tot? I started out
in the manufacture of a loom for making what is called short-weft
goods; primm'il{ I started in making matting. .

Mr, Nrison. I mean how long have you been in the business of
hendling this article, the ?o.rch curtain?

Mr. Garst, This is the third year that I have been manufacturing
that article, .

. Mr. Nerson. Have you tried the system of fixing the price to the
jobber and the retailer?

Mr. Garst. I have. )

Mr. NewsoN. And you operated in that way until the recent deci-
sion of the Supreme Court?

Mr. Garst. It was the Miles case, was it not? .

Mr. Newson. Well, the case that denied ﬁou that privilege. |

Mr. Garst. I have been connected with another business for 25
{ears——a proprietary business—in which I have for 20 years under-

aken to control retail prices.

Mr. NetsoN. On trade-marked goods?

Mr. Garst, Yes; on trade-marked goods.

Mr. NersoN. And what you want is the privilege of going along in
the same way?

Mr. Garst. I beg your pardon?

Mr. NersoN. You want Congress to amend the law so that you can
go along in the same way, do yout

Mnr. Garst. Yes, sir.

Mr. Nerson. And that is all you want$ .

Mr. Gagst. I want to market my goods, that is the primary object;
and I do not know of any other way to adequately protect myself
and protect the retailer, and in the last analysis the consumer.

The CuairMan. Well, after you have ‘mrted with all property
rights in your goods, how can you control the disposition of those

oods

8 Mr. Garst. Well, T would like to have the law so amended that I
would not entirely .part with the property right in the name. I am
perfectly willing to part with the property right in the shade and let
anybody sell it as he chooses—remove the brand; but when T adver-
tise I must attach some name to my goods.

The Cuairyan. Well, the purchaser can not wear the name; he
can not eat it} he can not use it. He does not do that; the name does
not shade anything, Take your porch shade; the name does not
shade anythinﬁa he uses the shade itself, and not the name.

Mr. Garst. Well, let me state this: T want to advertise to create a
market. Now, if T ¢hould go out and advertise porch shades—there
are half a dozen, and there may be 15 or 20 manufacturers making
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porch shades. Could I afford to spend $5,000 or $1,000 to advertise
porch shades? They would say, “ What porch shade?” and the
answer would have to be, * Why, any porch shade you want.” To
advertise porch shades in that way to any advartage there should be
a combination. Every manufacturer should pool his interests with
the others, the same as antomobiles. Sup&mse a man says, “1 am an
automobile manufacturer”; and you ask, “ What is the name of your
automobile? ” and he says, * Why, it is just an automobile.,” A man
could not go out and advertise an automobile and spend his money
and have the benefits distributed around in that way. He must men-
tion some specific name as his automobile.

Mr., Ne1sox. May I inquire as to this—just to get your view as a
practical business man: Suppose Congress gives this right to persons
who have articles that are trade-marked or copyrighted, of fixing
the price to the jobber and to the retailer; would not that be a very

t })rivilege which every manufacturer would try to get for

imself, and woutld not that tend, therefore, to make them seek to

obtain trade-marks and copyrights on nearly everything that went
into the trades?

Mr. Ganst, In answer to that, I would say that whan one man is
doing a successful business there are many others ready to step in
and establish a similar business, as soon as they see that he is doing
a profitable business. Now, if I have a fixed price on my shade—
in fact, my trade came into existence somewhat along that line, as
I have stated—it started out as the manufacture of matting first.
The same mechanism was applicable to the manufacture of a shade.

Another concern in this country and a concern in Germany were
making shades. My type of shade was an improvement on the
German type l:rnmamly. The margin was so close that I did not
meet expenses last year. There is quite a little waste. It is made
of basswood, and basswood costs $13 a thousand, and is about 33}
per cent waste; and there was no profit in it. The only thing to do
was to make a different type of shade. There is already a different
tﬁpe of shade on the market. My type of shade is very much like
the one that is on the market. There ave three others, at least, mak-
ing a similar t{lpe of shade. Mine, I think, is better than any of the
others. And the competition is not in cutting the price; the compe-
tition is in making a superior article. Now, we figure that we make
30 cents on a shade; if we make 40,000 shades and sell them at an
expense of from 15 to 20 per cent for the marketing we will make
a nice little profit. .

Mr. NeusoN, Perhaps it is my dullness, but I do not quite follow
you. I want to get your answer to my question; is it likely that
others would ﬁet the names of their shades trade-marked, or get
copyrights, and that they would go into competition with you, and
that that would take care of the consumer?

Mr. Ganst. To a very large extent.

Mr. NersoN, And they could B a price, too?

Mr, Ganst. They could fix a price on their shade.

Mr. NeusoN, And they would gage their price very largely by
what you would do? .

Mr. Garst. Very likely. ..

Mr, Nevson. Then where is the competition?
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. Mr, Garsr. There is competition in the question of excellency and
in qettmg orders, .

Mr, Newson, In quality® . o

Mr. Garsr. Yes; they are trying to reach the same market that I
am trying to reach. Now, for me to undersell them would be the
height of folly, because they would meet my price again.

Mnr. NeLsoN, Yes.

Mr. Ganrst. That is not competition. You may consider that com:
petition; I consider it commercial war.

. Mr. Newsox. The practical result would be that the leading man
in the market would fix the lprlce, and the others would reac% that
price, and the consumer would pay the same price, and would only
get the difference in quality?

Mr. Garst. Practically so. The man who has an established
trade—when another man comes into the field if he is a man of
experience he does not come in and reduce the price. Take two men
who are dealing in coal. I do not suppose there is any city in the
United States where the price of coal is not uniform. “ How can it
be otherwise? Take Washington, for example; if a man in the coal
business here advertises coal for 25 cents a ton less than the other
dealers sell it for, the only thing for the other dealers to do is to
reduce their price 25 cents; and then the other man will reduce it
25 cents more, and so on; and sooner or later it is the survival of
the strongest, and one or the other is driven out of business.

Mr. Netsoy, But if you have a common price, and you find that
8 %ood thing in keeping up 'pnces, would you not find it a good thing
not to compete in %uahty_ .

Mr. Garst. Well, that might be possible, but is not probable.

Mr. Nerson. Would fvou not then reach a state of stagnation, and
absolutely noncompetitive conditions?

~ Mr. Garst. You are still independent dealers; you are competitors

even if the qna]it?r is the same, Take the men who are selling granu-
lated sugar, for instance. There may be a difference in granulated
sugar. I have heard that cane sugar is better than beet sugar, but
1 have only heard it within a year, and I do not actually know it now.
But here are two men going out and selling granulated sugar, and it
is of the same quality; but there is-competition just the same. They
are not underselling each other in price. I think that is a mistake
to consider underselling as competition. I consider that it is com-
mercial war, and the survival of the strongest,

Mr. Durrg. Does the English decision, to which you have referred,
include a discussion of a statute that gives the right to the man own-
ing a trade-mark or a copyright to follow his property to the ultimate
consumer? o, .. .

Mr. Ganst. I think so. The same principle is in use in Germany.
There is an exceltent book published on the subject by Frank Koester,
entitled *“The Cost of Inefliciency.” He is a German, and quite con-
versant with conditions in Germany, although I think he is living in
America. In that book he states that the price of inefliciency is about
40 per cent. ‘That is not as high as it is in some other utilities. I
unc{erstand that in electricity there is but little of the real force con-
served, and it is the same with steam; but it ought not to app(l’y.m
ecommercial affairs. And the present status would tend to drive
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business to department stores and mail-order houses. I quote from
that book: ‘
- Competition In America Is a cutthroat thing which ruins business men by
hundreds of thiousands to the ultimate disadvantnge of the consumer. Whlle
competition is held up as a panacea for trusts, it is in reality the cause of
trusts. Business nien In seeking to escape destruction from unbridied compe-
tition, as well as to procure greater galns, were drawn into combinations, which
in turn ¢rushed the more independent business men or forced them to joln the
combinations, sacrificing thelr own husiness jdentity. Had competition been
properly regulated and unfair methods prevented by iaw, trusts conld not have
arlsen. In Germany, for example, a competitor i3 not allowed to cut prices
slmply for the sake of khlling a rival. No such Industrial wars are allowed,
as the public realizes that this is the seed of monopoly. Consequently the
trusts, as we know them, do not sprout so readlly, and all the turmoll and the
shonting are nipped in the bud. The fetich of free competition has cost the
Anerlean public dearly, for free competition fncludes unfair competition and
leads directly to monopoly (p. 218). .

I met a gentleman coming(;l here on the train, and he asked me
“YWhy do you not correspond with Sears, Roebuck & Co. or Mont-
gomery Ward & Co., the mail-order houses? They would take your
entire output.” This has been suggested to me before.

Mr. Duené. How would the consumer be hurt by that? How
would he be helped b ?'ou limiting the price to him?

Mpr. Garst, Well, I do not know how to explain. If he—the mail.
order house—would continue the business forever and take the entire
output at my price, that might be so. But let us assume that the
find this year that it is a verg cod thing, and next year the mail-
order house finds that some {‘ would make the goods cheaper,
and to that end reduce quality. That might put me out of business.

I have always acted on the belief that it is an advantage to Loth
producers and consumers to have many distnb.uting agencies, I
think there is more probability of a business being long continued
if many jobbers and retailers cooperate with a given manufacturer
than to have the entire output go through one mail-order house. A
change in the personnel of one house may be more disturbing than a
few annual changes in many concerns. .

. Mr. ?Nzr.sox. In other words, you can not rely on one jobbing cus-
omer :

Mr. Garst. I do not think so. It may be for the public-interest to
drive me out of business; but I am arguing on the assumption—

Mr. Netson (interposing). Let me mterrugt you there.  We leg-
islators must legislate for the producers and the jobbers and retailers
and consumers and everxbodzn My idea, as & member of this com-
mittee is, What am I doing to the consumer if a permit the manu-
facturers and jobbers to fix prices down to the consumer? How do
we frotect him by doing such a thing as that?

Mr. Garst. Well, in the first place, this does not apply to common
commodities; it applies to articles for which there is an artificial de-
mand. ILet me cite, as an illustration, Chase & Sanborn’s coffee. I
think it is put up in Boston. There is o demand for coffee. Let us
call it an artificial demand. But there is not any great demand for
Chase & Sanborn’s coffee until it is known as Chase & Sanborn’s
coffee, and that it has a certain blend that the people like.

Now, what harm does that do to the consumer to have Chase &
Sanborn fix the price on Chase & Sanborn’s coffee? It does not deter
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the consumer from buying other coffet. It is the same way with
sug;r and it is the same way with flour, =~~~ =

Mr. Nerson. But you are losing sight of the fact that we can not
give a special favor to the man who produces that kind of coffes
without giving the other man the chance to fix his prices.

Mr. Garst. Why, he has that.

Mr. NersoN. And then we come to the other situation, that you
admitted that there would not be any competition, except as to
quality, and you admitted that even as to quality it might fail.

Mr, Garst. There would still be the competition. I would want
to sell my goods just the same; and the other manufacturer would
want to sell his; that is competition.

Mr. MoraaN. What is your idea about this: You think that a
Supreme Court decision has been rendered prohibiting a manufac-
turer from controlling the retail price; suppose we do not amend
the law and Fi\ze you the privilege that you ask for, is it your idea
that that will discourage enterprise and business and trade and indi-
vidual effort?

Mr. Garst. Very decidedly.

. Mr. Moroan, And really then, as a matter of fact, it is not par-
ticularly your individual business that you are interested in, but you
think that it is an unwise public policy—

Mr. Garst. I do. )

Mr. Moraan. To attempt to restrict a man who gets up a special
article and manufactures it—that that would tend to discourage
enterprise and development and growth of business?

Mr. Gagsr, Very decidedly. 1t is essential that the manufacturer
should be able to protect his article and maintain the price of his
article while it is sold under the trade-mark name. I make a dis-
tinction between_being sold under the trade-mark name and under
another name., Now, if Congress should want to muke it so that
every manufacturer had to gut up his article so that the trade-mark
could be erased, if the purchaser wanted to, I should imagine a lot
of manufacturers would not object to that? _ .

Mr, MoroaN, In other words, if something of this kind is not
done & great many articles wopfd not be manufactured that would
be manufactured if the old policy were fpursued?

Mr. Garst, I think that is true. Of course I can not state that
from facts. Now, I am having difficulty in marketing my goods, be-
cause of this trouble that I speak of.

Mr. Moraan, Yes. Then, if you can not market your goods you
surely will not manufacture them?

Mr. Garst. There is not enough margin for me to send out u%ents
of my own. I must use agencies already in existence—the whole-
salers and the jobbers.

Mr. Moraan. Well, it is to the benefit of the consumer that you
should use the agencies already existing, because if you send out
special agents you simply have to add more to the price.

Mr. Gagst. That is correct. This proli‘osihon is based on the as-
sumption that every man is entitled to the fruits of his own lubor,
so long as he does not unjustly injure another ?erson.

Mr. Moroan. Do you think that this could be applied to the
farmer or gardener?” For instance, if he was growing strawberries
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or _cabbage or lettuce, that he would have a right, if it was called
“Jones's lettuce” and sold under that name—do you think he would
have a right to come in and sell it to a grocer and require the grocer
to sell it at the’}mce. that he, Jones, fixed?

Mr. GarsT. Yes, sir; when the grocer wanted to sell it at another
Prxee, just let him remove the wrapper and sell it as cabbage or let-

uce, but not as “Jones’s cabbage or lettuce.” Then he can sell it
at any price he wants to, so long as he does not abuse the reputation
made by Jones, .

The same principle applies to oranges and apples. Oranges and
apples are shipped very often with wrappers containing the name of
the individual who shipped them. Now, the dealer should have the
right to sell those, apgles at any price he chooses, upon removing
the wrapper; but if the man that produced the apples wants them
sold at a certain price—in one of the bills introduced here in Con-
gress, H. R, 13305, by Mr. Stevens of New Hampshire, it is pro-
v.lded that if the purchaser does not want to sell at the price estab-
lished, or attempted to be established by the producer, he must
notify the producer, and give the producer a chance to buy the fruit
back before he sells at a lower price; and in case of bankruptey sale,
or the discontinuance of the handling of a certain article, the pur-
chaser has got to give the first chance to the groducer to buy the
articl? .bacli at the price paid. This bill would correct the evils I
complain of.

r. McCoy. How much advertising do you do, Mr. Garst?

Mr. Garst. Well, up to the present time, I have not advertised a
great deal on this “Shreadwood Curtain?® proglosition. I have a
proprietary article that I have advertised to the extent of many
thousand of dollars,

Mr. McCov. I did not mean how much in amount. You say you
have advertised this screen considerably?

Mr. Garst. No, sir; I have tried to sell it through jobbers and
agents, without entering into an advertising campaign. Advertising
ig "r;ery expensive, and I have not set aside any sum of money for

at purpose. .

Mlg cCoy. Well, usuall{ the people who have appeared before
the committee here, urging the right of fixing retail prices have been
those who have advertised very largely; and they say it is their ad-
vertising which permits the cut-rate man to use that article as a
bait to get people in. .

Mr. Garst. That is true. That is absolutely true. But in this
caso I have difficulty in getting the jcbber to handle the goods, merely
because one other jobber cut the price. The jobbers said, *“We are
willing to sell at any price yon wish, but we want our retail custom-
ers to realize that we are delivering the goods to them, or selling
the goods to them just as cheaply as anybody else; and it hurts our
reputation if that is not so. The price must be uniform; otherwise
we do not want to handle your goods,” That is the attitude taken
by a good mnnIv i.obbers. .

Gentlemen, I thank you for your attention. . -

(Thereupon, at 1.10 o'clock p. m., the committee adjourned until
to-morrow, Thursday, March 8, 1914, at 10.30 o'clock a. m.)
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COoMMITTEE ON THE JUDICIARY,
House or REPRESENTATIVES,
. Friday, March 6, 1914,

The committee met at 10.30 o’clock a. m., Hon. Henry D. Clayton
(chairman), presldinﬁ. .

The Cuairaan, There is a delegation of gentlemen here who rep-
resent the Retail Dry Goods Association of New York, and if it is
the xl)}easure of the committee we will hear them now. I believe
Mr. Bloomingdale is the chairman of that delegation. We will be
glad to hear you at this time, Mr, Bloomingdale.

STATEMENT OF MR. E. W. BLOOMINGDALE, OF NEW YORK,
N. Y., REPRESENTING THE RETAIL DRY GOODS ASSOCIATION
OF NEW YORK.

Mr., BroosinepaLe. Mr. Chairman, my name is E. W, Blooming
dale, and I represent the Retail Dry Goods Association of New York,
and am chairman of the delegation representing that organization
before your committee to-day, and I want to express the thanks of
our association for the o, portumtﬁ' you have given us to be heard.

I believe that last Friday was the date originally set for our hear-
ing, but by reason of the fact that we were not able to be here at that
time, you, very graciously, in order to suit our personal convenience
p A)one(i the hearing until to-d Y.

‘The reason we are here is that we have gathered from the news.

a?ers that there has been injected into the discussion of the bills
ge ore this committee the rogositioq to clothe the proposed trades
commission with power to fix the retail Frices on commodities, and it
is to that point I wish to address myself, .

The Cuamryan. I may say for your information, not desiring to
in any way affect your remarks, that the trade-commission bill is
before the Committee on Interstate and Foreign Commerce, and not
béfore this committee. .

Mr. BrooMingpark. I know that, Mr. Chairman, but the matter
of trust legislation is before this committee, and I understand that
that natter has been projected into the discussion before this com-
mnittee. ’

That question—that point—I believe, has only been brought out in
definite form by bills introduced since these hearingﬁ have been goin§
on, and I understand they have been referred to this committee.
do not know whether the committes will take cognizance of them or

not.

The effort to control the retailer in the fixing of his selling price is
not a new idea born of present conditions.

Before the coming of the department store the custom was to mark"
the Erices of all goods in cipher and to get from each purchaser as
much as possible. No dealer advertised the prices of his merchan-
dise. The careful shopper was compelled to go from store to store
and endeavor to keep qualities and prices in her mind, if she wanted
to be sure she was doing the best that could be done. i’ractically the
on!{ oods that were sold at a standard price were patent medicines,
and these usually bore & price so much above cost that the cupidity
of even the most avaricious dealer was satisfied with it.
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The advent of the department store revolutionized these methods,
and to-day the universal rule of the retailer is to mark all goods in
plain figures and qharﬁe the same to everyone,

The next step in the evolution of retail merchandising was to
gatber into one establishment various classes of goods, It%nad been

ound that the overhead charges in the usual store made a large per-
centage of profit necessary to cover expenses. To include other lines
of goods would reduce this burden, by increasing the volume without
a corresponding increase in the overhead charges, and thus permit the
lowering of prices with consequent increased sales on the entire stock.

The establishment of the marked-price system made it unnecessary
to ask a higher price from the casy customer in order to average u
with the hard trader. Al goods could be marked at a reasonable
advance over cost, the percentage of profit varying with the character
of the merchandise. On goods that were perishable, seasonal, or sub-
ject to capricious changes in fashion, or on articles that reqaired

ater ca}mbility in selling, or consumed more time in introducing

- the rate of profit was larger to cover the greater risk or loss of time,

while ugon goods that were staple or that “ sold on sight” the dealer

could afford to take a smaller rate of profit, the principal concern of

the merchant being to so balance his prices that the total profits on
the entire enterprise would be satisfactory,

The conducting of a retail establishment thereby became more com-
plex than it had been when each dealer handled only one class of mer-
chandise and a natural evolution brought about the department store,
where all classes of articles have been brought together. The object
in view was not the gross groﬁt on the individual items thus added
but an average return on the increased volume of business done. 7§
we are to judge by results there was and is a public demand for estab-
lishments of this character, for they have found favor, and every
c::siderablo town or city in the United States has its department
s m.

It is against these establishments that the so-called American Fair
Trade League is directing its energies, in attempting to have incor-
porated into the bill now pending the right of the proposed trade
commission to fix retail prices, ..

It is true that department stores do frequent?. cut prices, not only
on proprietary articles, but on general merchandise as well.  Usually
these cuts are advertised in the newspapers and millions of house-
holders scan these advertisements, compare the offerings of the
different establishments, and take advantage of the opportunity thus
offered. It has been left for the American Fair Trade League to
discover that in practicing these economies the public is being in-
jured. To sustain this view it is urged that the purchaser may be
tempted, by a cut ﬁpx-ice, to purchase some other article at a higher
percentage of profit than is charged on the advertised article. It
even has been suggested feebly that the dealer raises his prices on
other articles to counterbalance the cut on proprietary articles. In
these days of sharp competition such an expedient would be ap-
parent to the most inexperienced shopper. It is just as usual to
sell what one might call anonymous merchandise at a special price
ag it is to offer thusly an advertised article. Advertisements in the
daily newspapers will prove this assertion. It is always the publio



1104 TRUST LEGISLATION,

that gets the benefit p{dpricq reductions and to deprive them of it
would be to place a burden on the entire community.

. Who is it that asks for this legislation. There are 45 names of
individuals printed on the letter head of the American Fair Trade
League, and their Qccu%ations are given. With two exceptions they
are all persons whose business interests would be subserved if the
measures they propose were to be enacted into law. I find no repre-
sentative of the public at large among them. _ i

Let us.see whether those who invoke the aid of the lawmaking
power have al(\ly real grievance,

The chief advocate of the proposed law advertises and sells the
watch that made the dollar famous, He sells it in quantities of
three dozen at 71 cents, and many of the wicked price cutters have
advertised to sell at 79 cents. According to the mercantile agency
reports the corporation seems to have commenced business in 1888
and at that time claimed a sur})lus of $8,207.39 over liabilities of
$804.50. On_December 31, 1911, they claim a surplus of $1,627,.
78621 over liabilities. Their liabilities are given at $522,074.35,
which amount includes $200,000 capital stock, so it doesn’t look as
though they had been impaled on either horn of the dilemma. This
samerdprogression is shown by the reports I have obtained with
re to other proprietary articles,

‘elch’s Grape Juice Co, for example, shows 1906, net worth,
$179,8743 1912, net worth, $900,147.17.

Kellogg Toasled Corn Flake Co. shows 1903, net worth, $523,-
680.25; 1912, net worth, $910,042.03,

Robert Reis & Co., owners of B, V. D products, show 1887, surplus
over capital stock, 2,000{ 1012, surplus, $317,854.79, .

All of the above are on the executive committee of the American
Fair Trade League.

I give these figures, showinF the phenomenal growth of these
enterprises, to show that the claim that cutting prices is unfair to
the manufacturer is not well founded.

It is contended that price cutting forces the so-called regular dealer
to discontinue the sale of an article on which he can not make a
certain {)ercentago of profit, and that after the cut-price campaign
is over the cutter discontinues the sale of the article for the same
reason, the injury being twofold, first, to the proprietor, who thus
loses an outlet for his f_ogds, and second, to the general pui»lic, which
is deprived of its facilities for obtaining them.

I have not qéloted these figures because I complain that the manu-
facturer’s profits have been exorbitant, but only to show that his
output has not been diminished and that the public has not been
denied the ]l)lrivilege of obtaining his goods, while, on the other hand
in buying these articles the public has been saved a large amount of
money.

Mr?Louis Brandeis, in an article in Harper’s Weekly for Novem-
ber 15, 1018, makes the statement that through the advertising of
a cut price both the manufacturer and the so-called regular dealer
are injured, because it tends to make the public believe that either
the manufacturers’ or the dealers’ profits are ordinarily exorbitant.
Both propositions are true. I shall present only one illustration to
demonstrate this fact, although it applies to practically every suc-
cvessful proprietary article.
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The Ingersoll Watch Co. doesn’t make a single one of the dollar
“watches sold under their name, The‘yl' are all made for them by the
Waterbur{ Clock Co., and they cost the Ingersoll Co. 26 cents apiece.
Incidentally the Waterbury Clock Co. is said to declare dividends of
$800,000 fer Jear, so that the 26 cents at which they supply the
watches alrea ly includes a fair profit,

The gublic 18 thus required to pay a dollar for a watch that is
worth 26 cents, so the manufacturer and the dealer divide up be-
tween them a profit of 300 per cent (rlus the Waterbury profit. Mr.,
Brandeis’s mis%:vm are well founded.

Another of the fallacies of the claim for this special privilege to
the manufacturer to fix the retail price lies in the assumption that
the article is commercially worth the price sought to be put upon
it. An extensive advertising campaign may acquaint a large number
of people with the fact that they can get a gcod watch for a dollar,
but that alone does not make the watch intrinsically worth a dollar.
The same measure of quality may be contained in a watch sellin%
at 756 cents, the reason being that in the former the expense o
advertising is incorporated in the price, while in the latter it is not,
The retailer bavini an expert knowledge of qualities and wishing
to put articles of like merit on an equal basis may well believe that
in charging a dollar for the advertised watch he is really asking the
customer to pay for an element which is of no value to him; that
both watches are of equal value as watches, and that fair dealing
compels him to charge the same price for one as for the other.

But a one-price standard is not maintained, even b'y a producer.
In nearly every instance his selling list is subject to a sliding scale of
discounts, according to the quantity purchased, so that the proprietor
of a big department store, who can buy in maximum units, owns
his goods at a lower figure than’ the smaller dealer, for whem the
manufacturer now shows such great commiseration.

It seems stran%e that with the general acceptance of the principles
of the Sherman law, and the travail we have gone through to have
those principles established, that the proposition should be ad-
vanced now to nullify it. Give to the manufacturer the right to
restrict the price to be paid by the consumer and gentlemen’s agree-
ments will no longer be necessary. . .

The very purpose of the Sherman law was to prevent the fixing of
prices, either by combination or by a temporary reduction, which
would drive out competition and create a monopoly and thusEpermit
an ultimate advance in price through a market control. Except-
ing with the last-mentioned purpose in view, it can hardly be said
that the public is in&md by being able to buy at a reduced price,
even though, as has been charlged, such reduction be but temporary.
The broad distinction must always be borne in mind that the pro-
duc}e‘{ absolutely controls the supply, while the retailer controls
nothing. .

If tl%e manufacturer is sincere in his effort to protect the public
from getting his goods at too low a price, let him change his methods.
Instead of selling for cash and letting the deater make the invést-
ment and take aﬁ the risks, let him consign his goods, making the
distributor his agent, and_then wait for his returns until the mer-
chandise has been disposed of. This is the course now followed by
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some of the manufacturers of proprietary articles, who thereby re-
lieve themselves from all concern about price cutting;-but when a -
. manufacturer receives his price and parts with his title, making no .
provision for the redemption of goeds unsold, he ought not to be pro-
vided with any legal means to control that which he no longer owns.

VWith that statement, Mr. Chairman, I want to say that I have
with me to-day—assuming that the members of the committee would
desire to know more in detail in regard to the &oints they will prob-
ably cover by their questions—I have with me to-day Mr. Strauss, of
the firm of R. H. Macy & Co.; Mr. Rothschild, of the firm of Abram
& Strauss, of Brooklyn; Mr. Edmond E. Wise, who is counsel in the
case against the American Publishers’ Association, which was carried
to the Supreme Court of the United States, and also on the Bobbs.
Merrill case. I have also with me Mr, KKean and his counsel, Mr.
Rosenfelt, who successfully carried to the Supreme Court the Wal:
tham watch case, which was recently decided; and these fgentlemen
will give you very intimate details of the practical side of the ques-
tion, so far as it affects the relations between the manufacturers of
i){roprietary articles and the retailer. I think Mr. Rosenfelt and Mr.

ean particularly will be able to give you information that will be
extremely interesting and which will be of much help to you in con-
sidering the merits of the proposition.

The Cramrsan, We will be glad to_hear from those gentlemen.

Mr. VoLsteap. What organization do yon represent

Mr. Brooyineparr, I represent the Retail Dry Goods Association,
which is a voluntary association, practically, composed of the depart-
ment stores of New York City and Brooklyn.

Mr. Vorsteap. Does it include the smaller retail stores?

Mr. Broominopare, It does not.,

Mr, McCoy. When was it organized?

Mr. BroomiNopaLe. It was organized 15 years ago.
i Mr.l McCoy. Are you counsel for the organization, Mr. Bloom-
ngdale . .

r. Brooingpate. I am, in a sense, its manager.

Mr. McCoy. Manager of the association

Mr. BrooinopaLe. Yes, sir. .
mMr.' McCoy. Are you interested in the firm of Bloomingdale Bros.

ere

Mr. Broominapare. I was some years ago, but I have not been en-
gaged in mercantile business for some years. )

r. McCov. Are any of your relatives interested in that concern?
Mr. BLoOMINGDALE, Yes, sir. .
Mr. McCoy. You spoke about the large profits that apparently

were made by Mr, Ingersoll and some of the others. What about
the profits of Bloomingdale Bros. during that same period of time?

r. BroorinapaLe. I think they have not been as large as some of

the others. I am not interested in that firm.

Mr, McCor. Is there anybody here who knows how much: profits
they have madet - .

Mr. BrooMixcpare, I do not suppose so.

Mr. McCoy. You think that the profits——

Mr. Broosixcpate. I am not complaining of the profits made by
any of these concerns. T quoted those figures only to negative the
proposition that the cutting of prires has hurt their business. The
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increase in their profits shows that there has been an increasingly
, larﬁe output of their merchandise, - - -

r. McCoy. But they actually did fix prices, did they nott

Mr, Brooyinepare, Not successfully.

Mr. McCoy. How unsuccessful have they been, do you think?t

Mr. Brooxincpare. Very generally merchandise has been sold at
cut prices for a_great many years.

r. McCoy, Now, take the Ingersoll watch, for instance, has it
been the practice up to the time of the Sana{ogen case and other
cases—had it been the gIeneral practice to sell that at cut prices?

. Mr. Brooyingoate, I do not wish to defend the general prac-
tice at all of selling at cut prices. . .

My, McCoy. That is rather indefinite in view of the point that

fo': make, that they had not been prevented from cutting prices, and

hat there was a lot of cutting going on. Now, I would like to have
some information as to how large in volume the cutting of the price
in Ingersoll watches has been, .

Mr, BrooMingpare, That could hardly be made the basis of any
sEeciﬂc knowledge. I do know, as a matter of personal knowledge,
that Ingersoll watches have been cut in price for s long fime, but to
what extent or by how muny people has never been made the subject
of any inquiry that would show that as the specific object.

Mr. McCov. Very well, then, if you do not know to what extent
it has been cut, how can you argue anything as to their profitst
Your contention is that the* have been making a lot of money not-
withstanding the cutting. If you do not know to what extent the
cutting is going on, how can you make any argument on that basis?

Mnr. BrooMinepaLe. I am afraid I did not make myself clear on
that point. I was not discussing the amonnt of money they made;
I was simply giving those figures to show there has been an increas-
ing output of their product in sgite of the cutting of prices, and that
if they are cutting the price, it has not interfered with the manufac-
ture of watches.

Mr. McCoy. I understand; youn do not put it up as a reason to
suppose that there has not been much cutting. The actual fact has
not been—if that fact is the fact—that they have been making
money by the reason of cutting, but they have been making it be-
eause there has not been any cutting. .

Mr. Broominopare, I think I have stated this, as a matter of per-
sonal observation, that, from time to time, the price of Ingersoll
watches has been cut, They have been offered for less than a dollar,
but X would not like to say that is the reason why the Ingersoll Co.
is so active in this campaign.

Mr. McCov. I have no doubt that that is the reason.

Mr. Broominepate. I think that is a_fair assumption, and this is

ractically a statement to the effect that he says these things have
n cut and he would like to stop it. .

Mr. McCovr. I think the objection, if he has any, is due to the
effect on his business, and it is on account of the recent decision, I
infer, that he is so much interested in the matter.

Mr. Brooxincpare, Mr. Ingersoll’'s activities long antedated the
recent decision. )

Mr. McCov. You say they have been endeavoring to stop people
from breaking their contracts as to resale prices. Now, you say they
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haye their watches all made by the Waterbury Co. Assuming that
to be the fact—and I do not know about that except your statement .
of it—you went on to say that a watch that was worth 26 cents was
“being sold for a certain price.” Is it your understanding that the
Ingersoll Co. pays 26 cents to the Waterbury Co. for that watcht

r. BrooMiNepare, That is my information.

Mr, McCov. Then, assuming that that watch is worth 26 cents,
what are the other expenses? .

Mr. BrooMinapare, Twenty-six cents includes the Rroﬁt to the
Waterbury Watch & Clock Co., and the only element that Ingersoll
puts into it is the advertising element and his name. .

Mr. McCoy. What would be the difference between the situation
as it now is and the situation if the Ingersoll Co. should set up a
factory and manufacture those watches themselves?

Mr. Broominapare. They could probably make watches for less
money and sell them at the same price. Now, do not misunderstand
me. I did not sacy that Ingersoll does not make other watches or that
the Waterbury Co. makes all of their watches. The Ingersoll Co,
does make watches, but they do not make dollar watches,

Mr. McCor. I am taking the illustration of the dollar watch.
You mean to say that you think that if they manufactured those
watches themselves they would be more efficient than if the Water-
bury Co. manufactured them? .

r. BroomingaLe, I think they could %erhaps manufacture them
as cheaply as the Waterbury Co. makes them and make themselves
the profit that the Waterbury Co. now makes. .

r. McCus. Their profits, then, would be still in the 26 cents?

Mr. BrooMingpare. I am expecting that the cost would be less than
26 cents, as it is now. .

Mr. McCoy. Less than 26 cents?

Mr. BrooyiNopaLe, Yes. They cost the Waterbury Co. less than
26 cents, and if the Ingersoll Co. can make them as cheaply as the
Waterbury Co., they must cost the Ingersoll Co. less than 26 cents.
The Waterbury Co. must make a profit out of it, because they could
ntgttmaméiacture them for nothing, and the Ingersoll Co. would save

at pro

Mrl.) McCor. If the Ingersoll Co. made it they would have to have
a profit on it just the same,

r. BrooMinepaLe, But he has already had that profit when he
saves this 26 cents. The Ingersoll profit, the manufacturer’s profit,
would go into his own gross Foﬁt, instead of going to the Water-
bury Clock Co. The only difference it would make is, that the In-
ger:gll Co. would make more, and the Waterbury Co. would lose a
customer,

Mr. McCoy. Now, what is the profit on goods sold in retail drug
storvst The average profit? .

Mr, Brooyinopare. The average profit is between 25 and 80 per

eent.
Mr, McCoy. Is that net profit, or grosst
Mr. Broominopare, That is profit, .
- Mr. McCov. Does that include the expenses?
Mr. Broodinopare. That includes every element of expense.
. Mr. McCor. You mentioned the fact that other watches which
were as good as the Ingersoll watch sold for about 75 cents?
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Mr. BroomingpaLe. ‘Yes,

Mr, McCoy. What reason does that offer for arguing that Inger-
soll should not fix his pricet? .

"~ Mr., BrooMinepare, It argues that fixing the prico at a dollar
when as good a watch can be bought for 79 cents, calls upon the public
to ﬁay 21 cents more than they can ﬁ:at as good an article for.

r. McCoy. They do not need to buy the dollar watch, do they?

Mr, BLoOMINGDALE. Thetv would not if they knew they were the
same qualiq but the public does buy very largely. The Ingersoll
watch, the old model, that was a larger watch than the present vogue
calls f’or, was origina\ly their dollar watch, When the style changed
and people wanited a flat or smaller watch, the Ingersoll Co. chan
their dollar watch to a flatter watch, and the old watch that was
%igin:lly the dollar watch is now being sold. under another name for

cents.

i. Mr.t:“l’rsa. There are big improvements being made all the time
n watches,

Mr. McCoy. The fact is, that Ingersoll has been able to do a large
business, fixing his price at $1. That is the fact, is it not?

. Mr. Brooaingpare, That is not his selling price— that $1,

Mr. McCoy. You think, as you have also stated, that thero are
othg,watches which are equally as good which peopie can get for 76
cen

Mr. BLooMINGDALE, Yes.

Mr. MoCoy. Then where is the public harmed b{ permitting Inger-
soll to require that this watch be sold for a dollar
. Mr. Brooaincepare. I claim, in the first place, that Ingersoll has
no right to fix any such exaction after having passed the title in his
merchandise to some one elso.

Mr. McCoy. Admitting, for the sake of argument, that the law
should give him the right by statute—that it could do so and did do
so—where would the public be harmed?

Mr. Broominepare. By being compelled to pay $1 for that watch
when they can gle‘lt;as good a one for 76 or 79 cents,

Mr. McCox. Then, why not buy the 75-cent watch?

My, Broominepare, They do.

Mr. McCoy. Then, where is the harm to the publict They do not
have to buy the Ingersoll watch.

Mr. Broomincpare, The Ingersoll watch is a largely advertised
watch, Peo;‘)‘le take it up because it is advertised so much. It is ad-
vertised in the magazines and in the daily press, and the people ask
for it readily because that is the fame of that character of watch,

Mr. McCov. Where do they ask for this readilyt

Mr. Broomingpare. At all places where watches are sold.

Mr. McCoy. In somo of the retail stores, where they ave selling it
at cut grices :

Mr. BroosingpaLe. Yes.

Lthl.t ’McOor. What is it that brings them there to get the Ingersoll
watc .

Mr. Brooyncpare. They are coming there to get a cheap watch,
They know they can get a good watch for a dollar, and they go and

buy it.
“ifr. McCoy. They know they can get what good watch for a dollar?

-
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Mr. Brooyingpare. They know they can get a number of good
watches for a dollar. But they buy it because they have seen it
advertised, . ,

Mr. McCoy. Advertised as what?

. Mr. Buroomingpare. As the Ingersoll watch.

Mr. McCoy. Now, Mr, Ingersoll, I presume, spends a great deal of
- money in advertisingt

Mr. BrooMingpaLE, Yes, sir.

Mr. McCoy. And all that a retailer needs to do when ke wants to
sel:'an Ingersoll watch is to say, “ Ingersoll watches at 70 cents,” is it
no

Mr. BrooMinopare., Noj the retailer has to do his share of ad-
vertising to make people go in there,

Mr, McCoy. What advertising?

Mpr. BrooMingpaLe. General advertisil:F.

Mr. McCov. But he does not have to'advertise the Ingersoll watch,
any more than to say that he has Ingersoll watches for salet .

r. BLooMincpaLE. But if he wants to bring them in to buy Inger-
soll watches, he has to advertise that watch.

Mr. McCoy. He simply advertises by saying, “Ingersoll watches,
79 cents,” ddes he notf

My, Broomincpare, Yes,

Mr. McCoy. The difference is, that in his other advertising he has
to elaborate a great deal, does he not?

Mr. BLooMINGDALE, N’o; not in every case.

Mr. McCoy. Is it not the practice, in large cities, to do a very ex-
tensive lot of advertising of articles that are for sale in retail storest

Mr. Bromingoare. You advertise all articles that are for sale in
retail stores, of course.

Mr, McCoy. I say extensive.

Mr. Broominepare, Not all pro&'ietary articles,

Mr. McCov. I am not talking about proprietary articles. The ad-
vertising of the retailer is done quite elahorately, isn't it?

Mr. BrooMinopALE, Yes, sir. .

Mr. McCoyx. With quite elaborate descriptions of goods?

Mpr. BrooMINGDALE. At times,

Mr. McCoy. Generally, isn’t it? -

Mr. BrooMiNgpALE. At times it is.

Mr. McCoy. You do not mean to say that it is not generally done?
_ Mr. BrooMminepaLe. Some are elaborate, and some are not. Some
are sim);l:ly plain statements and prices, =~

Mr. McCoy. Well, now, take the advertising in the Sunday papers,
for instance, that is very elaborate, is it not? .

Mr. BrooMinepaLe. Let me show you yesterday’s advertising in

this paper.

Mx?. ﬁecCor. Well, I will simply assume, then, that it is very elabor-
ate. Let us assumme, for the present, that it is very elaborate.

Mr. Broominepate. It is very extensive—perhaps we do not agree
on the meaning of the word “elaborate -—but here is last evening’s
paper, which I just happened to have, and I am going to take the
advertisement of Mr. Wannamaker, who has been largely agloted—-l
want to see if we mean the same thing by elaboration. Take this
heading here [indicating], this caption of a couple of inches is a
general description of an American rug. Then comes the rest of the
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advertisement, with the prices and sizes, Now, that does show several
i::lche; igif a(;vertising oP rugs. Is that what ;vou mean by elaborite
vertisin,

Mr. McCov. No; I do not mean that. If you are going to refer
to Wanamaker, I wonld mean for him a two‘plavge advertisement that
he would put into the New York papers, Now, do you mean to
say that advertisers do not elaborate to a considerable extent?

r. BLooMiNgDaLE, At times they elaborate, certainly.

Mr. McCoy. Now, why is it necessary for him to go into elabora-
tion about a given article?

Mpr. Brooamingpare, To attract attention,

Mr. McCor. Now, isn't it a fact that when he advertises an Inger-
soll watch for 79 cents, that attention to that sale is attracted, not by-
his own advertising, but Ingersoll’s advertising?

Mr, BrooyinopALe, Then you would have to assume that in this
advertisement that the reference to the Ingersoll watch of a single
line is not elaborated at all. I do not assume that.

Mr. McCor. Is it not the very ordinary practice of advertisers of
retail goods to put in a very small advertisement of a well-known
article which has a trade-mark or name that has been advertised !

Mr, BLooMINGDALE,. Sometimes they put out a very large adver-
tisement of the same thing.

Mr. McCov. Can dyou produce, for instance, a very large adver-
tisement of a retail dealer advertising such articles as Gillette safety
razors, Ingersoll watches, Kodaks and Kodak films?

Mr. Brooxinepave. I think Kodaks and Kodak films are things
that have not been cut in price,

Mr. McCor. I am only referring to a well-known line of articles,
such as are represented by theso men who head this list of names.
Would it be your contention that the retailers, in advertising such a
well-known article as the Ingersoll watch and the Gillette razor, and
things of that kind, do not advertise it with less display than they
do an ordinary commercial article like silks, for instance$

Mr. Broominopare. I think at times the merchant gives such ar-
ticles %'(eater advertising than he would ordinary merchandise.

Mr. McCoy. Can you produce instances of that kind in actual ad-
vertising? -

Mr. Broominepare, I think so.

Mr. McCor. I should Jike to see them, if you can send them to us.

Mr. Weets, I can produce them, if you want them—200 of them.

Mr. McCor. I should just like to see some of them. Now, I
noticed on an advertisement appearing in a New York paipev—-I
think it was last Sunday—advertising a well-known article, in fact
three or four of them—I do not remember just what they were, but
tho makes are well known, and down at the bottom was a statement
that no mail orders would be receiv , no re(smts by mail, and no
telephone orders would be received; that no C. O. D, orders would
be sent out, and the customer could buy only one box, or one of the
articles. What is the purpose of thatt .

Mr. BrooMinepaLe, The purpose of that is that perhaps there is a
limited supply, and a customer coming to the store and finding the
supply preempted by those who did not come, but had sent their or-
ders by telepgone or by mail, would be dissatisfied by having been
brought down to the store and finding the supply gone. It is to give
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preference to those who come there in person, to those who have
taken the trouble to come to the store personally.

Mr. McCoy:. 1s the purpose of it to induce customers to come into
the store and buy other articles as well? .

Mr. BroominepaLe. Lbelieve that every retailer would very much
frefe; to have customers come into the store for their purchases, and

believe the customer who comes to the store is regarded with
gr:.ater favor and gets greater consideration than the one who does
no

Now, these questions with regard to the specific operations of these
stores, if you will permit me to say so, I think Mr. Rothschild or
Mr, Strauss can answer from personal information much more satis-
factorily than 1. I do not know that I could give the information
as straight and to the point as they would be able to give it, and inas-
much as I know you want to get a picture of it just as it is, I suggest
that these questions of the actual working of the department store
be asked of those gentlemen, who are engaged in that business and
will be able to give you much more authoritative information than

can,

Mr. McCov. I think that is a good suggestion.

Mr. Newson, If by advertising one man gets a certain right in a
certain article, to control it by advertising, no other man may have
tl(lle :'itgh't to sell it as he pleases, if it is all a matter of right by
advertising. :

Mr. Bm%mxcmw. I think the statements made this morning that
theso enterprises have found that the only way they can do business is
through these distributing points in an admission that the proprietor
himself is not able to market his merchandise and brmgf results, and
that these stores are a necessary element in that marketing, and that
they do as large a part in bringing his product before the people and
supplying it to the people as he does by merely advertising it. .

r. McCox. Mr. Bloomingdale, do you know of any instances in
vzgich'there has been fraudulent advertising by the sn-called cut-rate
stores

Mr. Brooyinopace. I do not think so, .

Mr. McCov. Was there not a case or an arrest recently made in
Newark, N. J., on account of violation of some statute of New Jersey?

Mr. Broomixcoare. I think thero was an arrest made in the State
of New Jersey of a ﬂy-bz-night concern that had been advertisin
ond claiming to have bankrupt stock for sale; a concern that opene
and closed shortly afterwards. But my impression is that it was not
an established business at all that was involved, but simply a concern
which ogened up-a temporary business and put up sensational signs
and used sensational advertisements,

Mr. McCoy. How about New York Cltg! Have there not been
gome l)rose;:utions in New York City for fraudulent advertising, if

ou please
y Mg Brooyncpare, There has been a law on the statute books in
New York State for the last 10 years, and during that time I know of
no prosecutions under it.

Mr. McCoy. Do you know of any indictments under the law at all?

Mr. Broosminepare. I know of no indictments under that law.

Mr. McCox. Was not one of the Siegel concerns at least investi-
gated under this, or something of that kind?
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Mr. Broominapare, The Siegel concern is being investigated at the
present moment by the Federal Government to see whether or not in
their advertising they have violated the Federal statutes. '

Mr. McCov. What Federal statutes do you refer to?

Mr. Brooaingpare, Fraudulent use of the mails.

Mr, McCov. But not under the New York statutes?

Mr. Broomingpare. I think not.

Mpr, McCoy. And with the exception of the one instance I referred
to in New Jersey you do not know of any other case of prosecution
of any of these cases? .

Mr. BroosincpaLe. I do not know of any other, and I think I have
kept track of them, .

r. Moroan. If X understood you, you admitted that if the mer-
chants were made agents and did not purchase the goods outright,
that then the manufacturer would have a right to fix the price at
which they should sell

Mr. BrooMinopare, I said that in that case there would be some
moral right on the part of the manufacturer to fix the price.

Mr. Moroan, The public would suffer just as much that way as
they would under the present conditions, would they not?

-Mr. Brooyinepate. . X think the public would lose the advantage of
the cut price, but I was speaking then of the question of equities be-
tween the retail dealer and the manufacturer. It is not fair for the
manufacturer to set his price for the retailer if they assume all the
risk of deterioration, the risk of bad debts, and the risk of merchan-
dising. It may be that the exigencles of business will compel him to
sacrifice and raise more cash, and I say that in view of these things it
would not be right on the P:rt of the manufacturer to regulate con-
ditions under which the retailer should sell those goods.

Mr. MoroaN. Now, these large department houses—why is it the
are contending for this right to cut the price? Is that for the publie
good or because they can use that for their own advantage?

Mr. BroominapaLe, It would be idle to say that there is no per-
sonal interest in their taking the trouble to come down here and
contend for this principle. In their business they have largely cut

rices, but they also feel—and I would not mention that except I

lieve it is necessary to throw light on this question—we feel that
the large retail merchants more nearly represent the general public—
1 will not say the large retail merchant—I will say the retail mer-
chant more nearly represents the general public than any other in-

Jdustry we have. We are the people that come in contact with the
neral public. But there is hardly an individual who has sufficient
terest In a question of this kind to justify him in taking the time
and trouble and expense, pro bono publico, to maintain a proposi-
tion of this kind. The people who would come here in that way are
publicists, people who take a general interest and are students of
mnblio affairs, But the man in the store has’'no particular motive
coming before you and arguing these questions, and we feel that
we represent, more than anyone else, the common interest of the

. public in this question.

Mr, Moroan, Now, most of the concerns you represent are really
very large concerns, are they not
r. BroosinopaLe, Yes,
Mr. Moroan, How much capital do they generally representt
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. Mr, Brooainaparz, It runs into many millions. I think that per-
. haps the 18 firms belonging to this association probably mprwengean
investment of seventy-five or a hundred million dollars,

Mr. Moroan. What were their average sales durinﬁothe yeart

Mr. Brooyincpare, I should say, on an average, $150,000,000.

Mr, MoroaN. For the 18 concerns?

Mr. BrooMINGDALE. Yes, ‘

Mr. Moroan. Are those all New York City concernst

Mr. BroominapaLe, New York City and Brooklyn.

Mr. Moroan, Those, of course, are practically all corporations?

Mr. BrooyincpaLe, No; some of them are corporations and some
of them are individual firms.

Mr. Moroan. Now, you say they have an organization among
themselves? )

Mpr. Broomixepare. Yes,

Mr, Moroan, What kind of an organization is that?

Mr. BrooyMinepate. It is purely an organization to consider those
things that do not enter into the sale of merchandise. There is noth-
ing in the organization that touches in the slig'l:test degree the ques-
tion of competition between them, It is in such questions as matters
of legislation here, or in Albany, where they have a common interest
and where they get together for the purpose of considering and dis-
cussing and presex.ntin% a solid opposition or favor, as the case may
be, to any matter in which they are interested. '

Mr. Moroan. Those large concerns naturally tend to crowd out
smaller concerns, do they not?

Mr. Broomingpare. I do not think the retail part of our city shows
that, for I think there is a very fair #rogortion of smaller concerns.
I think in the retail district of New York there are as few vacancies
as you will find anywhere. And I think the small store supplying its
neighborhood has its function just as well as the larger store has.
I do not think that it can be successfully maintained that the smaller
stores are crowded out by the larger ones,

Mr. Moroan. Those 18 concerns are all dry-goods concerns, are

e,
L)l'r. ‘BroomincpaLe, They are practically all department stores,
Mr, MoreaN. They all follow practically the same methods of busi-
ness, do they notf
r. BuooMiNGDALE. In a general way; yes.

Mr. Moroan. Now, what is the real purpose for whick they are
contending? Wh{ do they want this privilege of cutting prices of
manufactured articles? .

Mr. BroomincpaLe., Their purpose is that they believe that it is to
their advantage to be free in the fixing of prices of merchandise that
they have for sale; that while sometimes the profits on special mer-
chandise may be larger, they think that it is an attraction to the

ublic sometimes to mark them down. They frequently do that as an
nducement to bring people into the store, and in the handling of a
stock of merchandise made up of a great variety of articles theg be-
lieve that they ought to be free to fix the prices for the general bene-
fit of the entire enterprise, and not be obliged to maintain particular
pricés on special articles.
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Mr. Morcan. There are only a few articles on which there is an
uttempt made to fix pricest =~ . .

Mr. Brooyincpare, No; there are very many.

Mr. Muroan, What is the Proportion of those articles?

Mr. Brooyinepare. I could not begin to tell you, but there are
hundreds of them.

Mr. MoraaN. Suppose there are hundreds. Take a big store like
the one you represent, how many articles do they have in that storef

Mr, BrooMinapaLe. I could not begin to tell you.

Mr. Moroan, There are thousands, aren’t there, so that these ar-
ticles reatly form a very small proportion$

Mr. Broosingpare. They represent a very large percentage. If
you called progrietnry articles only those that are advertised, you
fall very far short of recognizing all proprietary articles. There
are a great many things that are purely proprietary articles that
are not advertised articles. Much of the merchandise we have comes
under the name of the manufacturer. That may not be a factor in
the marketing of the article, but to a certain extent it is a proprietary
article, and if this measure were incorporated into law, it would be
just as possible for a man who makes muslin cloth, or the man that
sells anythinﬁ on which ha may put his name, to restrict the price at
which it shall be sold.

Mr. Nerson. What is the tendency, if you have noticed it, toward
increasing proprietary articles? Is it increasing or nott ’

Mr. BrooaiNgpaLe. I am not able to answer that. :

Mr. NeLson. Let me ask you this question, then: If the law gave
the manufacturer of the proprietary article the right to fix its own

rice to the consumer, would there not be a very great tendency to
mcrease the number of proprietary articlest

Mr. BroominepaLe, I think that would be the inevitable result.
After the market had been established that restriction would not be
of any very great avail, because, having made the market, he could
advance his price without regard to the market or the retailer.

Mr. Vorsteap, If the producer could fix the retail price, would
that not greatly facilitate agreements between the producers to also
fix the wholesale price?

Mr. BroosinopaLe. I think that each producer would probably
2;: hi:;t .wlholesnle price according to the success he had in introducing

s article.

Mr. Vorsteap, If he could fix the retail price it would have a
tendency to fix the wholesale price, would it notf

Mr, Broomincoare, If he could fix the retail price, of course it
would be easy to fix the price to the wholesaler.

Mr.- Vorsteap. If, on the other hand, there is competition in the
sale at retail, that would necessarily force him to base his wholesale
price somewhat with reference to the retail pricef

Mr. Broosinepare. The main purpose of the grodueer of the pro-
prietary article, after first having advertised his article so as to
creato a demand for it, is to leave enongh margin to induce the re-
tailer to add the thing to his stock. If this advertising is extensive
enough to create a demand, the retailer has got to take the thing in
whether he feels like dealing in it or not, because we have to handle
the things the consumer asks for.

74414—voL 2—14—4
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Mr, Nevson, In theso proprietary articles, is the chief element
_ advertising, or is it some superior excellence in the article itself?

Mr. BroosincpaLe, It is purely advertising.

Mr, McCoy. I want toask one more question,and then Iam through.
You claim that the retailer ought to be able to make any price on
these goods that he sees fit to, because he takes all the risk. Now, I
want to call your attention to H. R. 13304, introduced by Mr. Ste-
vens of New Hampshire, found at page 383 of this print of bills, and
immediately before the sectional paragraph there lettered “D,” in
which after going into detailed provisions, practically forces the
glﬂutfgctuze:& who has sold with a retail-price agreement, to take

ck the s,

Mr, B!gomﬂamu;. Noj; it simply give him the privilege of taking
back the goods. '

Mr, McCov. It give him the privilege?

Mr. Brooaineoare, Yes.

Mr, McCoy. And if he does not exercise the privilege, then the
man who has bought with the retail agreement, can sell them at any
price he pleases? .

Mr. Broomincpare. No; only in the event of his discontinuing
business, or going into the hands of a receiver.

Mr. McCoy. Oh, yes, I see; that is farther on here.

Mr. Brooinapate. There is nothing to compel the manufacturer
to exercise the option, and the dealer can not call upon him to ex-
exercise it except under these two contingencies,

Mr. McCov. Yes; I ﬁxess that you are right about that.

Mr. Broosinepare, He could not get rid of it in any way, he could

. not realize on that stock at all; he could not go to his banker and

borrow anything“?n it as security, :

Mr. Moroan. Would you be willing for this arrangement, if the
merchant bought these goods and then could not dispose of them,
that he would make the manufacturer agree to take them back and
5}“ him what he paid for them, or if he did not do that, then give

o retail merchant the right to sell them at any price?

Mr. Broominopare. The weak point in that would be that you
could bankrupt the proprietor, if a man should engage in business
and hold his merchandise until the market was {)retty well saturated
with it. And then there are dull times when they would all come
batk at once, and that would be the same as going to the merchant
and askin% him to take up all of his obligations at one time. I do
not think it would be possible for him, anyway, to make an agree-
ment to take in all the goods,

Mr. MoroaN, Then he would have to give the merchant the right
to sell at any price he wished, . :

Mr, BrooMminepare. Then you might have two merchants along-
side of each other, one of whom had the right to cut the price and
the other did not, and of course the one who did not have the right
could not sell his article,

Mr. MoroaN, Ordinarily a business man would try, in good faith,
to carry out his contract agreement. It would only be in the excep-
tional cases that he would want to cut prices.

Mr. Broominopare, I do not think that would work in practice.
I do not think it could be carried out successfully.

M. Strauss would like to address you now.
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STATEMENT OF PEROY STRAUSS, REPRESENTING MACY & CO0., OF
: NEW YORK 0ITY,

Mr. Strauss, I come here as the re}gresentative of the Retail Dr
Goods Association. My firm is R. H. Macy & Co., of New Yor
City. I stand for the principle for which my firm has contended
for for about 13 years; that is, to be permitted to pursue its business
legitimately, .unhamﬁred by thoss whose interests are claimed to
be antagonistic to-mine.

I believe that one of the great requirements of present-day com-
merce is to reduce the cost of distribution as muc?n as possible, I
believe that is one purpose that we should all try to accomplish;
that the increase in price between the producer and the consumer
should be as little as possible, Up to the gnresent time the agencies
which seem to have been most successful in producing that result
have been department stores and mail-order houses, because of econo-
mies in both directions. By saving in labor and buyitég in lar
quantities they have su ed in reducing the cost of doing busi-
ness very materiall{.

Mdy firm is one of the first to stand up against the attemst of the

roducer to regulate retail prices without regard to the desire of
he distributer to reduce that price to the consumer. The first at-
tempt, I believe, was made by the publishers of books. We had
been selling books for some years at 98 cents; they were supposed
to be }mbllshed at $1.50, were generally sold at $1.08, and we sold
them for 98 cents. Qur reason was that we sold entirely for cash,
and having no accounts we claimed the right to give our customers
practically the cash discount.

The boolaspublishers came back at us and asked us to raise the
rice to $1.08. We refused. Disobedience to the dictates of organ-

ublishers and book sellers led to our being sued under the
copyright law. This litigation lasted for 11 years, and finally re-
sulted in the declaration of the Supreme Court that we were strictly
within our ri%hts in disposing of merchandise that we bought at a
profit satisfactory to us. Our success and that of others in sellin
merchandise at prices at which we saw fit has led the defeated liti-
gants to come to Congress and ask more privileges that the courts
ave declared to be contrary to public policy, That is why you
ntlemen are asked to enact this legislation allowm% them to fix
the prices at retail. T have gone rather carefully over the testimony
of those who have been here—

Mr. Frovp (interposing). What Supreme Court decision was
that? Will you give us the decisiont

Mr. Strauss. There are two of them—the Bobbs, Merrill Co. v.
Strauss (210 U. S.); and Strauss v, American Publishers’ Asso-
ciation. 'That decision was by the Supreme Court on December
1, 1018. The Bobbs-Merrill case, I may say, is the foundation case
of all subsequent decisions of the United States Supreme Court,
which resulted in the denial of the right on the part of the producer
to control in the hands of the ultimate purchasers the retail price
of the article- produced. .

Mr. Necson. In that book case, did the publishers attempt to fix
the price of books for schools, also, to the retailert? .
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Mr. Strauss, That is a different organization. That was at-
texilrted; but we were not interested in that. '
. NeLsoN. The books you mention were novels and things of that
kind, were they nott L
Mr. Strauss, We dealt in all kinds of books, but it was on account
.of the copyright that they brought this action against us.
Mr. NELsoN, Did the publishers attempt to fix the price of school

ooks

Mr, WeLLs. There was an organization that did that, but it did not

::lomlg under the control of the organization with which we were
ealing.

Mr.‘%im.sox. To your own knowledge, do you know whether that

.Was §0

Mr. Strauss. T understand it was so. I may say that it was not
onl!&school books, with which we were not affected, but Bibles, which
cerfainly were not copyrighted, and books of Shakespeare and Dick-
ens, which were not copyrighted books. The beginning of the war
was when we reduced the price of a novel which had been copyrighted
in 1835, An introductory remark had been prepared by some noted
man and the book was to be sold for $1.40, and we sold it for $1.24
and thereupon the war was declared. The result was that we were
blacklisted by the publishers of.all copyrighted books, and the deal-
ers at wholesale and retail were warned not to furnish R. H. Mac{ &
Co. with books of any kind. We were thus deprived of purchasin
books all over the United States, and the result of that was we ha
to purchase throu%? small dealers, and when the association found
that out they put these small dealers on the blacklist, and eventually
drove them out of business.

Mr. Neison, To what extent did the publishers’ association control
the dealers in books?

Mr. Strauss. The publishers’ association is an association of pub-
lishers which organized what was called the Retail Book Dealers’
Association, These associations worked together harmoniously for
the purpose of establishing and fixing prices. They controlled on the
one side about 75 per cent of all the &ublishers in the United States
and on the other side between 80 and 90 per cent of all the retail deal-
ers in books. I am speaking now not from assumption, but from the
proofs produced in court and found by the court.

Mr. Granadt, Was that because of the restrictions that arose
through combinations? :

Mr. Strauss. Through combinations, through the association for
the benefit of the members of the combinations, to protect prices.

I want to refer now to the attack that has been made by some who
have come down here, and I wish to read from pa%e 714 of the hear-
ing, on February 17 of this year, before this committee:

It bas been common practice for dealers to sell well-known artlcles at prices
sometimes belotw cost, and to use them as leaders to attract prospective bny:era

to thelr fraudulent bargain counters, where, upon the strength of the redu
price of the leader, they succeed In selling them something that repays them

several times the amount they lost on the leader.

My own firm seldom, if ever—with the exception of bogks—uses
these restricted-price articles for advertising purposes. We sell them
at prices which gives a satisfactory profit, but we do not use them for
advertising purposes, and T want s rongfy to resent the insinuations
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of that kind, becauss I beliove we are usually picked out as shining
marks among the price cutters. » :

Mr. McCor. Nobody has mentioned your firm, Mr, Strauss,

Mr. Strauss. Noj; but I am perfectly willing {o defend the attack
in_this matter.

Now, in distribution there are usually three parties. There are
always three parties, except by the introduction of another unneces-
sary one, ‘They are the manufacturer, the distributor, and the con.
sumer. By the cutting of prices and the increasing of sales thereby
the manufacturer is certainly not harmed, but he gets his profit out
of his sale to the wholesaler. The consumer can not bo harmed be-
cause he gets his merchandise at a lower price. We are the third
,i_arty and we come here and we ask you not to restrict the prices.

he threo parties are represented, and there can not be any harm at
all by this so-called cutting of prices.

Mr, Neuson, Have you ever noticed any proprietary business being
conserved by the cutting of pricest

Mr. Strauss. No: I have not. _ The Ingersoll watch is one article,
a copyrighted article on which I believe the price has been cut for
years. I do not think it has been injured b‘j‘r ani cutting of the price.

Mr, NewsoN. You know of no business which has a copyrighted ar-
ticle, which has been demoralized because of any cutting of prices, do

ou
y Mr. Stravss. Absolutel% none. I have heard it mentioned that
thelyl would be hurt, but I' have never heard of anyone being hurt by
such prices. For instance, Lyon’s tooth powder and listerine have
been sold for years at cut prices, and there has been no attempt by
the owncrs of these articles to regulate prices. They seem to be per-
fectly content to take 9dvanta§e of all the advertising that the dealers
givethem. The public gets the benefit of these rmsi' and the dealer
seems to be satisfied with them. There is no antagonism between the
department store and the small local dealer. Each bas his own
function and the former in almost evel?r case has developed from the
latter. For even the small or large local dealer there are certain
functions which no central store can perform. In New York the
small stores, I am informed, are increasing in number, and districts
are growing up around the cfty, small communities which those stores
serve, All of the large stores in New York, without exception, have
grown originally from small stores. Some have come from other
cities where th}e'y have grown to considerable size, but all the large
stores in New York City started originally as small stores. My own
store started in 1858 on Fourteenth Street, when we had only one

l‘OOl'n. : . .

Mr. McCov. Now, take it right in the case you mention, like Lyon’s
tooth powder, listerine, ete. Have you had any experience as to
whether or not it is hard to get those things in these small stores
that you speak about throughout the city?

Mr. Strauss. I really never tried. I should not think it would
be, because I think they get the same price as we do.

r. McCovr. I was not referrmﬁ so much to drug stores in that con-
nection, but to concerns like Riker Hegeman. Isn't the necessary-
effect, if they are cutting prices on these goods after the prices have
been fixed, they are selling at these very low prices to make busi.
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ness come to them and away from these little stores. So that while
- you can buy tooth-powder in a little drug store up on Seventh

Avenue, it-1s 20 to 1 that w.reople, wanting 50 different kinds of
tooth powder, would not be satisfied at these little stores. .

Mr, Strauss. I think to a certain extent all commerce is a conflict
between stores, whether in proprietary articles, or other articles.

Mr. McCov. Yes, that is so; and nobody can stop it, that I can see.
But suppose Lyon's tooth powder, and all the other kinds of tooth

wder, had a fixed resale price which could be upheld legglly.

ould not that fact make it possible to go away up on Two hun-
dred and seventeeth or Two hundred and sixtecnth Street in New
York, away from an‘y place—away from where Riker Hegeman
has & store—and get that article when you wanted it? Of cou
that man could afford to carry it, knowing that nobody else coul
sell it for less than he could.

Mr. Strauss., Yes; but I am not takimi the side entirely of the
small retail store, He is only one of the elements. There is a fixed
price on Lyon’s tooth powder, and there is one on listerino, It is
g:'inted right on the box, but nobody exgects—possibly at out-of-the-

wn places they might get that price—but generall nobodg expects
ittobesoldatthat exact price, My contentionissimply this, thatif you
could establish a level of price all over the country, without regard
to anybody, you might succeed in getting your Lyon’s tooth powder,
. and listerine, and so on, distributed through a lot of country stores,
but you would not accomplish the greatest good for the greatest
number. OQur contention is that those organizations which, through
development of modern commerce, have been uble to reduce the cost
of doing business should not be hampered in getting their share of
business simply in order to satisfy a few manufacturers and a few
dealers. In the long run the manufacturer is not going to suffer. Heo
‘iz o{itg t: sell more goods, but the small, inefficient dealers are going

all out.

‘Mr. McCoy. Right there, I was not so much concerned, for the
moment, with the consumer as I was with the condition of the retail
stores, not only in lar%e citfes, but throughout the United States.
Of course, the lower price in the case of the mail-order house is an
analogous question. Now, then, if the consumes in the city goes to
the big drug store, because he can get lower Frices, and if the feople
throughout the United States in the smaller towns of the country all
ggeto the majl-order house, because they can get goods cheaper, what

omes of the retailer of small-financial ability

Mr, Strauss, I should say he either wakes up or goes to sleep.

Mr, McCov. He ﬁoes i)ermanently to sleep, doesn’t he?

Mnr. Strauss. If he is inefficient he does; yes. The ineflicient retail
dealer ought never to have been in business at all.

Mr. McCoy. Suppose you took the dealer a couple of hundred
miles from Chicago in a small town of 500 inhabitants, will he not
be put to sleep by the mail-order house in Chicago if there is any
competition?

r. Strauss. Absolutely no; because there are many things that
the mail-order houses can not provide—things that they can not
provide at any less than he can; but those things they can provide
at the best price, I think they will provide.
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Mr, Nerson, Will you name any articte of merchandise that mail-
- order houses do not handle? » - -

Mr. Strauss. All sorts of perishable articles, There are certain
requirements of local stores which they meet and which mail-order
houses can not meet at all. For instance, if a man needs an article
of wenrinig apparel he can not write to the mail-order house and
wait for it. He goes to the local store and gets it, and the small
merchant will be able to competo with the larger house when he
eliminates his inefficient neighbor. .

Mr. Nerson, Will he be able to compete with the mail-order house
on those articles that the mail-order house handles?

Mxr. Strauss. I am not able to say about that, because I have lived
in the city most of the time, and I can simplf judge from what X
have seen. The smaller store in the city does live and does prosper
right next to the big store. We have no antagonism to the small
store whatever; they both serve their purpose.

Mr. Vorsteap, The small stores that survive are largely grocery
stores, aren’t theﬁt

Mr. Strauss. No; you will find lots of small stores in New York
that cater to neighborhood trade.

Mr. Frovp. Let me. ask you this question: If there is a retail
dealer who is handling 100 articles, or 50 articles, that are handled
by the mail-order house, and the mail-order house is cuttinf (rrices in
order to make a profit, and you tie the hands of the retail dealer so
that he can not cut prices and compete, will not that tend very
strongly to drive him out of business more than any competition
you speak of against him?

Mr. Stravss, I think most asuredl{ if he can not compete he
must be driven out of business. He will be able to compete if he is
g]iven a free hand. Of course, the ineflicient will have to drop out
always.

Mx{ Frovp. If the manufacturer is given the privilege of fixing
the price and you lower that particular price 10 cents, or 2 cents,
or anything below that %rioe it will induce the purchaser to send to
the mail-order house to buy it, and will not that tend more effectu-
ally to drive him out of business than any competition you could set
up against himt . .

Mr. Stravss. I think so. That is the worst point of the competi-
tion. DBut it seems to me that to a certain extent we are wastin
§‘¥‘“Paﬂ‘ on°the small dealers trying to bolster up the inefficien

he efficient dealer does not require any helg).

Mr. McCov. Do you reckon that the conditions of getting what youn
wa({lt isi ?{{ a'ny advantage to the consumer—getting it conveniently
and quic

Mr. szuss. Do I reckon that it is an advantage?

Mr. McCov. That it is an economic advantage for the consumer to
be able to get it conveniently?

Mr. Strauss. Most anything that he wants, I suppose, it is an
economy to him to get easily. .

Mr. McCoy. I mean the advantage to him of getting it efficiently
and quickly. Is that an advantage to the consumer?

Mr. Strauss. T think so, withont any question.
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. Mr. McCov. Then if you centralize the retail trade largely in the
big stores or mail-order houses, do you not deprive the consumer of
that which you admit is an economic advantage to him?

"Mr. Strauss. But my contention is that you will not better it, ex-
cept within this limitation. I do not think you will ever center it in
certain articles, There is a certain function which these small stores
must perform.

Mr. McCoy. Take it on articles of food, which the manufacturer
might want to sell at a fixed retail price.

r. Strauss. For instance, what

Mr. McCor. I do not knew that I know of any just now—the
Washburn-Crosby flour, for instance. I do not know whether they
fix a retail price on that. .

Mr, Strauss. Noj; I do not think they do.

Mr. McCoy. How about the breakfast foods?

Mr. Strauss. No; they have tried to do that, but havs never sue-

ceeded,

Mr. McCox. You say they have not succeeded. Now, then, sup-
pose I wanted to get Smith’s corn flakes, and I lived in some inacces-
sible part of the city or out in the country, and I should go to the little
store. ¢ hI oo’uld not get them. Why? Because it can not afford to
carry them
- Mr. Strauss, He can afford to carry it, simply because there are a
certain number of peo‘»le in his neighborhoed willing to pay 10 per
cent more for being able to get them immediately.

Mr. McCov. You just give him that advantaget

Mr. Strauss. I do not give him any advantage. I do not claim
any particular advantage, except the advantage of natural conditions.
There is a definite function for the small dealer, no matter how large
the department stores or mail-order houses may grow. As a matter
of fact, the general store more nearly competes with him than does
the -department store or mail-order house. Fopr instance, in New
York there are chains of grocery stores. They go right into a neigh-
borhood, and to a certain extent they do a nei%h rhood business, and
everyboci in that neighborhood has the benefit because they can buy
merchandise cheaper.

Mr. McCov. It provides a neighborhood store all over the city?

Mr. Strauss. Yes; and if they are able to provide stores in alf the
ne}ghborhoods I suppose the small man will have to go by the board.

merely want to make one point more, and that is that legislation
of the kind asked for does not benefit the consumer and does not
benefit the distributor, and the benefits which it may give to the
manufacturer it gives to him by merely fastening on him the ele-
ments of monopoly, which, I think, are extremely dangerous. If the
manufacturer of any article is able to create a demand for it—sup-
pose, for instance’,’ Armour’s ham. Armour makes what is called the

Red Star ham,” and under this bill if he were able to advertise
that largelg' and restrict the price on it, he could create a demand for
Armour’s ham and absolutely prevent anybody else from coming in,
because he can control the source of supply and method of distribu-
tion, and I think it would force a monopoly almost impossible to
overcome. I do not think there is any danger in safety razors, or
things of that kind, because if he can not buy the safety razor, he
can buy the ordinary kind.
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24[1:-0 Mfgor. If there was any danger in the safety razor it would
not be sold.

Mr. Strauss. I think tho danger is in having it include many ar-
ticles which are in common use and in which a monopoly might be
established.

Mr. McCoy. There was a Mr. Garst, I think his name was, yester-
day, who was contending for the right to fix a retail price on a porch
shade. He said that all he was contending for was the right to sa:
at what price his “name” should be sold. He said, “If they wiil
take my name off of that Eorch shade, I do not care at what price
they sell it.” Do {ou think there is anything in that contention?

.Mr, Strauss. They do not all feel that way, because I know at
different times different people have tried to compel us to uphold the
selling price—not of their name—and we have taken the name off and
that would make them particularly angry. In a patent case we were
charged with that very thing.

Mr. Werrs, That was considered the crime—removing the name
from the bottle,

Mr. McCoy. What is the relative cost, if you can estimate it at all,
of doing business in a large way, such as your concern does it in
the heart of the retail district—we will say in New York City—and
awaly from the big centers? Have you any figures on that?

Mr. Strauss. No. I suppose I could guess just as well as 'fon
could on that, but I could not give you any distinct figures. The
cost of doing business varies considerably, even as between stores of
like nature, and in the city of New York, within the past two years,
we have seen & good many failures in department stores. I ({6 not
think the department stores, however, should come here to ask for
special legislation to improve their present condition.

Mr. Newson. Can the department stores sell goods at less profit per
item than the small ordinary retail store?

Mpr. Strauss. I think they can without any question.

Mr. Nerson, It has been contended here that the cost of distribut-
ing goods by the mail-order house and the department store was
larger than in the ordinary store, the ordinary small retail store.
What have you to say about that?

Mr. Strauss. I can tell you simply this: Take the item, for in-
stance, of rent. The large store estimates 24 to 3 per cent for rent.
Now, no small store can begin to do business on that basis. And
in buying such things as Gillette safety razors, Ingersoll watches,
ete., we will save from 23 to 30 per cent over the smaller store. When
bicycles were all the rage, for instance, and were selling for $125, we
entered into the manufacture of bicycles, and we turned out a bicycle
in every way as good as the standard bicycle and sold it for $20.74
and made a good, satisfactor{ Proﬁt.

. Nerson. Isn't your ability to sell cheaper than the retailer
due tg the fact that you buy in very large quantities and get a better

rice

P Mr. Stravss. In part. There are economies all along the line,
economies in management, economies in delivery, economies in adver-
tising; and, also, one department helps the otker, In a store which
has 90 to 100 departments, it is not the actual profits made by the in-
dividual department that counts, it is, to a certain extent, how much
that department helps the whole store. For instance, there are many
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stores in New York City that have restaurants, and I think a few of
them have restaurants that actually pay. But it is an advantage to
the customers to be able to take their meals there and continue their
purchases after lunch. They consider thut as advertising, and in
that way this department helps the others.

It has been contended here that in order to make pg for the very
small profits which they make on the articles on which they cut the
}mce, the department stores increaso prices or: other things. But

hat is obviously not true, because the small neighborhood store
would certainly undersell them if they did.

Mr. Newson. What influence on your per cent of profits has the
parcel-post law made?

Mr. Strauss, I could not tell you that. We are looking into the
parcel-post matter now. The parcel post, to a very large extent, is
not helping us as much as it might, owing to the inherent difficulty in
conducting a new business such as this has taken over just now.

Mr. NetsoN. You mean that you have increased your business so
much now?

Mr, Strauss, Noj they have increased their business so much, and
they are not able to handle it—the Post Office Degartment, I mean.
During the late blizzard in New York our automobiles were tied up,
and we sent out everything that we could by fparcel post. Those
packages that went out paid we heard nothing further about, and I
suppose they were received in good condition.  But the merchandise
that we sent C. O. D.—of course there was a certain proportion of it
that was not accepted by the customers, and what came back to us for
that reason came back in such condition that it was absolutely un-
salable. So, to a certain extent, we are not able to use the parcel
post, but I think those things will be overcome in time,

Mr VorstEAD. Are you using it now, to a certain extent?

Mr. Strauss. We are using it now, to a considerable extent, but I
can not tell you just how much. Stlﬁ, we are doing an express busi-
ness very largely. It is very hard to overcome the prejudice among
those who have the handling of that business. They have a preju-
dice against the mails in favor of the express companies; so not
through -any dishonest intention on their part at all. It is merely
that they feel that the post office is-not able to handle the merchan-
dise as well as the express company.

Mr. Vorsteap, Do your stores sell to the retail trade?

Mr. Strauss. No; only to the consumer, .

The Cramman. We will take a recess at this point for 30 minutes.

AFTER RECESS,

The committee reassembled pursuant to the taking of recess.
The Cuairaan. We will hear-first this afternoon from Mr. Park-
man and Mr. Brock, of Boston. You may proceed, Mr. Parkman.

STATEMENT OF MR, HENRY PARKMAN, TREASURER OF THE
ggs%rgm INSTITUTION FOR SAVINGS IN THE TOWN OF

Mr. Paresan. Mr, Chairman and gentlemen of the committee,
my name is Henri Parkman; I am treasurer and executive officer
ofv the Provident Institution for Savings in the Town of Boston.
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We are very proud of the last part of that title, because it was
founded before Boston became a city iq01816 and it is the oldest
incorporated mutual savings bank in the nited States. .

I am here with my friend Mr. Brock, of the Home Savings Bank
of Boston, as a committee here representing the 193 mutual savings
banks of ’Muwachusetts, assuming that this committee, in its final
draft will amend the tentative bill No, 3, which is now before the
commitlee, and I assume from the fact that it is described as a tenta-
tive bill, that it is the desire of the committee to receive suggestions,
and it is their desire to right the wrongs, which I would agree to as
much as anybody, not to interfere with well-established institutions
which are not doing anﬁ' wrong. .

I understand that there have already been hearings before the
committee with regard to mutual savings banks, and therefore I will
not go into the question in detail at all as to what & mutual savings
bank is and how it is distinguished from the other savinﬁ;s banks,
except to say that the mutual savings banks are purely charitable
institutions. * They have no stock, no shares, as a great many of the
savings banks which have been founded in the West have had. A

t many of those institutions have stock and are a money-makin
institution for somebody, but the only money making of these mutua
savings banks is for the degosntox;s themselves—that is, the people
who put their money into the savings banks. There are no share-
holders to take our money.

All moneys after the semiannual dividends are declared on the pass
books, if there is sufficient to declare dividends, go either to the guar-
anteo fund or for extra dividends to the depositors, when there are
enough funds to do that. I want tobring that home to you as strong'lly
as I can, that these are charitable institutions for the benefit of the
wage earners, the laboring classes, and that class of ﬁ)eople in the com-
munity who can not take care of their money as well as those who are
more thoroughly acquainted with financial matters. = -

If I may read from the little pamphlet which we (Fu'e with all our
ass books, and which is sent to every person who desires to make a
eposit, I think this will show you our object as clearly as anything

else can. It says: -

This fnstitution was fncorporated December 13, 1816, and the charitabla object
of its founders and its present design is te afford to those who are desirous of
saving thelr money, and who have not acquired sufficlent to enable them to avafl
themselves of the usual modes of safe investment, the means of employing
thelr money to advantage, without running the risk of losing it, as they are
too frequently exposed to do, by lending it to Individuals. It is intended to
encourage the industrious and prudent and to fnduce those who have not hith.
erto been such to lessen their unnecessary expenses, and to save and lay by
something for a perlod of life when they will be less able to earn a support.

The trustees will take no emolument or pay for thelr service, having under-
taken it solely to promote the interest of the class of persons nbove described
who may deposit their money with the fnstitution.

The trustees will perhaps correspond somewhat with the directors
of other banks. They will take no pay for their services, ha_\ggf
undertaken to take care of the interests of the persons above described,

By the laws of Massachusetts no one can make a deposit in a mutual
savings bank of over $1,000. This can accumulate, by the addition
of dividends, up to $2,000, but beyond that sum no person can have

e
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a deposit in any one savings bank. My friend, Mr. Brock, will give
you some statistics on that subject. e
- The Congress of the United States has already recognized the fact
that these mutual savings banks are charitable institutions by incor-
&omting them by special name with other charitable institutions—
nights or Pythias and such organizations—in the income-tax bill
and exempting them from the payment of any tax on the income
which they receive and which is distributed to their depositors. So
that, as I saf, Congress having already recognized the fact that these
are charitable institutions, we come to Iyou and ask that you also reec-
ognize that fact more especially in bill No. 8, which is before your
committee, and in lines 14, 15, 18, 17, and 18, on page 2 of that bill, in
the second section of bill No. 3, where it says:

And a private banker and a person who i3 a director in any State bank or
- trust company, not operating under the provisfons of the sald nct, shall not be
eligible to be n director In any bank or banking assoclation or trust company
operating under the provislons of the aforesald act.

So, Mr. Chairman, we ask you to adopt an amendment which will
be suggested later by Mr, Brock. We ask you to do that because of
the fact that the trustees of the savings banks and the boards of
investment, who invest the funds in the securities in which they are
allowed to invest by the different States, try to be selected from per-
sons havinq financial knowledge, and therefore a great many of
them are already directors in national banks or directurs in trust
companies. Such persons, with their financial knowledge, are most
valuable members of our boards of trustees and boards of investment,
and therefore it would hurt the mutual savings very much if by any
act of Congress we should be deprived of their services, which are
voluntary services, charitable services, giving to the institution as
they would give to a hospital or any other generally recognized
charitable institution. We would lose very much if we were de-
prived of the services of such persons. -

iMi-i Vorsteap. Do you believe that would be true in the large
- cities

Mr. Parxsan, I think it would be true in the large cities as well
as in the 'small places,

Mr, Vorstean. We amended tle banking and currency act so as
to allow national banks to loan money on real estate, and is it not
true that with that amendment the savings banks are, in a measure
at least, competing with the national banks in reference to that class
of loans, and would it be the proper thing to have an officer or direc-
tor in one institution who is also an officer or director in another,
when there might be a temptation to play one against the othert

Mr. ParkaN, I think the practice is, generally, that thery should
be one or two men on the saving-banks boards who are especially ac-
quainted with real estate. They might also be in the national-zank
boards, but I will say as at first organized I should not fear the com-
petition of national banks in relation to mortgages, but because as
at present constituted they do not know so much as the savings banks
;io, t:!'rﬁch have had so many long years’ experience as to what is safe

o take.
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Mr. Vorsteap, I think one thing which hag been in the minds of
those who drew these bills is to prevent men from serving two mas.
ters, as wo sometimes use the expression.

Do you not believe that that policy ought to be embodied in some
form in the law? Would you suggest any other way by which we
might prevent one perscn from acting in a double capacity where his
interests might be greater in one than in another bank?

Mr. Parkatan, Of course I understand it is the desire or the pur-
Bose of tha legislation to prevent one man from serving two muste

ut I want to call your attention to the fact that in the histor{ 0
the savings banks of Massachusetts, with which I have been familiar
for the past 30 years, I have never heard, so far as the character of
the gentlemen who are connected with t'he,savnngs banks are con-
cerned, any suggestion in the public or private prints——

Mr. Vorsteap (interposing). But is it not true that there has prac-
tically been no competition, because they could not invest in the same
kind of securities?

Mr. Parkaan. There has been great competition with the savings
banks with regard to mortgaﬁ‘es, between trust companies, who have
been allowed to take them. There has been some comPetltion for a
long time, but I have never heard of any case in any of the hearin
before the Legislature of Massachusetts in which the integrity of the
trustees of a savings bank, who may have also been connected with
the other banks, has beep called into question,

b L{(r.gVommo. Do the savings banks keep deposits in the national
anks

Mr. Pareman. Yes, sir; they have to keep a deposit in the national
banks, of course, to meet the current payments which maﬁ be called
for day by day. The total amount of the deposits of the savings
banks of Massachusetts in the national banks and trust companies
of Massachusetts, according to the latest statistics, is only 1.36 per
cent of their total investments. That is only what they keep for
their tunnin%icnlls, which they have to use from time to time. The
habit of the Massachusetts savings banks is to pay on demand. We
are allowed a 90-day call, but it is the habit of the Massachusetts
savings banks to {)ay on call, and therefore a certain amount of cash
has to be kept in the till, and also in the national banks, where it can
be had readily to meet that call, but that is only 1.3 per cent of the
total deposits, . .

My, Vorsteap. Of course, where a savings bank and a national
bank have a common director, or several common directors, the
chances are that the deposits will be made in that particular national
bank; is that not truef .

Mr. ParkMaN. Yes, sir; there would be a chance of that kind, of
course. I want to meet that question perfectly fairly, but, as I say,
I do not know of any case where it has been abused. .

In Massachusetts the savings banks have been allowed to invest
in bank stocks, and therefore their deposits are very largely kept in
the banks where they own stock themselves, because that is for their
advantage. But interest is paid on these deposits.

Mr. McCoy. It has been suggested, Mr. Parkman, that an abuse
might exist in having a common directorate in the way of giving
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undue preference to certain securities—to the purchase of certain se-
curities which the saving banks are allowed to invest in.

Mr, Parrman. I can not say that I have noticed anything of that
kind in my experience, and I have not known of it in any other bank.
The securities in which the savings banks are allowed to invest are
Bretty firmly fixed by law; that is, as to what we can invest in. The

ank commissioner of Massachusetts sends out every gear a little
pamphlet showing what railroad or municipal bonds and what other
securities are allowed by the law of Massachusetts, and the number
of thcse is very limited.

. Mr. McCoy. And those are never, I take it, securities which are
involved in any flotation scheme?

Mr. ParxMan, No; they are all, generally, first mortgages and
railroads, but nothing of the kind to which you refer.

Ons of the features is that they must have paid the dividends on
their stock for 10 gears at the rate of 4 per cent before we are allowed
to invest in any of the bonds.
stoléfl:? VousteAD. Are you allowed to invest in any stock except bank

Mr. PArgMAN. No, sir; that is all. That is somewhat historical,
if you may say so, because that comes down to the early days of the
institution of savings banks. I think Massachusetts is the only State
which has allowed them to do so.

b Mkl;.'VOISTEAD. Have you any record of lpsses in those savings
an

Mr. Parkaan, Of what?

Mr, Vorsteap. Of losses that have occurred.

Mr. PargymaN. I think that can be furnished. You mean on any
special line of securities?

Mr. Vorsteap, Yes, -

Mr. PArgMAN, It can be furnished very readily. It will take a
:ittle time to make it up, but I will be glad to have it furnished

0 oul
v. MironeLL. Your chief argument is against this proposition,
whicli) ‘;(l)‘u?ld mean the loss of the services of these valuable men in
our ba
4 Mr. PargMmaN. Yes. In order to show you the nature of these
institutions I am going to give a specific instance in regard to the
organization of a savings bank which I know about, which was or-
anized five years ago in the town of Milton, a town quite close to
oston,

There were one or two liiﬁ factories thero, and the people living
there in that old town of Milton made up their minds that the op-
eratives of the factories had no place to save their money, and they
were 3 or 4 miles away from the nearest savings bank. Those
people got together and they subscribed to a fund to pay expenses
of rent and other things for three years, strictly 2s a charitable propo-
sition, until the savings bank could get on its feet. I merely men-
tion that as an instance in order to show how almost all the sav-
ings banks were started. Ahnost all of them were started in that
way, and if I may be allowed now, I would like to read a letter from
the banking commissioner of the State of Mussachusetts, Mr.Augustus
L. Thorndike, who was appointed bank commissioner two years ago
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by Gov. Foss, and I wrote him asking his opinion on the bill which
Tam just discussing. In reference to that he says: . '
COMMONWEALTH OF MABSACHUSETTS,
OrrICE OF THE BANK COMMISSIONER,
Boston, March §, 1914,
HENRY PAREMAN, "
Treasurer, Provident Institution for S8avings -
in the Town of Boston, Boston, Mass.

Dzar 8ia: I have recelved your letter of February 28, asking my opinlon
regarding the proposed *{interlocking divectors” bill now before the United
Stgt“cfl 14 that § inlon it 1d be an Inj

n reply I would say that fn my opinion it wou an injury to the savi
banks of Massachusetts if the proposed bill should be enuctedr.y It 2 pennn‘tz
me that our mutual savings banke and pational banks are not competitors, but
are the complement of each other. Should directors of natlonal banks be un-
able to act as trustees or members of the board of investment for savings banks,
it would practically deprive our savings banks of the only practical and etficlent
financlal Judgment that would be available to them In very many communitfes.

The people of Massnchusetts have nearly a billion of dollars Invested in sav-
ings bank deposits In this Commonwealth.

vo harm, to my knowledge, hns ever come to the savings banks by reason
of directors of nationnl banks serving in the manngement of savings banks. 1
believe it is for the benefit of both institutions that financial men should have
to do with the affairs of each. I certalnly belleve that so great interests as
the people have in our savings banks should not be jeopardized by deprivi
them of the benefit of the services of the only men who have the financia
Judgment to serve them.

Very truly, yours,
Avaustus L. THORNDIKE,
Bank Commissioner.

Mr. FirzHenav. Is your concern incorporated under a special law !

Mr. Pargaran. Our bank was the first savings bank started in this
country, and the law under which we were incorporated was a special
law at that time. .

Mr. FirzHenry. A special act of the legislature?

Mr. PargMAN. Yes. .

Mr. FrrzHexry, Are all similar institutions incorporated in the
same way, or have you a general law under which they can be in-
corporated .

r. Pareyan, We have a general law now under which they
can be incorporated. Anybody who wants to incorporate a savin
bank has to make application to the commission consisting of the
bank commissioner of the State, the treasurer of the Commonwealth,
and the tax commissioner, They have a hearing on that question
and then the commission decides whether or not they shall be allowe
to incorporate. e

Mr. I'irzHenry. How many trustees have you?

Mr. Pargdan, We have 36.

Mr. FirzHenry, How many ave provided for in each institution
under the general law? ,

Mr. ParkyaN, They vary. .

Mr. FrrzHenry, That is optional with the incorporatorsi

Mr. ParkMmaN, I think they must have 12, and they can have
as many more as they want. )

Mr. FirzHenry, How are they elected?

Mr., PareMaN, There is a body of incorporators. The incorpo-
rators are a self-perpetuating body.
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" In my institution—I am more familiar with the details of that
fustitution than any other—we had 136 incorporators. Those in-
corporators have an annual meeting. They elect from their own
number a president and 36 trustees. Those trustees haye a subse-
quent meeting and they elect 8 members of the board of investment,
an;l tihat. board meets every week and invests the funds of the in-
stitution,

Mr. FrrzHenry, How are those incorporated selected, and how
are their successors provided for? I suppose the incorporators were
originally the men who incorporated the bank. How are their suc-
cessors provided for? .

Mr. Pargman. I think the practice varies in different banks.
Our practice is this: As the incorporators died somebody would
Jook over the lists to see who was the best person to be added to the
i‘ncor&%mtom to cairy on the ideas on which the institution was

ounded.

Mr. FirzHenry, You mean somebody representing the surviving
incorporators, or somebody representing the depositors?

Mpr, PagryaN, The surviving incorporators,

Mr. FrrzHenry. Do the depositors ever have anything to say
about the management of the bank?

Mr, PargyaN. No.

Mr. FirzHexgy, That is limited entirely to the incorporators and
the successors of the incorporators who are selected by the surviving
incorporators?

Mr, Parkian, Yes,

Mr. FirzHenry, Whenever there is a vacancy certain persons are
invited to fill the vacancies?

" Mr. PargmaN. Yes, sir.

Mr. FirzHenry, And they elect the trustees?

Mr, ParkMan, Yes,

Mr. FirzHexry. And the trustees elect the investment committeo?

Mr, Pargyan, Yes, sir.

Mr. FirzHenry, And nobody received any compensation?

Mr. ParemaN. No, sir; that is, excepting the working force of the
bank. ‘The treasurer, for instance, receives compensation.

The CII?AIRMA,N. Those whe constitute the clerical working force,

ou_mean
y Mr. Pargman. Of course we have to have a working force, and
%llllo woi;kinkg force has to receive compensation. We have 30 clerks
our bank,

Ml-i FrrzHenry. You have a salariéd manager of some char-
acter .

Mr. ParmaN. I am the salaried manager. .

Mr. Newson. Is there anything in the articles of incorporation
which restrains the incorporators from voting compensation to
themselves? . .

Mr. Pargman, Pride in our organization restraing them. The
. tn;steesi ]take no remuneration, and we have always followed that

rinciple.
P Mr.pVomon. Is there any responsibility on the_part of the in-
corporators for the amount that is being deposited—any personal
liahility on the part of the incorporatorst

My, PareMaN. You mean personsl responsibility?
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Mr. Vorstean. Yes, sir.

Mr. Parkaan. No, sir. - X

Mr. Vorsrean. Is there any personal responsibility on the part
of the directorst

Mr. Parkyan, You mean the trustees?

Mr. Vorsteap. Yes.

Mr. Parkatan. There is no personal responsibility, but there is
“plenty of law to cover the case, if they do not do their duty properly
and honestly. .

Mr, Vowstean. The same res onsibllit'y which would rest upon
anybody who went in and stole the funds .

Mr. Parkyax. There has been only one case in the more than
80 years, during which tims I have been connected with the bank
where the treasurer of the concern went to jail.

Mr. Neusox. These banks you speak of are in the city of Boston?

Mr. ParkyaN. They are all over the State of Massachusetts;
there are 193 of them. )

Mr. Netson. Are they in cities of over 100,000 population?

Mr. Parkyay. Cities of over 100,000 population, and in towns of
over a thousand population. .

Mr. Nerson. Have vou suggested any amendment to this bill?

Mr. Parkyman. Mr. Brock will suggest an amendment.

Mr. FirzHexry, Did I understand you to say that a man can
not deposit more than $1,000 at any one time in your savings bank?

Mr. Pargyman, In any one bank,

Mpr. FirzHenry, Nobody can have more than a thousand dollars
deposited in your bank? .

fir. ParkMax. No, sir; of course, it can accumulate up to $2,000,

Mr. Moroan. What rate of interest do these banks generally pay?

Mr. Parksan, They are paying now about 4 per cent. We pa
a heavy tax to the State of Mnssachusetts, but the average dividends
are about 4 per cent, which is free from any other tax under the
. Massachusetts law; under our law the savings-bank depositor is
free from any tax, . )

Mr. Moreax. Have you an{ savings banks in your State which
are not mutual savings banks

Mr., Parraran. No, sir: there are none at all. Some of the trust
companies have savings departments, and there are so-called savings
banks which are not mutual. The mutual snvin;f bank has been
an institution in which the State of Massachusetts has taken a great
deal of pride. .

Mr. NersoN. Do you invest the funds in railroad stocks and bonds
very extensively? . . .

Mr. Parksan, The average investment is about 50 per cent in
mortgages in the State of Massachusetts,

Mr. Mitenruy. Those are mortgages of all kinds?

Mr. Parkyan. Yes. The average mortgage in Massachusetts runs
about $3.500. We have some in our bank for $i00, and we also have
some for $300,000. That is to say, mortgages on real estate.

Mvr. Neisox. Railroad mortgages? :

Mr. Parkyax. If T remember correctly, we have about 20 per cent
'ﬂ r;uilroad bonds and about 25 per cent in State, city, and town

MUS,

Mr. Moroan. What is the amount of your deposits?

14414—voL 2—14—05
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Mr. Pargaran. Our deposits amount to $51,000,000. We have
* 105,000 different depositors,
I would like the committee now to hear Mr, Brock,
" The Cuairyan. We will be’very glad to hear Mr. Brock at this
me. .

BTATE.MENT OF MB, GEORGE E. BROCK, PRESIDENT OF THE
HOME SAVINGS BANK, BOSTON, MASS,

The Cuarman, Will you please give your name, your occupation,
and your address to the reporter, Mr, Brock.

Mr. Brock. My name is George K. Brock; I am president of the
Home Savings Bank of Boston, and its executive oflicer.

_1f my memory scrves me correctly, there are about 600 of these
mutual savings banks in the entire country. ‘I'he greater portion of
them are East of the Allegheny Mountains. Massachusetts has about
one-third of the total number.

'baTli‘e? CHaryMaN, You are speaking now of the mutual savings

nks

Mr. Brock. Yes; banks which have no capital stock. There are
o'pen accounts in the Massachuseits savings banks of 2,266,261;
that is, there are that number of individual depositors in the mutuaf
savings banks of the State, and they have on deposit $870,000,000,
or an average per depositor of $381. :

This vast sum of money is in charge of about 8,500 people who
are known as trustees. Of that number about 750 or constitute
what is called the board of investment.

Now, if this bill goes into operation, it will throw off of our board
of trustees about one-third of the members, off the boards of invest-
ment about 45 per cent.

It should be understood that the boards of investment in these
savings banks constitute what might well be termed the bone and the
sinew of the savings banks of our Commonwealth. They are men,
who are carefylly selected, and from the nature of things, naturally,
they are men who are connected with other financial institutions.
Right along with this I think it is well worth knowing that the laws
‘of our Commonwealth alveady tried to protect the savin{;s institu-
tions from just snch a thing as you are trying to protect them from.
The laws provide that no executive officer of a savings bank in the
Commonwealth of Massachusetts can be an executive officer of a trust
company or a nationnl bank. The laws also provide that our bank-
ing business must be carried in rooms apart from a national bank
or trust company.

Now, {ou are tryn]% to correct abuses. I want to repeat what
Mr. Parkman has said. In almost 25 years of experience in the

_savings-bank work, I have never yet heard a complaint made of the
board of trustees or the boards of investment, any complaint that
they have been guilty of attempting to carry on that institution for
the benefit of any particular national bank or trust company.

As indicating that they have not done that, of this vast sum of
money only one and three-quarters per cent is deposited in the na-
tional banks. .

There is the only spot where these men might or would probably
use the savings-bank business to fatten up their deposits of their
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particular institutions, But the national banks only carry about
one and three-quarters per cent which is not an excessive amount to
carry when you bear in mind, as Mr. Parkman has told you, that we
endeavor to pay everybody on demand, even in the cuse of a panic.
Even in the case of panics I think most of the savings banks in the
Commonwealth of Massachusetts have been able to pay their de-
positors when they demanded the money.

Mr. NrisoN. Do they surrender their interest thent

Mr. Brocx. The interest is paid once in six months, and the money
which is drawn out in the intermediate periods forfeits interest, but
as a matter of fact most of the people wait until the interest is de-
clared and then come in and draw out their money. Now, it has been
pointed out what these institutions are. We have come down here to
tell you what we would like to have you do for us. This is the sug-
gestion that we make, that you put in the bill this paragraph:

Nothing bherefn contuined shall apply to directors nnd trustees of mutual
savings banks not having a capital stock represented by shares.

I believe something similar to that was incorporated in the cur-
rency bill. If there are no questions which you desire to ask me, I
will be glad to say “amen” at this time.

Mr, IirzHenry. That would limit the exemption to mutual sav-
in%: banks?

r. Brock. Yes, sir. .

Mr. FrrzHexry. Do i‘sm not think in States where they do not
have mutual savings banks, but where the natienal banks are required
to orgunize State trust and savings banks for the accommodation of
their patrons and operate them in conneetion with their national
banks, that they ought to have some consideration? .

Mpr. Brock. The difference, I think, between the two institutions is
this, that the profits of these mutual savings banks go wholly to the
depositors. I think in the case of the stock banks, ull that s made
over and above the amount the bank pays goes to the stockholders of
that bank. I think that is a distinction.

Mr. Voustran. In one instance you are acting entirely for the bene-
fit of the depositors and in the other instance you are acting partly
for yourself and partly for others? .

Mr. Brock. That is the idea.

Mr. Vorsteap. Is this not true, that these savings banks purchase
bonds from national banks?

Mr. Brook. Those bonds in Massachusetts are purchased almost
entirelg'ofrom private bankers. Now, to what extent private baukers
sit on boards of investment I can not tell you. I know we have none
- on our board. Men who are on our boards of investment ure divec-
tors in national banks and trust comlmmes, but they do not sell those
securities, I do not remember in all my experience of ever having
bought a bond of a national bank or trust company. There nre regu-
lar bond houses in our part of the country which deal in those securi-
ties,

Mr, VoLsteap. Are thoss bond houses organized as corporations?

Mr. Brock. I do not think, as a rule, that they are. I think they
are 1pm'tmersh)ps. ' -

Mr. VoLsteap. Do you know whether any of these bond houses
have directors or trustees in those mutual savings banks?

7
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- Mr. Brock. I tried to answer that hy saying that at the present
time I have not the information. I will be glad to furnish that in.
formation to the committee. I can say so far as the bank with which
I am connected that we have not. :

Mr, Vorstean, There would be no oblection, I presume, to a pro-
vision that would bar that class of bankers from having any repre-
sentation on the boards of trustees of savings banks?

Mr. Brock. So far as I am concerned there would be no objection.

The Cramyan, We will now hear further from representatives of
the retail dry goods association of New York, and I believe Mnr.
Rothschild desires to address the committee.

STATEMENT OF MR. SIMON F. ROTHSCHILD, REPRESENTING
ABRAHAM & STRAUS, OF BROOKLYN, N. Y,

Mr. Rornsonmito, Mr, Chairman, there is one very disastrous fea-
ture which would be very disastrous if put into operation, which is
now in this proposed legislation and which, I believe, has not been
brought to your attention. I think all the other points with which
we aro especially concerned have been covered. To-day there are
thousands of manufacturers in the United States making articles’
for wholesale use, articles of consumption and the table and other
srticles of that sort, who have not asked for any price restriction,
If a law were enacted to the effect that trade-marked and patented
articles could be restricted in price, you would find that a manufac-
turer of a lamp for the table or the manufacturer of a shoe or the
manufacturer of a garment would, for instance, call his garment by
a particular name and call his lamp by a_particular name, or call a

- shirt waist the Constitution shirt waist and attempt this price restric-
tion, What the result of that would be you can readily imagine. It
would lead to an increased price to the consumer all along the line.
If you throw the door open for this thing it will do that as naturally
85 the day follows the night.

Mr. Netson. May I interrupt you there?

Mr. Rorniscrio. Yes, sir.

Mr. Netson. I asked a gentleman advocating that propesition
how the consumer would fare where a man had’ the right, for in-
stance, to sell his shade as a trade-marked article—I think that was
the case—and he said there would be others who would sell shades,
trade-marked shades, and there would be competition in that arti-
cle. What do you say to that?

Mr. Roruscinip. No doubt that would be the case in some degree,
but I think thé permittanco of a restriction in price, as far as the
trade-marked goods goes, would result in the public paying a higher

rice.
...~ 'Mr. Newsox. You think they would get together on a common

price by some one following a leader in that particular field?

Mr. Roruscmitn, There will be some influence exerted that way,
naturally. Some of the price-restricted articles at the present time
have been very successful, nnd each man would probably want to
make his business successful by attempting the same thing.

Mr. Netsox, Have you thought that that would lead to the elimi-
nation entirely of competition as to pricet? :
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Mr. Roruschno. It would lead to some of it, and I do not believe
in a hothouse system of business. I think there should be the sur-
vival of the fittest.

Mr. McCoy. I should like to ask you one question right there.
Suppose a man uses his name as an identification of his goods. Do
yout think there would be any objection to the giving to him of the
ri;f'(lllt to fix the price at which an article bearing his name could be

50

Mr. Roruschio. I would think that would be along the line of
a hot-house system of business, and I do not believe in that. A man
is entitled to sell the goods at any price he wishes, after they are

his.

Mr, McCoy. Assuming that he contracts not to sell them.

My, RornscuiLp, A man should live up to his contracts.

My, McCov, So that if he has a contract—

Mvr. Roruscinp, 1f he puts himself on record, and says that he
will not sell a chair, for instance, under $5, I think that should be
followed by him.

Mr. McCov. Then, do you see any economic evil in permitting
that to be done?

Mr. Roruscniip, Yes; I do, I think that free and open compe-
tition in all kinds of merchandise is most desirable,

Mr. McCov. Can you not conceive that the ?ernusion to do that
sort of thing, if successful in the instance of one man, would be
imitated by so many others as to make the sort of competition we
are looking fort

My, Roruscmiip, I doubt that. .

o:\):]r.? McCoyr. And lead them to compete on the quality of the
s

& Mr. Rornscmiro. 1t would naturally mean a restricted price on

all the more successful manufactured articles of a certain line.

Mr, McCoy. Do you not think that the manufacturers are suc-
cessful lnrgely because of the great amount of advertising they do?

Mr. Rorunscatiep. In some instances; yes; nnd I think in some
instances the merits of the article will account for their success, and
is the reason for their success.

Mr, McCov. Do you think that the average article is purchased
largely because of ‘its inherent merit without being pushed by a
great deal of advertising? .

Mr. Korusciurp, That is rather hard to say. I think there is an
average there,  An article of inferior grade could hardly be snecess-
fully exploited for a great length of time,

Mr. McCor. I agree with you on that. What I mean is that if
yout leave an article to find a market simply because it is good, the
chances are that it will not be sold in the same quantity as though
it was advertised extensively? . } .

Mr, Roruscip. There is something in that. Judicious adver-
tising will certainly tell its tale in some war.

Mr. McCoy. The complaint made by the people who want the
privilege of fixing a resale price is that those who buy, cutting the’

rice, are taking away from them the advantage of the advertising,
Both of the manufacfurer who had paid his money out for the ad-
vertising——
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Mr. RornscniLo, I know of some things which I think have been
benefited by that.

Mr. McCoy. By what? .

Mr. Roruscinro, By their price being cut by stores.

Mr. McCoy, Do {ou mean any particular class of articles, or
only seme one article?

My, Roruscuno. I think, for instance, the use of listerine was
greatly enlianced by the reduced price.

. Mr. McCoy. Did they have any price-fixing agreement, or did they
simply advertise to sell the listerine for 25 cents a bottle, and adver-
tise that on the face of the bottle? .

Mr. Rornscineo. I think at the outset, when it first became popu-
lar, there was an attenpt to do that. T know the price at which
that has been sold has greatly enhanced the business of that
comlpnny. .

Mr. McCov. There are a great many similar products sold under
different names now?

Mpr. Roruschnitn, Yes.

Mr. McCoy. Assuming that the field for competition is perfectly
open and unrestricted and that there is no monopoly, what is the
harm that you seo in permitting a manufacturer to say at what
price his article shall be resold, either bg' the jobber to the retailer or
the retailer to the consumer, or by both

Mr. Rornscmiep, I think it is un-American and monopolistic to
52% to any man the privilege of dictating the price after the title to

e article or merchandise has passed out of his hands.

Mr. McCoy. A few minules ago you admitted that the title had
not gone out of his hands, because you said that he had agreed not
to sell and that he ought not to sell it.

Mr. Roriscinen, I believe if e makes an agreement of that kind
he onght to stick to it, but I can not advocate that any man should
_break an agreement into which he has entered.

Mr., McCoy. That is equivalent to saying that he has not the ab-
solute title?

Mr. Rotuschitn. I do not say that the claim to the title rests
with him, but he may have been injudicious enough to make that kind
of an agreement. i

Mr, McCoy. You say you think it tends to monopoly to permit
a thing like that to be done?

Mr. Rornisciin, Yes; I do think that,

Mr. McCorv. Have you in mind any instance in which you have
seen such a tendency? .

Mr. Rorusciien. T think if this law were put on the statute books
go that any trade-marked or patented article could have its price
d;cta:rtefl by the manufacturer it would lead to a monopolistic state
of affairs. .

Mr. McCov. Now, the practice has existed in the case of a great
many articles for quite a long time, until some of the recent decisions
of the Supreme Court, so that the opportunity for monopolistic
contral ought to have been developed in the last 10 or 156 years, and
should have been apparent in the case of some one article or line of
articles. Have you observed any such tendency?

Mr. Roruscmitn. I can not state at the present time the case of
any particular article where they had a monopolistic control.
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Mr, McCoy. If the proposed law should provide specifically tha's
the right to fix a price should not be given in those cases where thera
was anything like monopolistic control, could you then see any ob-
jection to that legislationt ' N '

Mr. Rorusonio. Yes; on general principles, I should say that the
legilslation is objectionable.

Ir. McCoy. On what other ground which might exist besides the
monopoly feature?

Mr. Roruscuico. I think on general principles the giving to the
manufacturer the right to set the retail price is wrong.

Mr. McCov. SuRpose you not onl‘y glm'e him the riﬁm but you
required him to sell at the same wholesale price to every dy, to sell
at the same price to jobbers, and then required the jobbers to sell at
the same price to the retailers, and require the retailers to sell at the
same price to the consumers, and that the price should be made
-public, could you then see any harm in the situationt

Mr. Roruscniep. Yes; I would. .

Mr. McCoy. Would you have anything more than a prejudice
agamst it? .

Mr. Rornscnmp. I have a strong prejudice against it. I do not
think it would work. .

Mr. McCov. If you eliminate the possibility of having that prac-
tice exist in matters which are monopolies in any way, what other
harm could there be?

Mr. RoruscuiLp. Simply as I have stated before, that I think the
sale of an article should give the purchaser the right to its disposition.

Myr. McCoy. The man who owns the article has it in his possessior,
He says to the purchaser, “ Yes; I willsell you thischair,” forinstance,
“ provided that yon agree not to sell it for less than $3.” The pur-
chaser says, “I will take the chair on those conditions, and I will
agreo not to sell it for less than $5.” He takes the title, subi"ect to
the condition to which he has consented. How can you say he has
absolute title?

Mr. RoruscuiLo. I am arguing from the point of view that there
should be no restrictions on the title.

Mr. McCov. But you say you argue that because you think that a
man who has the title to the thing ought to be allowed to sell it at
any price he pleases?

Ir. Rornscmio. But there is a siring to the title.
Me. McCoy. Well—
Mr. RoruscHio (interposing). That string, T mean, is objection-

able.

My, McCov. If he makes a contract he ought to keep it. That is
because he has a qualified title, and so your statement in answer to the
question that you think a man ought to be allowed to sell what he has
a title to does not answer the proposition, because you admit he has
not the complete title,

Mr. Roruscuito, We buy our merchandise without any agreement.

Mr. McCov, I was referring to those people who are willing to
enter into such agreements. What is your concern? :

Mr. Rornscmip, My concern is Abram & Straus, of Brooklyn,

Mr. NeLson. Are they not compelled to enter into that agreement

by the fact that if they do not enter into it they will not get the goods?
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For instance, I had myeglasses fixed yesterday, and I asked the doctor
here if they had ceased those agreements after the decision in the
Sanatogen case, and he said, “ Not at all *; that they still insist that
{ou must either agree not to sell that particular class of %oods at less

han such a price or they will not sell you the glasses. What do you
know about that? -

Mr, Rornscmio, Goods can sometimes be obtained in spite of those
restrictions. )

Mr. Voisteap. Is it not true that goods can be obtained by the
larger concerns, and if yon compel the smaller concerns to sell at a
fixed price you put them at a disadvantage, because they can not com-
pete with the larger concerns like Sears, Reebuck & 'o. and Mont-
gomery Ward & Co.?

Mr. Rorusciiro, That is one reason why I cobject to the whole
proposition.

Mr. Voustean, Instead of helping the small stores it is likely to
drive them out, because they are compelled under their contract to
i;sell at-?a price at which they can not compete with the mail-order

oses

Mr. Roruscinitn. T think we should have the freest competition in
business. I do not believe that there onght to be any restriction and
I do not believe that any restriction of competition will work ont in
this country.

Mr. Vorsteap. Take Sears, Roebuck & Co. and Mortgomery Ward
& Co., and T think we know as much about them as the people in the
East, because they do more business in the West than in the ast
and I know they buy the outputs of all the factories they can, and, of
course. by buying in large quantities they can put their goods at o
low figure, and if the local dealer who comes in competition with
them has to make that fignre, he ought to be able to meet it, if he is
somg to meet that competiticn, otherwise yon will dvive him out. I

o not think he can meet that competition if he is not able to meet
their figures.

Mr. Rornscuin. T think one of the advantages of the mail-order
business is the fact that they own or control the factories or a good
many of the factories from which they get their supplies of geads.
In regard to that, however. T speak only from hearsay.

Mr. McCov. Are they not leading to gradual relail monopoly?

Mr. Roruscuin. T doubt that. T have not scen any evidence of it
in New York or Brooklyn, where T reside.

Mr. McCov. As T understand it, the mail-oxder honces do not
o;»emte quite as much in New York and Brooklyn as they do in some
of the western cities,

My, Roruscmivo. T understand that Sears, Roebuck & Co. does not
sell anything to a person residing in Chicago.

Mr. McCov. Ts that hecause they are interested in some of the re-
tail houses in Chicago?

Mr. Roruscininn, Not that T know of,

Mr. Nerson. What wonld be the reason for that?

Mr. Rornscin, T do not know, but I understand that it is so;
that a resident of Chicago can not go there and get goods from them,

Mr. McCoy. Then may it not be due to the fact that they want to
do a wholesale business with wholesalers in Chicago. wha will not
do business with them if they do a retail business in Chicago?
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Mr. Rornsonnn, I do not know the reason for it, but I have un-
derstood that is the case; that they will not sell anyth{ng at retail toa
resident of Chicago. . . R ,

Mr. McCovx. So far as you are concerned, if you bought an Inger-
so)l watch, for instance, or a Gillette razor, and agree that you
would not sell the watch for less than $1 and the razor for lesy than
$3, you would stick to that contract because you are bound b{ it?

Mr. Roruscinto. T believe mest ople would do that. I think, as
a matter of fact, that the majority of people would stick to any agree-
ment they make,

Mur. McCoy. Do you think there is any public policy which ought
to be interposed between the manufacturer and the man who is will-
ing to make that kind of a contract?

fr. Roruscnnup, If the man wants to make a contract with the
manufacturer to sell an article at n certain price, I have no objection,
but the law could not back him up.

Mnr. McCov. Should it not at least leave him where he can make a
contract if he chooses to do so?

Mr. Rorutsctiin, He can do that now. There is nothing to stop
you, Mr. McCoy, if you are a chair manufacturer, from selling a
chair to me on condition that I will sell it for $10.

My, McCov. I have no protection, because anybody who wants to
violate the agreement can <lo so without fear of prosecution,

Mpr. Nersox., You can refuse to sell him another chair,

Mr. McCoy. But t:en yon prevent me from doing business,

Mr. Rornscmen, 1 thank you, My, Chaivman, on behalf of the Re-
tail Dry Goods Association for the kind attention you have given to
us to-day.

STATEMENT OF EDMOND E. WISE, REPRESENTING R. H. MACY
& €0, NEW YORK, N. Y.

Mr. Wise. Mr. Chairman, I have been counsel for R. H, Macy &
Co. in the protracted litigation which they have had with the book
publishers, .

I am not going to enter into any lengthy discussion of the matter
of restricted prices, because you have a pamphlet which has been
distributed to the members of the committce in which you will find
a full expression of my veiws.

I want to call the attention of the committee to a point which
may not be germane to the matter of restricted prices, but I do not
know that it has ever been called to your attention, and that is to
the question that has been in doubt for n long tinme, and the doubt
concerning which has been emphasized by the decision of the United
States Supreme Court in the case of Strauss against the American
Publishers® Associntion, sustaining the right of a private individual
suffering special damages by reason of-a combination to enter into
a cowrt of equity, not a conrt of law, and recover treble damages,
and to enter into a court of equity to restrain the wrongdoers from
a contimlin{z injury. The Supreme Court of the United States has
said that that point has never been presented to them and they
refrained from deciding it. Various Federal courts thronghout the
country have decided dinmetrically opposite to that. It is my idea
that a great many of the proposed extensions of the Sherman anti-
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trust law will be helped if all doubt is cleared away and individuals
suffering special damages will be permitted to go into a court of
equity and:prove the fact of the'damage and the continuing injury
and shall have the right to restrain the continuation of it. I say
that because you will understand that in the Sherman law the action
is rarely enforced and is rarely possible of enforcement because of
the difficulties of proving to a jury the confusing and confused and
complicated side of the case, and the facts tend to divert their minds
from the real point in the case. -

Consequently the absolute power of proving the damage done is
one of the most difficult things to prove, unless the individual’s busi-
ness has been totolly destroyed, as in the Laidlaw case. I think that
by some uction of Congress u court of equity should have that power
of relieving the immediate needs of the oppressed victim from
?lrthsr oppression, so that it is unmistakably plain and will be en-

orced,

Mr. Frovp. Mr. Wise, have you examined section 13 of the tenta-
tive bill No. 29 .

Mr. Wise. T have looked at it only hastily.

Mr. Frovp, That is the purpose of scction 13,

My, Wise. My impression is that that does not give relief to any
individual who suffers special damnge.

Mr. Frovp. It is section 13, on page 4, of this large volume, in
Roman numerals. i

Mr. Wise. The objection that T have is that relicf is limited to the
district courts of the United States. T think that any court of compe-
tent jurisdiction, exercising equitable jurisdiction, should have the
right to protect the victims of violations of the Sherman law. The
Sherman law is the supreme law of the land and every court should
have the right to administrate that law. Every court, the lowest
comrt in any State, should have the right to say to an individual:
“Yon are violating the supreme law of the land and you must not
“do it.” T think that every court of equity and every other court in
the United States should have the power fo protect a nun’s rights.

Muv. Frovp. The purpose of it yon approve, de you not?

Mr. Wise. Yes, sir.

Mr. Frovp. Your suggestion is that instend of restricting it to any
Federal ccurt, the power should be given to any court of competent
jurisdiction?

Mv. Wisk, Yes, sir: whether State or Federal. Now, gentlemen, 1
thank you for your attention.

STATEMENT OF MRB. CHARLES A. KEENE, NO. 180 BROADWAY,
NEW YORK 0ITY.

Mr. Keene, Mr. Chairman and gentlemen, I am not in’any way
connected with the Drygoods Association.

I am here not as an orator but just an ordinary retail merchant
who has sold watches for the past 30 years. I wish to tell you briefl
a few of my experiences with this one-price system as advocate
by the manufacturers and their representatives who have appeared
here hefore you from time to time in the past few weeks, and I trust
they will be of benefit to you in passing judgment as to whether
the protected system would be a benefit or a menace to the public.
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We have in the watch trade two companies, the Elgin National
Watch Co., of Elgin, Ill., and the Waltham Watch Co., of Waltham,
Mass., who together, according to the best authorities obtainable
make about 78 per cent of the watches made in this country, an
work together through the jobbers, whom they control by extending
to them large lines of credit. The jobber in turn extends a large line
of credit to the retailer, and controls him. For the past 80 or 40
years they have been able to dictate prices in this mxv down to the
consumer. Now, let us sce how it has worked out. About 12 years
a{;o my supply was stopped because of prices. In Springficld,
I, there is a watch company known as the Illinois Watch Co. It
has been in existence something like 40 years. Their goods have a
better repntation qmon% the retailers than the trust goods. They
have not the facilities for forcing on the Public their products at
a high price. For instancs, their 23 jeweléd Sangamore watch is
sold by me to the consumer for $36, and yields a good profit to the
retailer. The same grade made by the trust has a fixed price to
the consumer of $82 and yields less profit to the retailer.

Mr. Ezra T. Fitch, president of the Waltham Watch Co., favors
the onei;mce system, but does not practice it, as stated under oath
in the Waltham ». Keene case that he did not sell all of his jobbers
at the same price and never did, as long as he has been in business,
which is about 50 years. Other statements have been made that
price cutters drop a line of goods after the juice was squeczed out
of it. This is not so. ‘They have failed to cite one instance of this
kind. Once a cutter always a cutter. The public is benefited by
the low prices and the dealer by the increased volwme of business.
There is more money in it than in any other way. After my supply
was stopped I went to Europe to buy, and found that T could buy in
the open markets of Iurope, Asia, and Africa, from such deal-
ers as Hock Sang, 14 Twenty-first Street, Rangoon; Huiti-san-
dree, 6 Old China Bazaar, Caleutta: Fawkes & Sons, Madras,
India, at much less prices than I could buy in the home market.
Even in Neuchatel and Chaux de Fonds. the very heart of the Swiss
watch-making industry. the Waltham Watch Co. sells watch mate-
rials at 50 per cent discount, They attempted to stop reimportations
by contracts with foreign jobbers which would render shipments
coming back to this country dutiable for the full value of the watch.
The president of the Waltham Co. claims that it was to their ad-
vantage to buy Swiss dials and pnt them on their watches in
Europe. I have here in my hand a dial taken from a watch made in
Switzerland, with the words burned in the enamel on the back,
% Made in Waltham, Mass.,” which scems to me would indicate that
it was advantageous for the Swiss manufacturers to buy their watch
dials in Waltham, asd all this under the one-price system, A\ few

ears ago three suits were brought against me by the Waltham

atch 50. to prevent me from exercising my own judgment in put-
ting prices on my own merchandise that I had bought and paid for.
As a result, the Supreme Cowrt of the United Stutes handed down s
decision in my favor only last Monday. Tle manufacturers who say
their reputation is being ruined by cut prices have grown financially
strong at the expense of the public. The price cutter has also become
strong, and has benefited the public. I feel now that the doing away
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of the one-price system by the decision of the Surreme Court will
- work great good for the public, as well as the small dealer. -

Mr. McCor. Mr. Keane, the argument that you have made now
from your own experience is not based, as T understand it, at all upon
what we know as the price-fixing proposition, the resale price-fixing
proposition by a single individual? Does it not apply more to a
combination of manufacturers making different articles and their
coming together and endeavoring to control the price of an article?

Mpr, KeeNe. That is the object of price fixing, as I understand it,
in the watch trade.

My, McCor. And take it in the case of a watch like the Ingersoll
dollar watch or the Gillette razor or some of those well-known ar-
ticlei—-tlmt is not the practice that you have been fighting in Broad-
way

Mr. Keexe. The practice of the Ingersoll company?

Mr. McCoy. The fixing of retail prices for an Ingersoll watch and
the fixing of prices of a Gillette razor are not the sort of practices
that you have been fighting, but rather the combination of the watch
mannfacturers to keep up the prices of all of them or each of them.

Mr. Keexe. The Ingersoll is strnggling hard to keep prices at $1.

Mr, McCor. But not in combination with other manufacturers?

Mr. Keexe. The Ingersoll can hardly be quoted as a good ex-
ample. Some years ago we had in Waterbury what was known as
the Waterbury Watch Co, Tt was new at first. Their goods came
on the market 40 years ago and they were cheaper than any other

ocds known at that time.” They were the first in the field and they

nilt up an enormous business.  They had an idea that they made
better gouds, and they used their own name on the better class and
they used it too long. and they did not make a success of it. When
thev changed to the New England Watch Co. it was too late. Abonut
that time Tngersoll came on the market with his wateh and took the
business away. ITe is an independent manufacturer. [le is prac-
tically alone in the ficld of manufacturing cheap watches, T do not
think anybody can take it away from him.

Mr. McCor. The testimony here this morning has heen that there
are other-people making 73-cent watches. But, however, my peoint
is this: That so far as yon know, at-any rate, the Ingersoll concern
is not in combination with other concerns.

Mr. Keexe. Noj they own one factory and control another.

Mr, McCoy. And they have no trade agreement with some other
manufuctitrer of cheap watches thet the two will maintain the price,
each on his own watches, at a dollar?

Mr, Keexe. T do net happen to know about that, because T do not
hap{»en to deal in Ingersoll watches.

M. McCov, But the point T want to come to is this: That what

ou have been fighting suecessfully, on Broadway for several years,
1s the attempt of several watch mannfacturers, by agreement, to keep
up the price of their respective watches. Ts not that the fact?

Mr, Keexe. I have been fighting everybody in my business for
dictating prices. )

Mr. Netsox. Your objection is not only to one form, but to atl
forms of fixing retail prices?

Myr. Keexe. All forms. Ingersoll fixes prices all over the country.
They charge a price here, and they force the dealers all over the
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qgl_m:ry to sell at the same price. The jewelers are a very small
e,

pegi)r. McCov. Do you mean that the Ingersoll watch sold at $1 here,

is sold at a less price abroad at retail

Mr. Keene. I have not followed that, but if they do not sell it to
the d%aler at a lower price abroad, I do not think they would get
very far.

Mr. Voisteap, Do you think you have a watch in Europe that sells
at a much less figure than the Ingersoll?

Mr. Keexe. Yes; in Germany, the Roskopf watch sells for 8 marks,
something like that, or 2 marks 50. You can not go to Europe with
an American article unless you make the price lower, and that is done
at the expense of the American public, but not in the watch line.

The Crairman. In the course of your business you have been go-
ing over to Europe and buying American watches there for less than
what you could buy them here and bringing them back here and sell-
ing them at retail, have you not?

{r. Keene, Yes, sir.

Mr. NeusoN, American-made watches?

Mr, Keene. Yes, sir; American-made watches.

Mr, NeLson, Andypny the import duties?

The Cuamian. You do not have them,

Mr. NevsoN. Noj that is right.

Mr. Keexe. No; you put the foreign dials on them and that takes
away the profit.

Mr. FFrizHexry. As I understand it, Eou go to Europe and buy
American watches and import them back to the United States and
then sell them for less than they would cost you here?

Mr. Keexe, Yes.

Mr. FrrizHenry. Not only less than the other dealers sell the same
goods, but less than you could have bought them heret

Mr. Keexe. Yes; the most surprising thing of all is this: When I
first went there—when the thing was new—I made a contract,
through a_jobber for some dealer, for watches at 19 shillings each
($1.75). They contracted to deliver 2,000 watches that fall or ‘g‘\]y
a. penalty of 12 shillings a watch. They found out that the goods
were conling to America and they only delivered 100. Those watches
}\'ﬁe sold for $8.25, and I could have sold 10,000 at that price to other

obbers, :
y Mr. FrrzHexgry, How much would that same watch have cost you
if {ou had bought it in the regular way in the United States?

Mr. Keexe, It was abont $8.50 that that cost, but they kept the
market so short that the dealers were paying a preminm to get the
watches here and they contracted to deliver a certain amount or pay
a certain penalty. I know I collected some of the penalties.

Mr. Nessox. The jobber made a contract with you?

My, Keexe, The jobber over there?

Mr. Nerson. Yes.

Mr. Keexe)” Yes,

Mr. Neesox. And he was also protected by a contract?

Mr, Keexe, Ite made a contract with the London office of the
Keystone-Elgin Co. and they wanted to take on a contract to deliver
10,000, 8,000 to come the following year. It has been their policy
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i
and their method to keep the market short here, and ship their goods
over there at a lower price.

Mr. Neison. In order to keep.up the price here?

Mr. Keene. Yes.

Mpr, NetsoN. Then, the two companies are acting together?

Mr, Keene. Yes.

Mr. FirzHexay. Now, in reference to this dial that was put on,
how was this dial marked?

Mr, Keexe, It was marked “ Q’Hara, Waltham, Mass.” O'Hara
was a man who worked in the Waltham factory. He was a great
friend of Mr. Fitch, the president. Mr, Fitch bought his dials from
him. That watch came from Switzerland. I bought that watch in
Switzerland—seme 100 of them—and some customer here had bought
it and broke the dial and it was brought in for a new dial. The
name of the watch is the Dreadnaught.

Mr. FirzHesgry., On the back of the dial there is “O'Hara,
Waltham, Mass.”

Mr. Keexe, That meauns the “ O’Hara Dial Co.” It is on a Swiss
walch. The Swiss people evidently bought their dinls in Waltham.

The Cuiairman, It is a Swiss-made watch with a Waltham dial
on it.

Mr. Vorstean, 1ow long since you imported any of those watches?

Mr. Keexe. Two or three years. I have forgotten exactly,

Mr. Voistean. You have not been importing an Iatelg?

Mr. Keexe. No. I am going over next month. The duty has
been reduced 30 per cent, so that, I think, I can go over and buy them
and just pay the duty and still undersell them. I have seen con-
tracts where they sell for $2 what we pay $1 for here.

Mr. Beun, After the Swiss dialing was put on they were held
dutiable?

Mr. Keene. Yes; if one watch was found in a thousand watches
t;,igh a %\\'is dial on it you would have to pay the duty on the whole
thousand.

Mzr. Bears. That is the only change thut was made in the watch?

Mr. Keexe. Yes, sir.

Mr. Béare. That makes it dutinble? .
Mr. Keexe. Yes. The protected price system in this count
makes this possible.  When yon buy a watch made by the Waltham
Watch Co., or the Ingersoll Watch Co., or any other well-known
American companr, you are paying 50 cents for the name and 50
cents for the watch, and you buy the name every time you buy one,

and nothing else.
er.‘I:eALL. A watch that sold at $82 here would sell at what price
abroac

Mr. Kerxe. That sold for about $31. It is the Riverside wateh,
made in Waltham. Tt sold abroad for $10. The suit they brought
agninst me here was to ehlice me to charge $28.50. I have copies
of the cantracts here showing that fact,

Mr. Moraax. Do yon know whether the foreign manufacturers to
some extent follow the same policy? Do they in some cases sell
cheaper here than at homet

Mr. Keene. I do not know.
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Mr. Nerson. What is their object in selling at such an extraordi-
na{frprice at home{ ' .

. Keene. They are in a position here to charge a high rate. An
independent company may make watches but can not sell them at
their own price.

Mr. Vorsteap. Take the Riverside Co. that you speak of. You
say they sell their watches at $10 and they are trying to sell them
here for $28, . )

Mr. Keene. You mean the wholesale price? .

Mr, Vorstean, The Iuropean price is $28 wholesale,

Mr. Keene. Yes. .

Mpr, Voustean, What is the wholesale price in this country?

Mr. Keexe. At the present time it is about $21.60, less G per cent,

Mr. Vorsteap. What was it at that time? . )

Mpr. Keexe, $21.50, less 6 per cent, )

Mr. McCoy. Mr. Keene, by what claim of right did they try to
make you sell this watch at $28 or any other figure?

Mr. Keexe. They had these little stickers printed on the box and
they tried to say that I made a contract in the open market when I
bought them with the little sticker on them, It is impossible to get
them in any other way.’

The Crairyan. You can read that sticker, Mr. McCoy.

Mn-é NetsoN. I have a Howard watch. Is that controlled by the
trust

Mr. Keexe. The parties that now control it are controlled by the
trust. It is owned by the Keystone Watch Co. They bought the
smtent and name of the old Howard wateh, but it is not as good as

he old Howard watch.

M. NeLson. And they have fixed the price on it?

Mr. Keexe. They have fixed the price on it at $160 when an inde-
pendent company, which has not the facilities for perfecting its
goods, sells it to me so that T can sell it at $87—a watch exactly as
good as one they ean sell at $160.

Mr. McCoy. What means do you think they have for foisting
their watches on the [l)ublic?

Mr. Keexe, They have been in business for 50 years and they
control the jobbers. Their goods are so strong in the market that
no jobber ean go in the watch business without these two lines. They
walk into his office and give him his orders, like this Keystone Co.
did. Itt is a branch of the trust now being prosecuted by the Gov-
ernment,

Mr. McCov. You mean that no jobber ean go into business because
of the reputation of this trust, and the people want their watches?

Mr, Xeene. The small manufacturers have been in business for 40

ears, and they do not have the opportunity of dictating to these
jobbers as the bix‘g companies do, )

Mr. McCov. We had the president of the Hamilton Watch Co.
as a witness the other day, and my recollection is that he claimed
that he makes 300 watches'a day. ‘That is a small business, is it not?

Mr. Keexne. Yes; they make only high-grade watches.

Mr. McCorv. He testified that he had been able to control the job-
bers and retailers' selling price up to the present time.
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Mr. Keene. Well, I will tell you how that was done, They muke
arrangements with the manager of a railroad to put a time system
on that road, and they appoint inspectors, and so on, to inspect the
men’s watches and see that they have pro‘)er watches, and they ad-
vertise the well-known engineers and put their pictures in the maga-
zines and talk nice to them, and they manage to make a demand on
the railroads for that Hamilton watch. They sell no cheap watches,
I understand they claim to sell about 50 per cent or 55 per cent of
the high-grade watches used on railroads.

Mr. McCor, Now, they claim another advantage for their practice
of fixing prices: That they make their interchangeable parts in large

- quantities, so that any jeweler in a small town who sold a Hamilton
watch could afford to carry these parts, and the customer always
knows that he can come back to the jeweler and easily get a repair
part or have his watch looked out for.

Mr. Keexe, That is true of every watch company in existence
here and abroad. .

Mr. McCoy. If T buy a Waltham watch, is there anybody that I
can go to and have him look after that watch without paying any-
thing for having the repairs done?

Mr. Keexe. You look to the man you bought the watch from to
make it good within a reasonable time. You do not take the train
to Lancaster, Pa., and see the president of the company.

Mr. McCoy. They claim they have to maintain a repair shop
costing $25,000; and no matter what puts the watch out of business,
even { lougfn it was through no defect in the watch, they would take
it back and give another,

Mr. Keexe. Well, they could do anything for the enormous price
they get for their watches. Mr, Ingersoll, I understand—you can
buy one of his watches for a dollar and carry it for 5 or 10 years,
and you can say, “I want a new watch,” and you are handed a new
watch for 23 cents.

Mr. McCoy. Isnot that an advantage to the public?

Mr. Keexe. Yes, sir; and also to Ingersoll,

Mr. McCoy. But Ingersoll does not do it from charity?

Mpr. Keexe. Yes, sir. .

Mr. McCov. He claims that he can do that by reason of the fact
that he sells so many of the watches, and that fact is due to the price
maintenance. . .

Mv. Keene. They can do lots of things. They can give him a
n}lleal 5icket, and they ought to do it, if they can sell watches the way
they do. .

Mr. McCoy. So that there is no advantage to the public then?

b I\{rr. Keexe. Noj because there is only a small percentage who come
ack.

Mr. McCoy. Well, T am not sure about that, because I have some
boys, and T have had to take their watches back to the jeweler to be
replaced. because the boys step on them or get them out of order.

Mr. Keexe. Where do you take them?

Mr. McCoy. To Ingersoll’s place, on Courtland and Vesey Streets,
or wherever it is. .

Mr. Kerxe. The poor jeweler has to stand for anything the watch
companies do. They have to repair the watches, and that is why

they—
















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































