
CoiloitussF1 SEENATR..\ Ru~roxr
. .

1,G:l., -Xi-d &eeion. No. 698.

UNLAWFUL RESTRAINTS AND MONOPOLIES.

JULY 22, 1914.-Ordered to be printed.

Mr. CuipieRow,, from the Committee on the Judiciary, submitted
the following

REPORT.

t'i[Tolcmpany HI. R. 15057.1

Thhfe~onittee on t4,e Jaidiciary, having hd under consideration
the bill ,, IR. 15657) to supplement ting laWs against iunlawfull
restro$*ts and xi0upol es, and for other purposes report the same
to thle.S btewith the recommendation that it be amended as shown
on thQif4B j tiq il1, and that, as amended, it do pass.

Ititell, at t1e p 0te¼ to state the theory1f, the bill, both as it
passed 4Jouse6j~f $7prtativ~s nd as it is proposed to be
amen44d;jpy the gengrgl cpe of the louse measure is unchanged.
It is tp propose4, amendments to alter,l amend, or
chang' Aip ytyrespeqy t original Shermarn Antitrust Act of Jul 2,
1890., '. purpqsithlyt supplement that act and thh other
antitf'.4 Kr re to in q ftml-1 of the bill. Broadly stated, the
bill in is trbatmen of unlawful restraint and monopofles, see to
prohibit' and ikake unlawful certain trade practices which, as a rule,
singly and in themsels, are not covered by the act of July 2, 1890,
or ot er existing antitrust acts, and thus, by making these practices
illegal to Arret the cr ,iofgoftrust)conspiracies, and monopolies
in theiricipiency and before consummation. Among other of these
trado,,pricti s which !are' denounced and made unlawful be
inentiond .dis~riminationi in- prices for the purpose 'of .wroii ully
injurig or d4troYing the business of competitors; exclusive and tying
contract; holding companies; and interlocking directratds.

Existing antitrust acts are further supplemented by a provision
that whenever a corporation shall violate the: antitrust acts such
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2UNIAWFUL BR8TRANTS AND MONOPOLIES.

violation shall be regarded as that also of the individu4 director
and officers of the corporation who shall have authorized ored,
or committed any of the acts constituting such violation, tkusu' ng
the personal guilt of the officials of the corporation who are respon-
sible for.the infraction of the law.
The other important and general purposes of the bill are to exempt

labor, agricultural, horticultural, and other organizations from the
operation of the antitrust acts; to regulate tie issuance of tem-
porary restraining orders and injunctions generally by the Federal
courts, and particularly in labor controversies, and to make provision
for the trial by jury of contempts committed without the presence
of the court.
The following is the analysis of the bill as made by the Committee

onf the Judiciary of the House of Representatives in their report
recommending its passage:

"ANALYSIS OF THE BrIL.

I.

- DEFINITIONS OF TERMS.

Section 1 of the bill defines technically for the purposes
of this bill certain words phrases, and terms uscd _in the
body of the bill. The definitions thus given are designed
merely for convenient reference and to avoid repetition.
The definition of commerce, it will be observed, is broadened
so as to include trade and commerce between any insular
possessions or other places under the jurisdiction of the
United States which at present do not come within the
scope of the Sterman antitrust law or other laws relating
to trusts. The act approved July 2, 1890, and commonly
referred to as the Sherman law, and supplementAry 1e6gisa
tion pertaining to the same subject, are, restricted in applica-
tion to commerce among the several Statesi and Teirto~ries,
the District of Columbia, and with foreign n~tions. Your
committee can conceive of no good reason why 'th6 insular
ossessions or other places now under the risdtoion. of the

United States should not be- included WiAhin the/ provision
of our antitrust laws, and with this idea in view we have
accordingly in this bill broadened the scope of these laws so
as to make them applicable to all places under the jurisdie-
tion of the United States.

II.

PRIOC DISRIMWNATIONg.

Section 2 of the bill is intended to prevent unfair disrlini-
nations. It, is expressly designed with the 'view of correcting
and forbidding a common and widespread unfair trade prac-
tice whereby certain great corporations and iaso certain,,
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UNLAWFUL BRSTWNTB AND MONOPOLIJS.

sm-ller concerns which seek to secure a monopoly in trade
ana commerce by aping the methods of the great corpora-
tions, have heretofore endeavored- to destroy competition
awd render unprofitable, the business of competitors by sell-
ig their goods, wares7 and merchandise ata less price in the
particular communities where their rivals are engaged in
business than at other places throughout the county. This
section expressly forbids discrimimation in price between
different dealers of commodities that are sold for use, con-
sumption, or reale within the United States or any place
within its jurisdiction, when such discrimination is made
with the purpose or intent to thereby destroy or wrongfully
injure the business of a competitor either of such dealer. or
seller. - It Will be observed that the language used makes
this section applicable only to domestic commerce, or, in
other words, its application is restricted to commerce carried
on in the United States, or in places under the jurisdiction
thereof, and has no reference to commodities sold either in
this country or abroad which are intended solely for our
export trade. The violation of any of the provisions of
this section is made a misdemeanor, and is made punish-
able by fine or imprisonment, or both. Thero are two pro-
vio08 in this section which are important. The first proviso
perfiis discrimination in, prices of commodities on account
of differences, in grade, quality, and quantity of the com-
modity sold, or that makes only due allowance for differ-
ence cost of transportation. The second proviso per-
mits persons selling goods, wares, and merchandise in com-
merco to select their own customers, except as provided in
'section 3, whi e will be considered later. The necessity for
legislation to prevent unfair discriminations in prices with a
view of destroying comp-Aition needs little argument to sus-
tam the wisdom of it. In, the past it has been a inout com-
mon practice of great and powerful combinations engagtod. in
commerce--notably the Standard Oil Co., and the American
Tobacco Co., and others of less notoriety, but of great influ-
ence-to lower prices of their commodities, oftentimes below
the cost of production in. certain communities and sections
where they had competition1 with the intent to destroy and
make unprofitable the business of their competitors, and
with the ultimate purpose in view of thereby acquiring a
monopoly in the particular locality or section in which the
discriminating price is made. Every concern that engages
in this evil practice must of necessity recoup its losses in
the particular communities or sections where their commodi-
ties are sold below cost or without a fair profit by raising the
trice of this same lams of commodities above their fair mar-
et value in other sections or communities. Such a system

or practice is so manifestly unfair and unjust, not only to
competitors who are directly injured thereby but to the, gen-
eral public, that your committee is strongly of the opinion
that the present antitrust laws ought to be supplemented
by making this particular form of discrimination a specific
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U#LAWFUL MRSTRAINTS AND MONOPOLME

offense under the law when practiced by those engined; i
commerce,

The necessity for such legislation is shown by the fact
that 19 States have enactedlaws forbidding this particular
form of discrimination within their borders.- Thes State
statutes have practically all been enacted in t-the last few
years, and most of them in the years 1911, 1912, Ed 1913k
It is important that these State statutes be supplemented
by additional legislation by Congress, for it is now possible
for one of these great corporations doing bushim; in not
only the 48 States but throughout the world to lower the
prices of its commodities in a particular State and $ell within
that State at a uniform price in compliance with State laws,
and thereby destroy the business of all independent con
cerns and competitors operating within the State. The los
incurred by such gigantic effort in destroying competition
can be more than regained by general increase in the prim
of their commodities in other sections. In fact, complaint
has been made to your committee that efforts have been
made by certain great corporations engaged in commerce
in some of the States which have enacted statutes forbid-
ding such discrimination to circumvent the State lawsby
the methods above described. In seeking to enact section
2 into law we are not dealing with an imaginary evil or
against ancient practices long since abandoned, hut are
attempting to deal with a real, existing, widespread, un-
fair andtunjusttrade practice that ought at once to be pro.
hibited in so far as it 'is within the power of conres to
deal with the subject. This we think is accomplivhedbv
section 2 of this bill. As further showing tho neetitV f6r
such legislation, we call attention to th I3tateswhich hafe
heretofore adonpted statutes valy lhg in form but for the
burrse of preventing unfair discriminations in price, as
follows;

1. Arkansas, act 1905, as amended March 12, 1913.
2. Idaho, antitrust act of 1911.
3. Iowa Revised Statutes.
4. Louisiana agt of 1908.
5. Missouri, isevied Statutea.
6. Nebraska, act of 1913.
7. New Jersey- act 1913.
8. North Carofina, act 1913.
9. Oklahoma, act 1913,
10. South Carolina, act 1902.
11. Utahjact 1913.
12. Wisconsin, act 1913.
13. Wyoming, Revised Statutes, 1911.
14. Kansas, act 1905.
15. Michigan,act 1913.
16. Machus'etti, act 1912.
17. Montana, act 1913.
18. North Dakota,;act of 1913.
19. California, act 1913.
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III.

MINE PRODUO .

Section 3 of the bill make3 it unlawful for the owner or
operator of a mine, or the person controlling the sale of the
product thereof in commerce, to arbitrarily refuse to sell such
product to a responsible person who applies to purchase the
same. This section, like section 2, is limited in its applica-
tion to the United States and to places under the jurisdiction
thereof, and has no reference to persons desiring to purchase
such a product for export sale. In that case the seller is
permitted to arbitrarily refuse to sell to a responsible bidder,
for otherwise a foreign dealer being responsible might pur-
chase the entire output of a mine, to the detriment of manu-
facturers and dealers in the United States and the owner
be powerless to prevent it. The section is based on the broad
conservation idea that natural products such as iron coal, and
other minerals, stored in the earth as the result oi nature's
laws should not be monopolized by the mere acquisition of
the title to the lands which contain such resources. The
design is to prevent those who have acquired or may acquire
a monopoly or partial monopoly of mines from discriminat
ing against certain manufacturers, railroads, or other persons
who need the products of the mines in carrying on their
industries where the commodity is used in its crude state, as
coal, and, further to prevent arbitrary discrimination against
responsible purchasers who desire to obtain such products
for use-or consumption or for resale to persons who desire
to purchase same for use or consumption.
thisprovsion is new, but in view of the fact that many

railroad corporations, the United States Steel Corporation,
and other corporations have acquired and own, either directly
or indirectly, through the medium of subsidiary corporations,
vast areas of land containing coal, iron, and copper and other
minerals in common use, we feel that this legislation is needed
and fully justified.LBy its enactment into law we make it
impossible for more ownersbip of mines to enable the owners
or those disposing of the products thereof to direct the dis-
posed of such products into monopolistic channels of trade.
Ittill liberate om the power of the trust every small manu-
facturer who is compelled to go into the open market for his
raw material and every person who desires to purchase coal
for use or :for Wesale to those who desire to purchase for use
or consumption, and will afford to every suc] manufacturer
an opportunity to purchase same for cash wherever offered
for sale -in commerce. The section expressly forbids the
wine owner or person controlling the sale of the product of
the Imine to arbitrarily refuse to sell such product to any
responsible purchaser, and thereby prevents the mine owner
or operator from giving the preference to another and rival
dealer in the disposal of such product.
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IV.

EXCLUBIVE AN) "TYING" CONTRACTS.

Section 4 of this bill has apparentl been much miunder-
stood, and great confusion seems to have arisen in regard to
its provisions. Whether designedly or from a misunder-
stan(ling of its purport, we know not, but it has been con-
tended very earnestly that its provisions prevent exclusive
or sole agencies. It not only does not prohibit or forbid
exclusive agencies, but on the contrary it in no way whatever
relates to agencies properly so termed. Let us therefore
consider what this section really accomplishes. It prohib-
its the exclusive or "tying" contract made between the
manufacturer and the dealer by purchase or lease, whereby
the latter agrees, as a condition of his contract, not to use or
deal in the commodities of the competitor or rival of the
seller- or lessor. -- It is designed merely to prevent this un.-
fair trade practice now so common throughout the county,
and which is generally regarded by everyone who has given
the subject any serious consi(leration as unjust to the local
dealer and to the community and as monopolistic in its
effects. The section provides that any person engaged in
commerce who either leases or makes a sale of goods, wares,
and merchandise in the United States or in any places under
its jurisdiction on the condition or understanding that the
lessee or purchaser thereof shall not use or deal in the goods,
wares, merchandise, machinery, supplies, or other commodi-
ties of a competitor of either the lessor or seller shall be
deemed guilty of a misdemeanor and plunished as provided
in the section. The words "or fix a price charged therefor
or discount therefrom or rebate upon such price" are
merely descriptive of the different methods used by the
manufacturers to in(luce the dealer or local merchant to en-
ter into this exclusive or "tying" contract, which obligates
him to surrender a right which every dealer should enijoy,
namely, to handle any manufacturer's goods, ware:., or mer-
chandise he sees fit to handle. Of court, the manufacturer
must offer some very flattering and extraor(linary induce-
ments on his part, for othorwiSe no dealer would be foolish
enough to enter into any such (contract. rpe first induce-
ment inl every -cae must of necessity relate to prico.
By fixing the price so high that the retail dealer will make

an extraordinary or unusual profit on' the commodities
actually sold, the manufacturer is enabled to induce him
to enter into an arrangement whereby the local dealer can
actually increase his profits for the time being at least by
giving up his entire trade in competitive commodities
which he is compelled to handle on a small margin. But,
rest assured that when the local dealer enters into such a
contract and gives up a portion of his trade to rivals, he
at once attempts by the aid of the manufacturer to establish
a monopoly in the trade of the commodity handled under
the exclusive contract and sold at a higher profit. If the
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UZLAWFUL RCTRAINTS AND MONOPOLIES.

.transacfion; results in completely driving out competitive
articles from the community as the contract by its terms
takes them out of the business of the local dealer, there can
be little room to question the contention of the advocates of
this System that both the manufacturer and the dealer are
benefited by the transaction, If on the contrary the local
merchant who bas tied his hands by an exclusive contract
can not drive out of the community competitive articles
and thereby secure a monopoly of the trade in his immediate
locality, it is manifest that he bas been seriously hampered
and injured in his business by the restrictions placed upon
himn by his contract. But, the advocates of this system
and practice of monopoly, in dealing with this question never
look beyond the manufacturer or the local dealer to the
millions of American consumers who are compelled to pur-
chase daily the necessary food, raiment, and all the neces-
sities of life through the ordinary channels of trade in their
respective communities. What about the interest of con-
sumers-the general public-the American people as a
whole? How do they fare under this unnatural arbitrary
system and trade practice devised by American manu-
facturers and put in operation by great and powerful
combinations in trade for their own enrichment and weth
the ultimate view of obtaining a complete monopoly in
their special line of industry? Undoubtedly, the system
results in higher prices to consumers. Great department
stores, and mail-order houses flourish under it, Local
customers can not purchase or obtain at their local stores
particular commodities desired and often necessary and
hence are compelled to send their money abroad in.order
to secure teio desired. commodity which ought under any
fair system to be procurable in their local community
through their local dealer. On account of this very con-
dition, the temptation to the local merchant is very strong
to break away from his contract and to deal in the com-
modities of others. The needs of his customers demand
constantly that he should do so.
Thecustomerhaving oncegone to another dealer or procured

the desired commodity through a mail-order house may not
return to his local dealer and the goods purchased under an
exclusive or "tying" contract may remain on the shelves of
the local merchPiant unsold. The local dealer has invested
his money in them; he has paid for them; they belong to
him. But the manufacturer has a contract that binds him
not to deal in other like commodities. So every such con-
tract provides for a discount from or rebate upon such price
as a further inducement for the local merchant or retailer to
enter into 'a discriminating contract which ties his hands.
What aisthe sroult? Let us see. What is the motive and
purpose of the manufacturer in making or entering into such
exclusive contract ? It is undoubtedly his purpose to drive
out competition and to establish a monopoly in the sale of
his commodities in that particular community or locality.
His contract by its express terms completely shuts out com-
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8 TLAWFUL RESTRINTS A*D MO*OPOiE8.

petition in the business of the loal dealer with whom he
makes it. tre dealer bound by this 'exclusive contract nit
to handle the goods, wares, and merchandise of another be.-
comes the ally of the manufacturer in his effort and purpose
to drive' out competition in the locality or community' n
which such commodities are sold. This is done by means
of extensive advertising, and let it be borne in mind also that
this advertising is added in the price of the commodities and
paid for by the consumer. If by the combined efforts of the
manufacturer and the local dealer and the glowing and over-
drawn and oftextimes false advertisements competitorsare
compelled to retire from the field, a monopoly in the paftlc-
ular community or locality is the invariable resUlt. in thi
connection it is important to state that to-day in everyvil-
lage and locality wTore there is only a single store and this
exclusive or "tying" contract is entered- into' between the
manufacturer and the local dealer concerning any commod-
ity, the exclusive or tryingg" contract' gives both the manu-
facturer and the local dealer a complete monopoly of that
particular commodity in the locality or community. That
the effect of such a system is detrimental to the consUmers
and to the general public can not be questioned for a
moment.
The public is compelled to pay a higher price and local

customers are put to the inconvenience of securing many
commodities in other communities or through mail-order
houses that can not be procured at their local stores The
price is raised as an inducement. This is the locl efect.
Where the concern mAking these contracts is already tet
and powerful, such as the United Shoe Machihery Co.,Athe
American Tobacco Co., and the General Film Co., the
exclusive or "tying" contract made with local dealer
becomes one of the greatest agencies and instrumentalitiei
of monopoly ever devised by the brain of man. It co'm-
pletely shuts out competitors, not only from trade in which
they are already engaged, but from the opportunities to
build urp trade in any community where those great! and
powerful combinatios are operating under this syston ad
practice. By this method and practice the Shoo Machlner-y
Co. has&built up a monopoly that owns and controls the endihe
machinery now being used all oatshobymanufacturin
houses of the United States. o indepondenit mlnufac-
turer of shoo machines has 'the slightest opportunity
build up any considerable trade ri his country hile this
condition obtains. If a m'Aanufacturer who i's using maehin'~
of the Shoe Machinlery Co. were to purchase' and pl4ce a
machine manufactured by any independent company i ahis
establishment, the Shoe Machineory Co.oulh[under itt
contracts withdraw all their ma'chinory fro ththe establish-
ment of the shoe manufacturer' and thereby wreck the
business of the manufacturer'. The General Film Co., by
the same method practiced by the Shoe, Machinely Co.
under the 'lease system, has practically dettoyd all Om-
petition and acquired a virtual monopoly of all films ithanu-
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XNLAWUL BMTEmANTS AND MONOPOLME.

factored and sold in the United States. ;When we con-
sider contracts of ales made: under. this systm, the reCult
to the consumer, the general public, and the local dealer
and his business is even Worse than under the leas system.
The local dealer is required, under the contract system to

purchase and pay for each article secured for his business.
Hie is required tocontrapt for purchase on cOn(lition that
he will not deal ill liko articles manufactured by competito'
If he can not soll the commodities so purchased, ho must go
out of business, It was shown in testimony before the com-
mittee during the recent hearings that a certain automobile
manufacturing company, with a capital of only $2,000,000,
had made a profit of $25,000,000 not on their investment in
a single year. Was that a profit on the $2,000,000 actually
invested by the manufacturing company? Not at all. Yt
wvas the profit on that $2,000,000 supplemented by many
times that many millions actually invested by local dealers
in the maehinies of that company by so-called selling
agencies throughout the country. Tbe selling agencies are
not in reality agencies at all, but are purchasers andl owners
of machines who have paid the full price therofor under
contracts conditioned that these same dealers will not deal
in the machines of any competitor or rival company. These
extraordinary profits have been made largely on mdney
actually invested in machines by customers, hundreds of
which remain unsold in the possession of the local dealer.
This illustration alone is sufficient to show the absolute
unfairness of any such practice or system. The system is
wholly bad for consumers and the general public, and in its
last analysis detrimental to the interests of local (lealors
generally. We have penalized this practice under the pro-
visions of section 4 and made it a misdemeanor l)unishable
as proscribed in the section.

V.

SUPPLEMENT SECTION 7 OF S9IERMAN ACT.

Section 5 is supplementary to the existing laws and
extenids the remedy under'section 7 of the Sherman Act to
persolls injured in their business or property by the wrong-
ful acts of persons or combinations violating any of the anti-
trust, laws, and allows the recovery of threefold damages
therefor.

VI.

DEC1BREE ADMISSIBLE IN OTHER SUIT.

Section '6 provides that a final decree obtained by the
United States in a suit to dissolve a corporation or unlawful
combibation may be offeredmin evidence in a suit brought by
a private suitor for: damnages under the antitrust laws by
reason of the unlawful acts of the defendant corporation,
and that when such decree or judgment is so offered it shal
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UNLAWFUL BESThAINTS AD MONOPOLEs.

be conclusive evidence of the same facts and be conclusive
as to the same questions of law as between the parties in
the original suit or proceeding. This section also provides
that the statutes of limitations shall be suspended in fivor
of private litigants who have sustained amage o their
property or business by the wrongful acts of the defendant
during the jpendency of the suit or proceeding instituted by
or on behalf of the United States. The entire provisions is
intended to help persons of small means who are injured in
their property or business by combinations or corporations
violating the antitrust laws.

It is in keeping with a recommendation made by the
President in his message to Congress on the general subject
of trusts and monopolies.

VII.
FRATERNAL, LABOR, AND OTHER ORGANIZATIONS.

The object of section 7 is to make clear certain ?uestions
about which doubt has arisen as to whether or not fraternal,
labor, consumers, agricultural, or horticultural organizations,
orders or associations organized for mutual hel) not having
capital stock or conducted for profit, come within the scope
and purview of the Sherman antitrust law in such way as to
warrant the courts under interpretations heretofore given to
that law to enter a decree for the dissolution of such organi-
zations, orders, or associations upon a proper showing, as
may be clone in regard to industrial corporations and com-
binations which have been found to be -guilty of violation of
its provisions.
A second paragraph is inserted in this section to remove a

question of doubt as to whether associations of traffic,
operating, accounting or other officers of common carrers
for the purpose of conferring among themselves or of making
any lawful agreement as to any matter which is subject to
the regulating or supervisory jurisdiction of the, Interstate
Commerce Comoission, come within the prohibitions of the
antitrust laws.

It was contended before your committee by Mr. Gomperg,
president of the American Federation of Labor, that under
the interpretations of the Shermnaln law as construed by.the
courts, the labor organizations as they exist to-day might,
under certain conditions, be deemed and held illegal com-
binations in restraint of trade and be dissolved by a decree
of the court under section 4 of the act of Jul 2, 1890, and
that the American Federation of Labor. and a organizations
affiliated with it exist and operate to-day at the sufferance
of the administration in power. Mr. Gompers, among other
things in hi 'address before the committees said.

Gentlemen, tinder the intorprotation placed u on the herman antitrust
law by the courts, It is within the province antwithin! the poer'of niy
adminitation at any time to begin proceedings to diaolve-any orgazation
of labor In the United Stated and to take charge of and teeive whatever
funds any worker or organization may have wanted to contribute or felt
that it is his duty to contribute to the organization.

lo
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Mr. WEBB. Are there any suits pending in the

end Mr. Goinperi?.
ir, (GONpERs,; There Xare no smits now penclndi, an

workilugmen, the window-glass workers, was disolved
under the provisions of the Sherman antitrust law, chargedan an illegal combination in restraint of trade. And while orgizetion was dissolved Ly action of the court yet it furor, for

reason: I have no deire to reflect upon the men are charge of that
organization asIts officers and representatives, was, judgment,

supine cowardOs for them not to resist an attempt of the dissolution of

their aoid effort an a voluntary organization
only thingthey-p'Ised--the power to labor.

Mr. WEBRn ilave you any case where a labor dia-
solved simply becaufb they themselvesunitedwageantdwent no foer linuniting with the manufacturers?

Mr.(iOMPERS. I can not tell you, sir about that, veryevenceof the llfe oftheorganization- WhatI want convey is this,there are probably, of these 30,000or mowr local associations workinginen,
what we call localunions of working men and workingwomen, probably

more than two-thirds of whom have agreements employers. As

matter of fact, I think that every observer' fndever humanitarian who
knows greeted with the greatest 4atlsfaction ,the

the sweated industries of New York City and
sweatshops and long hours of- labor, and,the burdensome,

prevailing, and established the, combination
men and work women by which certain standards are enforced,
no employer can become a moniber of the manufacturers' association

thattrade unless heis9willingto undersign an

conditions prevailing in the protocolwill be him. Y~et,
under the provisions of the Shorman antitrust

manufacturershas been sued; think, for somethinglike because

it a conspiracy restraint of trade

What I mean tobay isthi0 I am-r prectlysatisfied my own mind

the AttorneyGenoralof thisadministration
United States under thepresent administration, is going.to dissolvemake any attempt to dissolve theorganizations of the workingpeopleof this
country. I firrly believe that if there should beany individ-ual

or
an aggregation of Individuals, guilty of any crnie that

administrationwouldproceed against,them justas readily, and perhaps
more any, other; I am speaking ofthe procedure organiza-

tions themelves and the dissolution of theM. cantoll
this administration is going to conitnnu very

policyis going
li

pursued; that Is, the policy permitting these associa-

tions to exit withoutinterferenceor attempts t isolate

toll? What may come; what may not the future hold In store us work-

ingpeople who ae engad in an effort for the wenwto toltommake life better worth living? We Want a

matterof suffferance, subject tothe- whimis or to chances via-
dictivenes ofanyldd4instration orof an administration officer Our exist-

ence is Ijteified not only by our history but our existence li
best concept of whatcoiostftultea l6w kis Is

notonly the conscience; It is not only an outrage justice; isall out-

rage upon our anguage to attempt topaic e in category a combi-

nation of meneengad in the speculation and

of labor aid,
b

he products of the Nil on the one band associtions

men and women who own nothing butthemselves
notnbuutttemeI've's and their power

Mr, Fw'D,; want to see ifI understand y our

your poition under the oxistin status of the determinedFFedel courts, if the AttorneyCenoral should proceed dissolve

your labor orgzations they could be dissolved. Is propoionl?
Mr. GomiPEa. Yes, sr.

Mr.

Fto
And that your existence, therefore, suf-fere i of the adminsaon which happens to power forh e time

beini?
mr.Gou'iis. Yes, sir.
Mr.FLOD. What you desire is for us to give you a status

law?

1.1
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Mr. (*oMPxuB. Yes, sir.
Mr. FLoYD, So you can cary on this cooperative work on behalf of tX

laborers of the country and of the different organizations without being
under the ban of the existing law?
Mr. GOMPERS. Yes, sir,
In the light of previous decisionss of the courts and in view

of a possible interpretation of the law which would empower
the courts to order the dissolution of such organizations and
associations, your committee feels that all doubt should be
removed as to the'legality of the existence and operations~of
these organizations and associations, and, that the law
should not be construel in such a way as to authorize their
dissolution by the courts under the antitrust Iaws or-to
forbid the individual members of such associations from
carrying out the legitimate and lawful objects of their so-
ciations. This wil be accomplished by the provisions of
section 7 of this bill, which recognize as legal the oxistence
and operations of fraternal, labor, consumers, agricultural,
or horticultural organizations, orders, or associations or-
ganizeed for purposes of mutual help, and- not having capital
stock or conducted for profit, and forbids the danger and
possibility of the dissolution of such organizations, orders,
or sociations by a decree of the courts' as unlawful com-
binations in restraint of trade or commerce under the pro-
visions of the antitrust laws. It also guarantees to indi-
vidual members of such organizations, orders, or associa-
tions, the right, to pursue without molestation or legal re-
straint the legitimate objects of such association. This sec-
tion should be construed in connection *ith sections 15 to
22, inclusive, which regulate the issuance'of injunctions and
provide for jury trials in certain cases of contempts in Fed-
eral courts. 'he sections relating to injunctions and con-
tempts constitute for labor a complete bill of rights in
equitable proceedings in United States courts,

This section further provides that nothings .contained in
the antitrust laws shall be construed to forbid.associations
of traffic, operating, accounting or other officers of cominon
carriers for the purpose of conferring among themselves or
of making any lawful agreement as to anymatter which 'is
subject to the regulating or supervisory jurisdiction of the
Interstate Commerce Commission. In aettial practice the
officers of common carriers in the interest of the public' and
to avoid complications must necessarily confer with "the
officers of other railroad conpanieq, but as aOl agreementsior
arrangements made between them' are subject to the jurisdic-
tion of theInterstate Commer6e Commission, youricommittee
consider it but just to make clear that such associations are
not in violation of the Sherman Act. When the desirability
of this provision was brought' to, the attention of the; com-
mittee the question was referred tb the Intertote Conmmeie'
Commsionby the chairman of the coom'itte forits opinion
in regard to the proposed legislation, and ,h~ii proven. r
drawn is in keeping with the views of the Interstat.' 3Com-
merce Commmsion.

12
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VIII.

HOLDING COMPANIES.

Section 8 deals with what is commonly known as the
"holding company," which is a common and favorite
method of promoting monopoly. "Holding company" is a
term, generally understood to moan a company that holds
the stock of another company or companies, but as we
understand the term a "holding company" is a company
whose pr'iwy purpose is to hold stocks ofother companies.
It has usually ssued its own shares in exchange for these
stocks, and is a means of holding under one control the com-
peting companies whose stocks it has thus acquired. As
thus defined a "holding company" i94 an abomination and
in our judgment is a more incorporated form of the old-
fashioned trust. Most of the corporations engaged in inter-
state commerce are organized under the laws ol one or the
other of the States. it is right that this should be so, and
it is right that the various States,,oach of which has the
right to exclude corporations of .any other State from its
borders, should exhibit comity to these other States, and
that the Federal Government, which perhaps has the right
to exclude corporations of any State from interstate corn-
morce, should exhibit comity to all the States.
At common law a corporation had no right to own stock

in another coloration; but from time to time the various
-States have, by special statutes permitted it, until now
certainly more than a majority of all the States lpornut cor-
porate stockholding either generally or of certain kinds and
under certain conditions. is legislation in its early opera-
ition may have served a useful, economic purpose. Trade
and commerce could do as well without steam and electricity
as without the idea of the commercial unit which is embodied
in the word "corporation." Hence there are. certain or-
porations which may properly he interested with individuals
other than its own stockholders, but experience has taught
us 'that the "holding company" as above described no
Ionger serves any purpose that is helpful to either business
or the community at large 'when it is operated purely as a
"holding company." Section 8 is intended to eliminate
this evil so far as it is possible to do so: making such oexcep-
tions from the law as seem to be wise, which exceptions
have been found necessary by business experience and con-
ditions, and the exceptions herein made are those which are
not deemed monopolistic and do not tend to restrain trado.

IX,

INTERLOOIING DIRECTORATES.

Section 9 of the bil deals with the general subject-of inter-
locking directorates. The President, in his message deliv-

S -3-2-vol 2-27
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ered before Congress on January 20, 1914, on the subject of
trusts and monopolies among other things, said:
We are all agreed that private monopoly is indelensible and intolerable,"

and our program is founded upon that conviction. It will be a compre-
hensive but not a radical or unacceptable program, and these are its items,
the changes which opinion deliberately sanctions and for which business
waits:

It waits with acquiescence, in the first place, for 1AwS which will effectu-
ally prohibit and prevent such interlockings of the personnel of the direc-
torates of great corporations-banks and railroads, industrial, commercial,
and public-service bodies-s inn effect result in making those who borrow
and those who lend practically one and the smme, those who Hell and tho"
who buy but tho same persons trading with one another under different
named and in different combinations, and thtse who affect to compete in
fact partners and masters of some whole field of business. Sufficient
time should be allowed,: of course, in which to effect these changes of
organization without inconvenience or confusion..
Such a prohibition will work much more than a mere negative good by

correcting the serious evils which have arisen because, for example, the
men who have been the directing spirits of the great investment banks
have usurped the place which belongs to independent industrial manage-
ment working in its own behoof, It will bring new men, new energies, a
new spirit of initiative, new blood, into the management of our great
business enterprises. It will open the field of industrial development and
origination to scores of men who have been obliged to serve when their
abilities entitled them to direct. It will immensely hearten the young
men coming on and will greatly enrich the business activities of the whole
country.

In drafting the provisions of section 9 your committeelhas
endeavored to carry out the recommendations of the Presi-
dent. Jn order that the corporations affected may have
ample time in which to readjust their boards of directors in
keeping with the requirements of this act, it is expressly pro-
vided that the provisions of this section shall not become
effective until two years after the date of the approval of the
act. This section is divided into three paragraphs, each of
which relates to the particular class of corporations described,
and the provisions of each paragraph are limited in their ap-
plication to the corporations belonging to the class named
erein.
The first paragraph deals with the eligibility of directors

in interstate-railroad corporations, and provides that no
person who is engaged as an individual or who is a member
of a partnership or is a director or other officer of a corpo-
ration engaged in the business of producing or selling equip-
ment, materials, or supplies, or in the construction or main-
tenance of railroads or' other common carriers engaged in
commerce, shall act as a director or other officer or employee
of any other corporation or common carrier engaged in com-
merce to which he or such partnership or corporation sells
or leases, directly or indirectly, equipment, material, or sup-
plies, or for which he or such partnership or corporation,
directly or indirectly, engrag in the work of construction
or maintenance. It is further provided in this paragraph
that no person who is engaged as an individual or who is a
member of a partnership, or is a director or other officer of a
corporation which is engaged in the conduct of a bank or
trust company, shall act as a director 'or other officer or

14
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employee of any common carrier for which he or such part-
nership, or bank, or trust company, acts, either separately
or in connection with others as agent for or underwriter of
the sale or disposal by such common carrier of issues or
parts of issues of its securities, or from which he or such
partnership or bank or trust company purchases, either
separately br in connection with others, issues or parts of
issues of securities of such common carriers. The provi-
sions of this paragraph prevent 'absolutely common direc-
tors or interlocking directors between corporations occupy-
ing relations to each other described therein without any
reference to the capital, surplus, and undivided profits of
the corporations dealing with each other.
The second paragraph of the bill deals with the eligibility

of directors, officers, and employees of banks, banking asso-
ciations, and trust companies organized or op rating under
the laws of the United States, either of which has deposits,
capital, surplus, or undivided profits aggregating more than
$2,500,000, and provides thatno private an cr orperson who
is a director in any bank or trust company organized and
operating under the laws of a State having such aggregate
amount of deposits, capital, surplus, and undivided profits
shall be eligible to be a director in any bank or banking asso-
ciation organized or operating under the laws of the United
States. The purpose of this provision, which relates exclu-
sively to banks and banking associations, is to prevent as far
as possible control of great aggregations of money and capi-
tal through the medium of common directors between banks
and banking associations, the object being to prevent the
concentration of money or its distribution through a system
of interlocking directorates. Your committee have not
deemed it necessary or wise therefore to include within the
provisions of this paragraph the smaller banks throughout
the country, except where located in cities and towns of more
than 100,000 inhabitants. There are three provisos relating
to this paragraph. The first proviso excepts from its pro-
visions mutual savings banks not having capital stock repre-
sented by shares. The second proviso permits a director,
officer, or employee of a bank or banking association or trust
comr pany to be a director, officer, or employee in another
bank or trust company organized under the laws of the
United States or any State where the entire capital stock of
one is owned by stockholders in the other. And the third
proviso allows a director of class A of a Federal reserve bank,
as defined in the Federal reserve act, to be a director or offi-
cer, or both a director and officer, in one member bank.
This is permitted by the provisions of the Federal reserve
act, agn this proviso is inserted to avoid repealing that pro-
vision.
The third paragraph of section 9 deals with the eligibility

of directors in industrial corporations engaged in commerce,
and provides that no person at the same timo shall be a
director in any two-or more corporations, either of which has
capital, surplus, and undivided profits aggregating more than

15
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$1,000,000, otherthan cqPMPQn carers wriicl4tskbjet~tp
the act to regulateW comm~rc, if puch cor tion fre .or
shall have been theretofore,; by virtue of; their bushed and
location of operation, competitors, so that, an. limlnmtion of
competition by Agreement between there ould constitute a
violation of a4ny of the provisions of the antitrust laws, In
this, as in the preceding paragraph relating to bnk, it,
not doomed necessary or advisable that interlockin dire-
torates should be prohibited between the smaller irn ustril
corporations. Tile importance of the logislretion embodied
-in section 9 of this bill can not be oyerestiated. Tile `on-
centration of wealth, money, and property in the, w1itod
'States under the control and in the hands of a few individ-
uals or grpat corporations hasrgrown to such an enormous
extent that unls~checked it will ultimately threaten the
perpetuity of ouriistutions. The idea that there are only
a few men in any;of.our great corporations and industries
who are capable of haxnling 4tieaffairs of the same is con-
trary to thle spirit of our tifn, Frogman economic
point of view, it is not posslb~lo94st; ,8 4dual, hQwevbr
capable, acting as a director i fifty corpoi4tonsranrendQr
as efficient and valuable service in directing the affairs ,f
the several corporations under his control as can fftt
capable men acting as single directors and devoting their
entire time to directing the affairs of one of such corpora-
tions. The truth is that the only real service, the same
director in a great number of corporations renders is inl
maintaining uniform policies throughout the entire system
for which he acts, which usually results to the advantage of
the greater corporations and to the disadvantage/ of the
smaller corporations which he doniinates by reason of his
prestige as a director and to the detriment of the public
generally.
As the President has well said in his message, the adop

tion of the provisions of this section will bring new men, new
energies, new spirit of initiative, and new blood into the
management of our business ontoerpr . It williopen the
field of industrial development andi origination to scores of
men who have been obliged to serve when their abilities
entitled them to direct. It will immensely hearten the
young men coining on and will greatly enrich the business
activities of the whole country.

X.

VERNUER.
Section 10 relates to procedure and provides 4hatoany silt,

action, or procee(ding under the antitrust laws against, acor-poration may be brought jot only in the j4dieitl ditinct
whereof it is an inhabitant' but also in any district wherein
it may be found. Under the law as it now exists, a C0lt
against a corporation must be brought in the dis rict whereof
it i8 an ini ihanht. s 1
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EiXI:V

GUBPCENAS RUN INTO OTHER DI8TMCTS.
Section 11 provides that in 'any suit, action, or proceed-

ing brought by or on, behalf of the United States, subpenas
for witnesses who are required to attend a court of the
Uniited States in any judicial district in any case, civil or
criminal} arising under the antitrust laws, may run into
any other district. Under the existing law, subponas for
witnesses in such suits may run only in the district in which
they are issued.

XMI.
PER8ONAIL GUILT.

Section 12 is the potsonal guilt provision of the bill. It
provides thatwhonever corporation shall be ouiltyof aviola-
tionr of any of thea provisions of the antitrust laws the offense'
shall be deemed to be also that of the individual officers or
agents of such corporation, and upon the conviction of the
corporation, any ditectdr; officer, or agent who shall have
authorized, ordered, or done any of such prohibited acts shall
be deemed gilty of a misdemeanor and upon conviction
therefor shall be puniithed as prescribed in the section.

XIII.

SAMEF AS SECTION 4 OF SHERMAN ACT.

Section 131is a reenactment of section 4 of the act of July
2, 1890, so as to enable the United States to proceed against
corporations for the violation of any of the provisions of
this act as it is now authorized by law to proceed against
corporations for violations of the Sherman Act,

XIV.

INJUNCTIVE RELIEF AUTHORIZED.

Section 14 authorizes a person, firm, or corporation or as-
sociation to sue for and have injunctive relief against
threatened loss or damage by a violation of the antitrust
liws, when and'under t e same conditions and principles
as injunctive relief-against threatened conduct that will
cause loss or damage is granted by courts of equity under
the rules governing such proceedings. Urder section 7 of
the act of July 2,1890, a person injured in his business and
property by corporations or combinations o.cting in viola-
tion of the Sherman- antitruOt law, may recover loss and
doaige for. such wrongful act. There is, however no pro-
vision in' the existing law authorizing A person, firm, cor-
poration, or association to enjoin threatened loss or damage
to his busin ess or property by the commission of such
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unlawful acts, and the purpose of this section is to remedy
such defect in the law. This provision is in keeping with
the recommendation made by the President in his message
to Congress on the subject of trusts and monopolies.

INJUNCTIONS AND CONTEMI.S.

The remaining sections of the bill, 15 to 23, inclusive, are
Substantially the same as the provisions of the two separatee
bills (H. R. 23635 and H. R. 22591, 62d Cong.), known as
the Clayton injunction and contempt hills, which wore
considered and passed by the House of Representatives at the
last Congross, but failed of passage in the Sonate. 'rhey
deal entirely with questions of Federal procedure relating
to injunctions and contompts committed without the
presence of the court. The reports upon these bills made
to the H-ouso in the last Congress are comprehensive and
explain in detail their purpose, and for convenience are
adopted as a part of this report. They follow in order:

RIE.GUIJATION OF INJUNCTIONS.

[House Report No. 612 Sixty-second Congress, second session.-April 26,
1912: Roforred to tile House Calondlar and( ord(oro( to be printed.]

Mr. CLAYTON, froin the Committee on the Judiciary, sub-
mitted the following report. (To accompany I1. R. 23635.)
The Committee on the Judiciary, having had under consid-

eration H. R. 23635, to amend an nct elntitled "An act to
codify, revise, and amend the laws relating to the judiciary,"
approved March 3, 1911, report the same back with the
recommflendtionl that the hilrdo pass.
The too ready issuance of injunctions or the issuanlce

without proper precautions or safeguards has boon called to
the attention of the Congress session after session for many
years. The bill now reported seeks to rolneoly the evils com-
plained of by legislation directed to those specific matters
which have given riso to most criticism. Those matters
are so segregate(l in various sections of the bill that they
may be separately discussed.

The first section of the bill amends section 263 of the
judlicial code which relates to two distinct steps in the pro-
co(lure, namely, notice and security. But the amended
section relates only to the notice, leaving the mnatt'vx of
Er)curity to be d(alt with by a now section 266a.

FORMER STATUTES.

In order to fully understand the subject of notice' in
injunction cases it is nocessdry to give an historical r6ums=
of the subject. In the judiciary act of 1789 which was
passed during the first session of that year, Congress having
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created the different courts according to the scheme out-
lined by Chief Justice Ellsworth, confrred upon the courts
power to issue all writs, including writs of ne exeat (a form
of injunction), according to legal usages and practice. In
1793, however, there was a revision of that statute, and
among other things the same powers, substantially, were
conferred upon the judges as before; but at the end of the
section authorizing the issuance of injunctions, was this lan-
guage: "No injunction shall be issued in any case without
reasonable previous notice to the adverse party or his
attorney."
The law stood thus until the general revision of 1873, dur-

ing which period the law oxiresly required reasonable notice
to be given in all cases. But the will of Congress as thus
expressed was completely thwarted and the statute nullified
{ the peculiar construction placecl upon it by the courts.
e question frequently arose. The courts got around it

in various ways, but usually by holding that it did not
apply to a case of threatened irreparable injury, notwith-
stand(ing that its language was l)roa(1 and sweeping, plainly
covering all cases. Another form of expression often usoed
is found in Ex part Poultney (4 Peters C. C. C., 472):
Every court of equity posscevos the power to mold its rules in rotation

to the timo of appearing and Answering so as to prevelit the rule ftom
working injustice, and it is not only in the power of the court, but it in
its duty to exercise a sound discretion upon this Hubject.
The court found a similar method of evading the sweep-

ing prohibition of the revision of 1793, with respect to
notice in Lanwrenco v. Bowman (1 U. S. C. CL., Alester, 230).
But the earliest provision requiring notice came before

the Supreme Court in 1799, in Now York v. Connecicut
(4 Dall., 1). Its constitutionality was not questioned. The
only issue Was as to the sufficiency of the notice, Chief Jus-
tice Ellsworth, for the court, saying: "The prohibition
contained in the statute that writs of injunction shall not
be granted without reasonable notice to the adverse party
or his attorney, extends to injunctions granted by the Su-
promo Court or the circuit court as well as to those that may
be granted by a single judge. Thel desiggn and effect, how-
ever, of injunctions must render a shorter notice, reasonable
notice, in the case of an application to a court than would b1
so construed in most cases of an application to a single judge,
and until a general rule shall bo settled the particular cir-
cumstaances of each case must also be regarded."

HIere was a case in which, although no point wms made by
counsel on ainy question of constitutionality, the Supremo
Court accepted the comprehensive requirement of the act of
1793 as binding on all the Federal courts.
Now we come to the present law, found in section 263 of

the Judicial Code, and reading thus:
Whenever notice is given of a motion for an injunction out of a district

court, the courtor judgo thereof may, if there appears to be danger of irrep-
arable injilry from dolay, grant an order restraininpg the act sought to be
enjoined until the decision upon tho motion; and such order may be granted
with or without security, in the discretion of the court or judge.

19



2JNLAWFVL RESTRAINTS AND MONOPOLIES.'

This was the law as contained in section 718 of the Rh-
vised Statutes, said section having been enacted in 1872. It'
simply embodies the practice of the courts' with respect to
notice, a practice established notwithstanding the noncon-
formity of the practice to the positive requirement of the
act of 1793.

PROPOSED ORIANGES.

But it will be soon that the giving of notice and requiring
security, left by the present law to the discretion of the
court, is by this Till a positive duty, except where irreparable
and- immediate- injury might result from the giving of a
notice or the delay incident thereto, in which case the court
or judge may isseli a wtnporary restraining order pending
the giving of the notice. The concluding part of the
amenlded sections has an offoct to safeguard parties from the
reckless and inconsiderato issuance of restraining orders.
Injuries compensable in damages recoverablo in an action at
law are not treated or considered by the courts as irreparable'
in any proper legal sense, and parties"attompting to shbw
why tho injury sought to be restrained is irreparabio would
often disclose an adequate legal remedy. 'Thi provision
requires the reason to appear in the order, but it should be
real M conne.,tion with the new section 266b, requiring the'
order to be made by tho court or ju(dgo to be likeowisespocific'
in other essentials, and section 266c, requiring that every
complaint filed for the purpose of obtaining the order, in the
cases thero spe-cified, shall contain a particular description
of the property. or property right for which the prohibitive,
powor of the court is sought, and that such complaint shall
be vorifiod,
A valuable provision of the amendment is one that a re-

straining order issued without notice "shall by its terms
expire within such time aftor ontry, not to exceed seven days
aS the court or judge may fix, unfoss within the time so fixed
the order is oxtondod or ronowod for a like period, after notice
to those previously sorvod, if any, and for good cause shown
and the reasons for such extension shall be entered of record.'§
A legislative precedent for such legislation is found in the'~

act of 1807, wherein it was provided tlat injunctions granted
by the district courts "shall not, unless so ordered by thoi
circuit court, continue longer than to the circuit court next-
ensuing, nor shall anl injunction be issued by a district judge
iII any case where a party has had a reasonable time to apply
to the circuit court for the writ." (U. S. Stat. L., vol. 2,
p. 418.)

If tho viows of President Taft on this subject have not
changed, ho will welcome an opportunity to approve a bill
containing such provisions as those in the amendment
governing notico,.because in his message of Docemibdr 7,
1909, to the regular session, of the Sixty-first Congress,
after a quotation from the Republican platform of 1908,
lie said:

I recommend that in compliance with tho proniae thusmade avppropriAto
legislation bo adopted. The cnds of justice will beat be met Middlie chief
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cause of consplaint against il-conidered injunctions without notice wilibe
removed by the enactment of a statute forbidding hereafter the issuing of
any injunction or restraining order, whether temporay or permanent, by
any Federal court without previous notice and a raonable opportunity to
be heard on behalf of 'the parties to be enjojined; unless it shall appeal to-
the satisfaction of the court that the delay necessary to give such notice and
hearing would result in irreparable injury to the complainant, and unless,
also, the court shall from the evidence make a written finding, which shall
be spread upon the court minutes, that imnimediate and irreparable injury
is likely to ensue to the complainant, and shall define the injury, state why
it is Irreparable, and shall also indorse on the order issued the date and the
hour of the issuance of the order. Moreover, every such injunction or
restraining order ifsued without previous notice and opportunity by the
defendant to be heard should by force of the statute expire and be of no
effect after seven days from the issuance thereof or within any timo leos
than that period which the court jay fix, unless within such seven days
or such loes period the injunction or order is extended or renewed after
previous notice and opportunity to bo heard.
My judgment is that the pagiage of such an act, which really embodies

the best practice in equity and is very likely the rule now in force in some
courts, will prevent the issuing of ill-advised orders of injunction without
notice and will render such orders, when issued, much lews objectionable
by the short time in which they may remain effective.

II.

Section 266a simply requires security for costs and dam-
ages in all cases leavIng it no longer within the discretioll of
tho ('courts whotier any such security, or none shall h)o given.

Prior to the said act of 1872 (contained in the revision of
1873) there appears to have been no legislation on the mat-
ter of security in injunction cases; but that security was
usually required is a fact well known to the, legal profession.
It seems clearly just adl salutary that the extraordinary
writ of injunction should niot issue in any case until the
party seeking it andi for whose benefit it issues has provided
the other party within all the p)r'otection which security for
damages aftords.

It appears by the authorities, both English and American.,
to have been always within the range of judicial discretion, in
the absence of a statute, to waive security, though bettor
practice has been to requiro security as a condition to issuing
restraining or(lers and injunctions.
The now section, 266a, takes the matter of requiring secu-

rity out of the category of discretionary nmatters, whoer it
was found by the Committeo ol)Revision aind permitted to
remnaini.

lFor a, discussion of the existing law on the question of
security, we refer to Russell v. Farloy (105 U. S., 433).

"I.
Section 266b is of general application'. Defendants should

never 1)0 loft to guess at what they are forbidden to (lo, bit
the order " shalf describe in reasonable detail, and not by
reference to the3 bill of complaint or other document, tho
act or acts sougLit to be restrained." It also contains a safe-
guard against what havo boon heretofore known as dragnet
or 'blanket injunctions, by which largo numbers may be
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accused, and eventually punished, for violating inj notions
in cases in which they were not made parties in the legal
sense and of which they had only constructive notice, equiv-
alent in most cases to none at all. Moreover, no person
shall be bound by any such order without actual personal
notice.

EXISTING LAW AND PRACTICE.

There was heIctofore no Federal statute to govern either
the matter of making or form and contents of orders for
injunctions. Of course, where a restraining order is granted
that performs the functions of order, process, and notice.
But the writ of injunction, where temporary, is preceded
by the ontry of an order, and where permanent by the entry
o fadeerce.
The whole matter appears to have been left;, 1)oth by the

States and the Federar Government, to the courts, which
have mostly conformed to established )rinciples.
The most important of these was that the order should

be sufficiently clear and certain in its terms that the do-
fendants could by an inspection of it readily know what they
wero forbidden to do.

See Arthur v. Oakes, 63 Fed. Rep., 310, 25 L. R. An., 414;
St. Louis Min., etc., Co. v. Co. c. Montana Min. Co., 58 Fed.
Rep., 129 Sweet v. Manigham, 4 Jur., 479; 9 L. J. Ch., 323,
34 EUng. CL, 51; Cotherv,v.Midland R. Co., 22 Env. Ch., 469,

It should also be in accordance, with the terms of the, prayer
of th(e bill. (State v. Rush County, 35 Kan., 150; me-
Eldowney v. Lowther, 49 W. Va., 348.) It should not
impose a greater restraint than is asked or is necessary
(Shiubert, v. Angeles, 80 N. Y. App. Div., 625; Now York
Fire Dept. v. Baudet, 4 N. Y. Supp. ,206), and should be
specific arnd certain. (Orris t. National Commercial Bank,
81 N. Y. App. Div., 631; St. Rego's Paper Co. 'v. Santa
Clara Lumber Co., 55 N. Y. App. Div., 225; Norris v.
Cable, 8 Rich (S. 0.), 58; Parker v. First Ave. Hotel Co., 24
Ch. Div., 282; Hackett v. Blaiss, LJ. R., 20 Eq., 494; Dover
Harbour v. London, etc., R. Co., 3 Do G. F. & J., 559; Low
v. Innes, 4 Do G. J. & S.1 286.)

So it appears that section 266b really does not change the
best practice with respect to orders, but imposes tha duty
Upon the courts, in mandatory form, to conform to correct
rules, as alrea(ly established by judicial p)rocedent.
That such provision is necessary and timely will appear

upon an insJ)ection of some orders which have issued.
For instance, take tho case of Kansas & Texas Coal Co.

v. Denney, decided in the district court for Arkansas in
1899. And hero, as in most of such cases, no full official
report of the case can be obtained, but a mere memoran-
dum. In this ease the defendants (strikers) were ordered
to be and were enjoined from "congre ating at or near or
on the premises of the property of the kansas & Texas Coal
Co. in, about, or near the town of Huntington, Ark., or else-
where, for the purpose of intimidating its employees or pre-
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venting said employees from rendering service th the Kansas
& Texas Coal o. from inducing or coercing by threats,
intimidation, force, or violence an of said employees to
leave the employment of the said Kansas & Texas Coal Co.,
or from in any manner interfering with or molesting any
person or persons who may be employed or seek employ-
ment by and of the Kansas & Texas Coa Co. in the operation
of its coal mines at or near said town of Huntington, or
elsewhere."

It will be observed that a defendant in that suit would
render himself liable to punishment for contempt if he met a
man seeking employment by the company in a foreign coun-
try and persuaded him not to enter its service.
The bil further provides that it shall be "binding only

upon parties to the suit, their agents, servants, employees,
and attorneys, or those in active concert with them, and who
shall by personal service or otherwise have received actual
notice of the sameJ." Unquestionably this is the true
rule, but unfortunately the courts have not uniformly
observed it. Much of the criticism which arose from the
Debs case (64 Fed. Rep., 724) was due to the fact that the
court undertook to ma o the order effective not only upon
the parties to the suit and those in concert with thom, but
upon all other persons whomsoever. In Scott v. Donald (165
U.S., 117), the court rebuked a violation by the lower court
in the following language:
The decree is also objectionable because it enjoins persons not partiMs

to the Suit. This is not a case where the (lefendants named represent
thoso not named. Nor is there alleged any conspiracy between the parties
defendant and other unknown parties. The acts complained of are tortuous
and do not grow out of any common action or agreement between con-
stables and sheriffs of the State of South Catolina. We have indeoMl a
right to presume that such officers, though not named in this suit, will,
when advised that certain provisions of the act in question have been pro-
nounced unconstitutional by the court to which tho Constitution of the
United States rofors such questions, voluntarily refrain from enforcing
such provilioIs; but we do not think it comports with well-settled princf-
pies of equity procedure to include them In an injunction in a suit in
which they wore not heard or represented or to subj oct them to penalties
for contempt in disregarding such an injunction. (Follows v. follows, 4
John. Chan., 25, citing Iveson v. Harris, 7 VYe. 257.)
The decree of the court below Should therefore be amended by being

restricted to the parties nanlod aS plaintiff and dlefon(dants in the bill, and
this is directed to be done, and it is otherwise,

IV.
Section 266c is cone rned with eases between " employer

and employees, or between employers and omployeos, or
between employees, or between persons employed and per-
sons seeking employment, involving or growing out of a
dispute concerning terms or conditions of employment."
The first clause of the new section 266c relates to the con-

tents and form of the complaint. It must (lisclose a
threatened irreparable injury to property or to a property
right of the party making the application for which there is
no adequate remedy at law. And the property or property.
right must be described "with particularity."

23



UNLAWFUL RESAINT AND MONOPOLMS

These requirements are merely those of good plh&dint
and correct practice in such cases established by a lon' linfeo*f
precedents, well' understood by the profession and which
should be but perhaps have not been uniformly applied. To
show this it is only necessary to briefly'state the applicable
rules, citing some of the numerous authorities.
As the granting of an injunction rests in some degree in

the disc'retion of the chancellor, allegations in the com-
plaint should show candor and frankness. (Moffatt i.x Cal-
vert County C:omm'rs, 97 Md., 266; Johnston v. Glenn, 40
Md., 200 Edison Stora o Battery Co. v. Edison Automobile
Co., 67 i. J. Eq. 44; Aharp v, Ashton, 3 Ves. & B., 144.)
The omission of material facts which, in the nature of the

case, must be known to the plaintiff will preclude the grant-
ing of the relief. (Sprigg v. Western Tel. Co., 46M)., 67;
WV walker v. Bulrks, 48 Tex., 206.)
An injunction may be reftuesd if the allegations aie'

argumentative and inferential. (Battle v. Stevens, 32 Ga.,
25; Warsop v. Hastings, 22 Minn., 437.)
The allegations of the complaint must be definite and

certain. (St. Louis v. Knapp Co., 104 U. S., 658.)
The complaint must set forth the facts with partictilarity

and minuteness (Minor v. Torr , Code Rp S. (N. S.),
384), and no material fact should be left to inference.
(Warsop v. Hastings, 22 Minn., 437; Philph6wer v. Todd,
11 N. J. Eq. 54; Perkins v. Collins, 3 N,. J. EIq., 482.)

Facts, ani not the conclusions or opinions of the pleader
must be stated. (Mci3ride v. Ross (D. C.), 13 App. Cas.,
576.)
An injunction should not ordinarily be granted when the

material allogations are made Upon information and belief.
(Brooks v. OlHara, 8 Fed. Rep., 529; In re Ilolnes, 3 Fed.
Rep. Cases No. 1, 562.)Rre complaint must clearly show the threats or acts of
defendant which cause hiIm to apprehend future injury.
(Mendelson v. 'McCabe, 144 Cal., 230; Ryan v. Fulghurn,
96 Ga., 234.) And it is niot sufficient to allege that the
(lefendlant claims the right to do an act which plaintiff
believes illegal afnd injurious to him since the intention
to exercise the right must be alleged. (Lutman v. Lake
Shore, etc., R. Co., 56 Ohio St., 433; Attorney General v.
Eaui Claire, 37 Wis 400.)
The bill mllst allege facts which clearly show that the

plaintiff will sustain substantial injury because of the acts
complained of. (Home Electric Light, otc., Co.v. Goboelssue
Paper Co., 146 Ind., 673; Boston, etc., Ry. Co. v. Sullivan,
177 Mass., 230; McGovern v. Loder (N. J. Oh., 1890):, 20
Atl. Rep., 209; Smith v. Lockwood, 13 Barb., 209; JonM
v. Stewart (Tenn. Ch. Ap . 1900), 61 :Sev., 105; SpokAne
St. R. Co. v. Spokane, 5 vash., 634; State,-v. Eau Claird,
40' Wis., 533. And ib is not sufficient to merely allegb
injury without stating the facts. Giffing v. Gibbl, 2 Bhio,
519; Spooner 't. McConnell, 22 Fed. Cases No. 13245; Bow-
ling v. Grook, 104 Ala., 130; Grant v. Cooke, 7 D. C., 165;
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Coast; Lne R. Co. v Caben, 50 Ga, 451' Dinwiddie v.
Roberts, 1 Greene, 363; Wabaska Electric do. v. Wymore
Co Nebr 199; Lubrs v. Sturtevant, 10 Or., 170; Farland
Wood, 35 W. Va., 458.)
Since the. jurisdiction 'in equity depends on the lack of an

adequate remedy at law, a bill for an1 injunction mutst state
facts from which the court call determine that the remedy at
law is inadequate. (Pollock v. Farmers' Loani & Tr. Co., 157
U. S., 429; Safe-Deposit, etc., Co. v. Anniston, 96 Fed.
Rep., 661.)

If the inadequacy of the legal remedy ldoponds UPIon the*
defendant's insolvency thO fact of insolvency must be posi-
tively alleged. (Fuillmgton v. Kyle Lumber Co., 139 Ala.,
242; Graham v. Tankersley, 15 Ala., 634.)
An injunction willnot bo granted unless the complaint

shows that a refusal to grant tho writ will work irreparable
injury. (Califoriiia Nay. Co. v. UInion Transp. Co., 122 Cal.,
641; Cook County Brick Co., 92 Ill. App., 526; Manufactur-
ers' Gas Co. v. Indiana Nat. (Gas tc., Co., 166md., 679.)
Anid it is not sufficient simply to4lougthat the injury will be
irreparable, but the facts must be stated so that the court
may see that the apprehensions of irreparable injury is well
founded. (California Nav. Co. v. Union Transp'. Co., 122
Cal., 641; Empire Transp. Co. v. Johnsoo, 76 Couin., 79;
Orange City v. Thayer 45 Fla., 502.)
The plaintiff must allege that he hs done or is willing to

,do everything which is necessary to ontitlo hiim to the relief
sought. (Stanley v. Gadsloy, 10 Pot. (U. S.), 521; 'Illiott v.
Sihley, 101 Ala., 344; Burham v. San Francisco F"uso Mfg.
Co 76 Cal 26; Sloan v. C'oolbaugh, 10 Iowa, 31, Lewis v
Wilon, 17 . Y. Supp., 128; Spann v. Sterns, 18 T~ox 556.)
The second paragraph of Hection 2016c is conlcernedf with

specific acts which the best opinion of the courts holds to be
within the right of parties involved ulponl one side or tho other
of a trades dispute. Tho necessity for legislation concerning
thom arises out of the (divergent views which the courts have
expresse(l on th( subject an(l the difflrenco between courts
in tho application of recognized rules. It may be prop)or
to notice iln passing, that the State courts furnishi r(,)redeo1ts
frequently for action by the Federal courts, an(l vice versa,
so that a perniciou's rule or anl error in onO j urisdiction is
quickly adol)ted by the other. It is not contene(ld(l that
either the Federal or the State courts have stood alone in aly
of the precedents which are (hisapprove(l. 'I'ho provisions
of this section of the bill are self-explanatory, and in juiuti-
fication of the language used we content ourselves with
submitting quotations from recognlized authorities. We
classify these authorities by quoting first the clauses of the
bill to which they havo particular reference.
The first clause:
And no Ouch restraining order or injunction shall prohibit any person or

persons from terminating any relation of employment, or from ceosing to
perform any work or labor, or from recommeiniding, advising, or persuading
ethers by peaceful means so to do.
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In Allis Chalmers Co. v. Iron Molders' Union (C. C., 150
Fed. R., 155), Judge Sanborn said:
The conclusion to be drawn from the cases, as applicable to this contro-

versy, is, I think, that the combination of the defend ant unions, their mem-
bers, and the defendant O'Leary, to strike, and to further enforce the strike,
and if possible to bring the employers to term by preventing them from
obtaining other workmen to replace the strikers, was not unlawful, because
grounded on just cause or excuse, being the economic advancement of the
Union molders, and the competition of labor against capital.

In Arthur v. Oakes (63 Fed. R., 310, 317) Justice Harlan,
for the court, said:

If an employee quits without cause, and in violation of an express con-
tract to serve for a stated time, then his quitting would not be of right,
and he would be liable for any damages resulting from a breach of his
agreement, and perhaps, in some states of case, to criminal prosecution for
low of life or limb by passengers or others directly resulting from his
abandoning his post at a time when care and watchfulnews were required
upon his part in the discharge of a duty he hild undertaken to perform.
And it may be assumed for tie purposes of this disciimion that ho would
be liable in like manner where the contract of service, by necessary imapli-
cation arising out of the nature or the circumstances of tho employment,
relquired him not to quit the service of his employer suddenly, and with-
out reasonable notice of his intention to do so. But the vital question
remains whether a court of equity will, under any circumstances, by in-
junction, prevent one individual from quitting the personal service of
another? An affirinativo answer to this question is not we think, justified
by any authority to which our attention has been cdfled or of which we
are aware. It would be an invasion of one's natural liberty to compel him
to work for or to remain in the personal service of another. One who is
placed un(ler such constraint is in a condition of involuntary servitude-
a condition which the supreme law of the land declares shall not exist
within the United States, or in any place subject io their jurisdiction.
Courts of equity have sometimes sought to sustain a contract for services
requiring special knowledge or skill by enjoining acts or conduct that would
constitute a breach of such contract.

* * * * * * *

The rule, we think, Is without exception that equity will not compel
the actual, affirmative performance by an employee of merely personal
services, any more than it will compel an employer to retain in'his per-
sonal service one who, no matter for what cause, is not acceptable to him
for service of that character. The right of an employee engaged to per-
form personal service to quit that service rest upon the samo basis as the
right of his employer to discharge him from further personal service. If
the quitting in the one case or the discharging in the other is In violation
of the contract between the parties, the one injured by the breach has his
action for damagess; and a court of equity will not, indirectly or negatively
by means of an injunction restraining the violation of the contract, compel
the affirmative performance from (lay to day or the affirmative acceptance
of merely personal 'services. Relief of that character has always been
regarded as impracticable.

Sitting with Justico Harlan at circuit in that caso were
other learned jurists, but there was no dissent from these
views.

In this connection we cite from the luminous opinion by
Judge Loring delivering the opinion in Piokett v. Walsh
(192 Mass., 572), a clear exposition of our views here ex-
pressed. We regret the necessity of limiting the quotation,
because the whole opinion could be studied with profit.'
The case is one of competition between the defendant unions and the

individual plaintiffs for the work of pointing. The work of pointing for
which these two sets of workmen are competing is work which the con-
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tractor are obliged t have. Qne lxeculiarity of the case, therefore Is that
the fight here is- neessarily a triangullar ono. It necessarily ilvofves the
two sets of competing workmen and the contractor, and is not confined to
the two parties to the contract, as i8 the case where workmen strike to got
better wages from their employer or other conditions which are better for
them. In this resp et the case I8 like Mogul Steamship Co. v. McGregor
(23 Q. B. D,, 598; 0.,oa appeal (1892);A. O., 26).
The right which the defondant unions claim to oxorciseo in carrying

their point in the course of this competition i8 a trade advantage, namely,
that they have labor which the contractors want, or, if you please, call not
get elsewhere; and they insist upon using this tfrde advantago to got addi-
tional work, namely, the work of pointing the bricks and stono which they
lay. It i8 somewhat like the advantage which the owner of back land has
wben he has bought the front lot. HEo is not bound to sell them separately
To be sure, the right of an individual owrer to sell both or none is not decisive
of the right of a labor union to combine to refuse to lay bricks or stono uules
they are given the job of pointing' the bricks laid by them. There are
things which an individual can do which a combination of individuals can
not do. But having regard to the right on which the defendant's organiza-
tion as a labor union rests, the correlative duty oweld by it to others, and the
limitation of the defendants' rights Colning from the increased power of
organization, we are of opinion that it was within the rights of these unions
to compote for the work of doing the pointing and, in the exercise of their
right of competition, to refuse to lay bricks and set stono uniless they were

given the work of pointing them when laid. (Soo in this connection Plant
v. Woods, 176 Mass., 492, 602; Berry v. Donovan, 188 Mass., 353, 357.)
The result to which that conclusion brings us in the caso at bar ought not

to be passed without consideration.
The result is harsh Onl the contractor who prefer-to give the work to the

pointers, because (1) the pointers do it by contract (in which case the con-
tractors escape the linbility incident to the relation of employer and
employee); because (2) the contractors think that the pointers do the work
bettor, and if not well done the buildings may be permanently injured
by acid; and, finally, (3) because they got from the pointers better work
with less liability at a smaller cost. Again, so far as the poilnters (who
can not lay brick or stone) are concerned, the result is disastrous. But all
that the labor unions have done is to sayvoll must employ us for all the
work or none of it, They have not said that if you employ the pointers
you must pay us a fine, as they did in Carow v. Rutherford (106 Mass., 1).
they have not undertaken to forbid the contractors employing pointers,
as they did in Plant v. \Woodp (170 Mass., 492). So far as the labor union's
are concerned, the contractors can employ poiiltors if they choose but if
the contractors choose to give the work of pointing the bricks anrd stones
to others the unions take the stand that the contretors will have to get
soine one else to lay them. The effect of this in the case at bar appears to
be that the contractors are forced against their will to giveL the work of
pointing to the masons and bricklayers. But the fact that the contractors
are forced to do what they do not want to (do is not decisive of the legality
of the labor union's acts. That is true wherever a strike is suces 4sful.
The contractors doubtlesw would have liked it better if there had b1)01 no
compotition between *tho bricklayers' and masons' unions on the o011
hanld and the individual pointers on the other hand. But there is corn-
petition. There being competition, they prefer the course thoy have
taken. They prefer to givo all the work to the unions rather than get
nonunion men to lay bricks an(l stone to be 1)ointe(l by tho plaintiffs.

Further, the effect of complying with the labor unions' demands appar-
-ently will be the destruction of the plaintiff 's business, But the fact that
the business of a plaintiff is destroyed by the acts of the defendants done
in pursuance of their right of competition is not decisive of the illegality
of the Acts. It was well said by Hammond, J., in Martell v. White (185
Maw., 255, 260) in regard to the right of a citizen to pursue his businem
without interference by a combination to destroy it: "Speaking generally,
however, competition in business is permitted although frequently dias-
troue to those engaged in it. It is always selfsh, often sharp, and some-
times deadly. "

27

*
*



UNLAWFUL RESTRAINTB AND MONOPOLIES.

The application of the right of the defendant unions, who arecompoped
of bricklayers and stonemasons, to compto with the individual phaintiffN,
who can do nothing but pointing (as we have said) is in the case at bar
disastrous to the pointers and hard on the contractors. But this is not the
first case whore the exorcise of the right of competition ends in ouch a
result. The cempat bar is an instance whore the evils which are or may be
incident to competition bear very harshly on those interested, but In spite
of such evils competition is necessary to the welfare of the community.
To the same effect is Allis-Chalmers Co. v. Iron Molders'

Union (C. C.) (150 Fed. Rep., 155), per Sanborn, J.
The consensus of judicial view, as expressed in these

cases and others which might be cited, is that workingmen
may lawfully combine to further their material interests
without limit orconstraint, and may for that purpose adopt
any means or methods which are lawful. It is the onjoy-
ment and exercise of that right an(l none other that this bill
forbids the courts to interfere with.
The second clause:
Or from attending at or near a house or place whore any person resides or

works, or carries on business, or happens to be for the purpose of peacefully
obtaining or communicating information, or of peacefully persuading any
person to work or to abstain from working.

Thrs language is taken from the British trades dispute act
of 1900, the second section of which is as follows:

It shall be lawful for one or more persons acting on their own behalf or on
behalf of an individual, corporation, or firm in contomplation or furtherance
of a trade dispute to attend at or near a house or place where a person resides
or works or carries on business or happens to be if they so attend merely for
the purpose of peacefully obtaining or communicating information or of
peacefully persuading any porson to work or abstain from work.

This, it has been said, "might well be termed a codification
of the law relating to peacehfl picketing as laid down by a
majority of the American courts." (AMartin's Law of
Labor Unions, sec. 173.) Upon the general subject the same
author says:
Thero are Home dIcitions which hold that all picketing Is unlawful, and it

has been said that from the very nature of things peaceful picketing is of
rare occurrence and "very much of an illusion," yet the view taken by
the majority of decisions and which is beot supported by reason is that
picketing, if not conducted in such numbers a will of itself amount to
hitimlidation, and when confined to the seeking of information such as the
number and n1amnes and places of residence of those at work or 'Hooking
work on the promises against which the strike is in operation, and to the use
of peaceful argument and entreaty for the purpose of procurinl sutch work-
men to support the strike by quitting work or by not accepting work, is
not unlawful, and will furnish no groeind for injunction or an action at law
for damages. * * * That the views set forth in this section are correct
does not admit of doubt, Indeed, it may readily be soon that the right
almost universally conceded to striking workmen to use peaceable argu-
mont an(l poeruasion to induce other workmen to aid them in their strike
might and very probably would be, most seriously hamporod if the right
of pmcieting were denied. "The right to persuade now men to quit or
decline employment is of little worth unless the strikers may ascertain
who are the men that their late employer has persuaded or is attemptin
to persuade to accept employment. While it is true that in the guise of
picketing strikers may obstruct and annoy the now men, and by insult
and menacing attitude intimidate them as effectually as by physical
assault, yet it can always be determined from the evidence whether the
efforts of the pickets are limited to getting into communication with the
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new men for the purpose of presenting arguments and appeals to their free
judgment. (Martin's Modern Law of Labor Unions, sec. 169, pp. 233, 234,

The third clause:
Or from ceasing to patronize or to employ any party to such dispute; or

from recommending, advising, or persuading others by peaceful means so
to do.
The best opinion to be gathered from the conflicting

opinions on this matter have been, well summarized in the
most recent textbook onothe subject as follows:

It is lawful for members of a union,7ating by agreement among thrm-
solves, to to atronize a person against whom the concert o action
is directed when they regard it for theirinteretodo so. This is the
so-called primaryy boycott," and in furtherance thereof it is lawful to
circulate notices among the members of the union to cease latrowizing
one with whom they have a trade dispute and to announce their intention
to carry their agreement into effect. For instance, if an employer of labor
refuses to employ union men the'union has a right to say that its members
will not patronize him. A combination between peron18 merely to regu-
late their own conduct and affairs is allowable, and a lawful combination
though others may bo indirectly affected thereby.i And the fact that the
execution of the agreement may tend to diminish the profits of the party
against whom such act is aimed does not render the participants liable to
a prosecution for a criminal conepitpacy or to a suit for injunction. Even
though he sustain financial loss, he will be without remedy, either in a
court of law or a court of equity. So long as the primary object of the
combination is to advance its own interests and not to inflict harm on the
person a i It whom it is directed, it is riot possible to see how ally claim
of illegality could be sustained. (Martin's Modern Law of Labor Unions,
pp. 107, 108, and 109.)

It is not unlawful for members of a union or their sympathizers to etse, in
aid of a justifiablo strike, peaceable argument and persuasion to induce
customers of the person against whom the strike is in operation to withhold
their patronage from him, although their purpose in 1o doing is to InIIure
the business of their former employer and constrain him to yield to their
demands, and the same rule applies where the employer has locked out
his emplQyees, T>ee acts maybe consummated by direct communication
or through the medium of the press, and It is only when the combination
becomes a conspiracy to injure, by threats and coercion, the property
rights of another that the power of the courts can be involved. The vital
distinction, between combinations of this character and boycotts is that
here no coercion is present, while, as was heretofore shown, coercion is a
neceary element of a boycott. In applying the principles stated it has
been held that the issuance of circulars by members ofa labor union notifying
persons ensgaed in the trade of controvirsies existing between such mem-
berm and their employer and requesting such persons not to deal with the
employer is not unlawful and will not be enjoined where no intimidation
or violence is used. (Martin's Modern Law of Labor Unions, pp. 109 and
110.)

Said Mr. Justice Van Orsdel in his concurring opinion in
Court of Appeals of the District of Columbia (the Ainerican
Federation of Labor et al., appellants, V. the Buck's Stove
& Rawe Co., No. 1916, decided Mar. 11, 1909):

* * * * * * *

Applying the saiie principle I conceive it to be the privilege of one man,
or a number of men', to individually conclude not to patronize a certain
person or corporation, It is also the right of these men to agree together,
and to advise others, not to extend such patronage. That ad vice may be
given bay direct communication or through the medium of the press, so
long as it is neither in the nature of coercion or a threat.
As long as the actions of this combination of individuals are lawful, to

this point it is not clear how they can become unlawful because of their
subsequent aets directed against the same person or corporation. To this
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,tt"'Iiah4arefeArn to what ii I"ll>iiiidert6od a "ithe Weedidy 6ett,'
and when used in this opinion it is intended to be applied exclslsvely in
that sense. It is, therefore, only when the combination b9ie:a on-
pirHY, t? njiure by threat coercion the propt"igh4tefi~bther

tbat the pwr'd thft c6ut`cn be invoked. -e.ispoit m ,tbe pasIed
before thb unlawful and un rfted acts which the cowktSwill punish
and restrain are committed.
The definition of a boycott given by Judge Taft . T9ledcov. Pea.

C6, (54 Fd, 730) is as fojiows: "AsAuuatlilundertodd a boyc6tt isà m-
binati6n of ninar' to caus i losm to one' pron by coeqikdg bthe'ii 6iuiht
their will to withdraw froni hItm.their bnrieficiatMbusiness intercolirs
through threats that, unless those others do so, the many wI lius'iar
loss to tllem," In oray v. Iti ng,Trade1914,finifa 71:)'the
word "Io cott" is defined 1 unAyItt'm 'bod1in toba

combination.of sevsra1 perso0f to cause a loss to a third person bycualini
others ag~inqt thir will towithdraw from himi' their beneflial b'si
intercourse through tiie4ts thit unle' a complianceWiith th'r 'd id
be made3 tlh4 pers s fotining the comhbixition 'rill cause loss ormiilnr' t
him, or an oranization fored to.-eicltide'a personfUom buainmirelation
with others by persuaon itnidtlon idothe"t-whi teiid o,.i6-
lenco and theroby cau10 through fear of resulting i-jur`rt builtdictation in tho management of his affair,;'Sucl acsconstituted con'-
spiracy and miai bq r tiained by injunctionl"1 Iii lArac 'othies v.
Eva~n(3 IR. &c Corp.;Ii. J,',5613 itissid: "Tb9 wordi itself'iinpidnsittirbat.
In opoIular aCeOptation it is an organized effort toexcl.iaij~son rom

business rotatlons'.wfth others byf persuasion, iitimihdtio~il anddthiers actr
which tend to violence, and thoy' coerce hiN, through! fear oficsultinginjury, to subit to dictation in the management of hih affNlrq"

It will be observed tWhat the above definiltions Aro in direct conflict with
the earlier English dociskrn and indicate a distInct depkitqi6e by our
courts. This undoubtedly is in recognition of tho right of a number of in-

dividuals to combine for the purpose of improving their condition. The
rule of the English common law, frota which 'we havo 'so' far departed, Is

excprelld in Bowbn v, Hall (6 Q'. B, Diy,, 333) aa follow*: " If thepe-sua-
sion bo used; for the indirect purpose of inju ng the plntiff, of bene-

fiting the defendant at 'ie expense of the zlaintiff, lt iq a malicious act
which is law and in fact act, and therefre wrongful act,

therefore an actionable act if iniury ensuie from it,"
From this clear distinction it wil be' obirved that there 'is 6 boycott

until the mombere of the organization hiaVe' posed the point of refsi ng
to patronize the person ir corpqAtion themolvee and entered the
field whore, by coercion or tireath they pre'~eht othersibfomdealing with
such per os corporation. I fully agree ith this distinction

So long, thon, as the American Federation of, Labr atid those actiX
under its advice refused to patronize c mplainnt, thec0mbin~tion had

not risi n to the dlgigty of an 4nplwful conspiracy or a boycott
In Hopking v. Oxley Stave Co. (83 Fed;KR., 812), Judge

Caldwoll, in a dis nti ng opinion, said:
While laborers by the application to them of the doctrine we are con-

sidering, are reduced to individual Actiop, -itis not so with the forces
a raved agint' them. 'A coroationIb'Wan 66)oclatloxi ofind4idtld1*i for
combined' action; trusts are coipoiation combinWd tegothpi'fJr the iver
purposo of collective action atOd boycotting; and capital Which li.thbe
product of labor, is in itslf a powerful collectivo force. I nil od, ,apqo hn

to this Otupposed rule, every crporation- and trisdt 'ih tho country i an

unlawful combination, for while its business may be of a kind that its
individual members, each acting :for himself _i ght lawfglly conduct,
the moment they onter into aWcombination to ao that s'me thing by thk
combined effort, the combination becomes an unlawful conspiracy. But
the rule Is never' 6oappled.

Oorporations and trusts and Ot er combinatlo. of indi iduls and aggre-
gations of capital extend themselves right and left through the entire com-
munity, boycotting and'infiicting irreparable damage upon and crushing

and producers, stifing competition, establishin

nopolicf, reducing the wage of the laborer, raiBing the price of food O0l
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.vwy 'i!z|'s table;,'sad jf the lt s ot h6i.babi%*O nd of the house that
Xltshn;} nd iififtin* onthe wge eir the ains and penalties of
the lockWtand the b eklit and deytgtothebi the rikht of assoi~tion
and combined action by refusingaemploymeit to those wh6 are members
of labor organizations; and all thee thngZ are JUsti4d a legitimate
result of the evolution of industries ruling om new social anl economicc
conditions, and of the right of 6vory! man to carry on his business a he
sees fit,,nd of laful competition, On.the other hand, whenborerss
comnbiei0 to mtintlir}or raise their wages or otherwise to better their nondi-
t06 or to protect theAseliVe fito' pprin or to attempt to overcome
co01petition with their labor or, the- products of their labor, in orler that
they' , ponthlie to hav euiployrent and live, their action, however
o6pe, peaceful, and orderly, branded as a "conspirac.'- Whatwh
competitiono" when done by; pital is "conspiracy" when done by
laboesx, No ainoi'ht of verbal dexinty cani conceal or justify this glaring
discrimination, 1f the vast aggration. and collective action of capital is
not sc9ora nied by a correaoduigb organization and collective action of
labor,`cajR[tal will speedily become roptietor of the wage earners as well
as the reclpient Of the profits of th Cm'iilor. This ics'ult can only be averted
by Anioo-sort of oohaizatioi that- will secure the collective action of wage
earners.- This is demanded, not in the interest of wage earners alone, but
by the highest considerations of public" policy,
In Vegelahn v. Gunter (167 Mass., 92) Justice Holmes, now

of the Suprome Court of the Unitod States, delivering the
opinion, said:
It is plain froml the slghtest consideration of practical affairs, or the most

superficial reading of industrial history that free competition means com-
bination, and that the organization oi the world, now going on so'fMt,
means an ever-incrasing niight and scope of combination. It seems to
me futile to set our faces against thii tendency. Whether beneficial on
the' Whole, as I think it is, or _btrlm6ntl it il inevitable, unless the funda-
mental axioms of society and even the undarental conditions of life qre
to be changed. One of the eternal conflicts out of which life is made up is
that between the effort of every man to get the most he can for his services
and that of society, disguised under the name of capital, to get his services
for the least possble return, Coihbinatifn on the one side is potent And
powedul. Ifonibination on the other is a fair andoequal way. * If
it be true that the workingmen may combinO with a view, among other
things, to getting as much, as they can for their labor, jlst as capital may
combine wth a view to getting the greatest possible return, it must be true
that when combined they havre the saine liberty that combined capital has,
to support their interest by argimnent, persusionj and the bestowal or re-
fusl of those advantages which they otherwise lawfully control.
The logic of Justice Sherwood of the Supreme Court of

Missouri, m Marx' & Haas Co. vVWatson (56 L, R. A., 051),
appears unanswerable. le discusssed the question from
a constitutional standpoint, taking for lhis text the Missouri
bill of rights, substantially the same as the first amend-
ment to the Federal Constitution, saying (p. 956):
The evident Idea of that section is penalty or punishment, and not pro-

vention, because If prevention exists, then no opportunity can po"ibly
arise for one becoming reoponsible by saying, writing, or publishing
"whatever he willon anySubject." The two ideas-the one obsolute
freeomi "to say, write or publish whatever he will on any subject,"
coupled with responsbi~ity therefore, and the other idea of preventing any
such fre poechfree writing, or free publication-can not coexist.

The' Qpinion continues, after citing authorities, Federal
and St4e, foalks:

Section 14 'eutra, makes no distinction and auth'orizes no difference to be
ide by courtso 1 slatures between a procoeding st on foot to enjoin the

piblication of a an one to enjoin the publication of any other sort, or
nature, however Injurious it may be, or to prohibit the use of free speech or
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free writing on any subject whatever, because wherever the authority ofin-
junction begins there the right of free speech} free writing, or free Public"-
tion ends, No halfwayhouse standson the highway between abuotute pre-
vention amd absolute freedom.
The fourth clause:
Or from paying or giving to or withholding from any person engaged in

such dispute any strike benefits or other moneys or things of value.
In at least two instances State courts (Reynolds v. Davis,

198 Mass., 294, and A. S. Barnes & Co. v. Chicago Typo-
graphical Union, 232 lil., 424) have hold that if;the purpose
of a strike was unlawful the'officers and members of umops
should be enjoined from giving financial aid in the form of
strike benefits in furtherance thereof. But in the only case
of the kind disposed of by a Federal court tn entirely dif-
forent conclusion was reached. In A; S. Barnes &o.v.
Berry (157 Fed. R,, 883) it was held without exception or
qualification that an employer against whom a strike was in
operation could not have enjoined the officers of a union from
giving its striking members strike benefits. The reason
assigned was that-
the strike benefit fund is created by moneys deposited by the men with the
general officers for the support of themselves and fawmlilies in times of strike,
and the court lhas no more control of it than it would have over deposits
made by them in the banks.
This decision is in harmony with two recent English

decisions-Denabey, etc., Colieries v. Yorkshire Miners'
Assn. (75 L. J. K. B., 384); Lyons v. Wilkins (67 L. J.,
ch. 383).
The fifth and sixth clauses:
Or from peaceably assembling at any place in a lawful manner and for

lawful purposes; or from doing any act or thing which might lawfully be
done in the absence of such dispute by any party thereto.

After all that can be asserted against the provisions of
section 266c, or any provision of the bill elsewhere found
has been said, we can truly say that it (0oes not transcend
or contravene the clear and conclusive statement of the
law as stated in National Fireproofing Co. v. Mason Builders
Assn. (169 Fed. Rep., 260). Delivering the opinion of the
court in that case, Ju(lgo Noyes said (p. 265):

As a gonoral rule it may bo stated that when the chief object of a com-
bination is to injure or oppress thirdpersons, it is a consplilcy, but that
when such injury or opprosson is merely incld ntal to tho carrying out of
a lawful purpose, it is not a conspiracy. Stated in another way: A com-
bination, entered into for the real mualicious purpose of',injuringt a third
person in his business or property, may amount to a conspiracy and furnish
a ground of action for damages sustained or call for an injunction, even
though formed for the ostensible purpose of benofiting its members, and
actually operating to some extent t their advAn*tago, But a combination
without suchl ulterior oppressive object entered into merely for the puirp se
of promoting by lawfi[means the common interests of its members, is nbt
a conspiracy. A laborer, as well as a builder, trader, or manufacturer,
has the right to condtidt his affairs in any lawful tnaninor, even though he
may thereby injure others. So sovoral laborers an(d-buiildors may combine
for mutual advantage, and so long as the motive is not malicious the
object not ulilawful nor oppressive, and the means neither decoitfuli nor
fraudulent, the result is nota conspiracy, although it may necessarily work
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injury to other persons. The damage to such perofin may be seriou"-it
may even extend to their ruin-lbut it it is inflited by a combination in
the legitimate pursuit of its own affairs is a danlnum abaque injuria.
The damage is present, but the unlawful object is absent. And so the
essential question must always be, whether the object of a combination is
to do harm to others or to exercise the rights of the parties for their own
benefit.
Any attack upon the policy of this section of the bill must

be directed at its specific prohibitions; nor will any more
general criticism, or any attack which does not particularize
herein, be worthy of serious attention. The ready and per-
fect defense to all such is at hand, and imposes no difficult
task. Is' there any reason why the complainant, seeking an
injunction against workingmon, should not describe with
particularity in his cause of complaint the nature of the
threatened injury, and the property or property right in-
volved, as in other cases? Is there any reason why an in-
junction should issue at all involving or growing out of the
relation created between employer and employee to prevent
the termination of the relation, or advising and persuading
others to do so, or to prevent the unrestricted communica-
tion and exchange of information between persons, or the
giving of aid by financial contributions in any labor affair
or dispute? Is there any reasons after a labor dispute has
arisen and a socially hostile attitude has been created, for
an injunction to prevent abstinence iin patronizing or service
by one party for the other's benefit, or the exercise of the
right of free speech in advising or inducing such abstinence
on the part of others? Is there, in short, any good reason
why, afer a disputerhas arisen and the parties are ".at arms
length," a court of equity should interposI its strong arm
merely because such dispute has arisen?
At itsAoarings the committee had the benefit of learned

and illuminating arguments against the several bills.
Counsel in opposition wore patiently and respectfully heard
and the committee profited largely by having heard them,
as is shown by the results of its labors. Tho' bill does not
interfere with the Sherman Antitrust Act at all; it leaves
the law of conspiracy untouched, and is not open to effootive
criticism on any constitutional ground. Tllho subject of the
constitutionality of such legislation was exhausted at the
hearings on the contempt bill (H. R. 22591), returned to the
House with a separate report in which all constitutional
objections are fully mot.

NO QUESTION OF CONSTITUTIONALITY INVOLVED.

This bill does not, any more than does the contempt bill,
invade the jurisdiction of the courts or attempt logislativoly
to exercise a judicial function. It moeoly limits aend circlum-
scribes the roemedy and procedure. While we ]Ioire entei' into
no elaborate discussion 'of the authorities on this topic, yet,
for convenience of reference, we insert a synopsis. On point
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of inconsistency between our theory ofgovernment and oxer-
cise of arbitrary power see Yick Wo 'v. Hopkins (118 U..S.
Rep., 369). For a case in which Congress wasiheld -to hae
colnstitutionally exercised power to take away all remedy see
Finck v, O'Neill (106 U. S., 272); and for a case where a stat-
ute taking away the power to issue an injunction in a certain
case wherein the jurisdiction had been previously held and
exercised was recognized without question as of binding
force see Sharon v. 'erry (36 Fed. Rep., 365)', For a gen ral
statement of the proposition that the inferior courts of the
United States are all limited in their nature and constitution
and have not the powers inherent in courts existing by pr-
scription or by the common law see Cary v. Curtiss (3 1-1ow.
(U. S.), 236, 254). The same l)rinciple still more elaborately
stated and applied, Ex part Robinson (19 Wall. (U. S.),
505).
Many decisions on the question of injunctive process and

juris(liction in labor cases ar Wgreatly influenced b*, and"
indeed, sometimes founded upon, precacdents established
when to be a wage earner was to be a servant whose soeiol
and legal status was little) above that of slavery. But even
England has preceded us in new views and policies herein,
The English act of 1906, s't forth at length in the hearings,
goes farther than it has yet been deemed possible to gO in
this country in relieving labor, and especiall organized
labor, of legal burdens and discriminations. Th Supreme
Court has more than once protested against attempts by any
branch of the Government to exorcise arbitrary power, and
the courts should, and probably will, welcolme the definite
limitations contained in this bill if it should be enacted,
The i(lea has been advanced, and abl supported in argu-

ment, by one of the proponents of this legislation that liberty,
and more of it, is sale in the hand's of the workingmen of the
country. We are convinced of the merit and truth of that
contention. The ten(loncy towar(l freedom and liberation
from legal trammmels and impediments to progress an'd to a
great social advance is ieouf in nearly all civilized nation.
it is an unpropitious time to Op)p°se a reform like( that nim-
bodied in this bill, in view of the fact that tho abuses of
power which it seeks to terminate have been, admittedly,
numerous and flagrant.

Ill. R. 23635, SIxty-soond Congross, second sevioun.1
IN T1wl IIouRC OF REPRIESENTATIVES, APar. 22, 1912.

Mr. Clayton Introduced the following bill; which was rof6rrod to the Com-
mittoo on the Ju(liciary and ordered to be printed.

A III, To ancon(1 an act entitled " An act to co(lify, revise, and amend the
laws relating to the judiciary," approved March third, nineteen hundred
wiid eleven,
Be it cnvicted by the Senmte and Ilouse ofRepresentatives of t1WZUnited State*

of America in Congrems amsembled, That section 263 of the act entitled "An
act to codify, revise, and alnen(l the lawA relating to the judiciary,"
approved March third, nineteen hundred and elovon, bo, and the same is
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hereby, amqp4zd a. to * t~f@W11W, and ht iald t be further
amended by inserting after section 288 thereof three now sections, to be
nunmbered respectlvely 266a, 2 6b,26Oc, reading as follows:"tSzo. 243.2 Tat i* junctiono, whether lilteriQeutory or permanent,
in' oases'oher than ths deribed section 26$'of this title shall be
issued without previous notice and an opportunity to ba hoard on behalf of
the parties to be enjoined, which notice other with a coQyofthe bill of

complaint 'ortothr pleading upon which ithe application for such injunc-
tion w~ill be bad,'shall be seved uponthspies sought to be ehjoined
a reasonable te in advance of such application. But if it shpl appear
to the satisfction of the court or judge that immediate and irriearable
injury is likely to ensu6 to the co plant, and that the giving of notice
of tthe application or tho delay incident, thereto would probably permit
the d9ing of the a'tsought tobe restined before nodico could b served
or hearing had tjrpon, the courV or judko wnay, iu hiti diorhidon, iso

a temporary re~iraliuig order' without-noticewtEvery such order hall

be in~orsdo with thwe date and hour of isumance shall bet forthwith entered
of record, shall dofl the injuy and stAte why it is itreparablo and wby
the or4rwas lrtodwithovtnotice, and shall by its terms expire within
such tlien after ently, not to exceed seven days, as the court or judge
may fii, unless within the time so fixed the order is extended or renewed
for a like period, after notice to those previouBly sorvod, if any, and for
good cause shown, and the reWso for such 'extension shall be entered of
record.
"Si. 266a. That no.restroining order or interlocutory order of injunc-

tion hll isue except upon: the giving of seciinty by the applicant in
such: sum as the court.or judge may deem proper, conditioned upon the
payment of such costs and damages as may be incurred or suffered by
any party who may be found to have been wrongfully enjoined or restrained
thereby.

"SEo. 206b, That every order of injunction or restraining order shall set
forth the' rdao'ns for the 'siuanco of the save, shall be spociftc ini terms, and
shall describe in reasonabloedotail, and not by referonce to tho bill of con-`

ala or other document, the actor acts. oubst to be retrained; and shall
be binding only upon t~ho parties to the su8t, their. agnt , servants, em-

gloy es, and attortioys, or tho~e in active concert with them , anid who sihall
by personal service orotherwiso havo roceivoed actual notice of the same.
'SE. 226c. That no restraining ordor or injunction shall be granted by

any court of the United States, or a judge or the judges thlroof, In any cluso

between an pmployor and1 ouployecsf, or between employers nd employ
es, or between employees, or between porsonS employed an4 pOersonl seo3-
ing employment, involvlbig or growing out of a dispute concern ing torms or
conlitions of omploynient,-unles necosary to prevent irreparable injury
to property or to a )roporty right of the party making the al)l)licatiou, for

w)ich injury there is no adoquato reenody At law, and much propoery or prop-
erty righ mIust be described With parliculrity in tho application, which
niustb in writinigtd swornl toby thoapplicantorby his agontprattornoy.
-And no luh hmtrninlug order or injunction shall l)roliibit any person

or personi fro-m-1tmhating any relation of employment or from ceaillg
to per oMA any work or labor, ox from recommonining advising, or porusud-
ing othere by peacofuljiiinoais so to do; or from attoxiing at or nearhahouse
or place whoro any person resides or works, or carries on bwsinoss, or hap-
pens to be for the purpose of peacefully obtainig or communIcating infor-
mation, or of peacefully persnading any person to work or to abstain from
working; Qr from ceasingto patronize or. toeipployan qarty t.euch dis-

or ro commending, adviling, or lirouadinj by iRUMlI
moeanA to do; or from paying orgIv'Tg to ov withholding from any person
ongagod in such dispute any strike benet or oilor moneys or things of
value; or from peaceably wmembling at any place in a lawful manner and
for lawful purposes; or from doing any adt or thing wbich mijjlit lawfully
be do0ne in the absence of such dsuto by any party theroto4
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PROCEDURE IN CONTEMPT CASES.-

[House Roport No. 613, sixty-second Congress, second sesion,-April 26
(calendar day, April 27), 1912: Referred to the House Calendar and
ordered to be printed.]

Mr. CLAYTON, from the Committee on the Judiciary, sub-
mitted the following report. (To accompany H. R.
22591.)
The Committee on the Judiciary, having had under

consideration H. R. 22591, to amend an act entitled "An
act to- Colify, revise, and amend the laws relating to the
judiciary," approved March 3, 1911, report the same back
with the recommendation that the bill pass
The bill leaven section 268 of the judicial code, formerly

section 725 of the Revised Statutes, in full force and insert
five new scctions, none of whoso provisions conflict witb
said section 268.

ANALYSIS OF BILL.

By section 268a, in such cases of contempt specified in Seem
tion 268 as constitute a criminal offense under any statute
of the United States or at common law, the proceeding
against the accused party shall be " as hereinafter provided',
that is, in the subsequent section of the bill.
Most of the important provisions of the bill are contained

in section 268b. Before action by the court, except in the
cases excepted from the operation of the bill there must be
presented a formal charge showing reasonable ground; and
before the party is put upon trial he must be afforded an
opportunity to purge himself of any actual or technical con-
tempt which he may have committed. He can not be ar-
rested until he has opportunity to either purge himself or'
make answer and has refused to do either. I! arrested or
in case the matter can not be disposed of on the return day,
he may be required to give bail..
The trial is by the court (1) in case no jury be demanded

by the accused, (2) if the contempt be in die presence of the
court or so near thereto as to obstruct the administration of
justice or (3) if the contempt be charged to be in disobedi-
ence of any lawful writ, process1 order, rule, decree, or com-
mand entered in any suit, or action brought or prosecuted in
the name or on behalf of the United States. n other cases
t~he trial is to be by jury.

Section 268c provides for the preservation of bills of excep-
tion, for review upon writ of error for stay of execution pen-
ing proceeding, or review, and for bail in case the accused
sha have been sentencedl to imprisonment.

Section 268d excepts from the operation of the act con-
tempts in the presence of the court, or so near thereto as to
obstruct the administration of justice, and contempts com-
nitted in disobedionce of anyjlawful writ, process, order, rule,
decroe, or command entered in any suit or action brought or
prosecuted in the name of or oil behalf of the United States
and provides that in the excepted cases as well as in all other
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case not spepifi ally embraced within section 268a, the pun-
ishment shall be in conformity to the usages at law and in
equity now prevailmg.

Section 268e bars proceedings for contempt uwiless begun
within one year from the date of the act complained of, and
preserves the right of criminal prosecution, notwithstanding
any proceeding and punishment for the contempt covered
by the bill. At also excepts from the provisions of the bill
any proceedings for contempt pending at the time of its
passage.

Thus, it is seen that the bill applies and gives a jury trial,
with the exception noted, in all proceedings for contempt
wherein the acts alleged to have been committed constitute
a crimnal offense, either under any Federal statute or at com-
mon law. The trial where a jurf is had, is governed (see.
268b), as near as is practicable, by the practice in criminal
cases prosecuted by udictment or upon information.

Before calling further attention to the provisions of the bill
now reported it is appropriate to review some of the conten-
tions of those who have opposed ever form of legislation
whatever on this subject.

OBJECTIONS ANSWERED.

AU the grounds of objection are reducible to two heads:
First. .Tht any legislation whatever materially limiting

or curtailing the power of the courts in the trial of contempts
is unconstitutional.

Second. That any interference with the full and conipleto
dominion or discrctiion of the judge in contempt cases tends
to disorganizaton and a w(ak('ning of judicialatfficiency.
Let us consider first the constitutional objections.
It is -said that although the courts inferior to the SuprOme

Court owe thoir existence and juris(liction to congr('ssional
action, yet a distinction should be ma(le between tht juris-
diction and judicial power, tor instance, in the citation, trial,
and. punishrn( nt of a party charged with cont(mnpt of court.
The controversy goes hack over 60 y(ars. In 1831 Con-

grca5 psflsd an act- lilliting the power of the courts sub-
jcotively; that is to say, it loppe(d off soni of tho juris(die-
tion. which the court had assumre(l and exercised-a juris-
diction; or power, if the latter term be preferred, which
Congress believed, and by its legislation asserted2 was a
usurpation. Never, until within a very rcc(nt period, was
the authority of Congress to do that questioned, either by
the courts or by any respectable authority. Tho partielllar
circumstanloo or event instigating the act of 1831, was tho
pumishmnent by Judge Pcok in Missouri, as for a cont'.-mlpt of
court, of a party who had criticized one of his decisions in
the columns of a newspaper.
The law before tho act of 1831 read thus:
The said courts shall lave power to inipo al(lndadinilistor all necoeary

oaths, aid to punish, by fino or imprisonnmoit, at the discretion of tho court,
contempt's of their authority.
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The act of 1831 consisted in thex addition, f apro , r4a
ing As follows: ;

Provided, That such power to punish contempt shiall not becoineAtrld
etend to&ycW except the visbehaVior of any peis6n in thefiprence,
or so near therto as to obstruct the qdminit WIon of juice, t*ie
vior of any of the officers of iaid court in their officialmAton iAd h

disobedienceor resistance by any officer, orkby iyparty, jxirb witneMo o

other person, to any lawful writ, process, order, rule, decre, orcomm d of
the Xd court.
The extensive ascope of this amendatory statute has been

generally overlooked. The Federal courts were umig

and exercising the unlimited and unchece d powersi'esoitrd
t6 by, common-law courtA, of deciding frthemselves, not
only the mode of procedure and deree and amount of pun-
ishrment, but of selecting for themselvesparticularacI of

alleged misconduct which Ahuld be plantedithe category of
contempt. Congr sstreated the term "power" as synony-

mous with "jurisdiction," hireeumscibed'the field o jur&
diction1 specified th foet.whithshould costtute contempts
and said that such power or jurisdiction shall not extend
beyond these specified acts.

It has been suggested that Congress might have refudbd to
create the inferior courts, or even the Supreme Court, and
have thus caused the failure of the-0Government.
But it is said that when Congress has acted and et^b-

lished 'a Federal court the commion-law ainedquity powers

of the courts itumediftely flow into these judicial receptacles
out of the Constitution. It is only necasary to m*4tine
this new doetrire to know to what a surdities it WoUild lead.
The common-law co-urts of England, with the King'sbench
at their head, in &ddition to administering statutory lat
and the common law proper, exercised certain parliament
powers. In the English system the legislative and judiciQl
departments were, and are, entirely independent of eah

other. It is true that the courts were bound' by acts of
Parliament as construed by them, but' outside the statutes
their cowers were as: free from limitation as those of Parlia-
ment itself., They W'ere' the exponents and final arbiters of
public policy for the Kingdom.

'Though it is often said that the three departments of ;bur-
Government are seprate and independent, which is truehi'
the sense that they mist not invade each other's constitu-
tional domain, and thus destroy' each other, yet .it is algo
true that arbitrary unchecked poer1doek not abide 'with;
either of them. As the SuptMrem Court ha well exprssed
it, in Yick Wo v. Hopkins (1i8 U. S. 'Rep., a69)

Whon wo consider the nature hhd th6 theory of out institiitionh of govW
ornment, the principleupon which they iar t'4ppos6d tb rest, and eV#iew
the history of their developmieont, we are conatineol to conclude that they:
do not meal to leave room .or the play and action of purely perwoal and
arbitrary power.
To conceolc that the courts might, even with the limits

fixed in the act of 1831, exclusively decide when a contempt
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.1b bn om te a4,, the, amount or.degree of puh-
'xwait, ,wvitno PQW, inC%31grea to set *imittlger~t', would
be to concede 6 the courts the power to annul very;at of
Congr toiralyzetexectivear toclnfiscatp a11 prop-erty An4dAeist-o alin beit,. Ot4oreo-ew, it anily, believe
that he: court would eVer proceed t such etreme, but it
is sufficient to sayltht, rding to our interpretation, ihe
framersef6t1eCo6N toitiah took tare to safegard thepeople
against' thepossibiliti ofallsud,h alamitous tendecis

Referring to thiskill, and comprting its proviions with the
prois addd in 1831, it is seen that the bill only chance
the procedure n contempt cases, while as before stated, tMat
proviso limited the juridiction'subjectively.

The opposition was represented before the committee by
able counsel and many authorities were cited, few of which,
however, in our pinion, had any direct bearing on the que-
tion from a bnjttutional point of viw. In fact, the power
of Congrsaehibie in the act of 1831, was generally
an4d niformly 66nceded that not~a single cae has been found
hich, 0'et tquestioed or doubted it. A few cases which,

though not bdiretlyberngupon the point of constitution-
ality, yet sh more or leesslight upon it will now be noticed.

It is 'argu'ed that onrsh can not require a court of equity
to try ist eW of fact by jury. That is unquestionably sound
doctrine, and' thei -ase o Brown v. Kalamazoo Ciircuit Judge
(87 Mich., 274)' is sound law. 13ut it is wholly inapplicable
here. No one ii thus, far ever insisted 'that contempt is of
equitable cognizaetie, or other than what the-textbookA
designated, nqmely, a special proceeding, criminal in its
nature, not Dnecsarily connected with any particular suit
or nation pending in the cour.n

-Numnerlus State cas-eswere cited in argument. They may
all bWefnswered' as a closs. The relation between Congress
and Federal courts is not the same as that between State
legilature and the State courts. The constitutions of the
various States themselves provide for and establish the
court, partition the powers of government between the
leislative,. executives, anid judiciardepartments, prescribing
safeguirds, and definuig their powers in detail; whereas the
Federal Constitution has delegad full and complete control
of the matter to Congres. Nor should the fact be over-
look~ed that thle StatO decisions on the subject are often
based upon precedents of the common law, which is no part
of the:FederAl system4 Thus, in Ex parte Mciowan (1f39
W. Car. 95), that being typical of many such cases relied
upon, it was said:a
We 4re satisfied thitat common law the acts and conduct of the retitionbr,;as sot out in the eas, constitute a contempt of court, and i the

statute dos not etnbrace this case and in terms repeal the common law
applicable to it, Wwe Would, not hesitate to decre the statute in tht
respect uncontitutional and void for reasons which we will now state,

niFinok v. O'Neill (106 UJ. S. Rep., 272) it appeared that
Congress has taken from the court all power to enforce its
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judgment, andtlthe act Congress was uphldd by Rthe
Supreme Court of the United States.: In that case (p. 280)
the court said:
The United States can not enforcethe collection of a debt from an unili-

ing debtor, except by judicial process. They must brng a sKit And obtain
a judgment. To reap the fruit of thatjudgment they must cause an execu-
tion to issue. The courts have noinherent authority to take any one of
these steps, except as it may have been confer bytae1e tivH depart-
ment; for they can exercise no jurisdiction except as thelw confers and
limits it.
And in Cary v. Curtiss (3 How., 236, 254) the same court

said:
The courts of the United States are all limited in their nature and con-

stitutions, and have not the powers inherent in courts existing by prescrip-
tion, or by the common law.
But in section 720, of, th' RonsedStatutes, we have a

statute of Congress prohibiting. the Federal courts from issu-
ing injunctions in :certain cases, and the constitutional valid-
ity of that statute was declared in Sharon v. Terry (36 Fed.
R., 365). Now, the writ of injunction is the arm of ,te
Federal courts in the exercise of their equitable power,
which it has been urged- enjoy complete immunity from
congressional action. And here a Federal circuit court
sustained an act of Congress which subtracted an impor-
tant part of equitable jurisdiction. Anyone taking the
trouble to examine the judiciary act of 1789, with or: with-
out Subsequent additions and amendments will observe
that it consists, in large part, of regulations of and limitations
upon jurisdiction.
We close this head with the quotation from Ex part

Robinson (19 Wall., 605), cited with approval in the case of

Bossette v. Conkey (194 U. S., 327), which is so clearly and
obviously applicable and conclusive that no comment
appears to be necessary:
The power to punish for'conteinpts is inherent ilin all courts. The

moment the court of the Unitedi States wbre called Into existence and
invested with jurisdiction over any subject thoy, became possessd of, thin
power, but the power has been limited nl defined by thie ct of Congress of
March 3 1831. The act, in term", apliosto allco~irts, Whethe~r it cait he
held to ilmit the authority of the Supreme Court; which derives ito exist-
ence and power from the Constltutiol, may, pethps, be a matter of doubt;
but that it applies to the circuit and district courts there can be no question.
These courts wero created by act of Oongress. Their powersond duties
depenid upon tho6 act calling them into exite'nce",or subsequent acts
extending or llmittin their jurisdiction.- The act of 1831 is, therefore; to
them the law specifying the cases in which summary punishment for con-
tempts may be inflIcted. .It limits theopower of these courts in this respect
to three classes of c'aes.

(1) Where there has boon misbehavior of a person in the presence'bf the
courts or so near thereto as to obstruct the administration of justice.

(2) Where there has been misbehavior of any officer of the courts in his
ofncial transaction,

(3) Where there has been disobodience or resistance byan officer, party,
juror, witness, or other person, to any lawful writ, process, order, rle,

(lecree, or command of tho courts. "Tho law happily pescribes th punlish-
moult which the courts can imi+ose for contonipts. The seventeeath section
of the judiciary act of 1789'(1 Stat, L., 73), declaros that the court shll have
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power to .pu0914 t* autxooity.in any cause or hea&Tl before them byfine, orz.pronme , their Xdiwretion. .The. enctxUonet iA'a limitationupIn t mani-r ifi which the he~er ihail bs exercised, and must be held
to beWa' egsioti6n fiall b6tho r de of P'uisimont. The judgment of the
court debairing the petitioner, treated as a punishment for contempt, was
therefor: unauthorized and void.

rAs to the other ground of objection urged-that is, that
any inteiference with tho full, and complete dominion and
discretion of. the courts tends to disorganization and to the
weakening of judicial authoirity- judging by the course of
previous discussion on this measure, it is not anticipated
tehat the policy of the provisionlacing a limitation upon
the punishment which can be indicted will be strenuously
criticized, and, therefore, we will make no further comment
on that.

TRIAL BY JURY.

The feature of the bill against: :which the most strenuous
arguioent has been directed is that providing- for jury trials.
But no one has shoWntthat such provision aamounts to any-
thing qiore than a chaingro of procedure. So that the queas-
tion eomrs' doWn to th"is,HIs Congrc3 6r' not the power
to prescribe procedure ''Th( courts willstill, if this bill
passes, have all the substantive power l(ft in thoir hands
by the act of 18a31. Not one of th,' acts there catalogued
will have baenf eliminated. Tho meithod of ascertaining
tho facts in cortaltAf Cases is changed but their ascrtain-
ment is still undir supervision of th court, and amplo
safeguards are provided against evasions and miscarriages
of iustid'..

of kontonnor, from the moment the facts are judicially
ascobrtaine(l, is, by uniform practice, either placed in (lurance
or required to give hail. he result of an adverse judgment
is always' peial; both in form and effect, though the fne
bQ sometimes turned over to a private litigant.

lThe manner of disposing of the fine does not alter, in any
respect, the form and Pffect of tho procedure, or change it
from criminal to civil.

SUCH LEGISLATION LONG DEMANDED.

The bill is an evolution from prolonged and varied discus-
Siqn, by no means limited to a recent date or to the plresent
Congress. Every feature and provision of it has been sub-
jected to attack and defense, but the whole controversy ap-
pears to havoc at' length converged upon the issue of whether
or not -the policy an'd prActice of jury trial in contempt cases
shall be admitted in thereFederal jurisprudence at all.
That compnlainto havo been made and irritatio'n has arisen

out of the tral of persons charged with contempt in the Fed-
eral courts is a matter- of general and common knowledge.
The charge most commonly made is that the courts1 under
the equity power, have invaded the criminal domain, and
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undior theirgl of tril4 for' vot ipt have i*Wblyconvictd
poll8'4o of sustntie crimes for which, i ti d; 't7
woulk have had a constitutionalright to be trie by ur.
It has been the purpose of your commitWtin t. bill to
meet this complaint, blievin it tobba soundpublkvoliy
so to;adjust the prooeseso: th0 courts as to disatm!any
legitiinato criticism; and y4ur. comittee confidently be
lives that, so far from weakening the power and effective
ness of Federal courts, this bill will remove a cause of just
complaint anid promote that popular affection and respect
which is in the last resolve the true support of every form of
governmental activity."

As heretofore stated, the general scope of the House bill is followed
in the Senate amendments. The form of the substantive law and
the reme(ies provided for its enforcefmenit are, however, changed in
several instances by the proposed amenodme ts. Theseawi4fqppearin
detail in this report, as the amendnten14to the sectiop6qfJtheb
will be considered separately and in order- bdt a4referenfeli- more
important of theru at this point may not 4Ini4Tn i4o'2 and
4, which deal respectively with oni' prices and exclu-
sive and ting contracts instead of (leda1g that the acts named
constitute offenses punishable by 'lne and imironment a"in the
Hoouse bill,the'proposed aendnents declare e' ` -act uniwFiil and
provide for tho enforcement of the sections though the gopc~y of
the FeelerW Trade 0Commisonto le created. Sotalso, inisections
8 and 9, which deal with holding comipanies MOinterloking directo-
rates, respectively, soe chang hav&been made in the provisions
of positive and substantive law; and the enforcement of the s'otions
has been confided, by the amendment? to the Interstatei Commerce
Commission, in the cae of common carriers, and to the Federal
Trade Commission, in the O of individuals ad pcorporatio other
than banks and co mmon carriers, All the remedies provided in the
bill and amendments are cumulative.
The propoSed amendments will now be considered by sections of

the bill:
SErrIoN 1.

This section, which is one confined, exclusively to the definition of
terms employed in the bill, is only amended in one respect; this is
exempting the Philippine3 Islands from the 6peraf1ion of the it. The
reasons for this exemption are stated in a letter of the Acting Secre-
tary of War, as follows:

- ,Ws 'DEPiRTkSWt,
i i;Waehingt4'n, iuns 9,4v914.

My DE:AR SKENATOR:; I find that in ,e bill 11h.,15867, which laa now ben referred
to the omxnitoe on the ~id~clr oleeaepohi~swil~ld, unpsrt,extend
the applicatioA of this' sottothe EahIJnpiIslands.

It ienis that i wm the intuition bf the Hd'c6mmit Minthenbg i in charge
so to d. It is pp*reht;-howeVoer, that the conmmittoo did not contidet the present
state of the Pbid)ine lands wit4 reference tQ tbe lawo which it is p ed to
supplement by the contenmplated lei1ation. ,
None of the acts onllmerated in the eiatiig ection of this bill are iii efet in the

Phillppine Iela6nda.
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I )O t*hrithefollowig rowim it- may be posble to so modify the bill a
n o*^inlud the Piilipie-Ilnds within its provisions:

li j're Ibill n i aterms upplemental to vortAin eistlng laws ginst unlawful
bbpioflle~and for o6t0r purpbosee whidh Is do not apply to the

2,; &iiti~unmentb on which the execution of this law dpend; such as the die.
trict cou$to of the Uiited States,. etc,, do not exist iin thoPtiippine IVlInoe.,8.g1~om t~he pas-ageotthe,g actof the Philip land Ju 2 i

Sh~cti Wassp iicly pd, i ,at the tautory la:o te United States
hudild Mt xtend to h Philippine Islands, it has been the policy to create in the
Philippine Islands an autonomous government and to give to that government ample
power to legislate on all mattersof local concern. in this act extending to those
el~andramendatory legislation of legislation not applicable there, this principle is
violated

4, The Philppilne Islands ha* an import tariff of its 6WA quite distinct from that of
the United States and in moat of its schedules departing greatly from the rates in our
own tiff, , rican expofters muit enter that fleld in competition with forein
MOAtudat rer of like and witio" t the pro6ttio which 'is uniform ip
ticadllt all othmrttdtory under, out juridicton. Tarde there in not a question of
American fi~ cohipetuin with each olheir, but of American firms, compotinS ith
fori firms, a^nd b restrictionsuch aslinposod in seifiona 2 and 4 of that act simply
h~atl~eeffect of placing American buoinei at a great disadvantage in nieeting foregn
Vor tlhe iie reason that ihese sections are not 'made to 'apply to American trade

with foteiki countries they should miot be made to apply to trade with the Philippine
Islands.
P1lesas widerstand that I make no suggestion as to the form of the bill, but desire
to call attention to what was manifeOtly an overaiglt in making the bill Apply to the
Pbilli~me Islands.

cerely, yours,
-7 ~~~~~~~HDNRY-BRECKWIRIDOZ

Acting Secretay of War.
Hon. Olalis A. OULBERSON,

Uhairmf Committee on the Judiciary, United States Senate.

-SErION 2.
This section relates to discrimination in price by persons engaged

in commerce with the purpose and intent thereby to destroy or
wrongflly injure the business of a competitor. The first Senate
amend ent to this section changes the form of the substantive law
W a d&l1ratido 6f the illegality of the act, instead of the declaration
of the Ifouse'billthat the person committing the act shall be deemed
guilty 'of a misdemeanor, and ma be punished.' This was done
be~ause it waxitisgt beet, especially in view of theexperimental
stAheof this 1egislation', that the harshness of the criminal law should
ndt be apPled' but that' the enforcement of the Aeection should be
giver, to th oFedera1 Piae Commissiorn. Accordingly the penalty
pkoriosion is`stricken out, and" the etiforcement of the section is pro-
vid4 for in section Obiunder which the commission hnay arrest the
-prtitic by t order failing )in whi'h it can apply to the courts
thbie'd7sobedience'ic sucl order may be redressed,
The orbrds "finthe same or different sebtions'or communitieVy" in

the first part of this section, are stricken out because they are either
surplusagei when applied to "commerce," as defined in the bill; or
if they are used in a more restrle`ted sense, in a sense which would
aIprlytheme tP 1 al! trap~actions merely, they, would attempt to
regv kte infrqetate. 6mtnircp and be therefore void.

After full (oiisiderati~O 'V is deemed advlstble to enlarge the
a~Ception in the firsV proviso to the scctiqn by adding'1th.t due tdlow-
ance niiy be rmade for difJorenco in the oast of "j lling," as well as


















































































