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~ UNLAWFUL RESTRAINTS AND MONOPOLIES,

JuLy 22, 1914,—Ordered to be printed.

Mr. CULBERSON, from the Qommitteé on the Judiciary, submitted
T . ~ the following '

" [Tosccompany H, R. 15657.)

Thofépmmitt,e;e} on the Judiciary, having had under consideration
the bill. (L. R. 16657), to supplement existing.laws against unlawful
restraints and menopolies, and for other purposes, report the same
to the,Sénate with the recommendation that it be amended as shown
on_the face of. the bill, and that, as amended, it do pass. .

It is well, at the.outset, to state: the theory: of the hill, both as it
passed.ithe ;House, of ,Representatives and as it is proposed to be
amended, for the general scope of the House measure is unchanged.
It is .not. proposed; by;the bill of amendments to alter, amend, or
change in ‘any respeg} the original Sherman Antitrust Act of July 2,

.1890.;,. The jpurpgse, is only. to supplement that act and: the other
anti_,tﬁgat,.minx orred, to in section 1 of the bill, Broadly stated, the
bill, in its tréatment of unlawful restraints and monopolies, seeks to

' px‘of\ib’it‘ and make unlawful certain trade practices which, as a rule,
singl%’iand in themselves, are not ¢gvered by the act of July 2, 1890,
or other existing antitrist acts, and thus, by making these practices
illegal, to arrest the creg}iqn‘ of .trusts; conspiracies, and monopolies
in their incipiency and béfore consummation. Among other of these

-trade: practides: :which:are. denounced and made unlawful ‘may be

- mentioned-idiserimination ' in: prices for the purpose 'of wrongfully
injuring oy déstroyirig the:business of competitors; exclusdive and tying
contrastsd; holdihg companies; and interlocking directorates. ‘

" Existing antitrust acts are further supplemented by a provision
that whenever a corporation shall violate the antitrust acts such

*k
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“violation shall be regarded as that also of the individua]. directors

and officers of the corporation who shall have authorized, ordered,
or committed any of the acts constituting such violation, timsﬁking
the personal guilt of the officials of the corporation who are respon-
sible for.the infraction of the law. ’ ,

The other important and general purposes of the bill are to exempt
labor, agricultural, horticultural, and other organizations from tge
operation of the antitrust acts; to regulate the issuance of tem-
porary restraining orders and injunctions generally by the Federal
courts, and Particularly in labor controversies, and to make provision
for the trial by jury of contempts committed without the presence
of the court.

The following is the analysis of tho bill as made by the Committee
on the Judiciary of the House of Representatives in their report
recommending its passage: .

¢ ANALYSIS OF THE BILL.
I.
DEFINITIONS OF TERMS.

Section 1 of the bill defines technically for the gufp’oses‘
of this bill certain words, phrases, and terms used in the
body of the bill. The definitions thus given are designed
mercly for convenient reference and to avoid repetition.
The definition of commerce, it will be observed, is broadened
8o as to include trade and commerce between any insular
ossessions or other places under the gurisdiction of the
nited States, which at present do not come within the
scope of the Sherman antitrust law or other laws relating
to trusts. The act approved July 2, 1890, and commonly
referred to as the Sherman law, and supplementdry legisla-
tion pertaining to the same subject, are restricted in applica-
tion to commerce among the several States and Territories,
the District of Columbia, and with foreign nations.. Your
committee can conceive of no good reéason why the insular”
{)Jossessions or other c{)laq’e's now under the jurisdiction of: the
nited States should not be included within thé ‘provisiens
of -our antitrust laws, and with this idea in view we have
accordingly in this bill broadened the scope of these laws so-
as to make them applicable to all places under the jurisdic-
tion of the United States. . R '

II.

PRIOE DISORIMINATIONG,

Section 2 of the bill is intended to prevent unfair discrimi~
nations. I is expressly designed with the view of correcting
and forbidding a common and widespread unfair trade prac-
tice whereby certain great corporations -and ‘also.certain
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smaller concerns which seek to secure a monopoly in trade
and commerce by aping the methods of the great corpora-
tions, have heretofore endeavored to destroy competition
and render unprofitable: the business of competitors by sell-
ing their goods, wares, and merchandise at a less price 1n the
gart.icular.‘ communities where their rivals are engaged in
usiness than at other places throughout the country. This
section expressly forbids discrimination in price l:‘{)etween
different  dealers of commodities that are sold for use, con-
sumption, or resale within the United States or any place
within -its jurisdiction, when such discrimination is made
with the .purpose or intent to thereby destroy or Wrongfully
in{lure the business of a competitor, either of such dealer. or
seller. - It will be: obsérved that the language used -makes
this section :applicable only to domestic commerce, or, in
other words, its application is restricted to commeice carried
on in the United States, or in places under the jurisdiction
thereof, and has no reference to commodities so}d either in
this country or abroad which are intended solely for our
export. trade. The violation of any of the provisions of
this section.is made & misdemeanor, and is made punish-
able by fine or imprisonment, or both, There are two pro-
visos in this section which are important. The first proviso
permits discrimination in prices of commodities on account
of differences in grade, 1uality and qusntity of the com-
modity sold, or that makes oniy due allowance for differ-
ence in the cost of transportation. The second proviso per-
mits persons selling goods, wares, and merchandise in com-
merce to select their own customers, ,exce;i‘t as provided in
gection 3, which will be considered later. The necessity for
legislation. to prevent unfair discriminations in prices with a
view of destroying competition needs little argument to sus-
tain the wisdom of it. In.the past it has been a most com-
mon practice of great and powerful combinations engaged jn
commerce-—notably the Standard Oil Co., and the American
Tobacco Co., and others of less notoriety, but of great influ-
ence—to lower prices of their commodities, oftentimes below
the cost of production in certain communities and sections
where they had competition, with the intent to destroy and
make unprofitable the business of their competitors, and
with the ultimate purpose in view of thereby acquiring a
monopoly in the particular locality or section in which the
discriminating price is made, Every concern that engages
in this evil practice must of necessity recoug its losses in
the particular communities or sections where their commodi-
ties are sold below cost or without & fair profit by raising the
rice of this same class of commodities above their fair mar-
Eet value in other sections or communities. Such asystem
or practice is' so manifestly unfair: and unjust, not only to
competitors who are directly injured thereby but to the gen-
eral public, that your committee is strongly of the opinion
“that the present antitrust laws«ought to be supplemented
by making this particular form of discrimination a specific
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offense under the law when practiced by those engaged:in
commerce, ’ S N
The necessity for such l(:igislation is: shown by the fact

that 19 States have enacted laws forbidding this particular
form of discrimination within their borders, . These State
statutes have practically all beén enacted in .the last few
fea.rs, and most of them in the years 1911, 1912, and 1913,
t is important that these State statutes be supplemented
by additional legislation by Congress, for it is now possible
for one of these great corporations doing business in. not
only the 48 States but throughout the world to lower the
prices of its commodities in a particular State and gell within
that State at a uniform price in compliance with State laws,
and thereby destroy the business of all independent con-
cerns and competitors operating within the State. The losa

incurred by such gigantic effort in destroying competition
can be more than regained by general increase in the prices

of their commodities in other sections. In fact, complaint

has been made to your committee that efforts have been
made by certain great cor;iomtions engaged in commerce

in some of the States which have enacted statutes forbid-

ding such discrimination to circumvent the State laws by
the methods above described. In seeking to enact section

2 into law we are not dealing with an imaginary eyil or
against ancient practices long since abandoned, but' are

attempting to deal with a real, existing, widespread, un-
fair and ‘unjust trade practice that ought at once to be pro-

- hibited in so far as it is within the power of Congress to
deal with the subject. This we think is accomplished by

section 2 of this bill. As further showing tho necessity for

such legislation, we call attention to the tates which have

heretofore adnpfed statutes vaiying in form but for the
Uﬁ'posa"of preventing unfair discriminations in price, as
ollows: .

“ 1, Arkansas, act 1905, as' amended March 12, 1913,

2, Idaho, antitrust act of 1911, ' ‘

3. Iowa, Revised Statutes,

4, Louisiana, act of 1908.

5. Missouri, Rovised Statutes,

8. Nebraska, act of 1913,

7. New Jersey, act 1913,

8. North Carolina, act 1913,

9, Oklahoma, act 1913,

10, South Carolina, act 1902.

11, Utah, act 1913,

12, Wisconsin, act 1913, - ‘

13. Wyoming, Revised Statutes, 1911,

14. Kansas, act 1905,

156. Michigan, act 1013,

16, Massachusetts, act 1912,

17. Montana, act 1913, =

18, North Dakota, act of 1913,

19. California, act 1913, -
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III.
'MINE PRODUOTS.

Section 3 of the bill makes it unlawful for the owner or
operator of ‘a mine, or the person controlling the sale of the
product thereof in commerce, to arbitrarily refuse to sell such
product to a responsible person who applies to purchase the
same, This section, like section 2, is limited in its applica-
tion to the United States and to places under the jurisdiction
thereof; and has no reference to persons desiring to purchase
such & product for export sale,  In that case the seller is

ermitted to arbitrarily refuse to sell to a responsible bidder,
or otherwise a foreign dealer being responsible might pur-
chase the entire output of a mine, to the detriment of manu-
facturers and dealers in the United States and the owner
be powerless to prevent it. The section is based on the broad -
conservation idea that natural products such as iron, coal, and
other minerals, stored in tho earth as the result of nature’s
laws should not be monopolized by the mere acquisition of
the title to the lands which contain such resources, The
design is to prevent those who have acquired or may acquire
a monopoly or partial monopoly of mines from discriminat-
ing against certain manufacturers, railroads, or other persons
who need the products of the mines in carrying on their
industries where the’commodit’g is used in its crude state, as
coal, and, further, to prevent arbitrary discrimination against
reeponsible‘purcflasers who desire to obtain such products
for use or consumption or for resale to persons who desire
to purchase same for use or consumption, '
is provision is new, but in view of the fact that many
railroad corporations, the United States Steel Corporation,
and other corporations have acquired and own, either directly
or indirectly, through the medium of subsidiary corporations,
vast areas of land containing coal,iron, and copper and other
minerals in common use, we feel that this legislation is needed
and fully justified. By its énactment into law we make it
impossible for mere ownership of mines to enable the owners
or those dis;l)losing of the products thereof to. direct the dis-
osal of such products into monopolistic channels of trade.
t will liberate from the power of the trust every small manu-
facturer whois compelled to go into the open market for his
raw material and every person who desires to purchase coal
for use or for resale to those who desire to purchase for use
or consumption, :and will afford to every such manufacturer
an opportunity to purchase same for cash wherever offered
for sale in commerce. The section expressly forbids the
mine owner or person controlling the sale of the product-of
the mine to arbitrarily refuse to sell such product to any
responsible purchaser, and thereby prevents the mine owner
or operator from giving the preference to another and rival
dealer in the disposal of such product.
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Iv.

1

' EXOLUSIVE AND ‘‘TYING'’ CONTRAOQTS.

Section 4 of this bill has apparently been' much misunder-
stood, and great confusion seems to ga.ve arisen in regard to
its provisions, Whether designedly or from: a misunder-
standing of its purport, we know not, but it has been con-
tended very earnestly that its provisions prevent exclusive
or sole agencies. It not only does not prohibit or forbid
exclusive agencies, but on the contrary it in no way whatever
relates to agencies properly so termed. ILet us therefore
consider what this section really accomplishes, It prohib-
its the exclusive or ‘‘tying” contract made between the
manufacturer and the deéaler by purchase or lease, whereby
the latter agrees, as a condition o? his contract, not to use or
deal in the commoditics of the competitor or rival of the
seller or lessor. - It is designed merely to prevent this un-
fair trade practice now so common throughout the country,
and which is generally regarded by everyone who has given
the subject any serious consideration as unjust to the local
dealer and to the community and as monopolistic in its
effects. The scction provides that any person engaged in
commerce who either Ieasos or makes a sale of goods, wares,
and merchandise in the United States or in any places under
its jurisdiction on the condition or understanding that the
lessee or purchaser thereof shall not use or deal in the goods,
wares, morchandise, machinery, supplies, or other commodi-
ties of a competitor of either tho lessor or seller shall be
deemed guilty of a misdemeanor and punished as provided
in the section. The words “or fix a price charged therefor
or discount therefrom or rebate upon such price’” are
merely descriptive of the different methods used by the
manufacturers to induce the dealer or local merchant to en-
ter into this exclusive or ‘“tying’’ contract, which obligates
him to surrendor a right which every dealer should enjoy,
namoly, to handle any manufacturer’s goods, wares, or mer-
chandise he sees fit to handle, Of course, the manufacturer
must offer some very flattering and extraordinary induce-
ments on his part, for othorwiso no dealer would be foolish
enough to enter into any such contract. The first induce-
ment in every case.must of necessity relato to price. ‘
By fixing the price so high that tho retail dealer will make
an extraordinary or unusual profit on' the commodities
actually sold, the manufacturer is enabled to induce him
to onter into an arrangemont whereby the local dealer can
actually increase his profits for tho time being at least by
giving up his entire trade in compotitive commodities
which he is compelled to handle on a small margin, But,
rest assured that when the local dealer enters into such a
contract and gives up a portion of his trade to rivals; he-
at once attempts by the aid of the manufacturer to establish
a monopoly in the trade of tho commodity handled under
the excﬁlsive contract and sold at a higher profit. If the
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transaction. results. in completely driving out competitive
“articles from the community as the contract by its terms
takes them out of the business of the local dealer, there can
be little room to question the contention of the advocates of
thig system that both the manufacturer and the desler are
benefited by the transaction, If on the contrary the local
merchant who has tied his bands by an exclusive contract.
can not drive out of the community competitive articles
and thereby secure a monopoly of the trade in his immediate
locality, it is manifest that he bas been seriously hampered
and injured in his business by the restrictions placed upon
him by his contract. But, the advocates of this system
and practice of monopoly, in dealing with this question never
look beyond the manufacturer or the local dealer to the
millions of American consumers who are compelled to pur-
chase daily the necessary food, raiment, and all the neces-
sities of life through the ordinary channels of trade in their
respective communities. What about the interest of con-
sumers—the general public—the American people, as &
whole? How do they fare under this unnatural arﬁitrary
gystem and trade practice devised by American manu-
facturers and put In operation by great and powerful
cowbinations in trade for their own enrichment and with
the ultimate view of obtaining a complete monopoly in
their special line of industry? Undoubtedly, the system
results in higher prices to consumers. QGreat department
stores, and mail-order houses flourish under it, Local
customers can not purchase or obtain at their local stores
Earticular commodities desired and often necessary and
hence are compelled to send their money abroad in.order
to secure the desired commodity which ought under any
fair systom to be procurable in their local community
through their local dealer. On account of this very con-
dition, the temptation to the local merchant is very strong
to break away from his contract and to deal in the com-
modities .of others.,. The needs of his customers demand
constantly that he should do so. A ,

The customerhaving oncegone to another dealor or procured
the desired commodity through a mail-order house may not
return to his local dealer and the goods purchased under an
exclusive or ‘‘tying’’ contract may remain on the shelves of
the local merchant unsold. The local dealer has invested
his money in them; he has paid for them; they belong to
him, But the manufacturer has a contract that binds him
not to deal in other like commodities. So every such con-

_tract provides for a discount from or rebate upon such price
as-a further inducement for the local merchant or retailer to
enter into a discriminating contract which ties his hands,
What is the result? Iot us sce. What is the motive and
purpose of the manufacturer in making or entoring into such
exclusive contract? It is undoubtedly his purpose to drive
out competition and to establish a monopoly in the sale of
his commodities in that particular community or locality.
His contract by its express terms completely shuts out com-
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petition in the business of the local dealer with whomi he
makes it. The dealer bound by this exclusive contract not
to handle the goods, wares, and merchandise of another be-
comes the ally of the manufacturer in his effort and purpose
to drive’ out competition in the locality or community in
which such commodities are sold. This is done by means
- of extensive advertising, and let it bo borne in mind also that
this advertising is added in the price of the commodities and
paid for by the consumer. If by the combined efforts of the
manufacturer and the local dealer and the glowing and over-
drawn and oftentimes false advertisements compotitors are
compelled to retire from the field, a monopoly inthe partic-
ular community-or locality is the invariable result. In this
connection it is important to state that to-day in every vil-
lage and locality where there is only a single store and this
exclusive or ‘‘tying’’ contract is entered into between the
manufacturer and the local dealer concerning any ¢ommod-
ity, the exclusive or ‘“tying” contract gives both the mani-
facturer and the local dealer a complete monopoly of that
particular commodity in thé locality or community. That
the effect of such a system is detrimental to the consuimers
and to the general public can not be questioned for a
moment, ' ' ,
The public is compelled to pay a higher price and local
customers are put to the inconvenience of securing many
commodities in other communities or through mail-order
houses thiat can not be procured at their local stores. The
rice is raised as an inducemeit. This is the local effect.
ere the concern making these contracts'is already great
and powerful, such as the United Shoe Machinery Co., the
American Tobacco Co., and the General’ Film Co., the
exclusive or ‘‘tying” contract made with' local dealers
becomes one of the greatest agencies and instrumentalities
of monopoly ever devised by the brain of man, It com-
pletely shuts out competitors, not only from trade in which
they are already engaged, but from the opportunities to
build up trade in any community where these great and
powerful combinations are oporating under this systom and
ractice. By this mothod and practice the Shoe Machiner:
0. has'built up a nionOp‘olg that owns and controls the entire
machinery now being used by allﬁgroat shoe-manufacturing
houses of the United States, No indeperident manufac-
turer of shos machines has the''slightést opportunity to
build up any considerable trade in this country while this
condition obtaihs, If a manufacturor who is using machinés
of the Shoe Machinery Co, were to purchase and place’a
machine manufacturod by any independent company in his
establishment, the Shoe Machinory Co. could ‘under its
contracts withdraw all thoir machinery from 'the establish-
ment of the shoe manufacturer and thereby wreck: the
business of the manufacturer, The ‘Gereral Film Co., by
tho same method practiced by the Shoe 'Machinery Co.
under the 'lease ’s}s;smm, has practically destroyed all ¢om-
petition and acquired & virtual monopoly of all films thanu-
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factured -and sold in the United States. When we con-
sider contracts.of sales made under. this system, the result
to the consumer; .the goneral public, and tho local dealer
-and his buginess is even worse than under thoe lease system.
- The local dealer is required under the contract system to
yurchase and ‘Pay for each article secured for his business.
e is required to_contract for purchase on condition that
he will not-deal in like articles manufactured by competitors.
If he can not soll tho commodities so purchased, ho must go
out of business. 1t was shown in testimony before the com-
mittee during the recent hearings that a certain automobile
manufacturing company, with a capital of only $2,000,000,
had made a profit of $25,000,000 net on their investment in
a single year, Was that a profit on the $2,000,000 actuall
invested by the manufacturing company? Not at all. It
was the profit on that $2,000,000 supplemented by many
times that many millions actually invested by local dealers
in the machines of that companf by so-called selling
agencies throughout the country. 'The selling agoncies are
not in reality agencies at all, but are purchasers and owners
of machines who have paid the full price therefor under
contracts conditioned that these same dealers will not deal
in the machines of any competitor or rival company. These
extraordinary profits have been made largely on mdney
actually -invested in machines by customers, hundreds of
which remain unsold in the possession of the local dealer.
This illustration alone is sullicient to show tho absolute
unfairness of any such practice or system. The system is
wholly bad for consumers and the general public, and in its
last analysis detrimental to the interests of local dealers
generally, We have ponalized this practice under tho 'pro-
visions of section 4 and made it & misdemoanor punishable
as prescribed in the section;

V. )
SUPPLEMENT SECTION 7 OF SIIERMAN ACT.

Section 5 is supplementary to the existing laws, and
‘extends the remedy under section 7 of the Sherman Act to
ersons injured in their business or property by the wrong-
Ful acts of persons or combinations violating an’fy of the anti-
trust, laws, and allows the recovery of threefold damages
therefor. ‘
' VI.

DECREE ADMISSIBLE IN OTHER SUIT.

Section 6 provides that a final decree obtained by the
United States in a suit to dissolve a corporation or unlawful
combination may be offered in evidence in a suit brought by
a private suitor for damages under the antitrust laws by
reason of the unlawful acts of the defendant corporation,
and that when such decree or judgment is so offered it shall
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‘be conclusive evidence of the same facts and be ‘conclusive

as to the same questions of law as between the parties in
the original suit or proceeding. This section also provides
that the statutes of limitations shall be suspended in favor
of private litigants who have sustained damage to their
property or business by the wrongful acts of the defendant
during the pendency of the suit or proceeding instituted by
or on behalf of the United States. The entire provision 1s
intended to help persons of small means who are injured in
their property or business by combinations or corporations
violating the antitrust laws. _

It is In keeping with a rccommendation made by the
President in his message to Congress on the general subject

. of trusts and monopoles.

VII.
FRATERNAL, LABOR, AND OTHER ORGANIZATIONS.

The object of section 7 is to make clear certain questions
about which doubt has arisen as to whother or not fraternal,
labor, consumers, agricultural, or horticultural organizations,
orders, or associations organized for mutual help, not having
capitai stock or conducted for profit, come within the scope
and purview of the Sherman antitrust law in such way as to
warrant the courts under interpretations heretofore given to
that law to enter a decree for tho dissolution of such organi-
zations, orders, or associations upon a proper showing, as
may be done in regard to industrial corporations and com-
binations which have been found to be guilty of violation of
its provisions, .

A second paragraph is inserted in this section to remove a
question of doubt as to whether associations of traffic,
operating, accounting, or other officers of common carriers
for the purpose of confcrring among themselyves or of making
any lawful agreement as to any matter which is subject to
the regulating or supervisory jurisdiction of the Interstate
Commerce Comnfission, come within the prohibitions of the
antitrust laws, L , -

1t was contended before your committee by Mr. Gompers,
president of the American Federation of Labor, that under
tho interpretations of the Sherman law as construed by the
courts, the labor organizations as they exist to-day might,
under certain conditions, be deemed and held illegal com-
binations in restraint of trade and be dissolved by a decree
of the court under section 4 of the act of July 2, 1890, and
that tho American Federation of Labor and all organizations
affiliated with it exist and operate to-day at the sufferance
of the administration in power. Mr, Gompers, among other
things in hi‘s\\‘add,ress before the committee, said:

Gentlemen, under the interpretation placed upon the Sherman antitrust
law by the courts, it is within the province and within the power of any
sdministration at any time to begin proceedings to' dissolve any organization

‘of labor in the United States and to take charge of and réceive whatever
- funds any worker or organization may have wanted to contribute or felt

that it ia his duty to contributé to the organization.
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Mr, WeBB. Are there any suits pending in the courts now looking to this
end, Mr.Gompers? . . = |

Mr, Gomrers, There are no suits now pending, but an organization of
Workin&men, the window-glass workers, was dissolved by order of the court
under the provisions of the Sherman antitrust law, charged with conspiracy
ag an illegal combination in. restraint of trade. And while that orf,a,niza-
tion was dissolved by ’qction of the court, yet it created no furor, for this
reason: ‘I'have no desire to reflect upon tile_'men who are in charge of that
organization as its officers and representatives, but it was, in my judgment,
supine cowardness for them not to resist an attempt of the dissolution of
their associated effort 88 & voluntary. organization of men to protect the
onﬁ'rthing‘ they. possessed—-the power to labor, - .

. WEBB, Have you any case where s labor organization has been dis-
solved simply becausb they themselves united in asking:or fixing a certain
wage and went no further in uniting with the manufacturers? . 4

Mr, Goupers, I can not tell you, sir, about that, But that is the very
essence of the'life of the organization, What I want to convey is this, that
there are probably, of these 30,000 or more local associations of workin%;nen y
what we call lccal unions of working men and working women, probably
more than two-thirds of whom have agreéments with employers, As a
matter of fact, I think that every observer and every humanitarian who
knows greeted with the greatest satlsfaction the creation of the protocol in
the sweated industries of New York City and vicinity which abolished
. sweatshops and long hours of labor; and, the ‘burdensome, miserable toil
prevailing, and established the combination of employers and of work
men and work women by which certain standards are to be enforced, snd
no employer can’ become a ‘member of the manufacturers’ association in
that trade unless he is'willing to’ undersign an agreement by which the
conditions prevailing in the protocol will be inaugurated by him,  Yet,
under the provisions of the Shérman antitrust law that association of
manufacturers has heen sued, I think, for something like $260,000, because
it is a conspiracy in restraint of trade, . o

What I mean to say isthis: I am perfectly satisfied in my own mind that
the Attorney Genoral of this administration, the Attorney General of the
United States under the present ,administration; is not going to dissolve or
make any attempt to dissolve the organizations of the working people of this
country.” I firmly believe that if there should be any of them, any individ-
ual or an aggregation of Individuals, guilty of any crime, that the present
sdministration would proceed against:them just as madjly, and perhaps
more 80, 88 any, other; 1 am speaking of the procedure against the organiza-
tions themselves and the dissolution of them, But who can tell whether
this administration is going to continue very long, or whether the same
policy i going to be pursued; that is, the policy of permitting these aseocia-
tions to exist without interference or-attempts to isolate them? Who can
tell? 'What may come; what may not the future hold in store for us work-
ipg peoyi)le who are engaged in an effort for the protection of men and women
who toil to make life better worth living? We do not want to exist as a
matter: of sufferance, subject to the whims or to the chances or to the vin-
dictiveness of any adninistration or of an administration officer. OQur exist~
. ence is. justified ot only by our history, but our existence is legally the

best concept of what constitutes law, It is an outrage; it is an outrage of
not only the'conscience; it is not only an outrage upon justice; it is an out-
rage upon our language to attempt to’ place in the same catogory a combi-
nation of men engaged in the speculation and the control of the products
of labor ahd the products of the soil on the one hand and the associations of
men and women who own nothing but themselves and undortake to control
nothing but themselves and their power to work.,

Mr. Froyp, I'want to see if I understand your position, If I understand
{Tour-position under th'e"oxistina status of the law as determined by the

ederal courts, if the Attorney General should proceed to dissolve any ‘of
your labor organizations they could be dissolved. Is that your proposition?

Mr, Gomrers, Yes, sir, ,

‘Mr. Froyp. And that your existence, therefore, depends upon the suf-
teranc?o of the administration which happens to be in power for the time

Mr. GoupErs. Yes, sair, .

I Mr. Froyp, What you desire is for us to give you » legal status under the

w?

11
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Mr. GompeRrs, Yes, sir, Lol N A L)
Mr, FLoyp, So you can carry on this cooperative work on behalt of the
laborers of the country and of the different organizations without being
under the ban of the existing law? B
- Mr. GoMpERrs, Yes, sir, y

In the Jight of previous decisions of the courts and in'view
of a possible interpretation of the law which would empower
the courts to order the dissolution of such organizations and
adsociations, your committee feels that all doubt should be
removed as to the legality of the existence and operations of
these organizations and associations, and that the law

.should not be construed in such a way as to authorize their

disgolution by the:courts under the antitrust laws or.to
forbid the individual members of such associations from
carrying out the le itimate and lawful objects of their asso-
ciations. 'This will be accomplished by the provisions of
section 7 of this bill, which recognize as legal the existence
and operations of fraternal, labor, consumers, agricultural,
or horticultural organizations, orders, or associations or-
ganized for purposes of mutual help, and not having capital
stock or conducted for profit, and forbids the danger and
possibility of the dissolution of such organizations, orders,
or associations by a decree of the courts as unlawfulcom-
binations in restraint of trade or commerce under the pro-
visions of the antitrust laws. It also guarantees to indi-
vidual members of such organizations, orders, ‘or ‘associg-
tions, the right'to pursue without: molestation or legal re-
straint the legitimate objects of such association, This sec-
tion should be construed in connection with sections 15 to
22, inclusive, which regulate the issuance of injunctions and
provide for jury trials in certain cases of contempts in Fed-
eral courts. The sections relating to injunctions and con-
tempts constitute for labor a complete bill of rights in
equitable proceedings in United States courts,

This section further provides that pothing contained in
the antitrust laws shall be construed: to forbid associations
of traffic, operating, accounting, or other officers of common
carfiers for the purpose of "conferrin’g among themselves or
of making any lawful agreement as to any matter which is
subject to the regulating or supervisory jurisdiction of the
Interstate Commerce Commission, In actual practice the
officers of common carriers in the interest of the public' and
to avoid complications must necessarily confer with "the
officers of other railroad companies, but as all agreements or
arrangements made between them are subject' to the jurisdic-
tion of the Interstate Commier¢e Commission, your committee
consider it but just to make clear that such agsociations are
not in violation of the Sherman Act: ‘When the desirability
of this provision was broulght‘ to the attention of thé com-
mittee, the quiestion was referred to the Interstate Commerce
Commission ithe chairman of the committee for its opinion
in regard to the proposed legislation, and this provigion.as
drawn is in keeping with the views of the Interstate; Com-

merce Commission.
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.VIIL
HOLDING COMPANIES,

. Section 8 deals’ with what is commonly known as the
‘‘holding :company,” which is a common and favorite
method of promoting monopoly. ‘‘Holding company” is a
term, generally understood to moean a company that holds
the stock of anotheér company or companies, but as we
understand the term a ‘‘holding company' is a company
whose primary purpose is to hold stocks of other companies.
It has usually issued its own shares in exchange for these
stocks, and is & means of holding under one control the com-
]:oet,ingl companies whose stocks it has thus acquired. As
thus defined a ‘‘holding company’’ is-an abomination and
in our judgment is a mere incorporated form of the old-
fashioned .trust. Most of the corporations engaged in inter-
state commerce are organized under the laws of one .or the
other of the States. 1t is right that this should be so, and
it is right that the various States, oach of which has the
right to exclude corporations of .any other State from its
borders, should exhibit comity to \t{xese other States, and
that the Federal Government, which perhaps.has the right
to exclude corporations of any State from interstate com-
mérce, should exhibit comity to all the States.

At common law a corporation had no right to own stock
in another corporation, ‘but from time to time the various
‘States ‘have, by special statutes, permitted. it, until now
certainly more than a majority of all the States:permit cor-
‘porate stockholding either generally or of cortain kinds.and
-under certain conditions. -This legislation in its early %era-
ition may have served a useful, economic purpose. ade
.and commerce could do as well without steam and electricity
a8 -without the idea of the commercial unit which is embodied
.in the word ‘‘corporation.” Hence there are.certain cor-
porations which may properly be interested with individuals
other than its own stockholders, but experience has taught
us ‘that the ‘‘holding company” as above described no
‘longer serves any purﬁ)ose that 18 helpful to either husiness
or the community at large when it is operated purely as a
‘““holding company.” :Section 8 is intended {0 eliminato
this evil so far as:1t is possible to do so, making such oxcep-
tions from the law as seem to be wise, which exceptions
“have been found necessary by business experience and con-
ditions, and the exceptions herein made are those which are
not deemed monopolistic and do not tend to restrain trade.

IX’
INTERLOOKING DIRECTORATES,
Sec‘t‘idn 9 of the bill deals with the general subject-of inter-

‘locking directorates. ‘The President, in his message deliv-
8 R—63-2—vol 2-—=27
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ered before Congress on January 20, 1914, on the subject of
trusts and monopolies, among- other things, said:

Weareall agreed that ¢ private monopolyisindetensible and intolerable,’’
and our program is founded upon that conviction. It will be a compre-
hensive but not a radical or unacceptable program, and theee are ita'items,
the changes which opinion deliberately sanctions and for which businees
waits: o S o

It waits with acquiescence, in the first place, for laws which will effectu-
ally prohibit and prevent such interlockings of the personnel of the direc-
torates of great corporations—banks and railroads, industrial, commercial,
and public-service bodies—as in effect result in making those who borrow
and those who lend practically one and the snme, those who sell and those
who buy but tho same persons trading with one another under different
names and in different combinations, and those who affect to compete in
fact partners and masters of some whole fleld of business, Sufficient
time should be allowed, of course, in which to effect these changes of
organization without inconvenience or confusion. = o

uch a prohibition will work much more than a mere negative good by
correcting the serious evils which have arisen because, for example, the
men who have been the directing spirits of the great investment banks
have usurped the place which belongs to independent industrial manage-
ment wor in;; in its own behoof, It will bring new men, new energies, a
new spirit of initiative, new blood, into the management of our great
business enterprises, It will ogen the field of industrial development and
oriﬁination to scores of men who have been obliged to serve when their
abilities entitled them to direct. It will immensely hearten the young
men coming on and will greatly enrich the business activities of the whole

country. . .

In drafting the provisions of section 9 your committee has
endeavored to carry out the recommendations of the Presi-
dent. In order that the corporations affected may have
ample time in which to readjust their boards of directors in
keeping with the requirements of this act, it is expressly pro-
vided that the provisions of this section shall not become
effective until two years after the date of the approval of the
act, This section is divided into three paragraphs, each of
which relates to the particular class of corporations described,
and the provisions of each paragraph are limited in their ap-
Elicqtion to the corporations belonging to the class named

erein,

The first paragraph deals with the eligibility of directors
in interstate-railroad corporations, and provides that no
person who is engaged as an individual or who is a member
of a partnership or is a director or other officer of a corpo-
ration engaged in the business of producing or selling equip-
ment, materials, or supplies, or in the construction or main-
tenance of railroads or other common carriers engaged in
commerce, shall act as a director or other officer or employee
of any-other corporation or common carrier engaged in ¢om-
merce to which he or such partnership or corporation sells
or leases, directly or indirectly, equipment, material, or sup-
S}ies, or for which he or such partnership or corporation,

irectly or indirectly, engages in the work of construction
or maintenance. It is further provided.in this paragraph
that no person who is engaged as an individual or who is a
member of a partnership, or is a director or other officer of a
corporation which is engaged in the conduct of a bank or
trust company, shall act as a director or other officer or
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employee of 'a‘n’{L commoa carrier for which he or such part-
nership, or bank, or trust company, acts, either separately
or in connection with others, as agent for or underwriter of
the sale or disposal by such common carrier of issues or
parts of igsues of its securities, or from which he or such
partoership or bank or trust company purchases, either
separately or in connection with others, issues or parts of
issues of securities of such common carriers. The provi-
sions of this paragraph prevent ‘absolutely common direc-
tors or interlocking directors between corporations occupy-
in%‘ relations to each other described therein, without any
reference to the capital, surplus, and undivided profits of
the corporations dealing with each other. '
The second paragraph of the bill deals with the eligibility
of directors, officers, and employecs of banks, banking: asso-
ciations, and trust companics organized or operating under
tho laws of the Unitod States, either of which has deposits,
capital, surplus, or undivided profits aggroiating more than
$2,500,000, and provides thatno private banker or person who
is a director in any bank or trust company organized and
operating under tho laws of a State having such aggregate
amount of deposits, capital, surplus, and undividog profits
shall be eligible to be a director in any bank or banking asso-
ciation organized or operating under the laws of the United
States. The purpose of this provision, which relates exclu-
sively to banks and banking associations, is to prevent as far
as possible control of great aggregations of money and capi-
tal through the medium of common directors between ban
and banking associations, the object bein%1 to prevent the
concentration of money or its distribution through a system
of interlocking directorates. Your committeo have not
deemed it necessary or wise, therefore, to include within the
provisions of this paragra h the smallor banks throughout
the country, except where located in cities and towns of more
-than 100,000 inhabitants.” There aro three provisos relating
to this paragraph. The first proviso excepts from its pro-
visions mutual savings banks not having capital stock repre-
sonted by shares. The second proviso permits a director,
‘officer, or employee of a bank or banking association or trust
company to be a director, officer, or employeo in another
bank or trust company organized under the laws of tho
United States or any State where the entire capital stock of
one is owned by stockholders in tho other. And the third
proviso allows a director of class A of a Federal reserve bank,
as defined in the Federal reserve act, to be a director or offi-
cer, or both a director and officer, in one member bank.
This is permitted by the provisions of the Fodoral resorve
act, dndp this proviso is insorted to avoid repoaling that pro-
vision,
The third paragraph of section 9 deals with the eligibility
“of directors in industrial corporations engaged in commerce,
and provides that no person at the same time shall be a
director in any two'or more corporations, either of which has
capital, surplus, and undivided profits aggregating more than

15
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$1,000,000, other-than common carriers whicki#b subject to
the act to regulate .commerce, if such corporations are or
shall have been theretofore, by virtue of their business and
location of operation, competitors, so that an elimination of

competition by sigreement between them would constitute a

violation of any of the provisions of the antitrust laws, In
not deemed necessary or advisable that int,érlbcld;nﬁ»dlrec-
torates should be prohibited between the smaller industrisl
corporations. The importance. of the legislation embodied

this, as in the preceding paragraph relating to banks, it was

in section 9 of this bill can not be overestimated. The ¢on-

centration of wealth, money, and property in the United
States under the control and ‘in the hands of a few individ-
uals or%girr.ea,t,- corporations has grown to such an enormous
extent that unless checked it will ultimately threaten the
perpetuity of our institutions. The idea that there are only
a few men in any.of oun great corporations and industries
who are capable of handling' g}gjq airs of the samo is con-
trary to the spirit of our ingtifuiions, From an. economic
point of view, 1t is not pessible.that, 6ne indiyidual, however
capable, acting as a director in fifty ¢orporations, can.render
as efficient and valuable service 1n directing the affairs,of
tho several corporations under his cont}?(ﬁ as can difty
capable men acting as single directors and devoting their
entire time to directing the affairs of one of such corpora-
tions. The truth is that the only real service. the same
director in a great number of .corporations renders is in
maintaining uniform .policies throughout the entire system
for which he acts, which usually results to the advantage. of
the greater corporations and to the disadvantage of the
smaller corporations which he dominates by reason of his
prestige as a director and to the detriment of the public

generally..

As the President has well said in his message, the adop-
tion of the provisions of this section will bring new men, new
energies, new spirit of initiative, and new blood into the
management of our business enteﬁpnsps. It will open: the
field of industrial devc]QFment and origination to scores of
men who have been obliged to serve when their" abilities
entitled them to dircct. It will immensely hearten the

young men comin% on and will greatly enrich the business
activities of the whole country. o

X.

YENUE,

Section 10 rolates to procedure and provides that.any suit,
action, or proceeding under the antitrust laws against a-cor-
poration may be brought not only in the judicial district
whereof it is an inhabitant but also in any district wherein
it may be found., Under the law .as it now cxists, a:suit
against a corporation must be brought in the district whereof
it is an inhabitant. , o
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' - XL
SUBPENAS RUN INTO OTHER DISTRIOTS.

Section 11 provides that in any suit, action, or proceed-
ing brought by or oa behalf of the United States, subpenas
for witnesses who are required to attend a court of the
United States in any judicial district in any caso, civil or
criminal, arising under the antitrust laws, may run into
any other district. Under the existing law, subpcenas for

witnesses in such suits may run only in the district in which

they are issued.
’ XII.

PERSONAL GUILT,

Seéction 12 is the personal guilt provision of the bill. Tt
. provides that whenever a corporation shall be guilty of a viola-

tion of any of the provisions of the antitrust Taws the offonse

shall be deemed to be also that of the individual officers or
-agents of such corporation, and upon the conviction of the
cor‘r)lorationv, any director; officer, or agent who ‘shall have
authorized, ordered, or done any of such prohibited acts shall
be deemed guilty of a misdemeanor and upon conviction
therefor shall be punished as prescribed in tho section.

XIII,
SAMF A8 SEOTION 4 OF SHERMAN AOT.

Section 13.is a reenactment of section 4 of the act of July
2, 1890, so as to enable the United States to proceed against
corporations for the violation of anly of the provisions of
this act as it is now authorized by law to proceed against
corporations for violations of the Sherman Act.

 XIV.
INJUNOTIVE RELIEF AUTHORIZED,

Section 14 authorizes a person, firm, or corporation or as-

sociation to sue for amf have injunctive relief against
threatened loss or damage by a violation of the antitrust
Inws,: when and under the same condifions and prinociples
as injunctive relief against threatened conduct that will
cause loss or damage is granted by courts of equity under
“the rules governinig such' proceedings, Under section 7 of
the act of July 2, 1890, a person injured in his business and
property by corporations or combinations scting in viola-
tion of the Sherman antitrust law, may recover loss and
damage for-such wrovngiful act. Thoro is, however, no pro-
vision in' the existing law authorizing a person, firm, cor-
poration, or association to enjoin threatened loss or damage
to his business or property by the commission of suc

17
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unlawful acts, and the purpose of this section is to remed
such defect in the law. is provision is in keeping Witﬁ
the recommendation made by the President in his message
to Congress on the subject of trusts and monopolies.

INJUNOCTIONS AND CONTEMPTS.

The remaining sections of the bill, 15 to 23, inclusive, are
substantially the same as the provisions of the two separate
bills (H. R. 23635 and H. R. 22591, 62d Cong.), known as
the Clayton injunction and contempt bills, which were
considored and passed by the House of Representativesat the
last Congress, but failed of passage in the Senate. They
deal entirely with questions of Federal procedure relating
to injunctions nng contompts committed without the
prosonce of tho court. Tho reports upon these bills made
to tho House in the last Congress are comprehensive and
explain in detail their purpose, and for convonienco are
adopted as a part of this report. They follow in order:

REGULATION OF INJUNCTIONS.

[House Report No. 612, Sixty-second Congress, second session.—April 26,
1912: Roforred to the House Calendar and ordered to be printed.]

Mr. CrAayron, from tho C'ommittee on the Judiciary, sub-
mitted the following roport. (To accompany H. R. 23635.)

The Committee on the Judiciary, having had under consid-
eration H. R. 23635, to amend an act entitled “An act to
codify, revise, and amend the laws relating to the judiciary,”
approved March 3, 1911, report the same back with the
recommendation that the bill do pass.

The too roady issuance of injunctions or the issuance
without proper precautions or safeguards has been called to
tho attontion of the Congross session after session for many
years. The bill now reported secks to remody the ovils com-
plained of by legislation directed to those spocific matiers
which have given rise to most criticism. Theso matiers
aro so segrogated in various sections of tho hill that they
may be separately discussed.

L

Tho first soction of the bill amends section 263 of the
judicial code which relates to two distinet stops in the pro-
cedure, namoly, notico and securify. DBut the amoended
gsection rolates only to the notice, leaving the mattsr of
gacurity to bo dealt with by a new section 266a.

FORMER STATUTES,

In order to fully understand the subject of notica in
injunction cases it is nocossary to give an historical résumé
of the subject. In the judiciary act of 1789 which was
passed- during the first session of that year, Congress having
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created the different courts according to the scheme out-
lined by Chief Justice Ellsworth, conferred upon the courts
power to issue all writs, including writs of ne exeat (a form
of injunction), according to legal usages and practice. In
1793, however, there was a revision of that statute, and
among other things the same powers, substantially, were
conferred upon the judges as before; but at the end of the
section authorizing the issuance of injunctions, was this lan-
guage: ‘‘No injunction shall be issued in any case without
reasonable previous notice to the adverse party or his
attorney.” ~

The law stood thus until the general revision of 1873, dur-
ing which period the law expressly required reasonable notice
to be given in all cases. §3ut the will of Congress as thus
expressed was completely thwarted and the statute nullified
% the peculiar construction placed upon it by the courts.

e question frequently arose. The courts got around it
in various ways, but usually by holding that it did not
apply to a case of threatened irreparable injury, notwith-
standing that its language was broad and sweeping, plainly
covering all cases. Another form of expression often used
is found in Ex parte Poultney (4 Poters C. C. C., 472):

Every court of equity posscnses the power to mold its rules in relation
to the time of appearing and answering so a8 to provent the rule ftom
working injustice, and it is not only in the power of the court, but it is
its duty to oxercise a sound discretion upon this subject.

Tho court found a similar method of evading the sweep-
ing prohibition of the revision of 1793, with rospect to
notice in Lawrenco v. Bowman (1 U. S. C. C., Alester, 230).

But the earliest provision requiring notice came hefore
the Supremo Court in 1799, in New York v. Connecticut
(4 Dall,, 1). Tts constitutionality was not questioned. 'The
only issue was as to the sufficiency of the notice, Chiof Jus-
tico Ellsworth, for tho court, saying: ‘“Tho prohibition
contained in the statute that writs of injunction shall not

-be granted without reaconable notice to the adverso party
or his attorney, extends to injunctions granted hy the Su-
reme Court or the circuit court as well a3 to those that may
{;e granted by a single judge. Tho design and effect, how-
ever, of injunctions must render a shorter notice, reasonablo
notice, in the case of an application to & court than would be
so construed in most cases of an application to a single judgo,
and until & general rule shall be settled the particular cir-
cumstances of each case must also bo regarded.”

IHere was a case in which, although no point was made by
counsel on any question of constitutionality, the Supreme
Court accepted the comprehensive requirement of the act of
1793 as binding on all the Federal courts. :

Now we come to the present law, found in section 263 of
the Judicial Code, and reading thus:

Whenever notice is given of a motion for an injunction out of a district
court, the courtor judge thoreof may, if thereappears to be danger of irrep-
arablo injury from delay, grant an order restraining the act sought to be

enjoined until the decision upon the motion;and such order may be granted
with or without security, in the discretion of the court or judge.

19



20

UNLAWFUL RESTRAINTS AND MONOPOLIES.

This was the law as contained in section 718 of the Re-
vised Statutes, said section having been enacted in 1872, It'
simply embodies the practico of the courts’ with respect to’
notice, a practice established notwithstanding the noncon-
formity of the practice to the positive requirement of the
act of 1793.

PROPOSED OIIANGES,

But it will be seen that the giving of notice and requiring
security, left by the present law to the disorction of the.
court, 18 by this bill a positive duty, except where irreparable:
and- immediate-injury might result from the giving of a
notice or the delay incident thereto, in which case the court
or judge may issue a tomporary restraining order pending
tho giving of the notice. The concluding part of the
amended section has an effect to safeguard parties from the
rockless: and inconsiderato issuance of restraining ordevs.
Injuries compensable in damages recoverable in an action at
law are not treated or considered by the courts as irreparable
in any proper logal sense, and parties-attempting to show
why the injury sought to be restrained is irreparable would
ofton disclose an adequato logal remedy. This provision
requires the reason to appear in tho order, but it should be
read in connection with the new section 266b, requiring the
order to be mado by the court or judgo to be likewise specific
in other essentials, and section 266¢, requiring that overy
complaint filed for thef]}olur oso of obtaining the order, in the
cases there spécifiod, shall contain a particular description
of the property.or- proporty right for which the prohibitive-

ower of the court 18 sought, and that such complaint shall
o vorified,

A valuable provision of the amendment is one that a re-
straining order issued without notice ‘‘shall by its terms
oxpire within such time aftor entry, not to exceed soven days,
a8 the court or judge may fix, unless within the time so fixe
the ordor is oxtonded or renowod for a like period, after notice
to those previously sorved, if any, and for good cause shoWn;
and the reasons for such extension shall be entered of record.’

A legislative precedent for such logislation is found in the:
act of 1807, whorein it was provided that injunctions granted
by tho district courts ‘“shall not, unless so ordered by tho:
circuit court, continue longor thdn to the circuit court next:
ensuing, nor shall an injunction be issued by a district judge:
in any case whore a party has had a reasonable time to apply.
to tho )circuit court for the writ.” (U. S. Stat. L., vol. 2,
D, 418.

: If the views of President Taft on this subject have not
changed, he will welcome an opportunity to appreve a bill
containing such provisions as those in the amendment
govorning notice, .becauso in his messago of December 7,
1909, to the regular session. of the ,Slxt,ly-ﬁrsb Congress,
;xfter. 3 quotation from the Republican platform of 1908,
10 said:

Irecommend thatin compliance with tho promise thus made a Smprigte.
legislation bo adopted. Tho ends of justice will best be met and the’ chief
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cause of complaint against ill-considered inLﬁietio‘h’s‘ without notice will'be
removed by the enactment of a statute forbidding hereafter the issuing of
any ipjunction or testraining order, whether temporary or permanent, by
any Federal court without previous notice and'a reasonable opportunity to
be heard on behalf of the parties to be enjoined; unless it shall appeat to

the satisfaction of the court that the delay necessary to give such notice and-

hearing would result in irreparable injury tothe complainant, and unless,:
aleo, the court shall from the evidence make a written finding, which shall
be spread upon the court minutes, that immediate and irreparable injury
is likely to ensue to the‘com[glainunt, and shall define the injury, state why
it is irreparable, and shall also indorse on the order issued the date and the
hour of the issuance of the order. Moreover, overy such injunction or
restraining order issued without provious notice and opportunity by the
defendant to be heard should by forco of the statute expire and boe of no
effect aftor soven days from the issuance thereof or within any time less
than that period which the court imay fix, unless within such seven days
or such less period the injunction or order is extended or renowed after
previous notice and op}})lortunity to bo heard.

My judgment is that the passage of such an act, which really embodies
the best practice in equity and is very likely the rule now in force in some
courts, will prevent the issuing of ill-advised orders of injunction without
notice and will render such orders, when issued, much lesa objectionable
by the short time in which they may remain effective.

IL.

Section 266a simply requires security for costs and dam-
ages in all cases, leaving it no longer within the discretion of
the courts whetfmr any such security or nonoshall bo given,

Prior to the said act of 1872 (contained in the revision of
1873) there appears to have been no legislation on the mat-
ter of sccurity in inéunction cases; but that sccurity was
usually required is a fact well known to the logal profession.
It scems clearly just and salutary that the extraordinary
writ of injunction should not issue in any case until the
party scoking it and for whose benefit it issues has provided
the othor party with all the protection which sceurity for
damages affords.

It appoars by the authoritics, both English and American,
to have been always within thoe rango of judicial diserction, in
the absence of a statute, to waive sccurity, though better
practice has been to require sccurity as a condition to issuing
restraining orders and injunctions.

The now section, 266a, takes the matter of requiring secu-
rity out of the catogory of discretionary matters, whero it
was found by the Committeo on Rovision and permitted to
remain,

Tor a discussion of the ex'nstingl law on the question of
sceurity, wo refor to Russell v. Farley (106 U. S., 433).

I11.

Section 266b is of gencral application. Dofendants should

nevor bo loft to guess at what they are forbidden to do, but
the order “shall deseribe in reasonable dotail, and not by
reference to the bill of complaint or other document, the
act.or acts sought to be restrained.” . It also contains n safe-
guard against what have been heretofore known as dragnet
or blanket injunctions, by which large numbers may he
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accused, and oventually punished, for violating injynctions
in cases in which they wero not made parties in the legal

_ sense and of which they had only constructive notice, equiv-

alent in most cases to none at all. Moreover, no person
shall be bound by any such order without actual personal
notice. ,

EXISTING LAW AND PRACTICE.

There was herctofore no Federal statute to govern either
the matter of making or form and contents of orders for
injunctions. Of course, where a restraining order is granted
that performs the functions of order, process, and notice.
But the writ of injunction, where temporary, is preceded
b{ the entry of an order, and where permanent by the entry
of a dceree. .

The whole matter appears to have beon left, both by the
States and the FedemlpGovcrnment', to tho courts, which
have mostly conformed to established principles. .

Tho most important of theso was that the order should
be sufficiently clear and certain in its terms that the de-
fendants could by an inspection of it readily know what they
wero forbidden to do. _

Seo Arthur v, Oakes, 63 Fed. Rep., 310, 25 L, R. An,, 414;
St. Louis Min,, ete., Co. v, Co. c. ldlontunn, Min. Co., 58 Fed.
Rep., 129; Sweet v. Mangham, 4 Jur,, 479; 9 L. J. Ch,, 323,
34 Eng. Ch,, 51; Cother », Midland R. Co., 22 Eng, Ch., 469,

It should also be in accordance with the terms of the prayer
of tho bill. (State v. Rush County, 36 Kan,, 150; Mc-
Eldowney ». Lowther, 49 W. Va,, 348.) It should not
imposo a greater rostraint than is asked or is necessa
(S}]mber\‘. v, Angeles, 80 N. Y. App. Div,, 625; Now Yor
Fire Dept. v, Baudet, 4 N. Y. Supp., 206), and should be
gpecific and certain,  (Orris ». National Commercial Bank,
81 N. Y. App. Div,, 631; St. Rege's Paper Co. v. Santa
Clara Tumber Co., 56 N. Y. App. Div., 225; Norris »,
Cable, 8 Rich (8, C.), 68; Parker v, First Ave. Hotel Co., 24
Ch. Div., 282; Hackett », Baiss, L, R., 20 Eq., 494; Dover
Harbour v. London, etc., R. Co.,, 3 De G. F. & J., 569; Low
v. Innes, 4 Do G. J. & 5., 286.)

So it appears that section 266b really does not change the
best practice with respect to orders, but imposes the duty
upon the courts, in mandatory form, to conform to corroct
rules, ag already established by judicial precedent,

That such provision is necegsary and timely will appear
upon an inspeetion of somo ordoers which havo 1ssued.

For instance, tako the case of Kansas & Texas Coal Co.
v. Denney, decided in tho district court for Arkansas in
1899, And here, as in most of such cases, no full official
report of the case can be obtained, but & mere memoran-
dum. In this case the defendants (strikers) were ordered
to be and were enjoined from ‘‘congregating at or near or
on the premises of the property of the Kansas & Texas Coal
Co. in, about, or near tﬁa town of Huntington, Ark., or clse-
where, for tho purpose of intimidating its omployees or pre-
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venting said e_,m&:)yees from. rendering service to the Kansas
& Texas Coal Co, from inducing or coercing by throats,
intimidation, force, or violence any of said employees to
leave the employment of the said Kansas & Texas Coal Co.,
or from in any manner interfering with or molesting any
person or persons who mag be employed or scek employ-
ment by and of the Kansas & Texas Coal Co. in the operation
of its coal mines at or near said town of Huntington, or
elsewhere.” _

It will be observed that a defendant in that suit would
render himself liable to punishment for contempt if he met a
man secking employment by the company in a-foreign coun-
try and persuaded him not to enter its servico.

The bill further provides that it shall be “bmdm{; only
upon parties to the suit, their agents, servants, employees,
and attornoeys, or those in active concert with them, and who
shall by personal service or otherwise havo reccived actual
notice of the same.” Unquestionably this is the true
rule, .but unfortunately tho courts have not uniformly
observed it. Much of the criticism which arose from the
- Debs case (64 Fed. Rep., 724) was due to the fact that the
court undertook to mako the order effective not only upon
the parties to the suit and those in concert with them, but
upon all other persons whomsoever. In Scott v. Donald (165

. 8., 117), the court rebuked a violation by the lower court
in tho following language:

The decree is also objectionablo because it enjoina persons not parties
to the suit. This is not a case where the defendants named represent
thoso not named. Nor is thore alleged anK conspiracy between the parties
defendant and other unknown parties, Theacts complained of aro tortious
and do not grow out of any common action or agreement between con-
stables and sheriffs of the State of South Carolina, We have indeod a
right to presumo that such officers, though not named in this suit, will,
wﬁ‘en advised that cortain provisions of tho act in question have beon pro-
nounced unconstitutional by tho court to which tho Constitution of the
United States rofors such questions, voluntarily refrain from enforcin
such provisions; but we do not think it comports with well-settled princi-
~ ples of equity procedure to include them in an injunction in a suit in

which they wore not heard or ropresented or to aubzoct them to penalties

for contempt in disregarding such an injunction. (Iellows v. Iellows, 4
John, Chan., 26, citing Iveson v, Harris, 7 Ves,, 257.)

The decree of tho court bolow should thoroforo be amended by bein

restrictod to tho partics named as plaintiff and dofendants in the bill, an
this is directed to be done, and it is otherwise,

IV.

Section 266¢ is concerned with cases betweon “employer
and employoos, or between omployors and employoeos, or
between employees, or botweon porsons employod and per-
gons seeking employment, involving or growing out of a
dispute concerning terms or conditions of employment.’”

he first clause of the new section 266¢ relates to the con-
tents and form of the complaint. It must disclose a
threatened irreparable injury to property or to a property
right of the party making the application for which there is

no adequate remedy at law. And the property or property.

right must be described ‘ with particularity.”
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Theso roquiroments are merely those of good pléhdiﬁ%
and correct practice in such cases established by a long lineo
precedents, well understood by the profession’ and which
should be but perhaps have not been uniformly applied. To
show this it is only necessary to briefly state the applicable
rules, citing some of the numerous authorities, *

As the granting of an injunction rests in some degree in
the discretion of the chancellor, allegations in the com-
plaint should show candor and frankness. (Moffatt v. Cal-
vert County Comm’rs, 97 Md., 266; Johnston ». Glenn, 40
Md., 200; Xdison Stora%o Battery Co. ». Edidon Automobile
Co., 67 N. 7. Eq., 44; Sharp v, Ashton, 3 Ves. & B,, 144.)

The omission of material facts which, in the natureof the
case, must be known to the plaintiff will preclude the grant-
ing of the relief. (S’Frigg v, Western Tel. Co., 46 Md., 67;

alkor v. Burks, 48 Tex., 206.)

An injunction may be refuesd if tho allegations are
argumentative and inferential. (Battle v. Stevens, 32 Ga.,
25; Warsop v. Hastings, 22 Minn,, 437.) : '

The allegations of tho comglaint must be definite and
cortain, (St. Louis v. Kna o., 104 U. S., 658.)

The complaint must set forth the facts with particularity
and minutenecss (Minor ». Terry, Code Rep. N. 8. (N. S.),
384), and no material fact should bo left to inference.
(Warsop ». Hastings, 22 Minn., 437; Philphower v. Todd,
11 N. J. Eq., 54; Perkins v. Collins, 3 N. J. Eq., 482.)

Facts, and not the conclusions or o inions of the pleader,
mus;; be stated. (McBride v. Ross FD. C.), 13 App. Cas,,
576,

An injunction should not ordinarily be granted when the
materiaf alleg?rntions are made upon information and belief.
(Brooks v. O'Hara, 8 Fed. Rep., 529; In re Ilolmes, 3 Fed.
RQF. Cases No. 1, 562.) .

he complaint must clearly show the threats or acts of
defendant which cause him to apprehend future injury,
(Mendelson v, 'McCabe, 144 Cal., 230; Ryan 'v, Fulghurn,
96 Ga., 234.) And it is riot sufficient to allege that the
defendant claims the right to do an act which plaintiff
bolieves illegal and injurious to him, since the intention
to exercise tho right must be alleged. (Lutman v. Lake
Shore, ote., R. Co., 56 Ohio St., 433; Attornoy General v,
Eau Claire, 37 Wis., 400.)

The bill must aﬁege facts which clearly show that the
plaintiff will sustain substantial injury because of the acts
complained of, (Home Electric Light, otc., Co.v.Gobe Tissue
Papor Co., 146 Ind., 673; Boston, ete., Ry. Co, ». Sullivan
177 Mass., 230; McGovern v. Loder (N. J. Ch., 1890), 20
Atl. Rep., 209; Smith v, Lockwood, 13 Barb., 209; Jonds
v, Stewart (Tenn. Ch. App., 1900), 61 Sev., 1056; Spokdne
St. R. Co. v, Spokene, 5 Wash., 634; State-v. Eau Claire,
40° Wis,, 533. And it is not sufficiont to merely allegs
injury without stating the fects. Giffing v. Gibb, 2 Bldck,

-619; Spooner v. McConnell, 22 Fed. Cases No. 13245; Bow-

ling v. Crook, 104 Ala., 130; Grant ». Cooke, 7 D, C., 165;
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-Coast. Line R, Co. », Caben, 50 Ga., 451; Dinwiddie v.
Roberts, 1 Greene, 363; Wabaska Electric Co. v, Wymore
Co., Nebr., 199; Lubrs ». Sturtevant, 10 Or., 170; Farland
v. Wood, 356 W. Va., 458.) - |
Since the jurisdiction in equity deponds on the lack of an
adequate remedy at law, a bill for an injunction must state
facts from which the court can determine that the remedy at
law is inadequate. (Pollock v. Farmers’ Loan & T'r. Co., 157
U. S., 429; Safe-Deposit, etc., Co. v. Anniston, 96 Fed.
'Reﬁ., 661.) :
t

he inadequacy of the legal remedy.depends upon the:

defendant’s insolvency :tho fact of insolvency must be posi-
tively alleged. (Fullington v. Kyle Lumber Co., 139 Ala.,
242; QGraham v. Tankersley, 15 Ala., 634.)

An injunction will not be granted unless the complaint
shows that a refusal to grant the writ will work irroparable
injury, (California Nav. Co. v. Union Transp. Co., 122 Cal,,
'641; Cook County Brick Co., 92 Ill: App., 526; Manufactur-
‘ers’ Gas Co. v, Indiana Nat. Gas, ote., Co,, 156 Ind., 679.)
And it is not sufficient simply to afloge that the injury will be
irreparable, but the facts must be stated o that the court
may see that the apprehension of irreparable injury is well
founded. (California Nav. Co. v. Union Transp. Co., 122
Cal., 641; Empire Transp. Co. v. Johnson, 76 Conn., 79;
Orange City v, Thayer, 45 Fla., 502.)

The plaintiff must ailege that ho has done or is willing to
.do everything which is necessary to entitle him to thie relief
sought., (Stanley v. Gadsley, 10 Pet. (U, 8.), 621; Rlliott v,
_Sihley, 101 Ala., 344; Burham ». San Francisco Fuso Mfg,
-Co., 76 Cal., 26; Sloan ». Coolbaugh, 10 Iowa, 31; Lewis v,
Wifson, 17 N. Y. Supp., 128; Spann v, Storns, 18 T'ex., 556.)

Tho second paragraph of scction 266¢ is concerned with
specific acts which the best opinion of the courts holds to be

within the right of parties involved upon one side or the other -

of a trades dispute. The necessity for legislation concerning
them arises out of tho divergent views which the céurts havo
expressed on tho subject and thoe difference between courts
in the application of recognized rules. It may be propor
to notice, 1n passing, that the State courts furnish precedonts
frequontfy for action by the Foderal courts, and vico versa,
so that a pornicious rule or an error in one jurisdiction is
quickly adopted by tho other. It is not contended that
either the Federal or the Stato courts have stood alone in any
of the precedents which are disapproved. The provisions
of this section of the bill are self-explanatory, and in justi-
fication of the language used wo content oursclves with
submitting quotations from recognized authorities, Wo
classify theso authorities by quoting first the clauses of the
bill to which they have particular reference.

The first clause:

And no such restraining order or injunction shall prohibit any person or
persons from terminating any relation of employment, or from cezmi;xfilfg

perform any work or labor, or from recommending, advising, or persu
others by peaceful means go to do.
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In Allis Chalmers Co. v. Iron Molders’ Union (C. C., 150
Fed. R., 155), Judge Sanborn said: '

The conclusion to be drawn from the cases, aa applicable to this contro-
versy, is, I think, that the combination of the defendant unions, their mem-
bers, and the defendant O’Leary, to strike, and to further enforce the strike,
and if possible to bring the em})loyers to terms by preventing them from
obtaining other workmen to replace the strikers, was not unlawful, because
grounded on just cause or excuse, being the economic advancement of the
union molders, and the competition of labor agzainst capital,

In Arthur v. Oakes (63 Fed. R., 310, 317) Justice Harlan,

- for the court, said:

1f an employee quits without cause, and in violation of an express ¢on-
tract to serve for a stated time, then his quitting would not be of right,
and he would be liable for any damages resulting from s breach of his
agreement, and perhaps, in some states of case, to criminal prosecution for
loss of life or limb by passengers or others, directly. resulting from his
abandoning his post at a time when care and watchfulness were required

.upon_his part in the dischar%e of a duty he had undertaken to porform,

And it may be assumed for the purposes of this discnssion that he would
be liablo in like manner where the contract of service, by necessary, impli-
cation arising out of the nature or the circumstances of the employment,
required him not to quit the service of his employer suddenly, and with-
out reasonable notice of his intention to do so. But the vital question
remains whether a court of er&uit{ will, under any circumstances, by in-
junction, prevent one individual from quitting the personal servico of
another? An affirmative answer to this question is not, we think, {ustiﬁed
by any authority to which our attention has been called or of which we
are aware. It would be an invasion of one’s natural liberty to compel him
to work for or to remain in the personal service of another, One who is
placed under such constraint is in a condition of involuntary servitude—
a condition which the supreme law of tho land declares shall not exist

" within the United States, or in any place subject #o their jurisdiction,

Courts of equity have sometimes sought to sustain a contract for services

requiring special knowledge or skill by enjoining acts or conduct that would

constitute a breach of such contract, :
* * * * * * »

The rule, we think, Is without exception that equity will not compel
the actual, affirmative performance by an em.;l)loyee of merel?' ersonal
services, any more than it will compel an employer to retain in his ﬁfr-
sonal service one who, no matter for what cause, 18 not acceptable to him
for service of that character. The right of an employee engaged to per-
form personal service to quit that service resta upon the same basis as the
right of his employer to discharge him from further personal service., If
the quitting in the one case or the discharging in the other s in violation
of the contract between the parties, the one injured by the breach has his
action for damages; and a court of equity will not, indirectly or negatively
by means of an injunction restraining the violation of the contract, compel
the aflirmative performance from day to day or the aflirmative acceptance
of merely personal services. Relief of that character has always been
regarded as impracticable.

Sitting with Justice Harlan at circuit in-that caso were
other learned jurists, but there was no dissont from these
views, ,

In this connection we cite from the Juminous opinion b
Judge Loring delivering the opinion in Pickett v, Wals
(192 Mass,, 573), a clear exposition of our views hére ex-
gressed. Wo regret the necessity of limiting the quotation,

ecause the whole opinion could be studied with profit.

The case is one of competition between the defendant unions and the

individual plaintiffs for the work of pointing, The work of pointing for
which these two sets of workmen are competing is work whiqh the con-
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tractors aré obliged o have. One peculiarity of the case, therefore, is that
the fight here is necessarily a triangular one. It necessarily involves the
two sets of competing workmen and the contractor, and is not confined to
the two parties to the contract, as is the case where workmen strike to %et
better wages from their employer or other conditions which are botter for
them. In this respect the case is like Mogul Steamship Co. v. McGregor
(23 Q. B. D,, 698; 8, 0,, on ap(l)eal (1892); A. Q., 26).

The right which the defendant unions claim to exerciso in carrying
their point in the course of this competition is a trade advantage, namely,

that they have labor which the contractors want, or, if you please, can not-

get elsewhore; and they insist upon using this trade advantage to got addi-
tional work, namely, the work of pointing the bricks and stone which they

lag. It is somewhat like the advantage which the owner of back land has -
when

he has bought the front lot. He is not bound to sell them separately,
To besure, the right of an individual owner t0 sell both or none is not decisive
of the right of a labor union to combinoe to refuse to lay bricks or stone unless
they are given the job of pointing the bricks laid by them. There are
things which an individual can do which a combination of individuals can
not do. But having regard to the right on which the defendant’s organiza-
tion as a labor union resis, the correlative duty owed by it to others, and the
limitation of the defendunts’ rights coming from the incroased power of
organization, we are of opinion that it was within the rights of these unions
to compete for the work of doing the pointing and, in the exercise of their
right of competition, to refuse to lay bricks and sot stone unless they were
given the work of pointing thom when laid. (See in this connection Plant
v. Woods, 176 Mass,, 492, 502; Berry v. Donovan, 188 Mass., 3563, 357.)

The result to which that conclusion brings us in the case at bar ought not
to be passed withéut consideration,

The 1esult is harsh on the contractors, who prefer-to give the work to the
pointers, becausa (1) the pointers do it ﬁy contract (in which case the con-
tractors escape the liability incident to the relation of employer and
employee); beeauso (2) tho contractors think that the pointers do the work
better, and if not well done the buildings may be permanontly injured
by acid; and, finally, (3) becausoe thoy get from the pointers better work
with less linbility at & smaller cost. Again, so far as the pointers (who
can not lay brick or stone) are concerned, the result is disastrous, But all
that the labor unions have dono is to saiy ou must employ us for all the
work or none of it. They have not said that if 1{011 employ the Lroinf,ors
you must, pay us & fine, as they did in Carew v. Rutherford (108 Mass., 1),

hey have not undertaken to forbid the contractors employing pointers,
as they did in Plant ». Woodg (176 Mass,, 402). So far as the labor unions
are concerned, the contractors can em};:lo%' pointers if they choose, but if
the contractors choose to give the work of pointing the bricks and stones
to others the unions tako the stand that the contrnctors will have to get
some one elee to lay them, The effect of this in the case at bar appears to
be that tho contractors are forced against their will to giva the work of
pointing to the masons and bricklayers., DBut the fact that the contractors
aro forced to do what they do not want to do is not decisive of the logalit
of tho labor union’s acts, * That is true wherever a strike is successful.
The contractors doubtless would have liked it better if there had been no
compotition between the bricklayers' and masons’ unions on the one
hand and the individual pointors on the other hand, But thero is com-
petition, There being competition, they prefor the courso they have
taken. They prefor to give all the work to the unions ruthor than get
nonunion men to lay bricks and stone to bo Yointod by the plaintiffs,

Further, the effect of complying with the labor unions’ demands appar-
~ent11vd will be the destruction of the plaintiff’s business, But the fact that
the business of a t£laintiff is destroyed by the acts of the defendants done
in pursuance of their right of competition is not decisive of the illegality
of the acts, It was well said by Hammond, J., in Martell v. White (185
Mass., 255, 260) in regard to the right of a citizen to pursue his business
without interference by a combination to destroy it: ‘* I;;eaklng generally,
however, competition in business is permitted, althoug frequentla/ disag-
trous to those engaged in it. It is always selﬁsh, often sharp, and some-
times deadly.”’

* * * % » [ ] *
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The afyplication of the right of the defendant unions, who.are, composed
of bricklayers and stonemasons, to compete with the individual plaintiffs,
who can do nothing but pointing (as we haye #aid) s in the case at bar
disastrous to the pointers and hard on the contractors, But this is not the
first caso where the exercise of the right of competition ends in such a
result, The casa at bar is an instance whore the evils which are or may be
incidént to competition bear very harshly on those interested, but in spite
of such evils competition is necessary to the welfare of the community.

To the same offect is Allis-~Chalmers Co. v. Iron Moldors’
Union (C. C.) (150 Fed. Rep., 156), per Sanborn, J.

The consensus of judicial view, as oxpressed in these
cases and othors which might be cited, is that workingmen
may lawfully combine to furthor their material interests
without limit or,constraint, and may for that purpose adopt
any means or meothods which are lawful. It is the enjoy-
ment and exercise of that right and nono other that this bill
forbids tho courts to interfere with.

The second clause:

Or from attending at or near a house or place whore any person resides or
works, or carries on business, or happens to be for tho purpose of peacefully
obtaining or communicating information, or of peacefully persuading any
person to work or to abstain from working.

This language is taken from the British trades disputoe act
of 1906, tho second section of which is as follows:

It shall be lawful for one or more porsons acting on thoir own behalf or on
behalf of an individual, corporation, or firm in contemplation or furtherance
of a trado dispute to attend at or near a house or place where a person resides
or works or carries on business or happens to be if thoy so attend morely for
the purpese of peacefully obtaining or communicating information or of
peacofu{ly persuading any person to work or abstain from work,

This, it has been said, ‘‘might well be termed a codification
of the luw relating to peaceful picketing as laid down by a
majority of tho Amorican courts.”” (Martin’s Law of
Labor Unions, sec. 173.) Upon the general subject the same
author says:

There are somo decistona which hold that all picketing is unlawful, and it
has been said that from the very nature of things peaceful picketing is of
rare occurrence and ‘‘very much of an illusion,” yet the view taken by
tho majority of decisions and which is best supported by roason is that

icketing, {f not conducted in such numbers as will of itself amount, to
intimidation, and when confined to the seeking of information such as the
number and names and places of residence of those at work or seoking
work on tho promises against which the strike is in operation, and to the uso
of peacoful argument and entreaty for the purpose of pracuring such work-
men to support the strike by quitting work or by not acceptm% work, is
not unlawtul, and will furnish no ground for injunction or an action at law
for damages, * * * That the views set forth in this section gro correct
does not admit of doubt, Indeed, it may roadily bo scon that the right
almost universally conceded to striking workmeon-lo use poaceable argu-
ment and persuasion to induce other workmen to aid them in their strike
might, and very probal:)l&' would bo, most seriously hampored if the right
of pici(etiug were denied, ‘‘The right to persuade new men {o quit or
decline employment is of little worth unless the strikers may ascertain
who are the men that their late emglowar has persuaded or is attemptin,
to };‘ersuade to accept employment, hile it is true that in the gulse o
picketing strikers may obstruct and annoy the new men, and by insult
and menacing attitude intimidate them as effectually as by physical
assault, yet it can always be determined from the evidence whether the
efforts of the pickets are limited to getting into communication with the
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new men for the purpose of presenting arguments and appeals to their free
jud 2?’cgn)t. (Martin’s Modern Law ofgLabot Unions, aecp 169, pp. 233, 234,
an .

The third clause:
Or from ceasing to patronize or to employ any party to such dispute; or
go:lnrecommend g, advising, or persuading others b};' peaceful n?eam; 80
o,

The best opinion to be gathered from the conflicting
opinions on this matter have been well summarized in the
most recent textbook on-the subject as follows:

It is lawful for mémbers of a union, scting by agreement among them-
selves, to cease to patronize a person against whom the concert of action
is directed when they regard 1t for their interest to do so, This is the
so-called ‘‘primary boycott,” and in furtherance thereof it is lawful to
circulate notices among the members of the union to cease patronizing
one with whom they have a trade dispute and to announce their intention
to carry their agreemént into effect, For instance, if an employer of labor
refuses to employ union men the union hag a right to say that its members
will not patronize him, A combination between persons merely to regu-
late their own conduct and affairs is allowable, and a lawiul combination
though others may be indirectly affocted thereby. And the fact that the
execution of the agréement may tend to diminish the profits of the party
against whom such act is aimed does not render the participants liable to
a prosecution for a criminal conspiracy or to a suit for injunction, Even
though he sustain financial loss, he will be without remedy, either in a
court of law or a court of equity. So-long as the primary object of the
combination is to advance its own interests and not to inflict harm on the
pereon against whom it is directed, it is not possible to see how m% claim
of illeg‘;_aht could be sustained. (Martin’s Modern Law of Labor Unions,
Pp. 107, 108, and 109.) N , ‘

It is not unlawful for members of & union or their sympathizors to use, in
aid of a justifiable strike, L)'eaceable argument and persuasion to induce
customers of the person againet whom the strike is in oporation to withhold
their patronage from him, although their purpose in so doing is to injure
the business of their former ’emplogrer and constrain him to yield to their
demands, and the same rule applies where the employer has locked out
his employees, These acts may be consummated by direct communication
or through the medium of the press, and it is only when the combination
becomee & conspiracy to injure, by threats and coercion, the property
rights of another that the power of the courts can be invoked. o vital
distinction between combinations of this character and boycotts is that
here no coercion is present, while, as was heretofore shown, coercion is a
neceeaarg element of a boycott, In applying the principles stated it haa
been held that theissuance of circulars by members of a labor union notifying
gersona engaged in the trade of controvmies existing between such mem-

ers and their employer and r:%ueetin%euch persons not to deal with the
employer is not unlawful and will not be enjoined whore no intimidation
oiovgo ence is used, (Martin’s Modern Law of Labor Unions, pp. 109 and
110.) :

Said Mr, Justice Van Orsdel in his concurring opinion in
Court of Appeals of the District of Columbia (tho Amorican
Federation of Labor ct al., appellants, ». tho Buck’s Stovo
& Rango Co., No, 1916, decided Mar, 11, 1009):

C % : i * * * #* »

* Applying the same principle; I conceive it to be the privilege of one man
or apx?u¥nb%r of men‘,pto imi)ivfdually conclude not toppatronize a certaiti
person’or corporation, It is-also the right of these men to aﬁree together,
and to advise others, not to extend such patronage. That advice may be
fivenby direct communication or through the medium of the press, so
ong as it 18 neither in the nature of coercion or a threat.

As long as the actions of this combination of individuals are lawful, to
this point it is not clear how they can become unlawful because of their
subsequent acts directed against the eare person or corporation, To thia
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int theteé is no'conspiracy< boyéot 'The word' * éott”iuh

ged a8 referring to what is’ uﬁm"& understood as “the mm bo cbtt,”
and when used in this oPimon it is intended to be apglied exchisively in
that sense 1t is, therelore, only when the combina omes a: con-
injure by threats and coercion the roigex‘tv ng}its of adother
E wér ‘of the' courts’can ‘be invoked. }l)‘h int must be’passed
belora the unlawful and unwarranted acts which’ the courts will punish

m'i"lfe“cﬁ“}im Hon o s bayeolt givan by Judge Taft in Teleda,Co. s, P
e definition of a boycott given udge olede, Co,.v, Penna.
I?ed, , 730 is a8 fo))rlows. “AS ug,ually underségod a boyc ttisa dom-

........

'binatlén of many to cause a'16m to one pérasn' by coer‘oiﬁg others agalnist

their will to withdraw fromi'-him: their ‘beneficial’ businem mter oum
through threats that, unless thos? others do 80, the man: mmth
ding Trades Council (91 Mlhn., 71)' the
word “bogoott” ig deﬁned a8 follows: ‘A boycott may be dqﬁﬁ o be Y
combination of several perdons to causo a loss to a third person by causi ee%
othors against their will to-withdraw from him' their beneﬁdia.l ‘businie
intercourse through threats that unless a compliance with their dématids
be madé the persons fofming the combmmon will cause lo
him, or an organization formed to'exclude a,person from bus
with others by persuagion, mtxm1da,t on, anid other acts which t end 1o yio-
lence, and thereby cause him through' féar of ‘resulting injury'to'subinit to
dictation in the management of his affairs, - Such acts constitute’s con-
gmm. y and may bg, restrained b ‘injunction,” In Brace ‘Brothets v.

ans (3 R. & Corp. L. J,,'561) it is stud “The word itself mi plidsd threat,
In popular accep ation it is an organized offort to exclutlo &' gefson from
business relations with others by persuasion, intimidation, and'dther acts
which tend to v1olence, and thoy coorce him, throug,h foar of resulting

&ury, to submit to dictation in the mana{i errient of his affaifs,” - -

t will be observed that the above definitions aré in direct conflict with
the earlier English decisions and indicate a distinct departliré by our
courts, This undoubtedly i8'in recognition of the ng}lllt of & number of in-
dividuals to combine for the purpose of improying their condition, The
rule of the English common law, from ‘which we have so far departed, is
expressed in Bowen v, Hall 6Q.B 2’" 333 as followé' “1f tho persua-
mon be used for the indirect purpose mju aintiff, ‘or of bene-

[ithe dofendant at the expense of the ‘P mtlﬁ 1t 1 ) mahcious act
whi in law and in fact a wrong act, an thorefore a wrongful act, and
therefore an actionable act if inju enaues from it ;

From this clear distinction it will be obsorved that Qhere is no bo} cott
unul tho members of the organization have passed the point of ‘refii

atronize the person or corporation therisolvés and have entered tho

ﬁe d where, by coercion or threa they prevent others from dealing with
such persons or corporation, lf agree with this distiniction,’

8o long, thon, as the American Federation of, Labor arid those acting
under its advice refused to patronizé cqmplamant the' combination ki
not arison to tho dignity of &n qnlawful conspiracy or a boycott. :

In Hopking v, Oxle Stave Co, (83 Fed: R., 912), Judge
Caldwoll in & digsent ng opinion,‘said: ‘

Whilo laborers by the apg}ication to them of tho dootrme we are con~
gidering, aro reduced to in vidua,l actiop, - it ;a not, so, with tho forces
AITRY nst' them, A corporation is'an dsociation of indiyiduals for
combine action, trusts are corpotations combined togothor for. thie very

éx»w of collectivo action, andr%)oly cotting; and .capital, which is the
product of Iabor, is in iteelf a powertul collec ve forco, - Indeed, accordin
to this supposed rulé, every corporation and trust in the country is an
unlawful combination, for while its businces may bo of a kind that its
individual members, ‘each acting for himself, might lawfylly. conduct,
the moment they enter into a '‘combination to do that same by ‘thelr
combined effort, the combmatmn beoomes an unlawful conaplraoy But
the rule is never so applied.

Corporations and truste and other combinations of indmdmh and

.gations of capital exterid themsélves right and left throughithe entire com-

munity, ho cottlng and'inflicting irreparable damage.upon and crushing
out al smsﬁ dealers and producers, stP“ fling competition, establishing mo-
nopolics, reducing the wages. of the laborer, raising the price of food on
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ovuzi:mi'a table, and ot the clothés on his back'and of the house that
- shelters him; and inflicting on' thi ,\’v‘a’ge ‘eprners the pains and penalties of
the lockout and the blgck list, and'deilying to theri the right of association
and combined action by refusing employment-to those who aré members
of labor organizations; and all these things are justified:as a legitimate
result of the evolution of industries reeulting from new social and cconomic
conditions, and of the:right of éveéry rman to carry on his business as he
sees fit, and of lawtul competition, . On_the other hand, when laborers
combine to mintain‘g;{lx:aigg $heir wages or otherwise to better their condi-
tion or t0 protect therhsélvee from oppression or to attempt to overcome
competition with their 1abor or.the products of their labor. in order that
. they.may continye to have employnient, and live, their action, however
,o"pcy{n,;}pechf‘ul, ‘and_orderly, 1s branded as s ‘‘conspiracy.” What is
$competition” when done by ‘c’gg:_tal is “‘conspiracy” when done by
‘Iaborets, - No amount of verbal dexterity can coriceal or justify this glaring
discriplination, 1f the vasti tion and colleutive action of capital is
not accomp: me? by a corréespondiiig orgarization and collective action of
Iabor, capital w. {1 speedily become proprietor of the wage earners as well
as the recipient of the profits of their labor. . Thisresult can only beaverted
by somb sort of organization that will secure the collective action of wage
earners. - This is demanded, not in the intetest of wage earners alone, but
by the highest considerations of public policy,

In Vegelahn v. Gunter (167 Mass., 92) Justice Holmes, now
of the Supreme Court of the United States, delivering the
opinion, said: . : :

1t is plain from the slightest consideration of practical affairs, or the most
superficial reading of industrial history, that free competition means com-
bination, and that the organization of tho world, now going on so'fast,
means an ever-increasing might and scope of ¢ombination, It seems to
me futile to set our faces against this.tendency. . Whether beneficial on
the whole, as I think 1t id, or détriméntal, it is inevitablo, unless the funda-
mental axioms of society and éven the fundamental conditions of life gre
to be changed. One of the eternal conflicts out of which life is made u{) is
that between the effort of every man to get the most he can for his services
and that of society, disguised under the name of capital, to get his services
for the least possible return, Combination on"the one side iy yoben,t and
werful. Combination on the other is a fair and equal way. I ¢
t be true that the workingmen may combiné with a view, among other
thmgs,,to getting as much:as they can for their labor, just as capital may
combixre with a view to getting the greatest possible retirn, it must be true
that vhén combined they have the eaine liberty that combined capital has,
to support their interest by ment, persuasion, and the bestowal or re-
fusal of those advantages which they otherwise lawfully control.

".T'he logic of Justice Sherwood, of the Supreme Court of
Missouri, in Marx & Haas Co. ». Watson (56 L. R. A., 951),
appears unanswerable. He ‘discussed the question from
a constitutional standpoint, taking for his text the Missouri
bill of rights, substantially the same as the first amend-
ment to the Federal Constitution, saying (p. 966):

: The evident idea of that section ju penalty or punishment, and not pre-
vention, because if prevention exists, then no opportunity can gosmbly
arise for one becoming responsible b% saying, writing, or publishing
‘‘whatever he will on any .subject.,” The two ideas—the one ohsolute
freedom ‘‘to say, write, or publish: whatever he will on any subject,"
cougled with responsibility therefor, and the other ides of preventing any
such free speech, free writing, or froe publication—can not coexist,

- The: %plmon continues, safter citing authorities, Federal
and State, as follows: T

* ‘Bection 14,fﬁu§ru, makes no distinction and authorizes no difference to be
made by courtscr leg‘iislatums between a procéeding sot on foot to enjoin the
publication of a libel and one to ¢njoin the publication of any other sort or
nature, however injurious it may be, or to prohibit the use of free speech or
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_free writing on any subject whatever, because wherever the authority of in-

junction begina there the right of free speech, free writing, or free publica-
tionends. Nohaliway house standson the highway between absolute pre-
vention and absolute freedom.

The fourth clause:

Or from paying or giving to or withholding from an ngag
such dispu{)e gnygstrilge bergleﬁts or other mongys or fhiggg) ggﬂg:lsg.gaged o

In at least two instances State courts (Reéynolds v, Davis,
198 Mass., 294, and A. S. Barnes & Co. v. Chicago Typo-
graphical Union, 232 111., 424) have held that if ‘the purpose
of a strike was unlawful the officers and members of ‘'unions
should be enjoined from giving financial aid in the form of
strike benefits in furtherance thereof. But in the only case
of the kind disposed of by a Federal court an' entirely dif-
forent conclusion was reached. In A. S. Barnes & Co. v.
Berry (157 Fed. R., 883) it was held without exception or
qualification that an employer against whom & strike was in
operation could not have enjoined the officers of a union from
giving its striking members strike benefits. The reason
assigned was that—
the strike henefit fund is created by moneys deposited by the men with the
general officers for the support of themselves and families in times of strike,

and the court has no more control of it than it would have over deposits
made by them in the banks. - '

This decision is in harmony with two recent KEnglish
decisions-—Denabey, ete., Collieries ». Yorkshire Miners’
Assn, (76 L. J. K. B., 384); Lyons », Wilkins (67 L. J,,
ch. 383).

The fifth and sixth clauses:

Or from peaccably assembling at any place in a lawful mt;nner and for
lawful purposes; or from doing any act or thing which might lawfully be
done in the absence of such dispute by any party thereto. ‘

Aftor all that can be asserted against the provisions of
gection 266¢, or any provision of the bill elsewhere found
has been said, we can truly say that it does not transcend
or contravene the: clear and conclusive statement of the
law as stated in National Fireproofing Co. v. Mason Builders
Assn. (169 Fed. Rep., 260). Delivering the opinion of the
court in that case, Judge Noyes said (p. 265):

As o goneral rule it may bo stated, that when the chief object of a cora-
bination is to injure or oppress third persons, it is a conspirney; but that
whon such injury or oppression is morely incfdental to tho carrying out of
a lawful purposoe, it is not a conspiracy, Stated in another way: A com-
bination, entered into for the real malicious purpose of injuring a third
person in his business or property, may amount to & conspiracy and furnish
a ground of action for damages sustained or call for an injunction, even
though formed for the ostensible purpose of benofiting its members, and
actually operating to some extent to their advantago, DBut a combination
without such ultorior oppressive object entered into moroely for the purpose
of promoting by lawful means the common interests of its membors, is not
a conspiracy, A laboror, as well as a builder, trader, or manufacturer,
has the right to conduét his affairs in any lawful manner, even though he
may theroby injure others. 8o soveral laborers and builders may combine
for mutual ‘advauntago, and so long as the motive is not malicipus, the
object not, unlawful nor oppressive, and tho means neither deceitful nor
fraudulent, the result is not & conspiracy, although it may necesearily work



UNLAWFUL RESTRAINTS AND MONOPOLIES.

injury to othér persons, The damage to such persoris may be sorious—it
may even extond to their ruin—but if it is inflicted by a combination in
the legitimate pursuit of its own affairs, is a damnum absque injuria.
The damage is present, but the unlawful object is absent, And 8o the
essential question must always be, whether the object of a combination is
to do harm to others or to exercise the rights of the parties for their own
benefit. -

Any attack upon the policy of this section of the bill must
be directed at 1its specific prohibitions; nor will any mere

eneral criticism, or any attack which does not particularize

erein, be worthy of serious attention. The ready and per-
fect defense to all such is at hand, and imposes no difficult
task. Is there any reason why the complamant, secking an
injunction against workingmen, should not doscribe with
particularity in his cause of complaint the nature of the
threatened injury, and the property or property right in-
volved, as in other cases? Is there any reason why an in-
junction should issue at all involving or growing out of the
relation created between employer and employee to prevent
the termination of the relation, or advising and persuading
others to do so, or to prevent the unrestricted communica-
tion and exchange of information between persons, or the
giving of aid by financial contributions in any labor affair
or dispute? Is there any reason, after a labor dispute has
arisen and a socially hostile attitude has been created, for
an injunction to prevent abstinence in patronizing or service
by one party for the other’s benefit, or the exercise of the
right of free speech in advising or inducing such abstinence
on the part of others? Is there, in short, any good reason
why, after a dispute has arisen and the partios are ‘‘at arms
length,” & court of o(;luity should interpose its strong arm
merely because such dispute has arisen ?p

At 1ts hearings the committeo had the benefit of learned
and illuminating arguments against the soveral bills.
Counsel in opposition were patiently and respectfully hoard,
and the committee profited largely by having hoard them,
as is shown by tho results of its labors. The bill does not
interfere with the Sherman Antitrust Act at all; it leaves
the law of conspiracy untouched, and is not open to effective
criticism on any constitutional ground. The subject of the
constitutionality of such logislation was oxhausted at tho
hearings on the contempt bill (II. R. 22691), returned to the
Housoe with a sopamto report in which all constitutional
objections are fully met, ' .

NO QUESTION OF CONSTITUTIONALITY INVOLVED.

~ This bill does not, any more than does thoe contompt bill,
invado the jurisdiction of the courts or attompt legislatively
to oxorcise a judicial function. It merely limits and circum-
seribes the romedy and proceduro. Whii} wo hore ontor into
no claborate discussion of the authorities on this topie, yet,
for convenience of reference, weo insort a synopsis.  (n point
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of inconsistency between our theory of government and exer-
cise of arbitrary power see Yick Wo ». Hopkins (118 U. 8.
Rep., 369). Yor a case in which Congress was held to have
constitutionally exerciged power to take away all remedy see
Finck ». O'Neill (106 U. S,, 272); and for a case where a stat-
ute taking away the power to issue an injunction in a certain
case wherein the junisdiction had been proviously held and
exercised was recognized without question as of bindin,
force see Sharon v. Terry (36 Fed. Rep., 365), For a general
statement of the proposition that the inferior courts of the
United States are all [imited in theiv nature and constitutions
and have not the powers inherent in courts oxisting by pre-
scription or by the common law see Cary ». Curtiss (3 How.
(U.8.), 236,254). The same principle still more elaborately
stat)ed and applied, Ex parte Robinson (19 Wall. (U. S.),
605). S ‘ -
Many decisions on the question of injunctive process and
jurisdiction in labor -cases are greatly influenced by, and
indeed, sometimes founded upon, precedents esta lishe'ci
when to be a wage earner was to be a servant whose social
and legal status was littlo above that of slayery. But even
England has preceded us in new views and policies hereln,
The English act of 1906, sot forth at length in the hearings,
goes farther than it has yet been deemed possible to go in
this country in relieving labor, and especially organized
labor, of legal burdzns and discriminations, The Supreme
Court has more than once protested against attempts by any
branch of the Government to exercise arbitrary power, an
the courts should, and probably will, welcome the definite
limitations contained in this biﬁr if it should be enacted. .
The idea has been advanced, and ably supported in argu-
ment, by one of the proponents of this legislation that liberty,
and more of it, is safe in the hands of the workingmen of the -
country, Wo are convinced of the merit and truth of that
contention, The tendency toward freedom and liberation
from legal trammels and impediments to progress and to a
%reat social advance is zeen in nearly all civilized nations,
t is an unpropitious time to oppose a reform like that 2m-
bodied in this bill, in view of the fact that the abuses of
power which it sccks to terminate have been, admittedly,
numerous and flagrant. ‘

11, R. 23035, Bixty-socond Congross, second ression.|
IN Tue House or REPRESENTATIVES, APRIL 22, 1912,

Mr. Clayton introduced the following bill; which was roforred to the Com-
mittec on the Judiciary and ordered to be printed.

A BILL To amend an act entitled “ Anact to codify, reviso, and amend the
lnwls rlelating to the judiciary,” approved March third, nineteen hundred
and eleven,

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, That section 263 of the act entitled * An
act to codify, revise, and amend tho laws relating to the judiclary,”
approved March third, nineteen hundrod and eleven, be, and the same is
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hereby, amended s 88 to read 48 follows, and that said act be further
smended by inserting after section 266 thereof three new sections, to be
numbered (gmtiygly 266a, 266b, 260c, reading as follows:
BEg, Z(B., ‘hat Ho 'fhignct;qn;,;whotﬁqr_ interlocutory or permarnent,
in' ¢ases'other than those deecribed in'section 266 of this title, shall be
imsued without previous notice and an opportunity to be heard on behalf of
the parties to bo enjoined, which notice togothqr with a co'py of the bill of
complaint’ o other pléading upon which the application for such injunc-
tion will be based,:shall be scrved u};l)on tho partios sought to bo enjoined
a reasonable time in advance of such application. Buf if it shall appear
to the satisfaction of the court or judge that immediate and jrreparable
injury is likely to ensue to the complainant, and that the giving oF notice
- of the application or the delai\; incident, thereto would probably ‘permit
the doing of the act sought to be restrained before notice could bo served
or hearing had ‘thereon, tho cour} or judge may, in his discretion, issuo
a témmreétminihg order’ without notice, ‘Every sich order shall
be indo with the date and hour of issiiance, shall be forthwith entered

of rocord,; shall deﬂggg, the injury and state why it is irreparablo and why .

the order was granted:without notice, and shall by its torms expiro within
sich time afteér entry, not to exceed seven days, as the court or judge
may fix, unless within the time so fixed the order is extended or renewed
for a like period, after notice to those previously served, if any, and for
good (fmlse shown, and the remsons for such extension shall be entered of
record. .

““Seo. 266a. That no.restraining order or interlocutory order of injunc-
tion shall issue except upon the giving of security by the applicant in
such pum a# the court.or ju(g:e may deem proper, conditioned upon the
payment of such costs and damages as may be incurred or suffered by
tttltliy pl?tty,w_ho may be found to have been wrongfully enjoined or restrained

oreby. o o L ; '

“Sko, 266b, That every order of injunction or restraining order shall sot
forth'tho réasons for the issuance of the same, shall be spocific ini terms, and
shall describe in reasonable-dotail, and not by referonce to tho bill of com-
gla'mt or other document, the act or acts sougbt to be restrained ; and shall

e .binding only upon the parties to the suif, their agonts, servants, em-
glq‘y@s, and attornoys, or thogo in active concert with them, and whoshall
A ‘porsohal service or otherwise havo received actual notice of the same,

“8r0. 268¢. That no restraining ordor or injunction shall be granted by
any court of the United Statee, or a judge or the judges theroof, in any chse
betweon an ¢mployer and ngloyecs,‘o.r between employers and omploy-~
eos, ar between omployeps, or between porsonsemployed and porsons sook-
ing employment, in volving or growing out of a dispute concorning torms or
conditions of employment, unless necossary to provent irreparable injury
to property or to a z)roperty right of tho party making tho application, for
which injury thereisno adequatoremedy at law, and such proporly or prop-
erty right must be descrihed with particularity in the application, which
must bo in writingand sworn to by thoapplicantor by hisagontprattornoy.
~YAnd nqrmhk_t;_k_mtmining order or injunction shall prohibit any person
or persons from-Te¥minating any relation of employment, or from ceasing
to pq&o’mx any. work or labor, or from recommending, ad vising, or porsuad-
ing others by poaceful moans go to do; or fromatiending at or noar a house
or place where sny porson residos or works, or carrios on businoess, or hap-
peus to be for the pur‘rose of peacofully obtaining or communicating infor-
mation, or of peacefully persuading any person to work or to abstain from
working; or from ceasing. to patronize or to employ any_ party to such dis-
pute; or from recommending, advising, or porsunding oBm ori by poncolnl
moundso to do; or from paying ox;ﬁ:w g to ot withholding from any porson
engagod in such dispute any strike benefits or other moneys or things of
value; or from poaceablz sssombling nt any placo in a lawful manner and
for Jawful purposos; or from doing any act or thing which mlﬁllt law{ully
be done in the absence of such dispute by any party thoreto,
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PROCEDURE IN CONTEMPT OASES,

[House Report No. 613, Sixty-second Congress, second ‘seasion.—-Apiii 26
(calendar day, April 27), 1912: Referred to the House Calendar and
ordered to be printed.]

. Mr. CraAyToN, from tho Committeo on tho Judiciary, sub-

mitted the following report. (To accompany H. R
22591.)

Tho Committco on the Judiciary, having had under
consideration H, R. 22691, to amend an act entitled “An
act to codify, revise, and amend tho laws relating to the
judiciary,” approved March 3, 1911, roport the samo bac
with the reccommendation that the bill do pass. o

The bill lcaves section 268 of tho judicial code, formerly

- seetion 726 of tho Revised Statutes, in full force and insorte

five now scctions, none of whoso provisions conflict with
said section 268,
ANALYSIS OF BILL,

By section 268a, in such cases of contempt specified in sec-
tion 268 as constitute a criminal offense under any statute
of the United States or at common law, the proceedings

ainst the accused party shall be ‘‘ as hereinafter provided”,
that is, in the subsequent section of the bill. .

Most of the important provisions of the bill are contained

in section 268b. DBefore action by the court, except in the

cases excepted from the operation of the bill, there must be
gresented a formal charge showin refaso_nabio ground; and
efore the party is put upon trial he must be afforded an
opportunity to purge himself of any actual or technical con-
tempt which he may have committed. ' He can not be ar-
rested until he has opportunity to either purge himself or
make answer and has rofused to do either. ' If arrested, or
in case tho matter can not be disposed of on the return day,
he may be required to give bail, - N

The trial is by the court (1) in case no jury he demanded
by the accused, (2) if the contempt be in the presence of the
court or o near thoreto as to ohstruct the administration of
justice, or (3) if the contempt be charged to be in' disobedi-
ence of any lawful writ, process, order, rule, decres, or com-
mand entored in any suit or action brought or prosecuted in
the namo or on behalf of the United States. In other cases
the trial is to be by jury. :

Section 268¢ provides for the pregervation of bills of excep-
tion, for review 1}pon writ of error, for stay of execution pend-
ing ]f)roceoding‘, or review, and for bail in caso the accused
shall have been sentenced to imprisonment.

Section 268d excepts from the operation of the act con-
tempts in the presence of the court, or so near thereto as to
obstruct the administration of justice, and contempts com-
mitted in disobedionco of any lawful writ, process, order, rule,
decree, or command entored in any suit or action brought or
prosecuted in the name of or on behalf of the United States
and provides that in the excepted cases as well as in all other
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cases not specifically embraced within section 268a, the pun-
ishment shall be in conformity to the usages at law and in
equity now prevailing. = = ,, o

-Section 268e bars proceedings for contempt unless begun

within one year from the date of tho act'complained of, and
preserves the right of criminal prosecution, notwithstandin
any. proceeding and punishment for the contempts covereﬁ
by the bill. It also excepts from the provisions of the bill
any proceedings for contempt pending at the time of its
", Thus it is seen that the bill applies and gives a jury trial,
with the exception noted, in proceedings for contompt
wherein the.acts valleged to have been committed constitute
a.criminal offense, either under any Federal statute or at com-
mon law, The trial where a jury is had, is governed (ses.
268b), as near as is-pnacticable, by the practice in criminal
cases prosecuted by indictment or upon information.

- Before calling further attention to the provisions of the bill
now reported it is appropriate to review some of the conten-
tions of those who have opposed every form of legislation
whatever on this subject.

OBJECTIONS ANSWERED.

[}

All the Eo:unds of objection are reducible to two heads:

~ First. That any legisllation whatever materially limiting
or curtailing the power of the courts in the trial of contempts
is unconstitutional. ‘ ,

Second. That any interference with the full and completo
dominion or discrction of the judge in contompt cascs tends
to disorganization and a wcakening of judicial efficicney.

Lot us considcr first tho constitutional objcctions, .

It is said that although the courts inferior to the Supreme
Court owo their existenco and jurisdietion to congressional
action, yet a distinction should be madoe betwoen tho juris-
diction and judicial power, for instanco, in tho citation, trial,
and punishmcnt of a party charged with contempt of court,
~ The controversy goes back ovor 60 ycars. In 1831 Con-
gress passcd an act limit,.in;,f tho power of the courts sub-
Jeatively;: that is to say, it lopped off somo of the jurisdie-
tion, which tho court had assumed and exercised—a juris-
diction, or powor, if the lattor term be preferred, which
Congress belioved, and by its lcgislation asscrted, was a
usurpation, Nevor, until within a very rcoccnt rornod, was
tho authority of Congress to do that questioned, cither by
tho courts or by any rcspectable authority, 'The particular
circumstanco or ¢vent, instigating the act of 1831, was the
punishment by Judic Peck in Missouri, as for a cont:mpt of
court, of a party who had criticized ono of his decisions in
the columns of a nowspapor.

Tho law beforo tho act of 1831 read thus:

The sald courta shall have power to imposo and administor all necessary

oaths, and to punish, by fine or imprisonment, at tho discretion of tho court,
contompts of their authority,
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The act of 1831 consisted in the addition:of a proviso, read-
ingo.s fOllOWﬂ: T T N R S EUTITARE
Provided, That such power to punish contempt shall not be ¢conatried to
extend to any cases,exceg:ttrl‘x‘e misbehavior of any pereon in their presence,
or s0 near theretq a4 to obstruct the sdministration, of justice, the. misbeha,
vior of any oi?i:é, officers of said court in their official transactions, and the
disobedience or resistance by any officer, or by Any party, juror, witriess, or
other person, to any lawful writ, process, order, rule, decree, or commiand of
the said court, . R
The extensivo scoli)e of this amendstory statiute has been
generally overlooked. The Federal courts were absun}mﬁ
and exercising the unlimited and unchecked P()Wé;rs’ resorte
to. by common-law courts, of deciding’ for themselves, not
only the mode of procedure and degree and amount of pun-
ishment, but of selecting for themselves ggrti;cular‘b;c_ 3" of
alleged misconduct which should be placed in the category of'
contempts. Congresa treated the term ‘‘power’ 'as syriony-
mous with ‘‘jurisdiction,” circumscribed’ the field of juris-
diction, specified the acts which should constitute contempts
and said that such power or jurisdiction shall not' extend'
beyond these specified acts. ~ -~~~ -~
t has been suggested that Congress' might have refused to
create the inferior courts, or even the Supreme Court, and
have thus caused the failure of the Government. -

But it is said that when Congress has acted and estab-
lished a Federal court the common-law and ?éqluit;y’ powers
of the courts immediately flow into these judicial receptacles
out ‘of the Constitution. -It is’oxly necessary to examine
this new doctrine to know to what absurdities 1t would lead.:
The common-law courts of England, with the King’s' bench
at their head, in addition to administering statutory'law’
and the common law proper, exercised cex‘tainfparliaméngairy"
powers. In the English system the legislative and judicial
departments were, and are, ‘entirely independent of each
other, It is true that the courts were bound by acts of
Parliament as construed by them, but outside the statutes-
their powers were as free from limitation as those of Parlia--
ment itself.’ They were the exponents and final arbiters of

public policy for the Kingdom, - Con T

Though it is often said that the three departments of our
Government are separate and indépendent, which is true’in:
the senge that they must not invide: each other’s constitus
tional domain, and thus destroy' each other, yet it is also
true that arbitrary unchecked power does not abide with'
either of them, the Sjuz’)rgime‘ Court has well éxpressed
it, in Yick Wo ». Hopkins (118 U. 8. Rep.; 869): "~ .

Whon wo consider the nature and thé theory of our institutions'of gov-’
ernmont, {he principles upon which they are supposéd to rost, and reviéw -
the history of their development, we are constrained to conclude that they :
do not mean to leave room .or the play and action of purely personal and
arbitrary power. ° N

T'o concedo that the courts might, even with the:limits
fixed in the act of 1831, exclusively decide when a contempt



UNLAWFUL BRSTRAINTS AND MONOPOLIES.
‘has been, commitied, and. the amount or.degree of punish-

ment, with no power in Congress,to set s limit thereto, would

be to concede to the courts the power to annul:every act of -

Congrwzf toparalyze the Kixecytive arm, to confiscate al| prop-

erty, and destroy all libérty.  Of ¢ourse, few, if any, beliéye

that. the courts would ever proceed to such extremes, but it -

is sufficient to'say. that, according to our interpretation, ihe
framers 'of ‘the Conatitution took ¢are to'safeguard thepeople
‘against the possibilities of all su¢h’calamitous tendencies,
, quemng to this pill, and comparing its provisions with the
proviso ‘added in 1831, it i5 'seen that the bill only changes
the procedure in contempt cases, while, as before stated, that
proviso limited the jurisdiction’subjectively: -~ =~ .

. The opposition was represented before the committee by
able counsel and many authorities were cited, few of which,
however,in our %piﬁion,. had any direct bearing on the ques-
tion from a’‘constitutional point of view. In fact; the power
of Congress; as ‘exhibited in the act of 1831, was so generally
and uniformly conceded that not a single case has been found
‘which ever questioned or doubted 'it. A few cases which,
though not _ractly;’béarin%iupon;the% point of constitution-
~aht¥, yet shed ‘more or less light upon it will now be noticed.
It 1s'argued that Congress can not require a court of equity
to try issues of fact by }ury.; That is unquestionably sound
‘'doctrine, and' the case of Brown v, Kalamazoo, Circuit Judge
(87 Mich;, 274); is sound law. - But it is wholfy inapplicable
here. ' “No One“_ﬁas thus' far ever insisted ‘that' contempt is' of
equitable cognizanice, or other than what the - textbooks
designated, namely, a special proceeding, criminal in its
nature; not necessarily connected with any particular suit
or ac¢tion pending in ‘the court.’ - ) '
 Nuinerous State cases were cited in argument. They may
all ‘be‘answered as a class.” The relation between Congress
and Federal courts is not the sameé as that between State
legislature and the Stete courts. The constitutions of the
various States themselves provide for and establish the
‘court, ‘partition the powers of government between the
lﬁislatlve,.,exec'utva; and judicial departments, prescribing
8

eguards, and defining their powers in detail; whereas the

Federal Constitution has delegﬁ_ted full and ¢ mplete control
of the matter to Congress, Nor should the fact be over-
looked  that the State decisions on the subject are often
‘based upon precedents of the common law, which is no part
of the Federal system. Thus, in Ex parte McCowan (139
N. Cari,’ 95), that being typical of many such cases relied
upon, it was said: : ,

We are stisfled that at common law the acts and conduct of the poti-
‘tionér, ‘a sot out in’ the ense, constitute & contempt of court, and if the
statute does not embrace this case and in terms repeal the common law
applicable to it we would not hesitate to declare the statute in that
respect qnconatitutlona} and void for reasons which we will now state,

In Finck ». O'Neill (106 U. S. Rep., 272) it appeared that
Congress has teken from the court all power to enforce its
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'éudgmerit‘, and ‘the act of Congress was ‘upheld by the
upreme Court of the United States. In that case (p. 280)
the courtsaid: -~~~ Ty
The United States can not enforce the collection of a debt from an unswill-
ing debtor, except by judicial process, - They must bring a auit and obtain
a judgment. To reap the fruit of thpﬂudgm‘ent they must cause an execu-
tion to issue. The courts have no inherent authorig to take any one of
these steps, except as it may have heen conferred by the leialgtive depart-
ix'lel_lttg _ftor they can exercise no jurisdiction except as the law confers and
imits it, : . ‘
%nd in Cary v. Curtiss (3 How., 236, 254) the same court
sald:

The courts of the United States aro all limited in their nature and con-
stitutions, and have not the powers inherent in courts existing by prescrip-
tion, or by the common law. v .

But in section 720, of the Revised Statutes, we haﬁe a
statute of Congress prohibiting the Federal courts from issu-
ing injunctions in certamvca.ses;,a.nd: the ¢onstitutional valid-
ity of that statute was declared in Sharon v. Terry (36 Fed.
R., 365). Now, the writ of injunction is the arm of the
Federal courts in the exercise of their equitable powers,
which -it has been urged- enf']oy complete . immunity from
congressional action... And here. a Federal circuit .court
sustained an act of Congress which subtracted an:impor-
tant ‘part of equitable. jurisdiction. Anyone . taking the
trouble to examine the judiciary act of 1789, with or with-
out: suhsequent additions® and” amendments, will ‘observe
that it consists, in large part, of regulations of and limitations
upon jurisdietion, ... .. o T

We close this head with the quotation from Ex parte
Robinson (19 Wall,, 505), cited with approval in the case of
Bessette v. Conkey (194 U. S., 327), which is'so clearly and
obviously applicable and. conclusive that no comment
appears to be necessary: -~ ... . ... .

The power to punish for' contempta’is inherent in::all courts, The
moment the courts of the United States wére:called into existence and
invested with jurisdiction over any subject they became possessed of this

ower, but the power has beon limited gnd defined by the act of Congress of
K‘Iarch 83,1831, The act, in terms, applies to all courts, Whethor it can be
held to limit the authority of the Supreme Court) which derives it4 exist-
enco and power from the Constitution, may, perhaps; be'a matter of doubt;
but that it applies to the circuit and district courts there can be no question.
These courts wero created by act of Congress, Their powera and duties
depend ‘upon the act calling them into existénce, ‘or subsequent acts
extending or limiting their juriediction.- The act of 1831 is, therefore; to
them the law specifying the cases in which summary punishment for con-
tempts may be inflicted. . It limits the power of these courts in this respect
to three classes of cases, L

(1) Where there has beon misbohavior of a person in the presence of the
courts, or so near thereto as to obstruct the administration of justice. -

2) Whore there has been misbehavior of any, officer of the courts.in his
official transaction, = . ... L
- (8) Where there has been disobedience or.resistance by an officer, party,
juror, witness, or ofher person, to any lawful writ, process, order, rule,
decreo, or command of tho courts, *The law huppxl'}('prpscrlbes the punish-
maeiit which the courts can impose for contenipts,  The seventeenth section
of the judiciary act of 1789°(1 Stat, L., 73), doclaros that the court shall have
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power to punish of their authority in any cause or hearing before them by
ne, or imprigonment, at their discretion, The enactment is a limitation
upon the' manner in which the ppwer shall be exercised, and must be held
to be a negation of ull other niodes of puhishmont. The judgment of the
court debarring-the petitioner, treated as a punishment for:contempt, was
therefore unauthorized and void.. . ... = .

*+.As to the other ground of objection urged—that is, that
any - interference with tho full and complete dominion and
discretion of the courts tonds to disorganization and to tho
weakening. of: judicial authority— judging By the courso of
previous: discussion on this ‘measure, it is not anticipated
that the: policy of ‘the provision placing a limitation upon
the punishment which can be inflicted will bo strenuously
criticized, and, therefore, we will make no further comment
on that, -~ : _
T ' TRIAL BY JURY,

~ The featuré of the bill against which tho most stronuous
argument has bedn directed is that providing for jury trials.
But no one has shown 'that such provision amounts to any-

thing more than a chango of procedure. So that the ques-

tion comes down ‘to ‘this, Ias Congress of not tho power

to prescribe proceduro? The ‘courts will :still, if this bill
Basses,”ha_va all the substantive power left in their hands

y tho ‘act of 1831, Not ono of tho acts there catalogued

“will have been eliminated. The mcthod of ascertaining
the facts in cortain cases is changed, but their ascertain-
ment is still under supervision of tho court, and amplo
safeguards are provided against cvasions and miscarriages
of justice. S : , )
~ A contemnor, from the moment tho facts are judicially

“ascortained, is, by uniform practice, either placed in durance

‘or required to give bail, The result of an adverse judgment
is always pchal, both in form and cffect, though tho fino
bo sometimes turned over to a privato litigant.

The mannor of disposing of the fine does not altor, in any
respect, the form and cffect of the procedure, or change it
from criminal to civil.

SUCH LEGISLATION LONG DEMANDED,

The bill is an evolution from prolonged and varied discus-
sion, by no means limited to a recent date or to the present
Congress, Every feature and provision of it has been sub-
jected to attack and defense, but the whole controversy ap-
pears to have at length convergod upon the issuc of whether

-or not the polidy and prictico of jury trial in contempt cases

shall be admitted in the Federal jurisprudonce at all.

. That complaints havo been made and irritation has arigen
out of the trial of persons charged with contempt in tho Fod-
eral courts is a mattor of general and common knowledgo.
The charge most commonly made is that the courts, undor

“the equity power, have invaded the criminal domain, and
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undér the guise of trisls for contempt have really conyicted
peisons. of substantive crimea for which, if mﬁthéid, “they
would have had a constitutional right to be tried by ?ury.
It has been the purpose of your committee in' this-bill to
meet this complaint, believing it to be & sound publis-policy
80 to:adjust the processes of the courts as.to disarm’any
legitimate criticism; and  your. committee confidently be-
lieves that, so far from weakening the power and: effective-
ness of Federal courts, this bill- will remove a cause of . just
complaint and promote that popular affection and respect
which is in the last resolve the true support of ‘every form of
governmental activity.” - N R P

As heretofore stated, the general scope of the House bill is followed
in the Senate amendments, The form of the substantive law and
the remedies provided for its enforcément are, however, changed in
soveral iustances by the proposed amendments.. These will.gppear in
detail in this report, as the amendments to the sections of the bill
will be considered separately and in order, but a reference to the more
important of them at this point may 'ﬁo’t,i?’gfaf] igs. . In sections 2 and
4, which deal respectively with discrimination i ‘prices and exclu-
sive-and tying contracts, instead of declaring that the acts named
constitute offensés punishable by fine and imprisonment, as in the
House bill, the proposed amendments, declarg’i&é.a;ctﬁ ;u‘xjigw,ful and
provide for tho enforcement of the sections through the agency of
the Foderal Trade Commission, to_be created. 'So, also, in sections
8 and 9, which deal with holding companies and interlo¢king directo-
rates, respectively, some changes have been made in.the provisions
of positive and substantive law; and th'e‘enfor(:eniént"of;',the sections
has been confided by the amendments to the Interstate Commerce
Commission, in the case of common carriers, and to the Federal
Trade Commission, in the cuse of individuals and corporations other
than banks and common carriers, All the remedies provided in the
bill and amendments are cumulative, T

The proposed amendments will now be considered by sections of

the bill: ,
SroTION 1.,

This section, which is one confined. exclusively: to the definition of
terms employed in the bill, is only amended in one respect; this is
exempting the Philippine Islands from: the operation-of the 4¢t. The
revsons for this exemption are stated in a letter of the Acting Secre-
tary of War, as follows: : A N AR

; . - WAR DePARTMENT,
. . R STIE R R I eyt ,Wa’kingm,‘vum9,!19f-‘.

My DeARSexAToR: I find thatin the bill H, R, 15657, which has now been referred
to the Committee on the Judiclary t}}e e are provisions which would, in part, extend
the application of this act to the I‘lﬁi pine lslands, , ., = L0

1t setima that it waas the intehtion of the House committed having &he;b’lfl in charge
so to do, - It iajaﬁfm,tenti however, that the committed did not consider the present
status of the Philippine Islands with reference to the laws which it is proposed to
supplement by the contemplated legislation., . . . . T
ane of the acts eanumerated in the enacting section df this bill are in effest in the
Philippine Telands, o S A






























































































































