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Cﬁ Alerander CGresnfeld, District of Delawvare,
Wilmington, Delewsre; Daniel J. Freed, Burtom H.
Thorwman, and Joseph H. Widesr, Justice Depert-
ment, Washington, D. €., sittorneys for Umited
Pates of America,

William 5. Potter and David ¥. Anderson, of
Berl, Potter & Anderson, Wilmington, Delsware,
for »ll defendants; M. Framcis Delone, John T.
Subak, and Jere A. ¥oung, Dechert, Price &
Rhoads, Philedelpbia, Pamnzylvania, of counsel
for Pennpgalt Chemicals Corporationg Albert R.
Comnelly, Joln W. Barnum, Bugene P. Southew
and Dasniel 1. Davidson, of Ceavath, Swalne &
Movre, Hew York, Hew York, of counsel for Olia
Machiseon Chemical %mﬁpwgaai@mu
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is a elvil sction brought by the Covermment in
which the defendants, Pean~01im Chemical Company (Penn-01in),
01in Mathlieson Chemical Covporation (Olin), and Penmnsalt
Chemicale Corpovation (Pepnsali), asre charged with violating
Section 7 of the Clayton fet, 15 U.8.C. & 18 and Section L of the
Sharman Act, 13 U.8.C. § 1. The sction is divected against a
jolnt venture between O0lin and Pennsalt which resulted in the
Eormation of Pemn-0Llin o manufecture and sell sodium chlorate

éh@ﬁ@aw after sometines referred to as "chlovate') im the Southe

@&@@@rﬁ part of the United SBtates.

Following & prior txrial, this Court found that (1)
1t was lwpossible to conclude, as & watter of veagonable proba-
bility, that both Peomsalt and Olin would have bullt chlovate
plants in the Scutheast 1f there had beem wo joint venture,
(2) 1t was veasonable to suppose that Penn-Dlin would be a move
effective compatitor than either Pennsalt or 0lin would have
been i€ one of them had bullt a2 chlorate plsnt in the South-
east, and {3) even though 1t were assumed thet either Pennsalt
or Olin would have entered the market gbsent the joint venture,
the Governwent falled to sustain its buvrden of provimng that
the effect of the joint venture might be @m%@@@ﬁ@i@iﬁy o
lessen competition, or tend to create a monopoly. 1t thevefore
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displesed the action. United States . Penn-0lin Chemical
AN

Go., 217 F. Supp. 110 (2, Del. 1963).

Upon dizect appeal, 32 Stet. 823, 15 U.8.C. § 29,
the Bupreme Court held that while no wiclation of the Sherman
Act had besn proved, this Court evved in diswissing the Claytom
Aet chazge. Ik therefore vacated the judgment and %@mﬁmﬂéﬁ he

\_) FN

case. Uplted S g%@%/@k Penn-0iin Chewleal Co., 378 U. 8. 158

{1964) . In doivy so, it left mmdi%&mﬁb@ﬁ this Court's fim@img

that

s&

the Gov W@@%ﬁ@ had failled to establish that as a reason-

able probability both ?@m@%@i& and Diie would have bullt

plant im the Southesst, if Penn=0iin had pot been fox
GCourt stated, however, that thils Court should have made a
finding "as to the ressonable probability that either one of
the corporations [0lin or Pemnsalt] would have entered the
market by bullding a plant, while the other would have vemained
a significant potential competitor.” (p.l75-76). This was ap-
parently wpon the theory that an affirwative finding on this
imove would elther require the conclusiom thet the joint vene
ture wight have the effect of substontlally lessening competi-
&i@@gﬁ or at least provide a possible basis, d@p@ﬁdimg wpon
the evaluation of other evidence, for that conelusion.

5 Dta oy (\

ot Moo Thin is the Coversment's contention.
g Ao This is the defendants® contention. g
[ 2 A7
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The Supreme Court opimion indlcated that the perties
might , upon remand, submli additional evidence, 378 U.8. at

2 ]

p. 176, wote 6. The defendants have done so but the Governs

mont hes not. The remand evidence, together with that at the

first trinl, is the baesis of the vresent decision.
¥

The pavties agree that under the oplaion of the
Supreme Court this Court wust decide, in the first imstance,
a single issue, and {f that lssue is resolved in favor of the
Covernment, it must determine a second issue. These two izsuves
are s

g@ dosue 1: Whether, 1f Yenn~0lin had not been

formed, there would have bsen 2 reasonable
probabilicy that (a) 0lin would bhave cone

[ structed a sodivm chlorate plant in the
Southeast or (b) Pennsalt would have cone

| structed a sodive chlorate plant in the
Goutheast?

| Issue 2: W@@gh@xg if Penn-0lin had not been
formad and elther Olin or Penmsalt had con=

‘ structed a sodiuvm chlorate plant in the

f Southeast, the other, as a reasonable
probabillity, would heve maintained such

[ continved dnterest in the Scutheastern

. sodlum chlovate market as to comgtitute
it a significant potential competitor.

The parties likewlse agree that a decision adverse
to the Guvernment on either of these two lssues will require
a dismissal of the complaint. The defendants contend that 1f
both issue 1 and 2 should be determined adversely to them

then a third izene must be faced, vizs

-
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i 3¢ Whether the orgeanizstion of Penn-
wiﬁz 28 9 f@@@m%@bﬁﬁ probabllity, resulted
Mm%ﬁiﬁm@ialiy less competition than would
h&@@ gxisted 1f either Olin or Penmsalt had
constructed a sodium chlorate plant in the
Southeast while the other continued to
have an loterest in comstructing such a
plant .

The defendants avgue thet unless the Covermment can
carry this third issuve as well as the firvst two it canpot win.

On the other hand, the Qovermment contends that the third

issue is beyond the scope of vemand, and that evidence directed

to 4t 1l drrelevant.

A,
o1 Asswe 1o

4
i

tould there have been a reasons

able probability, 1f Peno-01lin

hﬁﬁ not been formed, that either wﬁ«p
\Mliﬁ or Pennspalt wauiﬁ have o A
,&@g%ﬁrmgaﬁd 8 sodiun chlorate

~f%m nt_in the Southeasi?

NG <

Bach side has found the record to be replete with
evidence which it is elaimed supports thelr respeetive posi-
tions on this issue. The buvden, of course, 1s upon the

Goverament to prove the affirmavive.

Y (=) @ﬁ@
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In evaluating the evidence to determine what 0lim
would have dope 4f 4% had mot been a party to the jolnt ven-

A
ture 1t is essential to distinguish b

etween the views asnd

actlong of those in the Olin organization who were charged




with decision wmabking responsibility, @m@ those whose function

it was Lo make j

yiougly the formey ave vastly wmore eignificant than those of

eliminary studies and vecompendations, Obe

the latter im predicting hypothetically what O0lin wounld have

done but for the joint venture.

At the outset, some understanding of the geneval

nature of Olin's bueiness und fts organization 18 essentisl.

For oparatiomal purposes, Dlin is a decentralize
corporation gnd ipn 1959-60 was composed of seven operating

divigions. The nebture of the divisional activities 18 indicated

by theilyr degignation: Chemicals, %@@&g » Metals, Packaging,
Squibb, Wischester-Uestern, and International. The operation

of the Chemicale Division was sube-divided into agricultural
products, phosphate chemieals, and industrial chemicals.

Sodivm chlovate fell within the lstter category.

Although operationally decentralized, for purposes
of Ffinancing -- partleularly new projects -- Olin iz highly
centralized and all substantial capital expenditures pro-
posed by any division bhave to be approved at the corporate
Level before they can be made. At that level, each proposal

of easch operating division is in competition for available capital
& j

A
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funds , not only with other proposals of the gsawe division, but

alao with the proposalsg of all of the other operating divisions.

The provedure for obtaindng a capltal allocation

for a given project is as follow

%

Unce a year each of the divisiong prepsres what iy
called a Whithes Heport. Thiz states in general terms the

a8

program which the division would like to follow for the

{;@4

eding five yeara. The repovt covers not only capltal

BB

azpenditures but also expenditures foxr vasearch, personmel and
evaryihing alse that has to do with the particular program.
This 18 to anable management to meke e selection of the pare
tlcular divisional projects for which 4t feels money can best
he appropriated. Meny underilying studies are made within a
divieion before a glven project finds its way i@@@ s Whither

Report., In the case of chloxate these included studies of the

i mavket, actusl and potential competiltion,

pogsible plent locationw, alternstive munufacturing techmnigues,

consumer contacts, ofdtabllity, to mention a few.

Ca Whither Report is prepaved 1t lg submithed

o a group called "the ataff”. This consisits of experts on




ﬂ )
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the corporate level.”  After the staff studles the report,

the staff and members of the division weet snd the lstier make
an oval presentation im support of thelr money needs. The staff
then elther recommends that the Whither Report be eccepted or

rejected, in whole or in part, as a gemeral program of action

for the division. 1f the staff sceepts 2 recommendation of

the report, the proposal iz then presented to the Ca pital
Appropriation Requiresents Committee (hereinafter sometimes

referved to as the "CAR™)., The CAR, in turn, either approves

=
=3

or disapproves of the recommendation. If the CAR approves it,

the project 1s presented te the president for final slgnatuyes~ .
But this ls not the end. Between 1957 and 1960 the president

was only suthorized to approve an appropriation up to $25,000.

b e

3. This is the way the group was described by Mr. Osborae,

the president of 0lim. The zecord contains no Turther
elaboration on the wakeup of the staff.

bep 1E @ project is turned down by the CAR, either the CAR
| oow E diviglon proposing the project has s vight of
appeal to the president who then @@k@% the final de-
elglon. If he turns it down, that is the end of ig.
I£ he d@v@ not turn it down then, sccoxding to Mr,
Osborne; "it goes on the successive steps to ape-
propriacions.”

B Y.
ELE 0
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Anyithing over that soount regquired the approval of ?h@ Board
of Directors before the espenditurs could be mﬁd@éégf”

The intervest of Olin in enteving the sodium chlorate
field antedated the joint venture by & nuxber of years.

Prior to 1954 or 1955 it had made a few "literature

studies’ of potentlsl cutlets for and growth of chlorvate. In

fDetober 1955 the Research and Development Depavtwent ("R & D)
of the Nndustrial Chewmicals Division prepared an Electroe
chemical Swurvey Beport that recommended the construction of
a ongecell pillot plant at Mlagare Falls as a fivst step in
determining whether a 14,000 con plant costing §3,000,000
conld be justified ecconomically. WHo pilot plant was ever built
because the economic siundies presented to management were not
suificiently encoursging to warrant it.

in Avgust 1956 B & D prepaved apother Electvo-
chemical Burvay Report velating to chlovate., Iis stated
obijective wne to give an vverall pleture of the chlorate
producers in the United States and to veview Olin's know-
ledga of electrolytic cel ?%uﬁjz At that time, Olin kunew veny

itele about chiorete cells from a practical point of view

3+ o
i T G5

*95'3%@%&1? before the trisl the avthority of the president

&

to authovize expenditures was increased to §50,000.

Qm@L( The cell is an appavatus in %ﬁi@h sodium chloride is

slectrochendcally converted to chlorate. It is the key
to the ¢hole production process, at lsast fLrom a
technological and financial point of view.

e
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gince wmost of dts information had come from literasture, The

Report contained "prelisdinacy

zatimates of production costs
and the investwent involved in bullding  a 40-ton per dsy
(14,000 ton pex year) plant at Saltvilie, Virginia, weiliz-

ing elther of thie

w

e types of cells. One of the three, the
C8A (Crushed Graphite Annode Cell), was under development
in 0l4n’s laboratery. The report disclosed estimaced re-
turns of between 4£.67% and 9.5 on the investwment f@@%i@@%waﬁ
The Report rvecommended that the laboratory work be continued
to evaluata the CCA cell, that design etudies be made for a
eommereial @@ﬁ% baged uwpon the Departwent of Agricultuve cell,
that evaluation of all cell designz be continued, and thet
engineering studies be made on the veecovery part of a plent.
Ho spaeific action %@@ taken on the Heport. Obviouwsly, the
project which 1t digenssed, techuologleally end otherwise,
wag epbryonic

Im April 1957 R & D prapaved snother Blectrochemical
Suxvey Report to determine "remlistic" production snd investe
ment copts for & 4l-ton per day (14,000 tons per year) @hi@r&t@
plant et Olin's eristing electrochemical plants at Salevilie,
Vizginia, Melotosh, Alebama, or Lake Charles, Lowislana. These
sugzasted locations were not the vesult of any decilslion at

the wmanagement level but were determined by the people in R & D.

‘,I) 2 1
Toe. ALY of Olin'e pevcentage of return Figuves ave after
taxes .
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The Beport stated that the cepitsl invesiment for such 2 plant

im

would be betwsen 54,600,000 and $5,000,000 and that the max
pum return of 7.4% on investment could be realized at Saltville,
Virginia. The report E@ﬁﬁ@%@ﬁ@%ﬁ that congideration be given
to chemical production of chlorate before wmaking a declsion on
the wmethod of mﬁmm%@@ﬁwyegﬁ&; Later, after R & D tested the
chemical methed in the laboratory and prepared economic re-
porta, it determined o drop consideration of that method

bzeause it was not commevcially feasible.

The first time that persons at the corporate wanage-
ment level becsme aware of the interest of the Industrial
Chemicals Division in chlovate was when that diviaion's

Whither Report doted April 4, 1958 was presented to them. The

Report stated that an objective of the Division was the de-
velopment of products mew to Olin provided they were related
to existing products, or could be produced by an extension of

enisting technology, or were destined for a market im which

LR

g
\%LQ The chemical operation lnvolved electrolyzing sodium

chloride and theveby converting it into caustic and
chiorine, then reacting caustic and chlorine togethes
to form an intermediate product, sodium hyperchloride,
which, on heating, would be chemically converted to some
salt, sodium chlovide and sodium ehlorate. The direct
generation of sodium chlorate from salt dnvolves the
elestrolyzation of salt in a eell to the point where it
does not produce f@@@ caustie @mﬁ chlorine but sodium
chilovate.
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Olin was aliveady active. Listed among the electrochemical

process products which the Induetwial Chemicals Division

should "seriously ilovestigata” wewe "chlorvates and perchilorates

The Report stateds ;
(.

r #. Chlopates and Perchlorstes - We have
an unparalleled opportunity to move
'sodiun chlorate into the paper industry
as the result of our work on the installae
pion of chlorine dionide genevators. We
have a eaptive conswmption for sodium
chlorate. The development of solid fuels
for wissiles 18 creating dewand for pere
chiorates. The production of perchlorates
from chlorate enhances the econcmic attvect-
dveness of chlovate produection. Fossible
producition is belng reviewed with Dr. Han-
ford currently snd £f we do not take action
in the near Future we will lose the oppore
tunity. (s

, Yo

- The Report further stated that it dd not imelude
“detalled finameial data” but that "detailed costs and time-
pables” for carryimg cut the objectives would be developed
upon an indlcavion of general &p@ﬁ@@%i from “"Corporate Manage-
ment.” The ebjective of the division, ilmsofar as sodium
chlovate ond smsonium perchlorate (hereinsfter sometimes re-
ferved to »s "perchlorate”) were concermed, was simply to

\M

arlonsly investig

thelr possibilities. The Report did
not recommend tChe construction of a chloraste plant or other

J([t\

9k, The "pevehlovates” referved to was ammonium perchlorate

whieh i% a ehemical manufsctured from sodium chlorate.

K’% 20
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market entTy.

Appavently the management gave the Division the
favestigatory authority walch it acught because for the en-
sulng year R & D carvied on oumerous studies pertalning to

ylamt locatlon, power costs, manufacturing techalques (la-

gt

cluding methods used in France by Pechiney and Electwochimie),
profltability, and related watters. 1L also discussed with
representatives of Viekews-Krebs, a Canadian concern, the
popalibllity of a joint program Lookiag toward development

tizanivm cell for producin hé@xa%@off//

of a platinized
To the en ?@ that these activities were deemad

>

be worthy of the comglderstion of covporate menagemsnt, they
are reflected in the Whither Report dated dprdl 10, 1959

entltled "Chemlecals Division Capital Reguirements for Major

Fupansion Ttems 1959-1964, Inc.” That report vecowsended to

the corporate staff for the flvst time the constwuction of a

15,000 ton sedium chlorate plant adjacent to Olin's chlozine-

congtic soda plant at’ Tm@w%h»\éi@%@mﬂﬁ to be ready for

operation in 196L. 7The Report estimated an 11% weturn om
ity NN
investment tg -

SLC, 2y

}QLf;Mfu Osborne testified that when the economics of the
1959 Whither Repoxt were studied, the 11% retuvrn shown
in the Beport was reduced well under 10%. On cross
examination he said he kunew of no written studies which
disclosed the reduction.

-




O Aprdl 16, 1959 the chlovate sspect of the
Whither Report was reviewed by a joint meeting of the

staff, hesded by Mr. Osboroe and wewbers of the Chemical

£

saded by Me. J. 0. Logan, Yice Preeident and

Divector of Marketing of ol division. An sgreement was

weached in principle that the expansion of the Industrial

Chemileals operations was necegsary and would be authorized,

bui that the

he progrem would be

%

conditioned wpon a showing that 1t was elther su f clently

wofitable on its own merits, or a necesgary protective measure
to defend an already pvofitable market. In the light of this

neeting declded that the program for a chlovate

ntosh was not sufficiently stiractive “at this
Pima to be %p@@@@@@a aind tha@lﬁ&@ pf@j@@é should be further

exapined on three pointas (1) technical adequacy, (2) whethex
1t wes baglcally a protective weasure, and (3) whether a

.

payout of more than alx yesrs was the best that could be

obtained.

In May 1959 an Electrochemical Survey Report was
prepared by R & B to desecribe a new chlorvate cell wtilizing

platinized titonivm electrodes which Olin had developed and

to prasent the economics of a plant vhileh would uwtilize
those cells at various lotations. The veport stated that a

14,000 ton plant at Chatignoogs, Tennessee, on the viver

[




)

would net 18.9% on dlnvestment. 7The information concerning

tetency of the new cell wae based woon the operation of
X B

i kS

8 9 awpere labovatory m@i which had been in operation for wmove

than 100 days "with very promising vesults.” The Report re-

5 A

el ndad that the pilatinized titenivm electrode be tested !

in order to betier evaluate the method of

a prototype cell

operation outlined In the report. 7The feaslbility of using

this electrode cow

weially had not been demonstrated. This

1g confilrmed by the fact that throughout a large part of 1959
Olin was negotiating with Vickers-Krebs to work jointly on the
development of a prototype cell employing a platinized titenium

electrode. Obviously, any forecast of profitabllicy based wpon

its use was of doubitful @ﬂiﬁdiﬁy in May of 1959,

In July 1959, R & D prepared smother Electrochemical
Survaey &@pmx& for the purpose of grouping recent sodium chlorate
BULVeys &mﬂ evaluating @&@m@ It recommended that Chattancoga,
Yeumesses, be gilven first considevation for the location of a

L=

plant and that the platiovs coated titeniuvm electrode be

tested in several cell é@@ig@% on & prototype scale in ovder to
better evalvate its opevation. The advantage of an operation
at Chattenvogs was The avallability of the xelatively cheap

T.¥.A. power, powar costs belng one of the wost lwportant exe

\
pange ltewms in the wanufaciture of chilorate.




Retween Aprill when the oxiginal 1959 Whither Report

was prepaved, and October 1959, the Chemicals Division vestudied

its entive program and determined @@ @hﬁfa the locatlon of a

large chlovine-caustlc facility to-$ from Melntosh as
A
; ww )

proposed in the orviginal Repor The Report was revised

%12

aceordingly to alex

2]

mapagenent to this chasge. When the ve-

viplon was wade, the chilovate facility was shown as an adjuvsct
the proposed Chattanvopga chilovine-casstic plant, since the
process for producing chlovate was elosely akin to that wused
in commerelally producing chlovine and csustie. The chlorines
capstic plant fnvolwad an estimated cost of $11,250,000 as

againat a

=
L
]

timated cost for the chlovate pl lent of $3,5%0,000.

This veviglon of the 1959 Whither Report disclosed

a 13.17% veturn on iavesteant for the chlovate opevation at

ivm_

Chettancoga as compaved with 112 oviginally shown for Melntosh.

Hometheless, the Chewmicals Division never forwmally wevised its

Me . Logan explained this by say-
img that at the tiwme of the wevisilon the Chewmicals Division was

preparing the 1960 Whither Reporxt awnd presuvmebly it was walting

Y o

:gni» .
p
(st

The Whither Report dealt with all projeets (not m@g@ﬁy
chlorate) which the Chemicals Division wished OLlin's
management Lo consider.

vz




to inclvde the revision sg a vecowmendation in the 1960

-

Report.

At this sawe tlwe, late 1959, Or. Wojeik, Director

of B & 10 for Industrial Chemicals, apnd others in that divie

slon, were carrying on negotlations with Vickers

famd

4 and

ﬁ“m@@ﬁ@ logking toward an agreement wader which O
L7 70 /(ﬂf’”) - /%"::*ﬂ.) A
Hramertrmesild 2 would pool thelr hknow-bow in an eflfoxi to

:

davelop joincly o cell empleying 2 platinized tilcanium

apnode whilch could be used in the commevelal wanufacture of

chilorate.

Mo,

v

congtrpetion of an independent Zacility by OLlin appeared fo

be definltely move of a possibility than it previously had

=

to M., Johneg, Gene

Sales Yanager of lodustyiasl Chemicals
Divigion, and cautioned him againet overcontracting for tha
sale of chlovate under the sales aﬁzmmg@m&ma which Olin then

had with Pennsalt, saylng that "in all mzmwybilaky we w&ﬂl

not procesd with a jolat production facilify App@f@ﬁ&iﬁz

9

Mro. Logan hed reference to the spovadie jolnt v amm @Mw

vasions which bad been going on between Pennsalt and OLlip

since at least 1957,

ause of this, on Vovember 18, 1959, Mr. Logen wrote




talks be

OLin and Penmsalt tosl place on the subject of a joint venture

)

in late 1959 and early 1960. These culmima

o

s

ed dn the letter
arvy 11, 1960 imn which Pemmsalt and Olin expressed
their intention and purpose to enter into 2 joint venture.

E"p»@w 2z

%‘mﬂ ]

e m@ me@hﬁ @@gwa&&?ﬁ& 8 between the

Chemicals Pivision and Krebe-Viekers erning the joint des

2,

L, and the

o

g

3

valopnent of the platinized titandum

biviglon wade no recommendation to management aboul

the comstruction of a plant at Chattanocoga on the basies of the

veviped 1959 Whither Report. Quite maturally, all activities

im the Olin or

e dm furtherance of fndividual entiy

inte the southeastern chiorate fileld ended.

The letter of intention dated February 1L, 1960 pro-
vided fox the construction of a 25,000 ton chlorate plant at
Calvert Cliy, Kemtucky adjacent to a facility owned by Pennsalt,

for the plant to be owaed by a corporation to be created wnder

he e Pemn-01in, of the stock of which was to be

ovwned by Olin and

and for the project

to be financed by & wme

o4

LN

T
R
ﬁ‘?
é%
i

en after the intent was sigoed Olin's

MANAES wag not happy & sring the chlovate fileld

)
vz«!)
w
m
_p.&
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C@idther indlvidually or as a paviner with

h,&y

Pennealt, dn spite

of the Chenlcals Division's enthusiassm for the project. Be-

cauge of this division in point of view, within a few wesks

Frar the letter of intent was signed Mr. Dsborne appointed

2

an Bvaluation Cosmitiee wmade wup of vepresentatives @ﬁ the

« k1

didn staff and of the Chemicals Division to restudy the jolnt
991, )

o {
yenture apd to wake a recommendation to him.

The Fvaluation Commitiee met on Mareh 9, 1960, The

minutes &i@@&@%@ that the Committee felt that 1t had no ve-

sponsibilicy to "endorse My. Osborme’s zction’ as Mr., Block

tneleted 1+ abould. Yevertheless, the Committee did endorse

e, Onborne did not consider the letter of February 11,
1% m@ to be a binding commiiment and it was not. Para-
graph & vreads:?

c—  Both parties agree to negotiate in good faith

s foir the purpose of reaching a mutual agreement
onn the provisions of a definlitive contract that
j will be consistent with the uwnderstandings above
‘ saet forth. If the definicive comtract is not

: agread upon and executed by both parties withim
§ o reagopable time after date of acceptance of
L this letter, both parties will be velleved of
all further obligations under this letter, ex=
cept with respect to the sharving of outside
engineering expenses, theretofore, authorized
by the parvties.




his action "on the wnderstanding thst the final report
of the technical group confirms the estimated net profit
on gross investment (9.77) indicated at this meeting.
The minutes stated that the presentation of the project
o the CAR ghould ifnclude studies om technical feasibility,

aeonomics, and £ipances, and that the project was not to go

forward wntll the CAR had approved it.

%

On July 29, 1960, the CAR, after discussing the
joint venture at length, unanlmowssly recomsended thet the
project be rejected "on the basis that 1f am improvenent
in earnings i2 to be schieved, new px@j&@&% must show indi-
. | ReTRE
cated returns substantially ahove the present average.
The CAR foumd thot the return of 9.7% which the Hvaluation
Gommittee fixed as 2 sinlmus requivement had not been meb.

Deher considerations were noted which made the projeet une

attractives (1) Hooker had vecently written five year

J) z@ﬂ This, of conrse, was the estimated return for Penne
1n and pot the return estimated for 0iim on its
spock interest in Peon-0lio.

[ § 4. The Industrial Chemlcals Division average returm in
1959 $.4% on grose investment befove QQVQﬂW%t@

overhead and Linsneing charges.

(e




contracts which guarenteed purchasers against price dp-

wes and gave thew the benefit of price veductions. This

indlcated to the Complttes that mavket entry by Penn~0lin

late buyers to ey to reduce prices furthers

ving to have Olin aet 28 g selling sgent

offered Lo make 14,000 tons of sodiuve chlorate

LE O3in was interested in selling the product in

im the Southeast: (2) the Committee felt that

e of sodivm ehlorate would vot atitract swch business

to OLin in other products and might even cause Olim to lose

o

A

some of lte axisting business. In conclusion, the winutes

i

the CAR recowmanded, then Olim "should not proceed independent -

iy for a considerable pericd of time" and that "the committee

dees not see any reagon Lo expect that we would want to do

30, "

LetateN

Sdnce the Chemicals Divislon wes strenvwously urglng
the joint venture while the CAR had vecommended against it,

£

ting of

e

Mr . Osborns aal. rives of each

b

represeniy

&%
gw

group on Auguat 1, 1960 so that he personally could heawv

the pros and cons of the watter. At the end of the weeting




he sonounced bis declsion "not to proceed” for the following

HONES .

(1) Depavtoent of Justice complaint is
serious. While this ls not goverming, he would
prefer wob to battle om a project of such a low
EEbur . ‘

¢ ) /
The return on investment 1s too Low.
wt 48 not leportant enough Lo our
?@ %@%%iiy proceeding with such a low

'.f'/’ 4 5B &) , - \
// o J

() The price sitwation is deterlorvating.
Fixed prices and inflating costs will squeeze
retuve even lower for £ilve vears; after which
time will be reguired to corract the sltustion.
The weturn will stay low fow 7 or 8 years. 8

i
/

While cur cash position is good, we
2 everything. The corporste profit
ebment nust incresse and this project
won 't help. The maximum estimate of 9.3%
would only be 8.5% after dividend taun. ')
(59

The project provides little oppore
tunity fov v

Eure @%@&@%ﬁ@m@

)

lecieion, Mr. Block immediate-

’3,:"

| besplie V. Osborne’s «

iy activated the Chemicals Division's engineering departwment
into trylng to bring the rate of return up to a polnt where

the CAR wonld change its mind., He also requested that a

meating be held with Penmsslt so thet the watter could be

discuased Ffurther with it

in spite of My, Block's ingilstence that the Peon-

O1lin venture not be dropped, Mr. Ogborme wmet with Me. Drake,




"~

——

o
¢

=

the president of Yemnzalt, o discues the abandonment of the
joint venture and velated problems zuch as the expenses fne
curred in copnection with it. Apperently, Mr. Drake was

kesnly disappoliated abour 0iin's im&;ﬁﬁﬁmm to withdraw., Mr.
Prake told ¥r. Osborune that the Pennealt enginesrs felt thst
OLin had beem foo conservative in ilte estimate of the return

on imvesiment, that the rated capselty of the plant could be
imcressed to 26,500 tons from the 25,000 tons which the ﬁﬁgiﬁ%@f“
ing ztaff »f Olig had been figuring on, and that the joint ven-
ture had silresdy been approved by the ?@ﬁﬁﬁﬂii Bogrd of

rhese @ﬂ@ﬁid@ﬁ&&ﬁ@ﬂ@ and because O1in

Redy

Breceors. Ie light o
had been working with Pennsalt for about six wonths, Y¥r.

Opborne agreed that Olin ghould review the wmatter again.

Fallowing the vevliew, the project, with revisions,
was resubmitted to Mr. Oshorne, the UAR and the "Staff Coordine

e 2 wemovandem dated August 22, 1940,

ating Commities,
This stated that o plast with a 26,500 tos capacity could be
constyucted for $S300,0060 less than origimeliy estimated by
making changes in design wvhich would not adversely affect

the operation, and that opesrating economies not origlunally
envisaged would incvesse to 10,.1% the oviginmaliy estimated
§.1% return on Penn-0lin's gross investment. Accordingly, inm

\

Y.f), e,

L 15\ its identity is not dlsclosed.




lete August or early September 1960, the project, as ve-
vised, was approved by the CAR. The approval of the 0Olin
Board of Direators followed.

The definitive agreement was executed on January 2,
1961, It dpereased the capaclty of the plant ag originsily
planmed (25,000) to 26,500 tons, snd provided for a vevised
estimated plant cost of $7,3500,000 to be supplied by Olin
and Pennsalt each purchasing stock and notes of Penn-0Olin
for £3,500,000, apd by Penn-0lin borrowing 54,500,000,

The plant was bullt apd bagan operatiom on Septewme
ber 1, 1961 szolely to wanufacture chlovate.

The Bovernment contends that, as a matter of resgon-
able probebllity, O1lin would bhave bullit 2 15,000 tom chlorate

P

plant of its cwn somewhere in the Chattanocoga-Charleston,

(16,2

Tepnegsee avea 1f there had been no Jolng venbwes ™0 Ig.
points out that (1) the revised 1959 Whither Report disclosed
that a chlovate plant at Chattanooga would yield an estimated
1303% on gross lovestwent, or move than the 10.1% projected

by Penn=0lin, (2) at the end of August 1960, at about the time
vhen Olin was fisslly approving the joint venture, Dlin suthore

(/557L¢?¢a2
lzed the construction of a $13,000, @@@ng%%gﬁa%wwm&maﬁic plant

[N

%hggqx Finding of Fact 7.112 proposed by Govermment after

remand . .




at Cherleston, Teonaspes, 2
operationally feaaible for
ton chlorate facillty as an

plant et Chavleston, as the

contemplated should be done

and Charleston ave only a fs

Valley, snd sach 48 egually

eheap TVA pover so all {apo

A1 this iy true
ae g matter of ressonable p
$te own chlorate plant at O

&

Joint venture.

in axplaining why
Jolnt venture, Me. Osborae
a product such as chloyate
the sxperience and ko

exirewely ispovtent. Altho

ow-how of operating such &

ad (3) 1t would have been

Olim to have constvueted s 15,000
adjunct to the chlovine-caustic
revised 1959 Whither Beport

at Chattanooga. Chattanooga
w miles apart in the Tennessee

accessible to the relatively

riant in the wamulascture of

Bur still iz cannet be sald

vobability Olin would have bullt

harieston 1f there had been no

ha determined to go imto the
stated that Pemnsglt had a proe
and that in the wanufacture of
involving electrolytic chemistyy,
 prOCESs Was

ugh the Vichera-Krebs process

wan avedlable to 0lin, and dndeed its mes was assumed in the
raviged 1959 Whither Report, the fact e thet
\

Ehat




Didn and Paonsalt, in plamoing the Penn-01in facllity con-
gidered snd rejected the Vickers-Erebs process in Lavor of
the Peansalt process because the latter was desmed superior.
At a speclal wmeeting between the 01lin covporate stafl and
representatives of the Chemicals Division held on August 1,
1960 it was stated that *ﬁm%vgyg of Awericen and Burvopean

industry have indicated that Pennsali has the bast process.”

e, Dgborne also sald that the jolnt venture pro-

vided a wvehlele for finenciog on 2 low equity basis by vixtue

(Do lore!
orrewlog of $4,000,000 by Pesssstt, This

epabled O0lin to acguire a 507 intervest in a 26,5300 ton plant
for $1,500,000, vhereas the revisad 1959 Whither Report cone
templated an lovestment of 54,100,000 to cobtain a 100% intey-

est in a 15,000 tom plant.

D1dn, of course, could have built & chlorate plant
at Charleston %@@ financed the project in part by borrowing
g0 asg to provide a grester veturn, just as Penn-0lin did.

0o %@g@w%zi@m chat Olin would have done

ified that if woney were

&
o]
=
%
(N
id
S
B
kel
=

inance the project thiz would have reflected

on 0ida's overall eredli amd weduced its borrowing capacity

-




appeared as an @@1@@@@&@

:@%

L]

= & & gl
trae even LY ths

ey were borvrowsd by a wholly owned

%

’ﬂ
&

cwned the plant. Thisz wes not so im

ndebtednass since, being a 507 @%%ﬁd

fary, 4T would not he consolidated in elther Olin's ox

@

ﬁq%mﬁ%%@v& ributes uadpe iaw

portancs o 'QBaL% which the W@Wﬁg@d
1959 Vhither Report assigned @@ the Chattancoge chlovate

Although Mz, Osborne &ﬂmi@&ﬁ@ that he knew of no

sw studics which lmpeached the validity of this

figurve, the faew iz that it was wmever subjected to the exitie

aal testing and @mmﬂvmmﬂ which Lewvar ébiy praceded staff and
CAR approval of g @E@j@@&u

There can be Llttle dowbt that projects lmves %@g@z@ﬁ
Division wave

anagement level.

1, 1960 which

ﬁ

sut Lo My, %1@@k00\$3ﬁ2 mepnrandim ree

Jected as inadegy

the 1960 Uhither Repozt m&i&h the Chemi-

eals Dliviasion had submitied and




T

spoings of view. The mewo

3W@mﬂhﬁ %@ nfned

. 77
;- The Staff considers that #%% the overall
] objective of the Chemlcals Division dure
ing the peviod 1961-1965 is properly that
of substantially improving its present rate

of retuwn on grogs lnvestment AW,

e
The wmenowandig @&ﬁhﬁ%ﬁget ?h@g the personnel of

the Chemicals Division wuwst reeognize @h&@ ite "basic task™

sas that of increasing return on Lross ﬁﬂﬂ@ﬁwm@a After

veferving to a tabulation of “Indleated @@ﬁufﬂ‘@ﬁ Bross

Tovestment” the wesovandum stated:

6
The Staff concludes, from @}ﬁmﬁm@@i@m
of this data, that the p ograns 8o fay _
advanoed by &hf ﬁh@mia@ ' Divisiom, after .
: 7 ect @hfdﬁkﬁgﬁ between .
amgﬂwgg wiﬁﬁ ﬁ@ﬁj;l 3

""
ind

itl OB Lﬁ@@ﬂ&m@mag
27 iy essential.”
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The case of the %@v@g?wﬁm& ig built lavgely upon

of B & D porsounel and othews of the Chemicals

Diviston as 2o the chlorate potentialities. On omrly one

nowewves, ald { h@ ngiw,®m consider that a wholly

waed colovate plant had w@mﬁg@ﬁaﬁb atgractiveness €o

comgtruction. That was in the original 1959
Wolther Repors whieh recommended the &&E?&Aﬂg of a 14,000

ton plant ob Yelntesh, Alobama. That recommendation was wxee

geted by the staff, alchough it ﬁymﬁﬁgﬁd that  the projeet
be restudled further. While mh@ Oetober vevision of the
aither Report lndilcated that a 13.1% f@%;ﬁ@ could be en-
peotad from a 15,000 con chlorate plant operated in conjunse
gion with a chilovine-causiic plant proposed by the Chemicals

v be erected at Chatvanooga, the Chemicals Division

a chlovate plast &o enyone at the

sven 1£ it be imferred that the Chattanooga

project wonld have boon submitted to mamagement by the Chemlcals

Biviglom a3 a veo sionm in the 1960 Whither Report iﬁ
ghe joint venturs hed vef intervensd, it 1z wot reasonably

probable that it would have vecelved the approval of the

staff, the CAR amd Me. Osbhoxne, all of whose approvals were

egzential. This comclusion 1s justified by thelr pessimistic

atritude in the swee

off 1960 toward the econcmically more

2%

ST 1005




17ee The 199

and
“mﬁ@glﬁhﬁﬁwﬁiﬁﬁﬁ of confidence im pro-

wded by the @hﬁ%ya@?” Division which i3 ve-
Elentad Aﬁ the memovandum of October 14, 1960 from corporate

staff sent to My. Blosk.

:

But even 1€ a propossl fov g wholly owned ehlovate

4

plant at Chattancoge would have passed «

uster wi@h &h@ &@&ﬁﬁ

e

By

Do

the GAR asd My, Osborne, no intellige orecast ean be wmads
as to the likelihoed of its approval by the Boasrd of Directors
£ des fifteen wenhers, Messrs.

£ D0lim. The nomes of an

least pome of the othey sexmbers oark them as wmen of broad

ather these wen

!';V 2 W o Yk ®3
buciness enperience

were hypercriticel oy eagily persveded to acvept management

proepogals fa not disciosed. Thelr wmeecord in approving or

.
O i

11 Report of Olin discloses thsat its Boawd
e comprised of the followieg persomass
Emﬁmn wﬁﬁifmﬁﬁg Edward Bloek, F. Stillman
Elif&dm PA? am G. Postew, Benjamin H. @xa%wai@w EiL,
Jolwn W uA@ J@%m M. Olin, Spencer T. Olin, Stanley
deJ.Osborns, Carleton H. khimwyg Sinclair Richardson,
Lavrance 8. Rockefellew, Robert €. Stone, Sam P.
Wallingfond aple T. Bhited, and Busene F. Wl?hiam&a
o35 o

)

looé




disapprovieg such proposals is 'ﬁ W@@@@@ What thelr views
would have been about a wholly owaed chlovate faeility whi@h3

had been a eontroversisl subjeet Lor so many years, a&m@@% be

Aﬁggf'&%éVQ@i@@ Venture agee Q”éﬁx wan @x@é@mﬁég,@' 
@wm&@f of avenis @é@é@vwﬂ windeh ﬂﬂﬁ% 1ndlvidual @ﬁ@%y in %%%5
chiorate fi@lﬁ %y‘@@i% Qven Kﬁgg'imwiﬁﬁmg than Cheretofore.
Afver 1960 the rate of growth im chiorate consumptlon in the
Southeasnt slowsd down substantially since wmany pulp and paper
wille had completed thelr conversion to the chlorine dioxilde
bleaching process. Incressed competition appesred im July of
1961 when Pi@ﬁgbmﬁgh Plate Glass (¥PE) anaounced that it would
construect a 15,000 ton chlorate plant at Lake Chavles, Loulislensn.

In Wovember of 1964 the price of chlorate £.0.b. plant was we-

%)

duced about 9%. There was dlge an increasing threat that pulp
and paper @@w@@mﬁ@% would either produce thelir own sodium
chlovate, have it monufactured by a producer with a facilicy

“over the fence” for delivery in solwtion form, or turm to

other methods of dioxide which did not im=.
volve the use of sodfium chlovate. Flaboration upon these

factozrs i8 not warramted. Apperently the @@W@fﬁm@@@ recognizes
their efficacy to ﬂg@@uuuta iméﬁv&d@@ﬂ market entry,for the
=




i

Coveroment contends that such entry probably would have taken

5 ar o ey g { ﬁ;.i;:‘%‘v‘;li,
place prior to July of 1961

The Govermassng bos falled ¢o sustaln its burden
of establishing by 2 preponderance of the evidence that,
4f Penn-Diis had not been formed, there would have been a
reasonable probabllity thet Olin w&aiﬁ have @@m@ﬁ?u ted a

chlorate plant in the Southeast.

Lo early as Mawveh of 1935, Penngalt gave consldera~

tlom to wenufseturing chlovete im both a 7200 ton end 12,000

ton plaat at Colvert City, Eﬁm&%@k o 88 an adjunct to one of

fes owa plants at that locs ﬂ@na - Res %%%&ﬁw@ indilcated that

although the largew plant wauiﬁ yie id the bettew return, abouf

rge

efove taxes;” it wuld still be a marginal operation

ad

5

B
.@_

and pe upstbractive as not o Justify reflinming the figuves.

o
S A

18, Goverament’'s Comment 10.2 on Defendant's Proposed
Fladinga of Fact on Remend. :

S?%
En{\

Kt

&9&1 Here Ll percendtage veburp # ?@K@@ are before
st
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?
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In 1958 and 1956 Peomsalt gave some thought to
entering into a chlovate jolnt venture with a gas Lranse
migsion compeny o with Olin, and also to the construction

of & plang on its own ln Puerto Rico. Nothing concrete ve-

pulied.
in December of 1956, Hooker Chewmical Company announced
that 1¢ was golng to increase the capseity of a chlorate plant

2t Columbus, Mlssissippi. This caused Mr. Drake, president of
Penmsalt, to appoimt a task force to prepare a veport on the
subject of & chlorate plant in the Fast. The purpose of the
veport was to determine "for the last ﬁ@m@“ (1) whether Penn-
aalet should have a posicion in the wanufacture of chlorate in
the East, and (2) vhat Peonmsali’s future in the field would be
1f a vplant, construcied alone oy jolotly with a partmer such asg

Olin, conid pot be justified in aceordance with Peonsalt's

) ] - - \\(‘
capiltal invesiment @ﬁiimﬁ;gQ/*

) 20\ This policy requived a minioum vate of return of 25k

for bagie or stable products for which forecasts of

sales snd costs could be made sccurately. The return
had to be mors tham 2572 for a product which was subject
to seasonal or cyelicel varistiouns, used by only ome cone
suming group, or liable to rapid technical obsolesence.
This investwent policy has documentary substantiation.
{P¥ 339).




Ege Teport

The tesk force decided that s twosg
would be necessary: Part I to present dats on capltal
vequirement and return on investwment; Part 11 to cover the
market potentisl for the product. Part I wag filed in March
1957. 1t stated that because of Pennsali's manufacturing,
selling and technicel service knowehow in merchandising, a
new plant in the Southeast would appear to be logleal 1if the
eompany couid be assured of 8 warket potential for at least
15,000 vons per year. it pointed out, howsver, that Pennsals
would be 2 late thivd entrant in the fleld at a time when
wany other projecits were competing for Pennsalt's capical
funds, swd that competitive chlorate capacity im the LEast was
Inerveasing. It further stated that fipancizl studies indicated
that om a wminlmus size plant of 15,000 tome at @aivax@ Cley,
Rentweky, the zeturn on Investment would amount £o only 11.47
and that the yeturn on ilnvestment for s 20,000 ton plant atg
the seme location would be 14.1%. Becsuse this was consider-
ably less then the company's investment policy winimum, the
task force vecomuended that the project should be re-exasmined

hefore Favt IL of the report was undertaken.

March 27, 19537 that Part 1 ghould be supplemented by a wmarket

e,

Al [ (/0]
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of building & plast o asnufascture chilorate slone, but by
building one which would menufacture chlorate -- in part for
gale, and in part for wonufacture by Pemnssit iato perchlorate
at the ssme facility. There ia po reason to ignove thie evie
depce, for individual wmarket emtry by Penmsalt in the chlorate
field would have bad the same compeatitive consequences regard-
less of whether chlorate was the sols chemical which Pennsalt
produced or whether ¢ produced chlorate in combination with

one or more other chewicals.

in December 1957 or Janvary 1958, Fred Shanasman,
the President of the Washingion Divigion of Pemmsalt, wet with
Johw Logsem, & Vice President of Olin, and arrapged for Olim
to eell in the Southesst 2,000 tons of Pepmnsalt's chlorate
plant production at Povtlamd, Orsgon. AL the same Tlme they
dincussad %@% posaibliity of some kind of a joint chlorate
operation in the Southeast. This latter subject was pursued
in Februsary by representatives of both companies, and 1t was
agreed that selther company w@uid_mm%@ in the chlorate or peye
chlorate field without keeping the other party Informed. ik
was at shout this time that Pemnsalt determined to build a
pilot plent at Portlamd for the production of perchlovate in

conjunction with ite chlovate operation. On October 29, 1938,

!
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%

s wmeeting was held swong Pennsalf pevsonnal to discuss “Chlovate
Opportundties Fast of the Rocky Mountales." Under consideration
wag a Lalvert Clty plant capsble of producing 30,000 tons per
year of chlovete, 20,000 for sale and 10,000 for vse captive-
iy by Peomapnlt in the manufecture of perchiorate. The winutes

of the meeting state that "smmonivm perchlovate demands from

rocker nesds ave growing rapidly. Based upon current trends,

will exist before 1960.%

&'

Another Pennsalt seetiog was held on Hovember 3, 1958
at which 1t was deeided that a 30,000 ton 100% owned combimed
ehlorate-perehlorate operntion at Calvert Clty looked economical-
1y attractive. The estimated return on an lnvestment approsie
mating S11,8006,000 smounted to 31%4. The winutes of the meeting
skate that the atktractive return was due to the very high re-

turn on perehlorete, and that "from 2 g@g@%@%&%@d profitabl 11 vyd

9

kALl

viewpoing, the combined ventuwre 1g chavacterized gs a "gamble.

The seeting noted with respect to perchlovate that (1) cost
astiontes were probably optimistic, (2) problems might be

ancountere

d im extrapolating cervaln engineering data, and

iean Potash possessed u preferred sales position be-
cause en-ollitary personmel working for 12 had established

4 e R

# Iralics appear im the winutes.
\




strong politicel pogitions with the wilitery services. The
entinsted reburn wos calevlated upon the assumptlon that

would meain fire in the near fubture and

amd thet in the near future sodivm chlorvate

> v

B,
Sl

vzwiﬁ inereass 935 0 per tow. It was declided

-

that Mo, D ghonld apprise ah Board @f Dirvectors "of the
producing and wmarketing sodium chlorate and

¥

heveafter he would

ate in the Fast" and that ¢

wake a “Final to authorize action and expenditure

5 Ga

Sows (1) ¢ lomediately to design
aasd n Appropristion Request, (2) Indus-

erdal to wader aak% entry in the Southern

amd Enstern with the object of be-

and {3) Publie Rela- .

publicize the projest.

that the fivet quavter of 1960 was

£

the plan The winutes

wrY
gud

ralze should again re-

apd if at thet tles its prospects and profite

s he should shortly thereafter sub-

On Movembawr 3,

@a« -&haﬁ Pemsslt was glviag

mal the A

1958, Mye. Drake @@%&

P
¢

seme thought to a 30,000 ton @@E@z te~perchlorate plant. He




task

the

AT

e,

1fled that at this tim P@%ﬂ&%@&wﬁ planning was in

direction of an indspendent venture to produce chlovate

perehlovate in the Fast without Olim.

iy

Inm Janwary of 1959, My. Brale accldentally met Me.

an at the Chlovine Tnstlitute meeting and the twe discussed
2 posslbility of a joint W@ﬂ&@ﬂ@ between Penmsalt and Olin.

cher this wes dn the comtext of a chlorate plast. selely oz

a combined @%1@&&& m@@wwm%em&ﬁ@ pﬂ@m? is not clear. 1In any

event, on Janupary 23, 1959

4%@\@

i
Qak

2y wm g
e v

&@

sl tiee

the Penmsali Appropriation Cc
and authovrized Be. L@lﬁmﬁ@ﬁ a Vice President and ite technie

divector, to prepare dota for disewssion with Olin relating

to the econcmics of a joint venture Im the East fov a chlorate-

BEP L o RioE gy 08 gy o £
rarehlovate projeet.

While thiz tuformation was bﬁgmg apsemvled, Pepnsali,

logred & news release statinmg that 1t was
siom of a plant te produce perchlorate

chilovate plapt at Portland, and that, "plans

2
zp
ﬁ
=3
fmt

Lid anether larger woll at & yet unownounced

location in the South.”

BROD

wqweaﬁ@d on Jenwery 23,

’r“
v

was submitted by Dr. Lalande to Mr. Drake

vedlation Comaftts

397

T A Cg
,2’?W;7 fé/ﬁ




~%ﬂa%@g cowmbination @ﬁ@m

in & mescrondun dated April 10, E@S@‘*ﬁﬂb) This disclosed
aatimated iﬂV%¢ﬁw%@@ and wetuen £iguzes on chlorates and
chiorate-perehlorvate plonts at Calvewt City, Kentucky and
Brunswiclk, Geoxgia, both as a pﬁ@j@&&‘fmf Pennaalt alone

o

smd as e joint vestere with Olin. On sech postulate Calvewt

Qi%y we ‘h@ moat profitable. The tabulation shows that a
@M Z“’ 525) [AZ:2 ]

~gone of chiovate for sals and

&

Y

54 tong for capbive @@?%E@@i%ﬁ@ into perchlorate), 1Ff 1007

;93"\

ownad by Pespsgalt, would @ﬁ&@i%-&% iovestwent of @@93319@@@.

1 wheld 246.30%; and i€ jolntly cweed, with a portion of the
funds borrowed by the producing company, would involve an
investmant of £9,241,000 and yiﬁﬁé 42.76. The @&hwl&ﬁi@m also
digeloses f%@% @ Zﬁg@@@ ton @E@m& for the wanufacture of

‘.,

ghlorate alone, if 100% owned %y @@ﬁm,@iﬁg would requixe an

investment of $6,9%961,000 and *i 1d 15.9%; and 1f joinmtly

5

gwned, with a povtion of the K%ﬁﬁ%"%@?f@%@d by the producing

company a8t H%, would necessitate am investment of $3,869,000

hese two dates, there had been intermittent
”ﬁm@@ and possibly conversations between Me.
[ n concerning @ jolnt faellity in

563 @@mw@@i@ﬁ?i@mg W@B@wad to a
| : to e chlovateeperehlovate
combination »X@m&c .




e vetorn of 26,372, if Peonnsalt alone

! bullt a copbination plant, was below Perwealt’s iavestment
L '

?f’ 20y
o 224 o The atLon ‘lﬁ@ mave eotimated returng for a 30,000
o c oand & 30,000 ton combimation plant
ﬂ@d 10,000 for pezchlowate), individuale
ie, u@d Jointly cwned by it and Olin
Flgures ave not set forth In this
loter shown, by the spring of 1959
niy 5,000 toms of perchlovate, as a
could be warketed, and Loy this
as thinking im terms of a 25,000 tom
& {20,000 for sale and 5,000 for the
4 e 53 government wes the only purchaser envisaged
) for j lorabe, snd sales @ @@ﬁﬁﬂ@d {0 some entent upon
the rapidity with which it would be consumad im the f£ir-
ing of wissiles (& cilveuwnmstance vhich no one could fore-
tally, the plant could not be justified under Penmsalt's
lnvestment policy M@l@@w A reurn of more than 25% was
prediatable

e g y;@w 14 5@ ?% Peonsalt's net return on

Bl ; ‘was legs each year then was the -
AVEPASES ahemical com @ﬁﬁa% of comparable aize. Fop

nealt was pax %&@@Eﬁfﬂy congelous

investment in new projects to

returs in excess of aminlwum
Tes effo Tte to vpgrade the

of LM@ @wmd &@ 1&%@& Aa@
those Wﬂﬂ@h‘%@@iﬁ a@; iz
Linvestwmsnt

PEUTn on :
for fus return gr@m 8.0Z in 1960 to 10.6%
in 1966, '»»*3:=> : S

'w has %@Eﬂ@ substantial frult,




On dpedl 20, 1959 ¥r. Drake sent a memorenduvm €o

atating that the E%dﬁ; sicl %ﬁ&@ had beean 2limin-
i3

i

vibar conplderation and that,
8
vy Forp the present ¥ see no resson Lor
y@w o ﬁ@ any additional work on this
E@i@} of word fyom

@@ mgwﬁﬁWb&kﬁ

Z'I/

the gquestlion of Pennealt’s entering the

o

chiopate Fleld dn the Southesst, sivgly, lointly, with a

zion perehlovate faellity, or othevwise, remaimed

1959, At ¢thet time, Me. Drak

Y A
cent wntdl Hows

to ship fato the Southeast im 1960, instead of 2,000 which

i

Pennsalt had pwwvﬂﬁwmﬂy O This wwggﬁga@@

go ¥r. Drahe thet 0Lin was beonming more suses & nd, than

A, «

apticipated in secusing business from the pulp and paper ioe

dustey. Gos he decided that the Penvsalt's files

3

and requested Mr. Lond, @eneral

should be

on  (Bsst), and Dr. lalends €o

lapacey of Indust

ﬂ?%lwﬁdﬁ@g diseuszsed

@ 2

the chlovate svbject with othes @_im'%h@ %wawiﬁﬁ&i@k and

L4

after ﬁ@vi@wiﬁg‘@h@ffﬁle@p\pfﬁpafgd a vesums of the situstlon.

wwalt for 3,000 tons of chilorate

him om YMovewber 19, 1959. At Ye. Dralke's




it stated in pari: o

atudy

b5 to

Badad s

s that the prlor sal

and

the

fwom Dy,

 The f£iles indicate that as of Hovem- |

- ber 1958 everything bad been done f
prelininary to wmaking a declsion on :
this p?@je@ . with the possible exw : ,
ception of reaching some sgreement
with Olin Mathleson on a jolnt vene
RET

e

!
{ “ oy .
2l out that thews should be s warken

b
/;,( cerz 7

e could be brought up to

The vesume pols

o

that the subject of perchlovate should be reviewed.

latter, bhe saids

’
/
[
&)
¥

U This 1s lwportant because 1t is
only the cowbined chlorvate-perchlovate
planits which meke the project attracte

|
, %
j ive from a return standpoint, particue
{ larly if Pemnsalt were to undert

project without a pariner.
I

GConcerning the economics, Mr. Walkew, encerpting

m:’*

wemorandum of Apzil 10, 1959,

vt The latest thinking on plant size ie
30,000 TPY for chlorate and 10,0600
TP fov parchlovate., Without a parte
B &md uging 1007 Pennsalt capital
the nad plant shows a return of
Q“Ln %@ﬂimm ehilorate alone shows a
return of 137 Wicth a paviner and
50%. %@fruﬁﬂﬁ caplital at 6% the return
for a combined plant iz 40% and for
chlorate alone L7%.




1989 Mr. Lawvd wrote Mr. Drake end

that, "{f [chlorate] 18 to be reactivatved, we should all
be advised of cuivent thinking." He said iﬁ‘&h@ project was
to dnvolve chlorvaie alone, Lt would be necessary to have a
507 pariner, to bhorrow o part of the necessary funds ap 67,

and for Pennsslt to have the vight to wse 0Llin Mathleson's

ghilorine diowis

‘Qa
w3
W
1’,

&
}A»
e
[

apn Peongalt and Olin followed which
eventusted in the jolnt venture letter of dntention dated

February 11, 1960.

Although on November 3, 1958, Mr. Drake had been glven

discretionary authority to diveet (1) Cenmiral Engineering to

\.,5 v, dp0 . i
A ton plant (20,000 tons for sale, 10,000

tons for perchlovate), and (2) Induvstriel Division to undertake
entry into the Southeastern pulp and paper wmarket, he pever
informed either of them to proceed. He could not recall having

authorizged Pablic Relations to g%ww any publicity to the @?@?@@?a

e

& I MR o n g ay
L3 Oy

forward with the Mowve

perchlorate plang




took place fo Jsopwary of 1959 between Mr. Drake and Mr.
Logan, snd that it was becavse of these talks that the Hovems

ber 3, 1958 plan for individuwal market eantry by Pennsalt was

abandoned in favor of the joint venture ™" The Government

agserts that, but for the intervening joint venture discussions

and subseguent joint venture sgreement, Pennsalt probably would

have bullt 1ts own chiorate plent in the Svutheast.

To exsmining the evidence on this critical issue,

it muat be remswbered thet Pemnsalt had found that a plant of

&

&

1ta own which produced chlorate alone would yleld a profit
below 1ts invesitment stendard, and that the economic appeal

of a comblpation plant cwned by Peonsalt alone was attributable

-~ to perchlorate which, as compared to sodium ehlorvate, was a

highly pvrofitable i&@mgzﬁh“

Mr., Drake testified that his failure to déf@@@ Cen-
tral Englneering and Industrial Division to take the action,
{1 ) QAN

24 o See Government’s Froposed Findiog of Paets 7.113
Aftey Remand.

Do

sidminary flpures prepsred by Dr. Lalande omn
»b@f %39 ?@3@ showed that the return from the
abdon of a 30,000 ton plant owned 100% hW'?g%mw
£ would be ﬂ}oﬁé on Che chlorvate, and ?@“ ph
LM@ perchlorvate.

[
AR
k=3




wnder the disg mary authordty glven to him on HBovember 3,

1958, was due to the fact that thereafrer his interest in peve
chilorate bepan o wane. He testified that the decision on

Hovewber 3, L1958 was based wpon the premise rhat the Company

@
7

. . 26]. )
woild b able to sell 10,000 tons of p%g@hﬂ@ym@@;f’lbuﬁ thaw

the possibiiity of "double accounting” as to the future demand

for perchlovate shook his confidence in the estimate. He
also sald that, as he recalled, the Hovember 3, 1958 eavrnings

estinate hod been based on the then werket price of 38¢ per

£}

}VV/ pound for perehlovete which later was redured to %h@%ﬁ 324

er pownd. Bven the minvies of che Wovewmber 3, 1958 weeting

Ty

Sesoy EZ‘“ a8

ed that the ecost estimates for the perchlovate plant

werea

probebly optimistic”. Me. Drake said that theve were
Just too wany holes in the thing for him to approve it. "The
riglk was too great on the profit guesstimate™.

Although Penusalt was becoming less enchanted with

an Pagtern pecvchlovate opevation, My. Drake saild that iv seill

—

& NaIR

d 26l The winutes of the w@W%mb@f 3, 1958 meering state:

Jg wy@w W@wﬁﬁwﬂ %m ke wore than adeguate
gorh awi pW@%mﬁﬁ@d production during %ﬁw




—

i

wanted to “keep a Ffinger in the pile." For this weason he
felt that the thimg te do was to bave Penmsalt feel iis way
along with the welatively swall 2000 ton pervchiorate plant

at Porilend to see how the warbket would develop vather than

mgineering spend the $200,000 involved in

. ,. \ 29..)
englineering and Jdesiguing an Pastern cowbination pi&m&éfzw”

This suzplanation why ¥r. Drake mever gave his ap-
proval to Central Fnglneering and the Industrial Divislon to
zo ahead with thels respective duries looking toward the con-
struetion of a 30,000 tom plant (20,000 ton chlorate and

e

10,000 ton perchlorate) as A€ was glven discretionavy authoxe

ey to do on Hovesbar 3, 1958, is bagsed not only upon Me.

imony but, a8 will appear, also upon conbevporaneows

wrktings .

Shortly after the westing of Hovember 3, 1958, du
bocame apparent to Pewasalt that the pawchlovate agpect @f
the project as envissged ai the weebing, wight entall serious
problems which had not been fully evaluated. At the meeting
RPN v
| 27 The ecapltal expenditure for the pevchlovate facllity

“ . " .
at Portleand bhad been approved by the lnvestwent
Copeal ttea on Januvavy 9, 1959.




it was belisved that wilitary demands f@& perchlorate wmu?d be
move then adegquate to absorb all projected production for a
pariod of five y%@f@¢ On Hovember 11, 1958, however, an
inter-office semorandun pointed out the possibility that the

P

company 3 @@ﬁiﬁ&é@ of parchlovate demand wight b2 substane
tlally ieflated due to "double aceounting.” I also @@@%
firmad the faes é%ﬁt a 2000 tom perchlorvate plant was %@i@g
constrncted by Heoker at Columbus, Missiasslepi. The mgm@faﬁw

"iln view of the possibility of reduced de-

dun atated Shat
mand and greater installed capacity,” the Techpnical Division
“ghould prepare for future examinotion a cost sstimate om an

alternate Fastern ventvre produecing for sale 20,000 TPY

godive cehlovate and only 5,000 TPFY of ammonium p@%@hl@xﬁ&@a

O Movewber 13, 1958, the Management CGommittee had
pregented to 1t o progress report. This zstated that “setion
may depend wpon how wmoch we ave willing to gemble on futuvre

wmarketa.” Mz Drake, appsrently comcerned with the possie

bility of & ment contvacts belpg remegotiated, asked that
1 check be wade to eee whether perchlorate was subject to

renagotiation.

O Japwary 26, 1959 the @@ﬁt astimate reguested on

Hovenber 11, 1958 was @@%mi@@@da It @ﬁﬁ@@@%@d that a




P,

23,000 zop plant, if wholly owped by Pennsalt, would yield

e

15.9% on chlovate, perehlorate, and 26.2% on the

281,/
conbined @ﬁ@?&%i@ﬁ(}f’ ¥Mzr. Land testified that the 26%
veturn was marginal -- pot gt the current stage enough to

mate Lt, but also not enough to be very pleasing.

@limd

By the spring of 1959 Pemnsalt’

g thinking had
definitely turned sway from the 30,000 ton plant which had
weeelved qualifled approval on Hovewbsr 3, 1958 and became

zieated toe the comstructlon of a 25,000 ton plant (20,000

cons chlorate, 5,000 tons pevchlorate). BSuch a plant never.

recelived even the tentative approval of Pennsali’s manage-
ment and, of course, Mr. Prake had no authority to instruct
Central Engineering or the Industrlal Division to take any

aetion ir furtherance of it.

The only type of plant which Peomsalt gave any

conelderation to comstrvating by lteelf after December 5,

1937, was a combimation chlorate-perchlorate plant. o

plant of the latter kind ever regeived ﬂ@ti@i%i@@ approval by

the Pepnsalt managewent. The clesest thing to 1t was the action
e
er

taken on Novewber 3, 1957, but even this reposed discretion-
ary avthority im Mr. Drake to withhold fimal approval, which

() 2 fy
[ 28, With 50% of the capital borrowed, the chlorate operatiom

~

LR

~Z

was estimated to yield 27.1%, perchlorate 84.4%, and
the combined project 42.7%.

.//




he did. There can be no guestion about the fact that aftex
&2 7
Hovember 3, 1959 Peonsali began to have serious doubts about

ite abllity to sell 10,000 tons of perchlorvate per y@gﬁdw%iﬁh

was the hypothesis wpon which the Vovember 3, action was
taken, and that thereafier its imnterest in pewchlorate im the
Sountheant dﬁmﬁﬁigﬁﬁd Amd 1% ﬁ%ﬁ guestion about this remaine,
it is settled by wﬁa@ Pernnsalt and Olip did in carrying out

the joint ventuve, nsnely, they had Penn-0lim bulld a plant

to produce chlovate alone - mot to produce chlorate and per=
chlorate im combimatien. This action was taken motwithstande

&

ing the zelatively high return which all of Pemnsait’s earlier
eatimotes attribuied to perchlorate. If Penmsalt %@é vnwllling
with Dlie as 8 partner ©o have Penn<0lis build ﬁjé@mbim&@i@m
plant to meanulascture ahlo faa@wy@’abiﬁrar@ the éwa@iw&imm ie

ot reszonable that Pennsalt alone would have bHullt such a

plang 1if there had been no g@imﬁ Venture.

rment which excluded pex-~

ﬂ@

The soundness of the jud
chlorate from the opsgration at Calvert City, and imn restricte
img che @?@fﬁ%ﬁ@ﬁ to chlorate alome, is borne out by 8 wmemoe.
wandum which the m@@WQE&?f of Defemse sent to p@f@hi@f@@@“

producers in lugest of 1960. That wmeworandum stated that for

the nezt two oy three years the existing substantial excess of

\




capacity for perchloyate production over i&SAﬁ@qwi%@mﬁﬂﬁﬁ

s %,Zf; cetes
wesmonc, bul thet in ﬁ@éé the f@g@i?@@@mﬁg of the

would
Departwment of Dafense wight possibly exceed, at least teris

porarily, the btotal pwoductive capacity of cuivent producervs.
B . [ P

Ta eavly 1960 Mo, @Lm? reporiad to the Pennsalt
Board of Divectors that thare was zoom In the Southeast -
chiovate warket for only one m&r@‘gﬁgnifiﬁ@@t‘pr@du&@x. ?h@

wmarket entry of such a ﬁdﬁ?i@ﬁgﬁ wf@duz@ﬁ wag anpounced in

July of 198YL by Pittsburgh ?E@t@ ﬁiag@ when 1t wade known
Les plan to bulld & 15,000 ton chlovate plant at Loke Charlieés,

Lonlslana. The pﬁ@spﬁga of this additional competition makes
it ressonab Ty clear that 1f Pemmsalt had wnot determiped to
bulld & plent by itself prior to é@ij of 1961, it would not

hove dome so thereafter.

it is, of covese, possible that 1f thece had been
ne joimt vemture Pennsalt slone would have constructed a
facility in the Southeast for the mﬁ@mﬁaﬁﬂwfﬁlﬁf chlorate
alone ovr in cosbination with pevchlorvatz. 4nything is
possible. But, if the vecowvd is o be the critevion, it is

valikely that this would have oscurzed.



A

4
e

5

7,

e Covernment has %@mw@% @© sustain its burden of
establishing by a preponderance of the evidence that, but foz
the jolnt venture, Femnsalt ss & matter of reasonable probabll-
ity would have indlividually entered the Southeastern chlorate

market.

In view of the manper in which issue 1 hag been re-
golved, it iz uoneecessary to deeide issue 2, to determine the
relevance of isswe 3, or to resolve issue 3, 1f it i rele-

vant.

This opinilon constitutes Findings of Fact and Come

clugions of Law.

The Complaint will be dismlssed.



