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lN THE 

OCTOBER TER~l , 1966 

No. 342 

FmrERAL T 1v\DE C1n.1 !\lISSJON, Pc1i1io11er, 

v. 

TnE PROCTER & GA\l BLE (o\t PAN Y, Res poll(fellf. 

0 N vV RJ Tor- CEinlORAR1 TOT 1-fE u NITED STATES Cou llT OF 

A.PJ'E,\LS FOI{ Tl-11~ S1xT1-1 Crncun 

BRIEF FOR THE RESPONDENT 

Question Presented 

The question presented is whether the Sixth Circuit 
was correct in holding- that there was no substantial evi
dence to supporl the conclusions of the Federal Trade 
Commission that the acquisition here in question would 
probably result in a subslantial lessening- 0£ competitiur:. 
in the littuid bleach industry. 

The Government's framing of the Question ( Guv't Br. 
p. 2) is designed lo bypass and disregard the appellate re
view \.vhich has been had. It is the validity of the ruling of 
the Sixth Circuit, rather than a de uo'uo eva luation of the 
decision of the .F ecleral Trade Commission, which is the 
controlling issue on this appeal. 
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Statutes luvolved 

In addition to the "Statutes Involved' ' as set forth in 
the Government's brief, there is a lso involved Sections 5, 7 
and 10 of the Administrative Procedure Act ( 60 Stat. 
239, 5 U. S. C. A. § 1004 ; 60 Stat. 241, 5 U. S. C. A. 
§ 1006; 60 Stat. 243, 5 U. S. C. A.§ 1009), which provide 
111 pertinent part: 

Section 5, " (a) Persons entitled to notice of an 
agency hearing- shall be timely informed of . . . ( 3) 
the matters of fact and law asserted." 

Section 7, "(c) ... [T]he proponent of a rule or 
order shall have the burden of proof. ... [N]o 
sanction shall be imposed or rule or order be issued 
e:x1.:ept upou consi<.leration of the whole recor<.l ... 

and as supported by and in accordance with the 
reliable, probative, and substantial evidence." 

Section .10, " ( e) . . . the reviewing court shall ... 
( B) hold unlawful and set aside agency action, 
findings and conclusions found to be . . . ( 5) un
suppor ted by substantial evidence ... . " 

Preliminary Statem ent 

The basic issue posed on this appeal is whether there is 
substantial evidence lo support the Government's theories 
and conclusions respecting the illegality of this challenged 
acquisition. As to this issue, it matters little as to how the 
Government' s "underlying theories" are framed. Deter
minative here is whether, in this record, there is substantial 
evidence to warrant the application of those "theories." 

The court of appeals has held that such evidence is not 
contained in the record. vVe maintain that, in the context 
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of this case, that decision should be controlling. And even 
were this Court to proceed to a de 11ovo n~,· iew or the record, 
the same conclusion is requi red. For in every real sen::;e, to 
accept the Government's position is s imply to relie\'e it· or 
the Congressional stricture that viola tions of Seclion 7 must 
be established by substantial evidence. Lt would permi t 
speculation t·o take the pbce o{ proof, and theory and as
sumption to be substitutes for evidence. 

v\ie say this runs counter to every decision of this Court 
involving Section 7. And arguments o f expediency to 
faci litate governmenta l attacks upon conglomerate mergers 
cannot justify standards ,,·hich would endow enforcement 
agencies w ith arbitrary power and make judicial revic,,· 
perfunctory. 

Jn taking this appeal for the a vowed purpose o f securing
somc express recognition of its "t heories ." the Government , 
we maintain. has picked lhc wrong case and the w rong
record. All of the decisions and t·hc teachings of this Court 
require the conclusion that, as to this particular acquisition 
ancl on the facts contained in this record, no illegality has 
been establi shed. 

Statement of the Case 

The first half of the Government's brief is devoted to 

"The Facts" (Gov't Br. pp. 4-22). This consists of an ex
tensive sta tement of those "facts" which the Government 
wishes to emphasize. interwoven in 'rVhich are argumenta
tion, speculation and assumption. 

We here supplement the Government's statement by 
setti ng forth certain significant facts unnotecl by it.* 'vVc 
also advcn to various matters in the Government's state-

*In tlie main, however, we will den) with the Government's 
treatment o( the record in our response to the "Argu111ent" section 
of its brief. 

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale



4 

ment which are fa llacious or unwarranted by anything Ill 
lhe record. 

l. History and Dcscri11tion of Clorox Chemical Co.-thc 
Acquired Company 

Clorox Chemical Co. was organized in 1928 ( R. 650a). * 
From the time of its origin until its acquisition by Procter, 
it had been engaged solely in the manufacture and distribu
tion of liquid bl<:ach (R 520a-52la) . lts owners, who were 
its operating executives, dclevopcd this single product com
pany into an important and successful business entity (R. 
517a, G23a, 1216a; CX 28, R. 107X, 68Sa). 

The success of Clorox Chemical was achieved cntirc:ly 
on its own (Complaint and Ansvver, Par. 8, R. 20a, 32a). 
Its market share, gauged on a national basis, was greatly 
in excess of any of i ts competitors, although in cer tain sec
tions of the country there were long established compel itors 
with larger shares (R. 314a, 849a, 1075a, 1406a- 1407a) . 

Clorox Chemical at the time of the acquisition was en
tirely self-suffic ient. 1 t had the "know-how" and mo1·e than 
adequate resources-to say nothing of credit-to support 
any merchandising or expansion program which could rea
sonably be contemplated within the bounds of responsible 
business judgment (R. 523a, 642a, 1349a-1350a, 1384a; 
CX 12, R. 15X-16X, SOOa). It is uncont raclictecl that the 
acquired company needed nothing· from Procter or anyone 
else to maintain and improve its position. 

2. The Procluct 

The basic chemical formula of most so-called "quali ty" 
liquid bleaches is the same (R. 727a, 875a; but see 881a, 

*For the convenic:nce of the Cou rt, citations to the record arc 
in the fon11 used bv the Covcrn111c11t and as described in footnote I 
at pa~c l of its \.J1:ief. \Vhcre exhibits are cited. the page numhcr 
at \1·hith the exhibit 1\·a:; admitted in C\·idence follo\\·s the pag-c 1n1m
bcr at \\"liich t he exhibit appears. 
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986a-987a). The product, however, has potent·ially danger
ous attributes ( R. 1173a-1177a, l 188a-1189a). This dic
tates that s trict controls ove1· quality must be exercised to 
insu re uni fon11ity o f performance and safely in its use ( R. 
1188a- l 189a, 1192a). Such controls were a sig·nificant 
factor in Clorox's success* (R I l74a-l 17Ga; ·CX 372D. R. 
163X, GJ 2a; ex 423.** R. 173X, 71la;ex424.** R. 17.+X. 
71 la). 

The Government attributes the success of Clorox solely 
to " sh<.:I f space" and "adverti sing a nd promotions" ( Gov't 
Br. p. 8). While such lllerchandising tools may encourage 
the consumer to 111ake an initial purchase, they furnish no 
guaranty of repurchases m cont i11ued patronage of any 
brand. That is dependent upon quality and confidence on the 
part of the houscwif c. The court below recognized this 
and .. in reject ing the same contentions no\"' <lch·ancecl by the 
Government, slated (R. 1561-1S62) : 

"- .. Clo rox attributed its success to its main
taining a high degree of quality control in its pro
duction process. T he fac t that pri01- to the merger 
its sales accounted for near ly lift_v per cent of the 
market, would seem to indicate its product's wide 

*Tnclecd, the uncont raclictecl evidence showed ( R. (>43a, l l 73a-
1176a. I IS8a- J 189a, l 192a): 

(l) Jnclepcm.lenl lnhoratory tests of Clorox. as ro111pared 
with other bleaches, demonstr:'lted its superiority: 

(2) Clorox's claim of a111 iseptic properties higher th:'ln any 
l)thcr bleach had hc<.>n advert ised for a n111nhcr of years. and there 
was no proof that such claim was C\·er successfully questioned or 
contradictccl ; and 

( 3) Clorox at all times maintained a high degree of c:ire in 
the manufacture. control and inspection of its producl in order 
to mnke certain that it was uniform and st:'ILle. 

**The exclusive patented inrmula held by Clorox Che111ical Co., 
referred 10 in ex 4'.?3 and ex 424. has now expired. although fh t 
product continues to he 111anufacturcd under the same process ( I{ . 
l 192a). 
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acceptance and preference by housewives . . . . But 
even though the advertising [of Clorox] was exten
sive, lhc product had to be good in order for it to 
obtain repeat-purchases by the housewife. This is 
demonstrated by the fact that large chains like A&P 
and Safcvvay Stores carry Clorox on their shelves 
even though they market their own private brands of 
bleach." 

3 . The A,:quit;ilion 

The negotiations leading up to the ac<]uisition \vere ini
tiated by the stockholders of Clorox ( R. 6.SOa-653a). The 
principal owners were advanced in years. failing in healt·h 
and interested in placing their investment in more readily 
marketable for111 (R. 599a, 623a. 654a, 1216a; CX 28, 
R. 107X, 685a) . As noted by the court of appeals (R. 
1568): 

"Clorox desi red to sell its assets. Tts owners 
were reaching the age:: of retirement and wanted to 
lransform their stock into :1 marketable security of 
a successful company. A small company cou ld not 
qua I if y. Clorox either had to sell to a larger com
pany or not sell at all." 

The negotiations commenced in 1955; were cliscontinuecl 
by reason of the fa ilure to agree upon price: \Vere resumed 
in 1957 and the Clorox assets \ivere acquired by Procter in 
exchange for Proctcr's stock ( R. 650a-6.12a). 

There is not a jot of evidence indicating that, prior to 
these overtures to it, P rocter had ever been interested in 
entry into the liquid bleach business. J\s we shall later shm\", 
the Government's unqualified asser tions that P rocter had 
''pondered" ent ry on its own, or had made a "two-year 
study" of the industry (Gov't Br. pp. 17, 49), or had 
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evinced any interest in, or likelihood of, independent entry 
repres<.:nt an inexcusal>lc distortion o{ the record.* 

4·. Description of Procter 

The facts perta1111ng to Procter , as set for th in th<.: 
Government's Statemen t, are all directed to emphasizing 
Procte r 's size and success as premises fo r inf ercnces an cl 
innuendoes unwarranted by the facts. Thus, for example, 
the Government's emphasis on Procter ·s rmerall ach-ert isi ng 
a nd pro111otional expenditures is designed to embellish the 
conceµt o{ Proder's s ize, without rega rd to the number of 
products which these total <.>:xpenclitures actually support. 
Based simply on the Government's listing of some of Proc
tcr 's important br~1ncls,** it is apparent that the advertising 
and promotional expenditures per brand averag<.: consider
ably less than the more than five million dollars spent by 
Clorox Chemical in promoting tbe Clorox brand in tl1e las t 
year prior to the acquisition (RX 83, R. 453X, 1306a. in 
camera.) . 

Another instance of the Government's p1·opensity for 
exaggeration is the treatment accorded to Proctcr's intro
duction of its product Comet in 195G-57. T he Covernment 
suggests that it was solely because o{ a ;.massive" promo
tional campaign that Com<::!. had achie\·ed a substantial share 
of market (Gov't Br. p. JG) . The record tells quite a 
different story. Comet was a new product with improved 
cleansing properties. Consumer research had rev<.:alcd that, 
with its distinct ive characteristics, it. was likely to ·be favor-

*lncleed, the one pi<:ce of evidence to v"11ich the Government can 
poinl, as rcicrring in any \\'ay to the n1atkr of Procter's indc:p<.:ndcnt 
entry. contain:; a recon11ne11dation ayai11st any such entry (ex J24, 
R l50X. 5S2a. l l60a- 11Gh) . 

**The Government's brief I isl s some 27 familiar household brands 
and notes that these represent only a partial list of Proder's many 
products (Goy't Br. p. 10, n. 10). 
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ably received in the market (R. 563a). The type of in
troductory campaign with which it was introduced is cus
tomary for a ny new product in the grocery field ( R 541 a, 
SSfo.) . The Government points to a 22-month expenditure 
n{ $7.2 million dollars for such purposes.* It rcf ers to 
this as though it had some s inister significance. But 
even though Comet was not an establi shed product and did 
require introductory expenses, these total expenditures were 
less than Clorox Chemical spent during the same period to 
advertise and promote its product which had already 
achieved consumer acceptance on a national basis (RX 83, 
R. 453X, 1306a, in camera; CX 573E, R. 446X, 115 la. 1:n 
camera). The Government's implications that the success
ful introduction of this new and improved product is illustra
tive of some overriding .. market power" is contrived. 

Likewise, despite the: repeated references to Procter's 
overall financial resources. the evidence warrants no as
sumption that any of these resources would be put to use 
in the merchandising of Clorox, or that the resources of 
Clorox needed any supplementation from Procter. Nor is 
there anything to suggest that any such ''available funds" 
\vould be used to engage in improper business practices. 
F or, as the cou rl of a pp ea ls observed ( R. l 565) : 

"There was no evidence that Procter at any time 
in the past engaged in p1·eclatory practices. or that 
it intended to do so in the future." 

Certain! y Procter is a large, success f u I and well-man
aged company. But this, standing alone, cannot be a predi
cate for the condemnation of its acquisition of Clorox. Y cl, 

as we will establish, this is exactly what th<: Government is 

*Almost half of these expenditure:; was for consumer sampling, 
a customary procedure, where practical, in the introduction of new and 
impro\·cd products (R. 563a-565a; CX 573£, R. 446:\:, 11 Sla, iti 
ram era). 
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urging here, 11olwiLhsLanding its protestations lo the wn
ITary. 

5. The Liquid Bleach Industry 

The Government ·s slalcment points up the rclati ve ease 

of entry into the liquid bleach business ( Gov't B r . pp. 5-6). 
lt stresses the absence nf any procluclion barriers. From 
these facts, it assumes that if the i11dns try \\'a s doctrinarily 
"competitive," it would include a number of producers, all 
of which would have approximately the same share of 
market (Gov·t Br. p. 6). Noti ng, however, tha l here a 
limited number of firms account for the major share of 
lotal industry sales, the Government a~sumes that Lhis fact 
pro\'idcs some arbitrary rule oi thurnb by which the in
dustry, regardless of any unique charactt:ristics, can be 
deemed lo be so " concentrated '' as Lo be non-co111petilive 
(Gov't Br. pp. 6, 31). 

This is an industry in which ( 1) there is an e:-;cess o{ 
producti ,.e capaci ty ( R. 637a, 77ia, 840a. 870a, 91 l a, 9 24a, 
945a, 971a, 1015,1, 1032a. J070a); ( 2 ) freight charges 
li mit t he marketing area to a radi us o{ approxi111alcly 300 
miles from prodm:tion facil ilics . and lhe merchandising of 
the product, including adn.: r1·isi11g and promution, is reg-ion
ally or locally oriented (R 724a , 824a, 84 l a, 875a, 938a, 
97\a, I004a, 1028a, 1054a , 1269a): (3) there are some 200 
Lh:ach producers . some large and others small, sea It crec; 
throughout lhc United Slates ( R. 1561); (4) the profit 
margins are unattractive hecausc incrementa l product ion 
costs are low and tf{pacily is excessive relative lo demand 
( R. 739a): (S) intense price ri va lry ex ists wil11i11 the.: in
dustry (;R. 632a, G74:t-675a. 807a, 81 b-812a, 81rin-817a, 
85 ta-8.i'2a. 896a-897a, 90Sp . 1028a- I 029a. 1068a. 1109a, 
1241a·l242a, 1358a) ; ( 6 )(the increas ing patronage () r pri
vale bra nds sold th rough supermarkets has made ,!Jlcach 
available lo the consnrner at decreasing prices /CR. 669a, 
732a, 90Sa, 921a-922a, 1248a-1249a, 1270a, 1343a, 1426a, 
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1472a; RX 69 A-Z, R. 320X-345X, 122.Sa: RX 78, I< . 
362X, 1289a) . Tho/'e are economic considerations ignored 
by the Government~ They run counter to any assumption 
that price competition is, or is likely to be, lacking in the 
lij(uid bleach industry.*/ 
( Every inference to oe drawn from these considerations 

is'that the industry was effectively self-policing price-... vise, 
and that any likeliJod of new entrants had no part in 
controlling prices. 

The foregoing vvas established by substantial evidence 
in the record before the court below. Undoubtedly these 
facts prompted, in part, the court's comment to the effect 
that the evidence did not establish that there was "anything 
unhealthy about the market conditions" (R. 1562). In no 
way can it be inferred, as the Government asserts, that 
this observ.ation was a det~er 111ative factor in the court's 
decision ( Gov't Br. p. 24) The issue before the court of 
appeals was not whether, 111 erms of economic theory, 
the industry was "good" or "bad," or whether it measured 
up to some analytical "model" of competition. The issue was 

, whether this acquisition would bring about a lessening of 
existing) or prospective competition, in this particular in
dustry. 

Hepce, the Government's case is not advanced by label
ing this industry as a "concentrated" or "oligopolistic" one. 
Realities must outweigh the significance of " labels." Cer
tainly Procter's acquisition resulted in no additional "con
centration" within the industry. The number of competitors 
was not lessened, nor was there any change in their market 
position. 

*Typical of the Government's technique, it <loes not and could 
not cbi111 that there is any evidence that in the liquid bleach industry, 
the competitors have adhered to the "easy life" or have adopted any 
"live and let Jive" policy ( Gov't Br. p. 31) . Rather it points to 
generalizations as to these attitudes with the unwarranted innuendo 
that such conditions exist in the liquid bleach industry. 
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6 . Post-Acquisition Developments 

In the post-acquisition period, there is no proof that 
the acquisition brought about any lessening of compelilion, 
or that lhere ·was any probability that it would. The market 
share o{ Clorox did slightly increase in the yi..:ars fol\uwing 
the acquisition. But its rate of growth \vas approximately 
lhe same, although slighlly less than in the years preced
ing the acquisition (RX 134A, R. 399X, 1544a).* There 
is no showing that the acquisition had played any part 
in this. 

As to the competitors of Clorox, the undisputed evi
dence is that in the yc1._s following the acquisition, they 
sold more bleach for mpre money than ever before (RX 
137, R. 421X, 1547a). \Not a single competitor testified 
that in the post-acquisition ye<ys his business had in any" 
way been adversely aflected. / As the record so clearly 
shows, the continued competition of these competitors has 
been vigorous and successful. 

7 . The N ature nn d Import o f the Two Decis iont1 o f the 
Coin mission 

The Government's brief contains a passing reference 
to the circumstance that this proceeding has been the sub
ject of two decisions by the Federal Trade Co111111ission 
(Gov't Hr. p. 3) . 111 the interim between these decisions, 
t:he personnd of the Commission radically changed. so that 
only one Commissioner participated in both (R 248a-249a, 
388a-389a). 

The Government notes that on the first appeal, the Com
mission reversed the findings and conclusions of the trial 

*In the last of the post-acquisition years, the Clorox share of 
market declined for the first time in the history of the cnmpany (RX 
134A, H. 399X. 1544a). 
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examiner and remanded the case for additional evidence, 
"holding that the record as then constituted was inadequate" 
(Gov't Br. p. 3). This conceals the real significance of this 
first decision. For the " inadequacy" to which the Govern
ment rcf ers, was actually a direct determination by a unani
mous Commission that the examiner's conclusions respect
ing a violation of Section 7 were not supported by the evi
dence. As stated by the court of appeals (R. 1559) , the 
Commission held that: 

"(T] he evidence was insufficient to support a finding 
of illegality." 

Thereafter, and in the course of a second appeal, the 
findings and conclusions of the first Commission were re
jected by a new body of Commissioners ( R. 1567-1568). 
The primary importance of this is that the decision of this 
second Commission was based on the same record as had 
been passed upon by the firs t Commission. As the court of 
appeals said (R. 1559): 

"The second Commission's decis ion was based 
entirely on the record submitted to the first Com
mission, which that body had ruled to be insufficient 
to support a finding of illegality." 

This g ives rise to the unique circumstance, completely 
ignored in the Government's brief, that the two Comrnis
sions are in irreconcilable conflict. They are in complete 
disagreement respecting the conclusions to be drawn from 
the same record. Thus, it cannot be sa id that here there 
is any decision by the Commission which reflects any co11 -
sensus o{ Commission "expertise" or "informed" Commis
sion judg ment. 
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Summary of ArbYUmcu t 

1. The decision of the court of appeals that the Com
mission's conclusions wc:re not supported by substantial 
evidence was compelled on the record here. 

The lower court adhered strict ly to the teachings oI this 
Court in passing upon the controlling issue:: of the prob
ability of a substantial lessening of competition,* and in 
its application of the substantial evidence standard. After 
a thornugh factual review, the court below found the: record 
as a whole insuHicient to s11pport the Government's theories 
of illegalily. The primary authority lo review agency find
ings has been entrusted to the courts of appe;_ds by Congress 
and no circumstances arc present here which warrant dis

turb/%'' the decision below. 

2,._Procter was not a potential competitor in the liquid 
bleach industry. Init0J.!x_lhe Govcrnmc]li_cgntcnds tha t 
Procter, itself. wa!UJ_LiJ,ely entra_.uL.whosc competition has 
now been foreclosed. Not only is there no evidence to sup
port this claim. but, indeccl.;_.Jh~.only evidence bt'.aring on 
the subject is to the contrary. Tested by this Court's stan<l
dards for the cleter;~i~1at1on of likelihood o{ inclcpenclcnt 
entrv. lhe Government's claim is shown to be an untenalile 

J ' l 

afterthought. 
Attempting to cliscottnt the infirmities of its claim that 

Procter was a probable inclcpendcnt entrant, the Govern-

*The initial inquiry in every Section 7 case is whether an ac11ui
sition may have the probable cl°fect of lcssenin~ competition. !11 the 
typical horiwntal and vertical merger settings a kssening of such 
competition is automatic. It remains only to evaluate its sulistantiality. 
ln conglomerate mergers. such as the one here in issue. these :111to-
111atit· cffeds arc absent There !ins been only the substitution of one 
competitor for another. So. in challenging ; ny such acquisition. the 
enforcement agencies have the du:-il burden of est;1hlishi11g (I) ~h.e 
proh:-ibilily that competition will he lessened hy rea~on of the acriu1,;1-
tion. and (2) that such lesscni11g will be:: suhstantial. 
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mcnt asserts, alternatively, that regardless of any such 
probability (or the absence of such ) Clorox Qhemical must 
have regarded Procter as a potential entrant.( ft speculates 
that marketing acti,·itics of Clorox Chemical\ particularly 
in the area of pricing, were influenced by a concern that 
P rocter might become a competitor. 

At 110 time during the trial proceedings did the Govern
ment attempt to elicit any evidence from anyone to support 
thi~ theory. -ln~placc of evidence, the Government substi
lutes economic generalities respecting the structure of the 
industry. -N·otwithstanding- the Go,·ernment's theoretical 
criticisms, there is nothing in this record which indicates 
that pricing poj: .ies in the pre-acquisition industry were 
dictated by any c nsidcration other than competition within 
the industry. 

3. The acquisition did not result in the enhancement of 
Clorox's market position so as to resnlt in any probable less
ening of actual or potential competition. 

Throughout the entire tria l stage of these proceedings 
the thrust of the Government's claim w<tS that actual com
petition would be substantially affected by the acquisition. 
This claim has graduaJly faded into the background. Tn 
this Court the Government has elected to proceed primarily, 
if not entirely, upon the equally fallacious claim that, as a 
result of the acquisition. potential competition has or will 
be lessened. 

The Government's claims of anti-competitive effects 
are based upon so-called "competitive advantages." These 
claims have now been narrowed almost exclusively to the 
area of adverti sing and promotion. ln this a rea, it is as
ser ted that the financial resources of Procter 'vVOttld en
hance Clorox's "power" and, in addition. would result in 
economies realized by volume discounts. 

But the n:cord show~ that Clorox needed no assistance, 
financial or other wise, from Procter in its advertisi ng or 
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promotion or elsewhere. And the evidence sliO\VS lhat these 
alleged "competilivc advantages" are either non-existent, 
t heore tical, or wi lhout competitive significance. 

Further, the post-acquisition evidence introduced on 
the rclllanc\ of Lhe proceeding by the order 0£ the fi r st Com
mission-and ignored by the second Commission-is wholly 
incompatible with lhc Government's theori1.:s. l L shO\\"S that 
the acc1uisition h;'ls resulted in nu adverse effects upon exist
ing competition. 'To the contrary, the competitors of Clorox 
are pros1x:ring as ne\-cr before. 

4. T hcrt is nothing before this Court to lend credence 
to the assumption that Prockr's mere presence in the in
dustry will deter en try by others. T he claim is predicated 
upon possible deterrent effects stemming from P rocter's 
size. Again, t here is nut the s lig h test s upport for it in the 
record . 

Likewise, the Government's assumptions as to the ex ist
ence of a "class" of prospective entrants, and as to why, or 
in whaL respect, any or them would be interested in entry, or 
<leterrecl from entering, are premised solely upon surmise 
and conjecture. 

ln respect of a ll these cla ims as to the deterrence of 
"potential competitors,'' the Government concedes that its 
basic t heor ies h ave never been explici tly recognized by this 
Court in any of tht'. decisions i1wolv ing Seclion 7. 

vVe mai ntain that, in essence, the Government is asking 
th is Court to sanction the invocation of Section 7 on t he 
basis of assumpLion and specub tion. lt seeks a standard 
which would relieve the en f orcemcnt agencies 0£ the re
quirement that violations musl be esbblished hy suhst;mtial 
evidence. T his is nothing other than a n attempt to have 
these agencies endowed wi th the power to make arbitrnry 
and non-rcviewable determinations o{ transgressions 0 r the 

statute. 
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ARGUMENT 

I 

THE COURT OF APPEALS PROPERLY DISCHARGED 
ITS REVIEWING FUNCTION-ITS DE'CISION SHOULD BE 
AFFIRMED 

The decision of the court of appeals, predicated upon a 
co111prehensive consideration of the whole record in this 
case, turned upon one ultimate finding ( R. 1569): 

"Considering lhe record as a whole. we are of 
the opinion that the decision of the second Commis
sion is not supported by substantial evidence. Uui
versal Caniera v. N. L. R. B., supra." 

A II that has been written by this Court over the years, 
respecti ng the function and responsibility of the appellate 
courl in the review of decisions o( administrative agencies. 
compels that the utmost significance must attach lo the 
decision below. 

Understandably, the Government prefers to brush aside 
this decision. It adopts a disda infol, patronizing attitude 
towards the court's opinion. It seeks to discount it with 
broad generalizations that the court below " misappre
hended" the controlling issues here (Gov't Br. pp. 25, 30). 

T his will not do. This Court's decision in U11iversal 
Camera Corp. v. Nalio11al Labor Relatio11s Board, 340 U.S. 
474, which the Government does not even deign to acknowl
edge, cannot be so cavalierly and summarily disregarde<l.* 

*The c.;sence of that holding- (concurred in by a 11nani111011s Court) 
is contained in the following pass<1ges from the opinion (id. at 490-
91) : 

"Congress has imposed on I rcvie\\'ing co11rts l ... rcsponsi
hility for :\S';t1r i 11~ that the DoarcJ keeps \\·ithin reasonable 
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And in poinling to the applicabilit·y o f the doctrine cnunci
ted in thaL case, we a rc not suggesting that it represents any 
inexond.>k, unyielding limi tation upon lhe reviewing power 
o ( this Co11rt. We do strongly urge, however, that some 
clear sho\\'ing is required that the court below made either 
an inader1uat<.: review of the reco rd, or flagrantly misappre
hended the issues involved, before its rulings respecting 
the substamiality of evidence should be dis reg a rded. 

As is apparent from its opinion, the court below made a 
thoroug h and conscientiou :; review of the very extensive 
factual record in thi s proceeding. 'Ne do not understand 
that the Government questions the adequacy of this review. 

T he legal s tandards which the court applied followed 
the teachings of this Court au<l were stated as follows 
(R 1566) : 

. .-ln a Section 7 case it is n<;cessary to determine 
whether there is a reasonable probabili ty that the 
merger may result in a substantial lessening of cum
peliLion . 

.. Amended Section 7 wa.s intended tu arrest anti
competitive tendencies in their incipiency. United 
States v. Continental Can Co., 378 U.S. 441 ( 1964); 
United States v. Philadelphia Nat"/ Ba11k, supra; 

gru1111d~ . That rcspo11sibility is not kss real because it is 
ltlll ited to c11iorci11g the rcqui re111e11t !hat evidence appear 
substantial \\'hen \·iewcd. on the record as a ll'hole, liy court s 
im estcd \Yilh the :ntlhority and en joying the prestige o( the 
Courts o[ :\ppcals .... 

* * * 
.. Our power to r eview the correcl11css ot application of the 

present stand:trd ought :;cldrn11 to be calicd into acti•Jll. 
1'1-°hl'lhrr 011 the rl'cord as a ·;~·holr !here is s11hs/a11tial n 1ide11a 
/11 str/>J>orl (l(JC 11 c_v fi.11di11gs is Cl 1JllCsli1111 -;_t•/iicli Co 11qrcss !tos 
f'lartd in the t.-ce/•i11q of the Co11rls of / //'f'cals. This Court 
H•ill in i l'Vil('JIC 011/v 111 wftat 011ghl to be t!te rurr. 111stc1ncc <\•lir11 
tlw str111dard a/>j>curs to hove (H•c11 111isapprclif'11<frd or grossly 
Ill isa /1 />lied-" (Emphasis ad<led.) 
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Brown Shoe Co. v. Un:ited States, supra. A mere 
possibility is not enough, U llited States v. E. I. 
DuPont deNemou.rs & Co., 353 U. S. 586 (1957); 
nor is certainty required, United States v. Pe11n-Olin 
Chem. Co., 378 U.S. 158 (1964)." 

Again the Government does not and cannot take issue with 
these standards. And the court also recognized that they 
were as applicable to conglomerate mergers as to all others. 
Then the court evaluated the record in terms of whether 
there was substantial evidence to support the Commission's 
conclusions in respect of the controlling standards. This 
was exactly what the Government urged that it should do.* 

Having lost, the Government now seeks to esca·pe the 
impact of the decision below by saying that it really did not 
turn on an evaluation of the evidence. It says that "the 
court of appeals ... quarreled not so much with the sub
stantiality of the supporting evidence as with the Commis
sion's underlying theory" ( Gov't Br. p. 30). This is pure 
sophistry. The court below neither misconceived nor re
jected these so-called " theories." Rather, it reviewed the 
record in the light of these theories of illegality and found 
that there was no substantial evidence to warrant their 
application here.** 

*In its brief in the court below the Government framed the con-
trolling issue as : 

"Was the Commission's holding that Procter's acquisition of 
Clorox Chemical violated Section 7 supported by substantial 
evidence and in accordance with law?" Brief for Respondent, 
No. IS, 769. p. (r). 

**No elaboration is required of the principle that decisions of 
administrative agencies can not be upheld unless based upon "reliable, 
probative and substantial evidence." 5 U. S. C. § 1006(c). Any 
decision "unsllpported by substantial evidence" on the record as a 
whole must be set aside as unlawful by the reviewing court. 5 
U . S. C. A.§ 1009(e); Universal Camera Corp. v. National Labor 
Relations Board, 340 U . S. 474, n. 484, 488. 
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Thus, in setting aside the Commission's conclusions as 
to the probability of Procter's independent entry, the court 
below -predicated its decision entirely upon its review of the 
evidence. Likewise, its holding that the Commission had 
failed to sustain its contentions as to any actual or probabk 
anti-competitive effects upon existing- competitors, was 
based upon its exaniination of the facts bl!aring upon these 
claims. lts decision that no lessening of competition \'Vas 
probable because of any alleged "competitive advantages" 
turned upon its findings of the inadequacy of the pertinent 
evidence of record. 

l<'urther, we think it plain that the court below regarded 
these rulings as to the insufficiency of the evidence to be 
equally applicable to the Government's claims respecting 
effect's upon imaginary "potential co111petitors." These 
claims were raised and argued in the court of appeals, and 
were m:cessarily encompassed within its decision. Thr utter 
lack of any cviclentiary support for these spernlative possi
bilities made any specific comment by the Conrt nnnccessary 
and superfluous. 

For there was nothing in the record to support any 
assumptions as to the existence of any prospcctiYe entrants, 
or as to any con<litions which \vould attract new entry, or 
as to any valid reasons why Procter's acquisition would 
deter any new competitor whose entry might be deemed 
likely. Thus, as to this aspect of the case as well, the decision 
below, setting- aside the Commission's conclusions, was based 
upon the lack of evidentiary support for them, rather than 
any rejection of the "theories" advanced by the Go\'ernment. 

\\!hat is attempted here is lo secure, by treating the clc·
cision below as a meaningless formality, a de ·1w7JO review of 
the record by this Court. Linked to that is the effort to have 

this Court sanction standards respecting the application o i 
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Section 7 which go beyond the announced and accepted reach 
of the legislation. They arc standards which would endow 
the Federal Trade Commission with the power to arrive at 
arbitrary determinations of illegality, regardless of any sub
stantial evidentia ry support therefor. They should rbe re
jected here as they were in the court below. 

n 

PROCTER WAS NOT A "POTENTIAL COMPETITOR" 
IN THE LIQUID BLEACH INDUSTRY 

The Government's contention that Section 7 was vio
lated because the challenged acquisition removed Procter as 
a "potential competitor" in the liquid bleach market ( Gov't 
Dr. pp. 27, 39, 49) cannot be sustained or supported on the 
record here. The conclusion of the court of appeals that 
(R. 1568), 

''There was no reasonable probability that Procter 
would have entered the ho11scholcl liciuid bleach mar
ket but for the merger/' 

was compelled hy the record and by the decisions of this 
Court which have dealt with this issue. Certainly, in the 
context in which the Government's cla im is advanced, this 
issue or " reasonable prohability" is decisive. And this Court 
has recently noted that such "probabi li ties" respecting "po
tential competition" and the probable effect of its elimina
tion must be established "by evidence in the record." United 
States v. Pe1111-0lin C/1em1:cal Co., 378 U.S. 158, 17S-176. 

v\!hat the Government seeks here is a ruling which would 
relieve the enforcement agencies from the requirement of 
establishing, by substantial cvide11cc, that a possible com
petitor probably would have entered the market on its own. 
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A. Procte r Was Not " Inte rested" In Entering the Liquid 
Bleach Marke l Ou Its Own . 

r n an effort to support its assumptions as to P rocter's 
likely entry, t he Government has sought to create the illu
sion that there is evidence in this record to support such a 
probabil ity. The Government's brief contains numerous 
statements to the effect that Procter had "studied" and 
"carefully considered" enter ing t he liqu id bleach business 
on its own (Gov't Br. pp. 17, 24); that it had "pondered" 
such entry a nd had the "incent ive'' to engage in the busi
ness ( Gov' t Br. pp. 27, 39, 49) . After a repetition of such 
phrnses the final assumption is uttered that "Procter was 
clear ly interested in entering the bleach industry" ( Gov't 
J3r. p. 51). 

All of this is an it~responsiblc distortion and misrepre
sentation o{ the record. F or neither rhetor ic nor repetition 
can conceal the fact that on this record there is not one i 

,1 

iota of evidence that Procter had ever evinced any interest ·. 
in indepenclenL entry .. , N or is there, we emphasize. any evi
dence as to why it mi~·ht go into tl1e industry. 

(1) As to Proct <~r's alleged "study" or " pondering" of 
entry or any "inccnlivc" to do i;o. 

As we haYe earlier noted, the Clorox stockholders first 
init iated negotiations with Procter for the sa le o( their 
business in 19.)5 (Statcrnent. supra, p. 6). /\!though tlie 
liquid bleach industry had been in existence for a half a 
century, there is no evidence of any kind that. prior to this 
lime, Procter had any interest in getting into that business. 
During the course of these 1955 negotiations. an employee 
in Proctn's promot ion department wrote a memorandum 
analyzing the economics of ct purchase by Procter of the 
Clorox business. concentrating particularly on what \\'Ottld 
be a reasonable price (CX 324A-D, H. 150X-153X, 582a). 
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In e,·aluating- its \\'Orth. he made an estimatt'. solely for com
parati ve purposes, CJf the likely cost of independent entry 
into the business. T his estimate pat <·ntly \\'as not prompted 
by any such intent to enter on the par t of Procter. 

The nc~·otiations which had occasionc:d this memoran
dum proved fru itless and no ;1grcerncnt was reached. T \\'O 

;.·c;trs later, in 19.)7, the Clorox slockholdt:rs reo1x:nec.l nego
tiations with P rocter. T here is not even a sup;g<:stion nf 
any evidence th:tt· "Procter bad. in the interin1. a ny imcrest 
in entering 1 he business. Nor is there any suggestion that 
anvthing haCloccur red which would have stimubted a ny 
such int·crcst. Again, an employee in Proctcr's promotion 
department wrote a mc11101-andu111 respecting his e.stimatc 
of a fair price.: ior the Clorox business. This writing con
tains no mention of anything prrta ining lo independent en
t ry by Procter . It conclmlcs tha t the asking- pr ice wo11ld br 
"acceptable'' (CX 323A-C, R. 147X-149X, 582a ). 

Herc, then, a re the only two pieces of evidence to which 
the Government can point as even having any remote bear
ing 0 11 the question of P rocter 's c11try. Jt is this mater ial 
which the Government has tortur<.:d into claimed Sllppor t 
for t he assertion that P rocter had made a two-year study 
of entry ( Cov't Br. p. 17). 

Componnding its distorted characterizations of these 
mcmora11cla, the Government makes only passing reference 
to the fact thatLio the single instance where mention was 
made of the cost of independent entry, there was the recom
mendation (l.gai11st entry by Procter on its own. Commis
sion's Exhihil 324 sta tes (R. I 50X -153X , 582a ) : 

"Vve would 11ot recommend that the Company 
consider t rying to enter thi s market by introducing 
a new brand or by trying to expand a sectional 
brand." ( E mphasis added.) 
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It is, indeed, something of a paradox that, as proof o E 
the likelihood 0£ Proctcr's entry, the Government has been 
forced to rely upon a report which tlatly recommends that 
it nol o·o into lbc field. ::> 

That the record contains no direct proof bearing upon 
th is claim as to Procter's entry stems partly, at least, from 
the fact that tb is contention was first advanc<.:d hy the Cov
ernment as a labored a fter-thomd1t-lo11i..r after the record 

/' .... , • .J 

in this proceeding ,,·as closed. The Commission's complaint 
contained no claim thal Procter it.self was a potential en
trant ( R 1 Sa-27a) . At no time dur ing the cuursc cf the 
protracted trial proceedings was any such contention :.td
,·;,111ced. No claim was ever made that the two exhibit·s, 
now rel ied upon by the Government, werc.e\Tr introducerl to 
show sornc likelihood of Proctcr's entry. Not until the case 
was before the Commission in the course of a second appca\, 
did it inject this contention sua spo11te. 

H cnce, no evidence was adduced r especting any likeli
hood of Prockr 's independent entry, and in no way has 
t11C Government sustained its burdrfi of establishing such a 
likelihood uy substantial evidence.~. But even more repug
nant to Procter's rights is the circumstance that it had no " 
opportunity to introduce evidenc1: respecting this unassertcd 
claim ; no oppnrlunity lo clemonstrate·why the nattire of the 
business and the ec1.momics in,·olvccl made independent 
entry unatt ractive and altogether unlikely.* 

Thus the Government's contention in respect of this 
point comes down to assurning that because il says that 

*The fai lure <>f t"11c Commission to inform Procter prior to the 
close of the record that a!l\· such claim \\'Oulcl be <lsscrtcd. and ~he 
\\'Cight the Com111issio11 atta~hcd to it (Sec dis~e11ti11g opinion of C<.nn-
111issio11cr El111a11 i11 Genera) Foods Corp .. FTC Dkt. 8600, 3 CCH 
1966 TRADE. REG. l~El' . U 17.465 at 22,746), were, we submit. a vioh
tion ui Section 5 o[ the Administrative Procedure Act ( 5 U. S. C. A. 
§ 1004(a)(3)). 
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Procter \Vas a "large multi-product firm" with adequate re
sources to enter the business on its own, and because liquid 
bleach was used in washing machines and was marketed 
through self-service grocery stores, it can pontificate that 
Procter was, in fact, a probable enlrant. This sort of base
less spcculalion will not do as a substitute for substan
tial evidence.* As we will later show, this Court has said 
that it will not do. The court of appeals noted (R. J 568): 

"Household liquid bkach is an old proc.luct; Procter 
is an old company. If Procter were on the brink 

it is suprising t hat it never lost its balance and fell 
in during the many years in which such bleach was 
on the market. It had never threatened to enter the 
market. Cf. Uuited States v. Penn-Olin Clic111. Co., 
supra, at 173." 

ln addition, the glaring inadequacy of the record is empha
sized by the following: 

a) There is 110 showing that there: had been any dcvd
opments in the industry which would make Procter's 
entry more likely than it had been in the: past. 

b) There is no evidence that there had been any expand
ing uses or new markets for the product. 

c) Far from there being any evidence that cxisti ng 
facilities were not adequate to supply existing and pros
pective demands for the product, such evidence as bears 
upon thi s is to the L'ontrary (Statement, supra, pp. 9-
10). 

*Nothing is added to this speculation by the fact that before the 
:icqui!::iitic1n, Procter had diversified its operations through the acquisi
tio1! of product lines in which it had ne,·er pr<:viously engaged (Com
plamt and Answer, Par. 7. R . 19a-20a. 31a-32a) and by its OWll 

introduction of i111p1·oved products which it had previously marketed 
(H. 55Sa, SGOa, SG3a; Ans\\·cr, Par. 13, R. 35a). 
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cl) T here is no showing- or suggestion of any tech no- ":. 
logical break-througlis or devclop111cn ts which would 
make entry more attractive. 

c) There is no proof th at Proctcr's fac ilities could or 
would be used in the manufacture or distribution of 
liC)uid bleach. 

f) T here is no evidence that the profit levels for this 
low-price product would warrant the co111111itmcnt 0f -z-, 
Procter's rl.'.sources to independent entry, rather th~m 
lo the utilization of them in more profitable fields. 

Yet these are !:he cons iderations which) in any reali stic 
a pp roach, wonld control the j llclgmcnt of business men re
specting ent ry into any new business. \A/e say that iL is i11-
co11ceivablc that, on a record which is bar ren as to these 
factors, this Court would confirm the va lidity of the Gov
menl"s assumptions. And certainly any such determination 
would run counter to sta ncla1·cls hercto fore established by 
this Court. 

(2) The Government's contentions run counter to appli
cahlc decisions of tliie Court. 

The Government acknuwleclgcs that the Section 7 sig
ni licance o f a merger involving a "prospective entrant" into 
a market "has received explicit recognition in the decisions 
of this Court" (Cov't l:lr. p. 34). 'vVc agree. Cut we ma.in
tain that that "explicit recognition"" demonstrates that no 
Section 7 violation on tliis scnrc has been shown here. 

[nclced. the Covernment, while paying lip ser vice lo these 
pr ior decisions, is ca \·alierly disregarding their teachings. 
lt is seeking to thrust upon this Court a new standard of 
illegality. ln scope. it would enable the enforccnH.:nt agencies 
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arbitrarily to invaliclal e all conglomerate mergers involving 
a company with large resources-particularly i£ it could be 
said lhat the company might h~n·e ' 'some interest" in enter
ing a particular field, howe\·e1· unlikely or improbable such 
entry might, in fact, be. 

\Ve first point to this Court's most recent decision in
volving the claim that a ''pCltential competitor" had been 
eliminated from the 111arket. United States v. Penn-Olin 
Chemical Co., 378 U.S. 158. The plain effect o f that de
cision represents a rejection of the Government's position 
here. In reality, its position is tantamount lo asking this 
Court to overrule its decision in that case. 

For the evidence deemed insufficient in Pe11n--Ohn re
specting the probable entry of the joint venturers into the 
market was maniic!>tly more direct and specific than any
thing in the record here. This Court there noted that each 
of the joint venturers '·lrnd compelling reasons for entering" 
the relevant market; that " the indust ry was rapidly expand
ing;" that each company "had evidenced a long-sustained 
and strong interest in entci-ing the relevant market area;" 
and that each company ''had the know-how and the capacity 
to enter that market and could have done so individually 
at a reasonable profit" (378 U. S. at 174- 175) . Even so, 
said this Court: these circumstances were not conclusive in 
establishing that a potential competitor had been eli111i11atecl 
in the Section 7 sense. But here, there is no showing- that 
even these ingredients, which the Court held inadequate in 
I'e1m-Olin, were present. 

Moreover, if the Government's theory here reflects the 
ambit of Section 7, there would have becn, in Pcnn-Oli11, 
no reason or purpose fo r this Court to remand the case 
for further findings as to the probability that one or the 
other of the joint venturers would have entered the market. 
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Again, we say, that the Covernmcn t's objecti n~ here is to 
ha,·e this Court set aside and disregard its Pe11n-Otin de
cision.* 

This Court a lso di rectly dealt with l his issue in United 
Sta.tcs v. El Paso Natural Gas Co., 376 U. S. 651. The 
rationale o{ that: decision a lso n.:qttircs thi.; rejection nf the 
(;o,crrnnent 's claims. Fnr lhis Court there extcnsin:·ly 11olccl 
the points w hich were decisive: The acquired company was 
in the same business as the acqui ring company (376 U. S. 
at 653) . Not only was it interested in entering the ma rket 
of lhe acquiring company hul it hacl taken every possible 
slcp to make ils ent ry in to that market poss ible ( 37() U . S . 
at 654-655, GGO-GGl ). \Vha1. is mon.:. lhc recnrd there 
showed that t he OYert activilics of the acquired company, 
i11 atten1pt i11g to enter the market. had clemo1Jslrably af
fected compel it inn ( 376 U. S. al 6.i f<-GS9) .. \rnong· other 
th ings. they had actually fo rced the acquir ing comp;111y to. 
red uce ils price in Califo rnia ( 376 U. S . at 6.111 GS5. ()58-
659). None of these focto i-s are to be found in the recor d 
in th is case. 

) ' d if the philosophy voiced here by 1.hc Government 
reflects the law. there was certainly no reason for thi~ Court 
to consider a11cl strc::;s the sig nificance of th ese factual con
s iderations .** 

* 1f the Government is not asking that this decision he 01,crrulcd, 
then- in a ll candor-it :;ho11lcl ask !'11at it be fCJlluwcd. T hi:-;, of course:. 
would require it to acknowledge that this procccding shonld he 
re111:1ndeJ for evidence in respect of this issue. 

**The Government's effort to t\\'ist this Court's decision in Con-
1i11c11tal Can into a holding th:1.t the mere ''possibili ty" of entry is 
enough to warrant the attribution of the status oi a "potential c<>lll
petitor" to an acq uiri ng company, is to no a1·ail. uniled States v. 
Continental Can Co .. 378 U. S. 441 . There. this Coll rt noted th:1.t in 
cert a in ~egrnents of. the container business the acquired and ac(juiring 
com1x-mies \\'ere <lehnitely competi tors in respect of promotin~ the end 
li~e of their products (378 U.S . :1. t 453-455) . T he word ''pos:;ili ility.'· 
to \\'hich th<: Gnvcrntncnt rc:fers. was used by this Court wi th refer
ence to the µoss ihlc cxtern;ion u( the existing intcrcha11;;cability of the 

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale



28 

Thus, \Ve main ta in that this Court has authori tatively 
delineated the standards which are controlling on the issue 
of whctht:r an acquiring company is a poten tial competitor 
so as to r<:nder a n acqui sition by it invalid under Sect ion 7. 
A nd those s ta ndards a re as applicable and appropriate to 
a cong lomerate merger as to one which ·bears any othe r 
la bel. T hey are plainly not satisfied here. 

M oreover, the sta ndard which the Government here 
sponsors would make a mockery of the req uirement of sub
stan tia l evidence. It would substitu te the Commission's 
f,rt.1esswork, in lieu of evidence, as to those factors which 
cont rol bus iness management in any decision to en ter or not 
to enter a new product field. No such " theory of illegality" 
is wa rranted by the legisla tion, or is consonan t wi th the 
ckcisions of this Cour t. 

B. The Claim That the Policies of Clorox and Other 
Competitors iu the l ,iquicl Bleach Industry Were 
lnflneuced or Controlled by the Possibility of Proc· 
ter's Independent Entry Is Without Any Evidentiary 
SL1pport. 

The Government's second charge as to the effect of 
the acquis it ion upon competition is a lso a product of 
abstract theory unrelated to any evidence in this record. 
It proceeds from the assumption that the pricing policies 
of Clorox must have been influenced by some " fear" of 
Procter 's entry (Gov' t Br. pp. 50-51). 

I n pressing this point the Government "plays down" 
the signi fica nce of its own effort to demonstrate that P roc
ter was a "likely" entrant. It now says that this is o.C 
relatively little importance. It says that what really ma tters 
is wha t Clorox thought Procter's intentions were ( Gov't 
Br. pp. 28-29 ). r n analyzi ng these "thought processes,'" 

products of the competing- companies (378 U . S. at 465). l n no sense 
did this Court i11d1catc that the ··mere possibi lity'" o f entry call stamp 
a company a:; a potential competi tor i11 the Section 7 sense. 
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the Government deduces that the poss ibility of Procter's 
entry " must surely have figured as a palpable rest raint on 
Clorox's conduct" ( Gov't Br. p. 27). 

A t the outset we ask: 'vVhat is tht:rc in this recur cl 
wh ich suppurls any such ckduction? The Govcrnnienl 's 
br id contaius not a sing le cita!ir111 to it. Ami, indeed, nonc 

could be culled from it. f nstt;ad, !his C(lurt is being impor
tuned to predicatt: a judgment resp<.:cting thi s cont cntiun 
upon generali zations containt.:d in <.:C1)11t.J111ic litt:ratun: . upon 
rcfort:nces niad<.: in other case.s as to the impact oi " potential 
compctition." and upon co!odul char;1cteri~;1tions which 
dcri v<:: frorn sheer speculation and hypothesis.* 

T he Government asserts, for t:xample, that Clorox 
"surely' ' regarded P rueter as a probable entrant (Gov't Br. 
p. 51 ). But disn:g;1rcling the absence of any c\·i<lenct: to 
establish this, there "''as no reasona 4Ie g round for even the 
most "ski ttish .. manufacturer of bl~ach to work up any 
anxiety as to Procter\ in tentions. As \\T have said. fo1· 
o\·e r fi fty years Procter had g iven nu inclic;1tio11 of any 
inten.::st in the indu::;try. let alorn.: of any intent ion to enter. 
In the lighl of thi s background. any imagirn:d "conc\.:rn" 
on the part'.of Clorox would be wholly without foundat ion 
or reason. I ricked, the only pcnni:s.sibk: in krcncc is that i.t 
was non-existent. 

*Thus, th roughout its briei "·c a re trc~1 tcd lo ;1 series of observa
tions which. on ·their f;"tcC, show that they are nothing more than 
rcnert.ions o f surmise and gucSS\\'Ork on the pa rt of the Governmr.111. 
For example, it is said that "Clorox 11ppurc11tly rdrainc<l from mak · 
ing co11ditio11s in the industry attractive enough to induce LJ ructer'" 
to enter ( Gov'.t B r. p. 51 ) ; that the possibility o( Procter \ entry 
'·could no/ have failed" (Gov't Br. p. 39) to iuch:cc Clorox a nd its 
competitors to ''exerci se self-restra int in pricing- their brands'' (Gov't 
l3r. p. 39) ; that "evidently. Clorox's price was low enoug-h to dis
courag-e entry by a firm. like Procter, which wuloubtcdly has a 
high target rate of return,, ( Gov't nr. p. 51) ; that "Clorox had an 
i11ce11tivc not to eng·age in the kind of conduct that would have made 
entry attractiye to P rocter" (Cov't Br. pp. 28-29). ( l~mphasis ;1cJdcd.) 

All of these ipsc dixits may reflect interesting intelleclual exer
cises, but not a single one of tbem )s ~upported by a word of evidence. 
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It is only reasonable that if there were any factual sup
port for the Government's assumptions, it should have been 
reflected in some way during the long course of the trial 
proceedings. The Commission had access to all of the Clo
rox records. It offered no documentation of even the re
motest "concern" of the Clo1·ox management about, or any 
interest in, how, or in what manner, Proct·er would react 
to its merchandising policies. The Clorox ofncials testified 
and were interrogated at great length. There was nothing in 
any of that testimony that indicated that their activities 
had in any way been dictated or affected by any "thoughts" 
that Procter might independently enter the industry. There 
is likewise no such indication in the testimony adduced from 
competing bleach manufacturers. And, here again, the fail
ure of the Commission to raise any such issue uutil after the 
record was closed effectively precluded Procter from re
sponding to it. It effectively denied Procter the opportu
nity to expose this contention for the improvisation that 
it is. 

Finally, all o{ the Government's theorizing about price 
levels in the industry and the reasons for these levels is 
pure speculation. lt sterns from the Government's pro
fessed dislike of competitive conditions in tl}e liquid bleach 

: business. Despite these theoretical criticis111~1 there is nolh. 
ing in the record to indicate that existing cori'ipetition wa\ 
not sufficiently effccti,·e to keep prices at competitive levels.*\ 
Thus, we say, that the claim that Procter "in absentia" ·: 
exerted some psychological restra int upon existing competi
t ion, dissolves in a vacuum of ev idcntiary support. 

*The efficacy of existing competition in policing price levels in 
the industry is well documented in this record. For example. in 
1958, in connection with tt:sting a new container in the Buffalo and 
Atlanta markets. Clorox increased the per case price by 10 cents. 
The substantial sales loss to its con1pelitors compelled it, some six 

'months later, to reduce the price to its former level ( R. l 109a, 1241 a-
1242a; RX 129, R 397X, 1519a). 
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III 

THERE IS NO PROBABILITY THAT ACTUAIJ OR 
POTENTIAL COMPETITION MAY DE LESSENED OR AD· 
VERSELY AFFECTED DY ANY ENHANCEMENT OF THE 
"J\IARKET POWER" OF CLOUOX 

T he Government also claims that this acquisit.ion vio
lates Section 7 because the substiltttion of Procter for 
Clorox may deter "prospectin~" cornpdilor::: fro111 enter ing 
the bleach industry. I t argues that the "salutary" effect 
of potential new entrants (as a curb upon possible anti
competitive practices in the industry) may be diminished, 
and the prospect of possible new entries into the business 
may be lessened (Gov't Br. p. 52). 

The Government's position is premised upon its claim 
that alleged "cnmpetiti\·e advantages" stemming from the 
acquisition \'vi ii so enhance the "market power" of Clorox 
as to increase substantially the barriers to new ent ry (Gov't 
Br. p. 38). As a cornllary to this, it also urges that such 
"advantages" may have some imagined "chining" effect 
11pon the future competitive activi ties of actual competitors 
(Gov't Hr. p. 52). 

\Ve first consider the nature an<l signific~nce of these 
so-called "advantages." F or w hatever may Ix! their import 
in a Section 7 proceeding, if they arc non-existent or of no 
competitive significance, as we now demonstrate, the Gov
ernment's position is falaliy undermined. 

A. The Alleged "Competitive Advantages" Upon Which 
the Governmeut ReJies Are Demonstrably Without 
Competitive Significance. 

The thrust of the Commission's complaint and the 
shaping of its proof throughout this proceeding \\'as di
rected to its claims respecting lhe effects of these so-
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called "co111pciitivc advantages." To th is encl, the Co111mis
sio11 irnluircd into all phases or 1'11e operations of bolh 
Procter and Clorox. The futility of its inqui ry is reflected 
by the successive abanckmmcnt of most of its claims in this 
res peel. 

Thus, no claim is now made that the acquisition con
ferred upon Clorox any so-called ';advantages" in the man
ufacture or production of liq11id bleach. Also abandoned by 
the Co, crnment is I ht: asserrion I hat the dist ributitn1 of 
Clorox through independent •brokers would be discontinued 
and Procter's sales force ulilizcd in its sn.·ad.* Even though 
passing rdcrcnce is madt by the Go,·crnmenl to the im
pnrta 1Jcc of shcl ( space in the merchandising of consumer 
products (GoY't. Br. pp. 15-16), no claim is made that. 
Clorox would now be "ach·;mtagtcl'' in this respect.** 
Lastly. there is 110 suggestion that Proctcr's merchandising 
ability ::tnd experience will .. advantage:·' Clorox in any 
way.*** 

*There i'> nothing in this recor<l upon which to hase any jndgment 
as to whid1 method of distribution is more economical or more 
efiet.:ti,·c. ;\-,:, to ~1ny likelihood that Procter would make any change 
in the di:-:trihutio11al •rn:thocl ior Clorox. Procter·:; Prcsiclc11t testified 
that di~1 ribut ion through hrokc:rs w;1s clkct i \'C, that it had 
been <\ucrcssful fo r the Clorox brand and that there were no plans to 
aua11do11 it ( R 608a ) . 

**The only objective evicle11ce hearing upon this subject shows 
that "pre-merger Clorox" had a larger percentage of shelf space in 
relation to product movement than did Con1ct-Procter's most suc
cc<\sful and only product in the scouring cleanser field (R. 1330a-
133 la). The court of appeals ohscn·ecl that Clorox on its own had 
ad1ie,·cd "very adequate shelf space" prior to the acquisition (R. 
1564). 

f\s to any suggc~tion that because Procter is a 11 1nlLi-product com
pa11y. more favorable: ~hclf space could he secured by it for the 
products which it sponsored. this was emphatically denied hy the 
retailers who testified (R. l 195a, J296a) . 

***The Presidc111 of Procter tc5ti fie<! that e,·cn though Procter 
may be competent in its own field to huild up a brand, it had not 
shown anything like the competence oi Clorox Chemical Co. ( R. 
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Thus, :is is no,,· apparent in lhc Gon~rnment's hrief, the 
so-ca lled "competiti ve advanfag-es," which it claims pro
scribe lhis acquisil ion, co1nc clown l o two: ( I ) that Clorox 
wi ll have nv:1ilable grt'illC'r t1nanci:\l re~(ltt rccs which .. among 
other things, il is said will cnabk: it to e11g:1gc in nior(' 
extensive <ldvcrtising and promotional activities; and (2) 
that Clorox will be advamaged by an alleged abil ity to 
achieve cosl aclvanta~cs by reason o f advertising discoun ts 
and t.'Conomics in promotional costs. 

vVe submit that the record dcmonst rates that thtsc 
claimed "competiti\· <.: advantages" an: either enti rely imag·i
nary or improbable or without w mpctitivc signficance.* 
J\ny analysis of them merely emphasizes that underlying 
the Government's claim is its assn111ptio11 that illcg·ality can 
be predicated upon tht..: "size': of Procter. 

(l) As to the a\•ailnhility of mltlitiunal finnncial r e1murces. 

In its brief, the Covcrt1 rnen t hns considcrobly tempered 
its previously as~crtcd claims that the '·ava ilabi lity' ' of Proc
tc r 's overrill tinancinl n :smll"ccs ·'advantaged" Clorox in 
such a vvay that anti-competitive conseq11enccs wc.:re prob
able. The emphasis now is that access to such resources re
li eved Clomx of alkgc-d budgetary limitations which h~td 

rest ricted the company. prc-111crgc.:r , in its advertising and 
promotional acl'ivitics (Cov't lk pp. 26. 39. 40). 

567a-568a). 1 n support of this co11cl11sio11, he rointerl out that 
Clorox. at thr tillle of the acquisition, had a higher share of the 
market -tha11 any product that Proct<:r the11_lmd (R. I 104a-1 l0Sa). 
r\ ':> notc:d hy thl' t·ourt tif appeals. it \\" <tS ClProx. and not l'ro;:ter. 
which had the " knO\\·-how' ' in the household liquid hleach business 
(R 1562-1 5(~~). 

*There is 110 s11gge,ticm that ~ud1 ":ith·;111t:igc~ ·· 111arlc possihlc 
any of the co11geries · of recognized anti-wmpctitin: practices. Cf 
Federal Trade: Con1missit111 v. Consolidated Foods Corp., 380 U . S. 
592. 594. There was no evidence that 'Procter or Clo rox M any time 
in the past engaged in predatory practices. Nor is there any sugges
tion that Proct<:r would he likely to do so in the future ( R. 1565). 
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Absent such limitations) the Government urges that now 
Clorox would he able to meet any challenge from new en
trants (Gov't Br. p. 39). This is simply a further embel
lishment of the theme thal anti -compctiLive effects may be 
presumed from lhe "size-'' of Procter. No premise for such 
speculation may be garnered from this record. Apart from 
the bck of any evidence to support the Government's 
hypothesis, the record is clear that Clorox Chemical Co. had 
more than ample financi:Ll resources to mc:ct any rc;:alistic 
compditi\ce requirements (R. 523a, lSGS; Gov·t Dr. p. 4). 
lts financial self-sufficiency in the bleach industry was 
noted by the court below (R. 1563): 

"The finances of Clorox, although not comparable 
with Procler's, were entirely adec1uate for its pur
pose and enabled it to continue its growth and to 
maintain and increase its share in the market." 

Nor is there a scini-illa of evidence in this record that the 
merclwnclising policies of Clorox C hemical were restricted 
in any respect hy budgetary limitations. The Government's 
assertions to the contrary erroneously assume that expendi
tures for such activities are subject to no limitations except 
the availability of fonds. Snch an assumption reflects the 
Government's total disregard and misconception of the man
ner in which American business operntcs: Expenditures 
made by management {or advertising and promotion~, like 
any other investment, must result in a reasonable profit re
turn or management will not long survive. 

] n every real sense, tl1e only limitations imposed on pre

acquisition expenditures for advertising and promoting 
Clorox were the policy cletermin<.Ltions of its management. 
At the time of the acc1uisitio1~the optimum per case rate 
expenditure for advertising and promotion had been est~tb·

lished through years of operating experience. It effectively 
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served the advertising and promotional neecls of the brand 
(R. 1379a-1384a). That r:tte was rega rded by management 
to be the most economical u tilization of fu nds in terms of 
profit return (R. 138la-1382a).* The rate remained the 
same in the year following the acquisition and there is 
nothing in the evidence to indicate any likelihood of change 
(R. 1305a- l308a, l310a-1312a; HX 83, R. 453X: 1306a, 
·i11 ca./// era) . ln fact, the testimony was to the effect that 
there would he none (H. 1382a _; sec abo I( .~46a- 547a). 

T he evidence permits of no inference that additional adver
tising would be purchased simply because additional funds 
could be said to be "available." The conclusion is directly 
to the contrary. 

It was to this very point that the court of appeals di
rected itself when it stated that "doubtless Procter could 
advertise more extensivt:!y than Clorox, but there is such 
a thing as saturating the market" (R. 1563). 

(2) As to so·calle<l promotional and advertising economie11. 

Possil>le cost saving-~ in advertising and promotional 
activities, as a result of the acquisition have been, on the 
basis of this record, magnified and distorted beyond any 
permissible limits . And it is these ' 'advanlages" which 
represent the primary reliance of the Government 111 sup
port of its claims of anti-competitive effects. 

*The Commission. in assuming- that expenditures for advertising 
and promotional activities might be increased, did pay passing- refer
ence to the reality that ther e is a point of diminishing return in such 
expenditures. In its opinion, it stated "moreover, the effectiveness of 
advertising and sales promotions would appear to increase, (l.t least 
up to (I ccrtai11 point, in direct prnportion to their volume" (I< .. 420a). 
(Emphosis added.) The significant language in the quotation are 
the words ''up to a certain point." \Vhile carefully hedgiug- the 
hrc:i<lth of its basic assumption by these words, the Commission 
wholly ignored the testimony to the effect that such a point had been 
reached in the marketing of the Clorox brand. 
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(a) As to multi-product promotio11s. The Govern
ment's brief asserts that joint promotions reduce "the mail
ing, printing and other costs of the promotion for each 
product" (Gov't Br. p. 14). Vve know of no evidence in the 
record! to support such an assertion and no clue to the ex
istence of any such evidence is provided in the Government's 

'-· 
brief.':' 

Moreover, the Government's presentation conta i11s a 
misstatement 0£ the evidence. For in its brief it states, 
without qu;1Jifi<.:alion, thal "since the merger the Clorox 
brand has been featured in sales promotions in combination 
with other Procter products" ( Gov't Br. p. 43). Again 
. there is nq reference to::liiy·recor<l support fo r thi s ~sser
.tion. So fa·;: as any multi-product merchandising of Clorox 
is concerned, t he only evidence bearing on the subject was 

, that Clorox would have little to gain-and might have 
1 something to lose-through the diffusion of its advertising 
impact and image if it were promoted in conjunction with 
other national brands (R. 1389a-1390a; see also R. 74Ga). 

( b) As to advertising disco11nts. The g-ist of the Gov
ernment's claim respecting "substantial new competitive 
adv;:u1tages" is that the acquisition will enable Clorox to 
obtain large volume discounts in network television pro
gram advertising (Gov't Br. pp. 12, 26, 41). Reference is 
mack to discount schedules allegedly permitting discounts 
of 25 to 30% on the sponsorship of network television pro
grams (as distinguished from the purchase of television 

*If the Government's argument is that two coupons can be mailed 
in one cm·dope and thus result in the sharing of the cost of a post; ~ge 
stamp, it is probably correct. Any cost savings in this rega rd, how
ever, certainly cannot be cleeme<l of sufficient significance to warrant 
consideration as a basis for invalidating an acquisition. 

Nor could any such savings be deemed a "competiti\·e advantage,·· 
because the competitors of Clorox are able to do the same thing in a 
joint promotion of their product with the products -0f other wrnpanies. 
In that way, they too can "split the postage'' (R. 1020a). 
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spots).* The Government argues Lhat lid ore the merger 
Clorox was unable to qua li fy fo r !SllCh discounts (Co, .. t Br. 
p. 40) . Hence il implies that Cloro.x advertising; policies \\'ill 
now he clictatcd and !'haped by thei r availability. 

f n this "discount-minded" society, the Govern111cnt\ 
argument mig hl ha Ve Surface <l[)l)(:al lO (he Un i 11 for111Cd 
byn1an. l~ut the a rg11mcn l. ignon;!; pr;u.:tical, cnrnrncrcial 
considerations. 'T'o a knowlcdg'<.:able advertiser . the dwice 
of a ppropriate advert ising 111eclia fo r a product is not' con
trollccl by the ;:n«1ilabili ty of ach·ertisi 11g discoun ts, but 
rather by the requirements of the product and I he desir
ability of obtaining the proper media structure (R. 552a) . ** 

Here the facts a re that Clorox ·Cbernical Co. cli d not use, 
nor clues P rocter use, 1wr is there any C\·idcncc indicating 
that P rocter intends to ur 111iglit use. network television in 
advert ising liquid bk<ich (R. SSOa. G99a. 1396a-1397a, 

*The disconnt;; lo whidi I he C(wcn im<:llt rdcr s apply r>11ly t o 
ti1111: charges in cotJncct ion with the sponsorship of a TV program 
( I~. 55la). There arc:: 110 disco1111 1s 011 "lal<.:111" d1ar.~~t·s \\'hi1.;ll an.: ap
proxirnatcly e•J11:il to t ime charges ( R. SS 1 a, 779a-780a) . ]·lt:nce. the 
discount,- availahk fo1· any givc11 p rngTam \\'Util<f he. :tt 11ius1 . approxi
mately one h;tli the ;u1101111(· rekr n;d to in the Govcrn111cnt's hrid (R. 
SSL\. 77Sla-7t\Oa). i\'!oreo\'l:r. di :;co11nts vari1:d from ne\\\'Ork to nct
\\'ork and there is a \\·ide d iffcrcrn.:e in !lie disamnt ~chr;dulc fo r 
nighttime and daytilllc m:t \\'Ol'k tdcvi:>io11 ( R. 771)a ). 

**The Subco111111i t1ce 011 ;\11 tit n 1s1 a11d !Vlunopol_v oi the Co1111ni1 -
tee on the Judiciary, United S tates Senate. 89th Cong .. 2nd Se-;s .. 
receutly co11dt1ctcd hearings on "Possible Discri111i11u1io11.1· in '/'V 
Advertising." Reference is niade in the Goven uneut brief to lie:t ring:; 
before th is Subcommittee (p. 30 11. 26). One of the wi tnes~es \\'a.; 
Don Durgin, the P resident of the NBC Television Nd work. 1-lc 
testified that the g reat ma jority o-f his brgcst adver tisers spent c<.>11-
siderably more money for "11on-discount" than for "discount' ' t illle. 
( December 14, 1966, pp. 685-686). With reference to the Govern
ment's assertion in footnote 12 at pnge 12 of its hrief that smalh:r 
advertisers paid "40 to 60 percent more' ' than the largest adver tisers 
for "identical covcr;tge," :Mr . Durgi1\ testified tha.t as bet ween the 
ten largest and the ten smallest advertisers, the smallest adn:r ti,,ers' 
average costs were less per thousand households ( December 14, 
1966, p. 689) . 

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale



38 

1432a-1433a). The reason for this had nothing to do with 
adverti sing discounts or financial resources. Very simply, 
Clorox C hemical Co. and ProcLer-as a matter of business 
jmlg111ent on the part oi management and the Clorox adver
tising agency-believe Lhat spot television is the preferable 
media for adn:rtising Clorox liquid bleach. This is because 
of its flexibility, which permits adjustment of the advertis
ing weight to be given to Clorox in particula r a reas ( R. 
13%a-1397a, 1432a-1433a). 

Plainly, the Govcrmm:nt's characterization of prime 
t ime sponsored network television programs as the "prin
cipal media" (Gov't Br. p. 41) for a<lvertising liquid bleach 
is at odds with the evidence.* Not only is the record clear 
that Clorox did not use any such media, but there is no cvi
clencc (rom which it might be concluclecl that it was reason
ably probable that it would. 

Finally, ancl perhaps most importantly, in the light of 
the Government's harping upon the matter of these network 
discounts, is the fact that they have been, or are being, 
clisco11t inued.** l n hearings before this same Senate Sub
committee on Antitrust and lVT onopoly, 89th Congress, Sec
ond Session, which is cited in the Government's brief (p. 
30) , Mr. Durgin, President of NBC, testified that NBC 
was eliminating all volume discounts (December 14, 1966, 
page 683) . In other Congressional hearings, representa
t ives of CBS and ABC testified that such discounts had 
been or were being eliminated (Hearings, Select Committee 
on Small Business, House of Representatives, 89th Cong., 
2nd Sess., Pa rt 2, pursuant to H. Res. 13, pp. 534, 568 
( 1966)). In later testimony before the Senate Subcommittee 

*As is evident from the record there are many ways to advertise 
and promote liquid bleach. Even among the Government's own wit
nesses ·there was no unanimity of opinion as to which method was 
more elTective (R. 775a, 826a. 876a, 903a, 983a). 

**Of course, neither Procter, nor any other advertiser, had any 
control over rate sche<lulcs, :rnd such discounts as were accorded 
were within the sole control and discretion oi the networks. 
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(referred to supra), these representatives con firmed th:tt the 
discounts had, in fact, been eliminated (December 13, 1. 966, 
page 547; December 1.4, 1966, page 638). Only a minor 
"continuity" disconnl is being rclained by l11e networks 
in their rate structure.* 

We submit that it would, indeed, be anornalous for 
any significance of any sort to be attached to this claimed 
"competitive advantage" when it so clearly appears that 
(a) there never was any probability that it would be of any 
impor tance in the advertising of Clorox and (b) even the 
possibili ty of any such "advantage" disappears with the 
discontinuance of the discounts. Tn other words. the perti
nency of these advertising discounts, which represent the 
sole objective "competitive advantage" factor which the 
Government was able to stress, has now evaporated. 

Regardless of all else, we emphasize that this record is 
wholly deficient to permit of any acceptance of the Govern
ment's claims. Despite the Government's accent 011 these 
"discounts" in the a ppellate stages of this procee<ling. tbe 
subject received little attention during the trial proceed
ings. No impartial experts were c:tlk:d tu testify on this 
subject:.** Nor is there any evidence in this record to 
permit any assessn1c11l of their real s ignificance or import. 

And, rema rkably, the Department of Justice h~ts directly 
conceded that it really does not know what w mpetiti vc 

*The ' 'contintii ty discount'' is a modest di!>count av:'li lahle to al l 
advertisers. large or small, who are will ing to make a bin<ling cnn1mit
ment to participate i11 a network program at least once every two 
weeks fo r the period of a year. rt is not a quantity or volume purchase 
discount. 

**In lieu thereof, the Commission relied upon economic theory to 
bri<lge the gap bet ween claimed advcrfr;ing "advantages" and their 
probable effect on competition in the liquid bleach industry. The 
Commission's opinion is replete with references to ext rn-record writ
ings. lt draws upon theo ries (many o{ them disputatious) extracted 
from among 85 citations to 43 of such writings. None of these writin~s 
m ·lS based upon studies of the li<]uicl bleach industry. The fall acy of 
any attempt to generalize or analogize from industry to indu'.'.try was 
noted by a recognized authority in the fieJd of the economics of advcr-
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significance these discounts ever had in any event.* T h<.! r e 
is nothing here upon which any inform<:cl judgment could 
be..: predicated to the cn<l of treating these discounts as a 
basi~ for im·alidating a conglomerate an1ui sitio11 under 
Section 7. 

The foregoing demonstrates that the Government has 
failed to sustain the burden of ils argument that there arc 
any discernible..: "advantages'' result·i11g from the substit·.1-
1 ion of rroi.;Lcr for Cloro:>.. \\"hkh ha vc.: w rought, or are 
likely to bring about, any significant change in competitive 

t1s111g. Directing comments to this very point, he notes that in the 
cigarette industry (referred to at page 40. n. 39 of the Government's 
hrid) his O\\"n studies clisclo.:;cd that advertising advantages \\"ere 
there a harrier to entry. Nc\"crthde!'s, and with particular refrrence 
to the bleach industry. he ob-;erved that general principles resulting 
frolll empirical studies i11 some industries cannot indiscriminately be 
applied to another. T ennant. "// 11 li.co11n111is(s View." Symposium: 
"A elver! isin~, Compel·ition an cl the Antitrust Laws," August 10- l 3, 
1964. 26 A. 13. A., Section of 1\ntitrust Law 16S, 174. 

Procter maintained belo\\" and repeats here that the Commission's 
critical reliance upon extra-record evidence was violative of due 
proccs~ anti. Section 7 ( c) of the ..-\dministrativc Proced11re Act 
( 5 U. S. C. A. § 1006( c)). The court below held, however, that the 
extra-record writings were general in nature and not directed 10 the 
facts of this case (R. 1558). \Ve bclieYe that its holding was in error. 
\Ve rontend that the Commission's utilization of, and reliance upon, 
these materials. as a substil utc fo r evidence, constitutes a further 
basis for affirmance of tile decision below. 

*Mr. Edwin l'vI. Zimmerman, Acting Assistant Attorney General, 
Department of Justice, recently appeared as a witness during lhe 
hearings referred to in the footnote at page 37, supra. Speaking on 
hehalf of the Antitrust Division. he slated, ''I wish to repeat that we 
do not know to what extent, ·if at all, these forn1s of discrimination 
I in the television advertising rate structure] exist. Nor do "·e kno\\' 
how serious an impact they may have .... r\•V]e have no view one 
\\'ay or the other on whether we have an octopus or a pussycat here." 
(pp. 724-729). 

Also. in the light of this statement we cannot reconcile the Govern
ment's unrestrained characterizations of these discounts a s ·'price 
discriminations" which might run afoul o( certain sections o[ the 
antitrusL laws (Go\"t Br. p. 47). Certainly we a re not aware of any 
proceeding. instituted by any agency of the Go\'ernment, in \\'hich any 
such charge has been pressed. 
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conditions in the liqu id hlcacli industry. T hese conclusion . .:; 
are applicable to existing as well as supposititious potential 
cornpetilors. The Con.:rnmcnt's failure lo sustain its claims 
respecting :rnti-competiti,·c efiecls from competitin.: "ad
vantages" is further refkclcd in the post-acquisition evi
dence which we next discuss. 

B. TI1e Claim That A(~tual Competition in the Bleach 
Industry May Be "Chilled" As a Result of the Ac
quisition Finds No Support ht the Rccor<l. 

The effect of the acquisition upon actual wmpetition 
in the bleach industry has received little atlenti0n in the 
Government's brief. T here is no direct claim t hat thc busi
ness of compctitors has been advcrs1.:ly affected. Perhaps the 
Government's strongest stat·cment of its position respecting 
existing competition is included in the caption of the last 
section of its brief. There it states that the mcrg-cr "tended 
to chill such competition .. . as remained in the bleach in
dustry" ( Gov't Br. p. 52: sec also p. 23). Even this state
ment is related to some imagined ·'chi ll ing effect" upon 
possible "expansion'' activities of actual competito1·s. 

Neither the "competitive advantages," which \.ve have 
just discussed, nor the post-acquisition events support the 
Government's claim. 

( 1) The pos t-acquis ition events now emphasized hy the 
Govcrrnnent l cncl no support to its position, and the 
first decision o{ the Commission so held . 

The Government's brief generally seeks to obscme the 
evidence of record concerning the years following the acqui
sition. It does refer to ce r tain events which took place in the 
first of the post-acquisition years as indicative of Clorox's 
enhanced "competitive capabilities'-' (Gov't Br. p. 46). 
EYen as to these events. there is no forthright claim that 
they were a result of the acquisition. Nor is there any cvi-
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dence that these occurrences arc related to any such "en
hanced" capabilities. And the claims, i( made, wonlcl have 
no support in this record. Yet. the Government's discussion 
of these events has certainly been shaped so as to imply that 
had it not been for the acquisition, they would never have 
transpired. 

Thus, at page 20 and in the footnote at page 46 of its 
brief, the Government refers to the fact that after the 
me1·gcr, Clorox began using sales promotions. But it docs 
not openly contend that the use of such promotions was 
prompted by, or came about as a result of, the acquisition. 
Instead, by a post hoc propter hoc approach, it implies a 
causal relation. None is shown.* 

At three different places in its brief, the Government 
refers to an incident occurring in Erie County: Pennsyl
vania (Gov't Br. pp. 20-21, 46, 52).** This was a competi
tive situation in which the major competitor of Clorox com
menced the distribution of its bleach in that area some two 
rnonths after the acquisition. The initial sales campaign 
featured the new Purex container, heralded by Purex as the 
"fi rst major improvement in the packaging of liquid bleach 
in the industry's history" (RX 114, R 392X, 1486a). The 
introductory campaign was implemented by an intensive 
advertising and promotional campaign, offering price re-

*All of such sales st·im11li \\'ere \\'ell kno\\·n to, and had heen use<l 
in the ho11sehold liquid hleach industry prior to, and following, the 
acquisition (R. 744a. 74Sa. 759a, 8J&t-837a. 842a. S46.1.-847a. 877a-
878a. 904a, 950a. 1007a, 1042a-1043a, 1046a-1048a. l056a, 1059a-
1060a, to89a). These techniques were \\'ell known to Clorox Chemical 
Co. management an<l its advertising agency (R. 676a-677a, J 384a
t 38Sa). None \\'Cre used which had not previously been conceived or 
considered by Clorox Chemical Co. prior to the acquisition (R. 68Sa-
687a, 1415a-1416a). Their use was in no way attrihutahle to the 
acquisition (R. 1384a- l33Sa). 

**The Commission at one point in its opinion had referred to the 
same incident as an example of the "often intense price rivalry" 
prior to the acquisition (R. 45 la). 
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ductions on all bottle sizes (R. 1 SG4-l ~65: see also CX 
454/\-C. R. 191X-193X, 754a). \tVifhin the short space of 
less than two months after its entry into Erie, Purex had 
captured 32.5 % of the entire market ( CX 450, R. 189X, 
796a) . As the Government's own account of the facts 
shows. more than half of the share of the new market which 
Pure~ achieved was oblainccl at the e~pense o( Clorox 
(Gov't Br. p. 20) . 

Clorox countered this new promotional effort with a 
defensive ad\·crtising and promotional campaign of its own 
(R. 71Sa-718a, 156S). 1n lhe ensuing months the Purex 
brand share of market ckclined and Clorox \\·as able to 
regain its lost market share ( CX 450, R. 189X. 796a). 
Purex retained and held a 111ini111u111 o{ 7 % of !he market 
(R. 1493a). 

The observations of t he court below respeding- this com
petitive encounter appropriately summarize its insignifi
cance ( R. 1565) : 

·'wi·thout the merger Clorox could, and in all 
prob:i.bility would k1 \'C rc:>ortcd to the same 
measures and in all likelihood it would have 
obtained the same results. lt had the know-how 
and t·he necessary tinances to do so." 

Nothing involved in this incident supports lht: Government's 
claim that the acquisition enhanced the ability of Clorox 
"to repel competitive forays by existing bleach prnducers" 
(Gov't Br. p. 52). 

Reference is also made to the acquisition by Purex of 
the Fleecy-vVhite brand of liquid bleach. It is wholly un
realistic to attr ibute that acquisition, even in :part, to any 
"concern" by Purex tha t it could not compete with Clorox 
under Procter ownership (see Gov't Br. pp. 21-22 and 46) . 
Purex has certainly evidenced nu tirnidily over th<.: years in 
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competing with Procter in its other product lines. For c:x.
ample, in its extcnsiYe expansion program through acquisi
tion . it has acquired at lcasl two soap companies (RX 77B, 
R. 361X, 1260a) . These wen: obvionsly directly competitive 
with Pructcr's basic product line. Tt is also engaged in 
com1>ctin(Y with Procter in the dctero·ent field ( CX 438 

b t) ' 

R. l 28X-1 83X, 747a). 
Moreover, long a ftcr the "Erie incicl<.::ne .. (and before 

the purchase o f Fleecy \Vhitc), the President of Purex, 
when he first testified in this proceeding, stated that Purex 
had ''considered" expanding its territor ial market in liquid 
bleach Lut that it had not done so '·uccausc of the narrow 
margin in-or the small margin of profit" in liquid bleaches 
( 1\. 738a-739;1). r-Jt: testil'ied that Pure."' had ·'allocated its 
use of what capital fonds [ it had I .. . available in other 
areas,. (R. 739a) . He made no mention of the "Erie inci
dent" nor was any n1c11Lion made of any concern as to 
Clorox:s competitive strength in connection with the de
cision oi Purex to limit it-s territoria l expansion. 

It was not until al111ost one yea r later wheu he was 
recalled to tcsl'i fy by Commission counsel that he purported 
to relate the acquisition of Fleecy-\iVhite to the Purex entry 
into Erie (R. l492a-1493a).* Thus. every ohjectiYe circum
stance concerning the Fleecy-White acquisition supports 
the inference that Pnrex bought that uran<l, more tha n a 
year after Procter acquired Clorox, because it had no con
cern about co111pc.:ting· :;uccessfully with Clorox.** 

*The ohjcdivity of this testimony must be e\·aluatcd in the light 
.Qf the fact that Purex was the principal protagonist of the Commis
sion iu the prosecution oi this proceeding. The Commission counsel 
\1·ho elicited this tcsti 111011 y is 11uw the I 'n:::ii<leut of J '11n.:x. 

M l~eicn:ncc is made to the "cliscu111 i111iance" o( lhc Vano brand of 
li<p1id lilcach (Gov 't llr. p. 46). Any fair apprnisal of the evidence 
must lead to the conclusion that this occurrence hacl nothi11g to <lo 
\\·ith Proctcr's acquisition oi Clorox. lu August 1956 Babbitt, Tnc. 
( Babbit1) acquin·d Chcmic.:als, l nc. which, among its other products, 
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The facts as to these post-acquisitinn ennts nmv ern
phasized by 1 he Go,·crnmcnt \\·ere hd ore the Commission 
when it firs t consickred the lawfolncss of this acqnisition. 
It held th;:tt the rcc()rd as th<.:11 conslitutccl ' 'did not provide 
an adequate basis for dcter111 i n1n~ the I ~H.:quisi l\1m's·1 kgal
ity" (R . 254;1). It clearly and 1111equivocally held that the 
c\·idcnce in the record which was bdme it was insnlr1cicnt tn 
establish any violation of Section 7. On the ba~is of tha t 
record, it noted '\.,,e might dismiss the complaint" (H. 
254a). l n:stcacl. i I re111a ndcd the prnu:cd i11g 1·0 tlic hc:a ring 
exarn1rn:r for the recepti(in cif additional evidence (H. 
2S4a). 

( 2 ) 'J1ie post-ac<p1isi1ion evidence refutes the contcnliou 
that the acquits ition lcs1:;ene<l compctilion m· that there 
was any prohubility that it would. Such cvi<lcnce was 
e rroneous ly ignored in the second dccil!l ion of the 
Commission . 

.. When this matter came before the Commission for t.he 
second time, it held thal the :iclditional ev idence ac\cluc1.:d on 
the remand, covering four post-ac4nisiti011 years, vvas en
titlcd to no weight (.R . 463a-4Ci4a). 

manufactured and distributed a Jiquicl bleach called Vano ( h'. IOSSa; 
CX 535, R. 211.\., I 088a). The <listrihu1 i<>n of this hrand had never 
extended beyond a limi1cd area i11 the 1·icinity of S:.tn Francisc!J (R. 
I 086a). A t the t i Ille of Babbitt 's purcha:-e. 1 Ile sales of this brand 
had been steadily dccli11i 11g and were relatively insignillcant (CX 
530. Jt 444X, 1087:.. i11 r0111(.T11). The annual !3ahbitt report for 
1956 liste<l the various brands which it had p t1rcha;;<:d from Chcllli
cals, Jnc. But the Bahhitt ma11age111e11l co11siden:d the \/ano liquid 
blca<:h brand so unimportant that it did not even 111cnt1011 its existence 
( CX 5.3.5. R. 21 l X. 2 I 3X. I O&~a). At or about rite tinic oi this acq uisi
tion of Chemical:s. Jnc. (and before the acquisition of Clorox hy Proc
ter), Hahhitt decided not to pn:miotc or adn:rtise Vano liq11irl bleach 
(R. I 094a). Thus. for all practical purpo.qcs. Babbitt's decision to 
di~continue the ma1111fat t\1rc and sale o( Vano liq11itl bkach ante<latcd 
Procter':; acqui"ition of Clorox by so1111.: 111011th:;. This i11sig11ifil'ant 
and obscu re event i ~ proof ni nothing-. 
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Plainly, the Commission was in error.* The Govern
ment's efforts to rationalize the Commission's treatment 
of this edde11ce ( Gov't Br. p. 45) in the light of this 
Court's subsequent decision in Federal Trade Commission 
v. Cousolidatcd Foods Corp., ~~80 U. S. 592, is contrived. 
This Court there held that post-acquisition evidence, like 
any other ev idence, should be considered in a Section 7 
proceeding. Id. at p. 598. 

H erc, that undisputed evidence showed: 

First: There was no significant difference between 
the post- and pre-acquisition growth trend oE Clorox 
(RX 134A, R. 399X, 1537a). 

Seco11d: The competitors of Clorox, in the fonr 
years subsequent to the acquisition, have sold more bleach 
for more money than they did in the four years prior to 
the acquisition. Specifically, they sold almost 200.000,000 
more 32-ouncc equivalent units of liquid bleach than they 
had sold in the four years immediately preceding the 
acquisition-repn~senting added sales of more than 
$45,000,000 (RX 137, R. 421X, 1547a) . 

Third: Tn the last year for which share data are 
available, the competitors of Clorox sold more bleach 
for more money than they had sold at any time previ
ously in the history of the liquid bleach industry (RX 
137, R. 421X, 1547a).** 

In no sense do we urge that these statistics are con
clusive in determining the validity o{ this acquistion . They 

*\·\iith reference to the failure of the Commission to consider 
this evidence, the court of appeals noted (R. I 566) : 

" \·Ve think the Co111J11ission w<i.s in er ror in ruling that 
post-merger evidence was acimissihlc only in 1111us1ial cases 
and that it crept into the record needlessly in the present 
case, and in giving it 110 weight." (Emphasis added.) 

**In the same period the Clorox share of market declined from 
its share in the previous year for the first time in frs history (HX 
134.A, R 399X, 1537a). 
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do, however, reflect the actual competitive situation in the 
liquid bleach industry in the four years following the 
acquisition. This evidence of the improvement in the busi 
ness of the competitors of Clorox is a direct refutation of 
the Government's assumptions that their competition would 
be "chilled." For it indic~ttes that in the years since the 
acquisit ion their competil'icm has been vigorous and success
ful. It is plainly significant in rebutting any probability 
that cornpdition may be substantially lessened in the future. 

There is another significant fact emerging from the 
post-acquisition evidence. The Government in its hrief has 
referred to the testimony, in the original record, of com
peting bleach producers (Gov't Dr. p. 21 n. 21 ). S hortly 
after the acquisition, they had expressed their concern 
respecting Procter's competitive capabilities. \i\'hen the 
Commission remanded this proceeding for further evi
dence. its order of remand encouraged, if it did not liter
ally invite, the recall of competing bleach µ roducers to 
testify as to any actual effects of the acquisition upon them 
( R. 252a, 254a). These prior witnesses co11ld, of course. 
have been made available on the remand had counsel chosen 
to call them. And at the time of the remand hearings, they 
would have had four years of actual .post-acquisition cx
penence. 

Yet, no testimony was adduced from these competitors 
as to whether any of their ;'concerns" had been well 
founded or borne out Certainly, counsel for the Commis
sion would have rccaHed them if their business had in any 
way been adversely affected by the acquisition. or their com
petitive efforts "chilled.·" The failure to do so, coupled with 
the prosperity of these cornpetitors in the post-acquisition 
years, compels the conclusion that: they contin ue to be a 
viable factor in this industry, and that there is no reason
able probability that their competition may be diminished in 
any respect. 
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IV. 

NO DE'fF.RJ\ITNATION OF ILLEGALITY CAN H.E PREDI· 
CATED UPON TILE POSSIBILlTY THAT THE SIZE OF 
PROCTER 1\'JA Y HA VE DETERRENT EFFECTS UPON POS· 
SIBLE POTENTIAL ENTRANTS 

Finally, Lhi s brings us to lhe consideration of a claim 
which nms throug hou t t·he Government's br ief. Implici l in 
its argumentation is thal it matters not whether there is any 
substantial c,·idence to support its claims as to the nature 
or probable effects or the claimed "competitive advantages" 
whicl1 it has s tressed. ;\lso, that it matters not whether 
there is any showing· that these have had, or probably will 
have, any effect upon existing competition. lt is urging 
that the bare possi·bi lity of anti-competitive effects- stem
ming solely from the size of Procter-is enough. It says 
that these possibilities may have such deterrenl effects u pon 
some class of supposiritious potential entrants as to con
stitute a violation of the statute. 

A. Assumptious Based on Possibilities Stennuing Solely 
From the Size of Procter Are Unsustainable. 

\"Ale haYc shown that there is 110 substance to the conten
tio n that any of the specific cost savings or other "advan
tages" emphasized by the Government wonld result in any 
discernible or significant anti-competitive effects (pp. 33-
41. su pru ) . And e,·en the Go,·ernment docs nnt suggest that 
P rocter's size would be utilized to engage in p redatory or a ny 
other recognized anti-competitive pract ices. 

So, in the fin:tl analysis, the c;O\·ernment' s claim comes 
down to the proposition that possibilities: stemming from 
the size and "availability:' of add itional resources (the 
necessary concomitant o [ any merger ), represent som~ 
aut omatic increase in the barriers lo e11try which is violati ve 
of Section i. lt is supported by noth ing more than the 
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"visceral" assum ption that : "Of course, anybody who ever 
proposed to enter the business would be deterred IJy P roc
ter 's size." But here there is nothi ng- 1·0 support cilher the 
"of course' ' or the assumption that. in this sdling. Proctcr's 
size or resou rces \\·oukl have any such effect. 

Yet it is t·h is pre-occupat ion with ''size" wh ich underli es 
the Commission's decision. T he court of appeals recog
nized that it was thi s . rather th;m any likclihoocl that thi;.; 
part icula r ac<] uis ition would contravene Section 7. which 
u nderlay the Commission's decision. Jn the concl11di11g pa rt 
of its opinion it said (R 1.568-1569) : 

"The Supreme Court has not ruled that bigness 
is unla wful, 0 1· that a large con 1pany may not me rge 
with a sma ll er one in a di ffere nt· ma rket fi eld. Yet 
the size of P rocter and its legitimate . successful 
operations in reb tecl fields pervades t he en tire opin
ion of the Commission , and seems to he the moti
vating fac tor which influenced the Commission to 
rnl.e that the acqu isition was illeg-a l." 

This is an apt sum mary of the Commission 's decision. The 
"possibili ties" which it a ttributed lo "size" ar c not cog
nizable u nder the statute. 

B. TI1Cre Is Nothing T o Suppo rt the Govc1·umc11t's As· 
sumplions As To the Existence of An y Class of Pro· 
sv cctivc Eutra11lis , Or As To An y Reasons Why Entry 
Might De Dete rre d. 

T he Covcrnmem's claims respecting clderrent effects 
u pon potential compet itors are a lso undermined by another 
set of assumptions w hich it has had to make. These pertain 
to the existence of a class of li kely entrants. as wd l as to 
"why" or in what respect they would he deter red by the 
so-ca lkcl "bai-r iers to entry" accented by the Covernn1ent. 
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While Section 7 explicitly speaks in terms of a sub
stantial lessening of ''competition," the concept of "com
petition" cmbrac<.:s certa in restraint s 11po11 potential-as well 
as actual-competitors. But to be within the r<::ach of the 
statute there must be some showing that the potential 
comp<.:tition, al legedly affected, has some substance. There 
11mst be some showing of the likelihood that it both exists 
and would be deterred. Here the Government has nothing 
but ass11mptions to support cither factor. 

As to the existence of any prospect ive entrants, the 
Government simply calls upon its imagination that they 
"111ight" ~Je companies which it calls the "large multi-pro
duct 111an11 focturers of related products" ( Gov't Br. pp. 39. 
49, 5 l). f n this category it lists Lever Brothers, Colg-ate
Palmolive and General Foods. The vacuousness of the 
Government's assumptions in respect of such " prospecti\"e 
entrants" is evident [rom the fo llowing: 

( 1) There is not an iota of evidence in this record 
indicat ing any interest on the part of these or any 
simila r firms in en tering the business at any time. 

(2) The sug-gestion that profit potentials might. in 
the future, make independent entry attractive is simply 
a refl ection of the ultimate in speculation. 

( 3) The obvious realities negative the Govern
ment's assumptions. The companies identified by it as 
" lihcly" entran ts a r e in constant day- to-clay competition 

with Procter in many product lines. vVhy should it be 
supposed that Procter's presence in the bleach industry 
would be a cktcr rent to these firms? \\Thy is it not 
C<tually reasonable lo assume that the very fact that 
Procter now is in the business might well induce these 
very firms to enter on their own ?* 

*See United States v. Penn-Olin Chemical Co., 378 U.S. 158, 174. 
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( 4) Further, as to the Government's li st of ''likely" 
entrants, what is there to warranl a ny assumption that 
t he supermarket chains, fo r example, wou ld be deterred 
from engaging in t his bus iness because of the presence 
of Procter? These large, financially sufficient institu
t ions vigorously merchandise their private label brands 
of bleach in competition with Clorox. They arc also in 
daily competition with Procter in the merchandising of 
their own brands of many other products sold through 
their stores. lf entry ever became att ractive on their 
own, it is captious to suggest that P rocter 's corn petition 
would deter them. 

E mphasizing the fact that the Government's claims are 
based on sheer abstractions is the circumstance that all 
of the matters , to "'bich we have a lluded ahovc. were sus
ceptible of proof if a ny substance auachecl to them. The 
substantiality of any effect of P roctcr's entry upon ot1 1cr 
possible entrants (if such exist) is not a 111at rer to he 
g leaned from t reati!>CS, or to he based on surmise and con
jecture. It is a matter of e,·idence. \Vitnesses from the 
companies which lhc Government says might be likely en
trants could have been called to testify. Other proof could 
have: been offered. Speculation would be unnecessary. 
None of this occurred and the r ecord here contains nothing 
supporting the validity of the Government's assumptions. 
And this defect in proof infects all of the Government 's 
deductions respecting restrain ts upon the entry of potential 
competitors. 

T hus. what is here being urged is that a violation of 
Section 7 can be pred icated upon the possibilit'y that as
sumed anti-compeLitive eff ccts might deter the possible 
entry of assu.111.cd prospective competitors-as to none oE 
w hich is there any evidence t hat they e\·er had, or were 
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likdy to liaYe, any inLt;rcst in enteri ng the business. This 
is t he antithesis of Lhe rcquin.:menl of th<.: statute t hat Yiola
tions can only be based upon ''probabi lities''-and only such 
probabilities as are establishe<l l.Jy substantial evidence.* 
The Cm·ernment is relying- upon the very type of ephemeral 
possibility which is not cognizable under Section 7. To pred
icate illcgaliLy upon such illusory restraints t ranscends all 
recognized concepLs of the scope of lhe statute. 

The Guvc:rnmcnt acknowledges tlial no such extension 
of the reach of Section 7 has ever been ' 1cxplicitly" recog
n ized in the decisions of this Court ( Gov't Br. p. 34). lndecd, 
it has not. And neither should it be. Nor is anything added 

*However unnecessary, we set out passages £rom opinions oi this 
Court enunciating this essential principle. 

Jn Brown Shoe Co. v. United States, 370 U. S. 294, this Court 
said (at p. 323): 

" ... Congress used the words 'may be substantially to 
lessen competition' ... l emphasis supplied by the Court j. to 
indicate that its conrern was with probabilities, not certainties. 
Statutes existed for cleating with clear-cut menaces to com
petition; no statute was sought for dealing with cp!tc111cral 
possibi/1ties. ivlergers with a probable a11tico111pctitivc cfJect 
were to be proscribed by this Act." (Emphasis a<l<led except 
where otherwise noted.) 

And in a footnote on the same page of -its opinion, it quoted from the 
final Senate Report: 

''The use of these words ("may be"') means that the bill, if 
enactt:cl, would not apply to the mere /JOssibility but only to the 
reasonable probability of the prescribed [sicj dlcct. ... " 
(Emphasis added.) 

In Federal Trade Commission v. Consolidated Foods Corp., 380 
U. S. 592, 598. it was noted: 

"The 'mere possibility' of the prohibited restraint is not 
enough. (United Sia/cs v. dri Po11t & Co., supra, p. 598). 
ProLability of the proscr ibed evi l is requ ired, as we him~ 
noted ... . [TJ he force of § 7 is still in probabilities .... ·· 

J n the concurring opinion in the same case, it is stated at page 605 : 
"The touchstone of § 7 is the probability that ccm1petition 

will be lessened. But before a court lakes lhe draslic Slcp of 
ordering cli,·estiturc, the e,·idcncc must be clear that such a 
proLaLility exists." 
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by the Government's assertion that it is "reasonable" lo ap
ply its theory to conglomerate mcrgtrs (Gov't Br. p. 34) . 
For whdher ''n :asunauk'' or not in the eyes of tht:: enforce
ment agencies, the Congress has sanctioned no such pr inci\Jle. 

Congress knew ahout conglorneratc n1e rgers. H ae! iL 
intended that t li cy should be bannc:d o r t·ha l the si:ce nf 
merging companies should ·be the stancb.rd of illega lity, or 
that speculation b.\· enforcement agencies could he the sub
stitute for substantial <.:vid<.:nce, it \\"uu ld han: so lcgi.-;lakcl. 
T his it did not do. 

Yd, under the theory her<.: espoused, ever y di n.'. rsilica
tion by acq uisition 011 the par t o{ a brge business entity 
would represent a ''lessening'' of the poten t ial t:(imptl it iun 
of potentia l cmrants. For in ever y such acquisition there 
would be "substituted" the ·'size'' of the acqui ri ng com
pany. The reach of the Govcrmrn:nt's tfo::ory would endow 
it with the power to proscribe all snch mergers where, in the 
arbitrar y judgment of the en r(ircemenl ag-encics. "~ize'' 

would gi\·e rise t~' possibilities that !--nrne lessening· of com
petition might r csu lr. A ny such standard ,,·ould make 
judicia l review an empty g-csl1m . .:. a nd would fr ustrate the 
intenclment of the legislation. 

In its petition fo r certiorari t he Covernn11..:n t reprcsc.:ntccl 
that thi s case posed th<: prol>lern of evolving "pr oper legal 
stancla rcls" for jndgi ng conglomerate mergcn; ( p. l l ) . l t 
u1·gecl tha l lhe rejection of the Commiss ion 's ''standards" 
would impa ir lhc Government'~ ability to proceed against 
mergers of this type. I ts position is untenable. T he vitality 
of Section 7 is not savpecl or diminished by the determinaticin 
that in lh is case the Governme nt has not sustained its bmclen. 
T he effectiveness o f the stalute, in the proscr iption of 
mergers which contravene it. is not cunaikd by the r ecngni
tion that the Government has fa iled to support its con
clu sions by subs\.anl ial evidence. T he ilff1rrnance of the 
decision below, so clearly r eC)uirecl by the record here, s imply 
means that t he standards established by the stalute and 
enu nciated by this Court ha,·e not Leen satisfied. 
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CONCLUSION 

For all of the foregoing reasons this protracted litiga
tion, which is now in its tenth year, should come to a close. 
We respectfully submit that the decision of the court of 
appeals should be affirmed. 

Respectfully submitted, 
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