FTC v. Staples, Inc.
No. CV 15-2115 (EGS), 2016 WL 2899222 (D.D.C. May 17, 2016)
Court:	D.D.C. (Judge Emmet G. Sullivan)
Deal:	Staples to acquire Office Depot for $6.3 billion (cash and stock)
History:	Deal announced February 2015
FTC conducts HSR investigation 
Dec. 7, 2015: FTC commissioners authorized complaint; staff files for preliminary injunction to enjoin merger pending final FTC administrative determination on the merits (FTC Act § 13(b))
Plaintiffs:	FTC (invoking FTC Act § 13(b) for its cause of action) (Compl. ¶¶ 22-23)
Pennsylvania, District of Columbia (invoking Clayton Act § 16 for their cause of action) (Compl. ¶ 24)
Complaint:	Clayton Act § 7: Acquisition, if consummated, would lessen competition in the “sale and distribution of consumable office supplies to large B-to-B customers in the United States”
FTC Act § 5: Entering into the acquisition agreement was an “unfair method of competition”
	Query: Why not challenge in local retail markets?
Prayer:	“Temporarily restrain and preliminarily enjoin Defendants from taking any further steps to consummate the Merger, or any other acquisition of stock, assets, or other interests of one another, either directly or indirectly” (Prayer ¶ 1) 
Discovery:	15 million pages of documents produced
>70 depositions taken
Five expert reports
Trial:	March 21, 2016, to April 5, 2016
10 live witnesses
4000 exhibits admitted
NB: At the conclusion of the plaintiffs’ case, the defendants rested their case without presenting any fact or expert witnesses
NB: Defendants also represented to Court that they would terminate their transaction if the Court entered a preliminary injunction and not take the opportunity to defend the transaction on the merits in the FTC administrative proceeding
Standard:	Section 13(b) requires plaintiffs to show: (1) a likelihood of success on the merits; and (2) that the equities tip in favor of injunctive relief.
	“To establish a likelihood of success on the merits, the government must show that ‘there is a reasonable probability that the challenged transaction will substantially impair competition.’ Staples, 970 F. Supp. at 1072 (citation omitted) (internal quotation marks omitted).”
	[Somewhat inconsistently] “This standard is satisfied if the FTC raises questions going to the merits ‘so serious, substantial, difficult and doubtful as to make them fair ground for thorough investigation, study, deliberation and determination by the FTC in the first instance and ultimately by the Court of Appeals.’ [Heinz, 246 F.3d] at 714-15) (citation omitted) (internal quotation marks omitted).”
	“The equities or “public interest” in the antitrust context include: ‘(1) the public interest in effectively enforcing antitrust laws, and (2) the public interest in ensuring that the FTC has the ability to order effective relief if it succeeds at the merits trial.’ Sysco, 113 F. Supp. 3d at 86.”
Facts:
	1.	Plaintiffs define B-to-B customers are those that spend $500K or more annually on office supplies (appx. 1200 companies)
	2.	B-to-B customers prefer to work with a single vendor
	3.	To establish a primary vendor relationship, companies issue FRPs for contracts lasting 3-5 years
	4.	Because of the large volumes involved, businesses typically pay only half the price for basic supplies compared to the average retail customer 
	5.	Other contract features
			Delivery and information technology capabilities
	Customer service
	Upfront payments
	NOT exclusive (contract sets prices, but customers may purchase from other vendors)
	6.	Defendants 
		a.	Staples (#1) and Office Depot (#2) are the primary B-to-B vendors in the United States (πs’ say 79%) and consistently engage in head-to-head competition in bidding for RFPs
		b.	Regional and local vendors exist, but typically do not bid for large contracts
Court:
	1.	Market definition
		a.	Geographic market: Parties agree that it is the United States
		b.	Product market: Consumable office supplies sold to B-to-B customers BUT excluding ink and toner (accepts FTC definition)
			i.	Three Brown Shoe factors support :
					Industry of public recognition (based on parties’ business documents)
		Distinct prices and high sensitivity to price changes
		Distinct customers (e.g., require IT capabilities, personalized customer
 			service, expedited delivery services)
	[Did not address other Brown Shoe factors (product’s peculiar
 characteristics and uses, unique production facilities, specialized vendors)]
			ii.	Hypothetical monopolist test
					Parties agree on test and its applicability
		Shapiro exert testimony
		Customer testimony
			ii.	Rejects Δs’ attack on exclusion of ink, toner, and BOSS (“beyond office supplies”
	Agrees that excluded products are included in primary vendor contracts “the overwhelming majority of the time”
	BUT subject to different competitive dynamics given competition from Managed Print Services vendors (e.g., Xerox, H-P, Lexmark)—Recall, contracts not exclusive, so customers can purchase from other vendors
	Also noted that parties’ market share in ink and toner were lower than they are in the alleged relevant market, showing the lack of “analytical similarity” with the FTC’s alleged relevant product market
	2.	Competitive effects: Using Baker Hughes burden-shifting approach
		a.	PNB presumption triggered
				47.3% (Staples) + 31.6% (OD) = 79% (combined) 
	Post-HHI: 6265
	Delta: 3270
	Post-merger market structure: Dominant firm with a competitive fringe
		b.	Plaintiffs’ additional evidence of anticompetitive harm
			i.	Bidding data shows that Staples and Office Depot shows significant head-to-head competition
	81% of Staples’ bid losses were to Office Depot
79% of Office Depot’s bid losses were to Staples
			ii.	Ordinary course of business documents show that parties view each other as their most significant competitors
			iii.	Fact witness testimony shows that B-to-B customers view Staples and Office Depot as their best options for nationwide sale and delivery and that there is no good alternative after that 
		c.	Defendants’ response to plaintiffs’ prima facie case
			i.	Amazon Business would replace any lost competition—REJECTED 
	Although AB has some impressive strengths, it—
(1) lacks of RFP experience
(2) has no commitment to guaranteed pricing
(3) lacks ability to control third-party price and delivery [half of AB’s sales are through 3Ps]
(4) has no ability to provide customer-specific pricing
(5) lacks customer service agents dedicated to the B-to-B space
(6) has no desktop delivery
(7) has no proven ability to provide detailed utilization and invoice reports
(8) lacks product variety and breadth 
	Also, has a low market share projected for 2020, so are unlikely to provide significant additional competition
	WDC: The court could have gone further: Assume that Amazon was able to take 30% of the business from each of Staples and Office Depot. Then the shares would be Staples 31.1%, OD 21.1%, and AB 26.7%. This still gives a combined share of over 55%, a delta of 1465, and a post-HHI of 5175, which should be enough to trigger the PNB presumption. 
[bookmark: _GoBack]		b.	WB Mason and other competitors would grow to replace any lost competition—REJECTED 
			i.	Distant #3, with less than 1% market share
Does not have resources to serve nationwide customers
Does not bid for large RFPs outside of Masonville (where it is located)
CEO testified that WB Mason does not have the desire or ability to compete with the merged company outside of Masonville
				Moreover, costs are higher than Δs, since WB Mason and other competitors have to purchase through wholesalers rather than manufacturers
				Court: No evidence that supports defendants’ contention that a collection of regional or local office supply companies could meet the needs of B-to-B customers


	3.	Weighing the equities
		a.	Public equities favoring PI
			i.	Effective enforcement of the antitrust laws
			ii.	Public interest in ensuring that the FTC has the ability to order effective relief if it succeeds at the merits trial.
		b.	Public equities favoring defendants: None
		c.	Court: Private equities favoring denial of PI cannot defeat public equities favoring PI


Market share calculation for Amazon Business entry
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