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Competition between Aetna and Humana 
for Medicare Advantage consumers is 

important and worth preserving 

Medicare 
Advantage 

Market 
Definition 

Competitive 
Effects 

Proposed 
Remedy 
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This merger would combine two of the leading 
Medicare Advantage insurers in the country 
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Humana is the largest. Aetna is the fastest-growing. 
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See ¶ 40, Ex. 3, and Ex. 18, Expert Report of Aviv Nevo, Ph.D. (Oct. 21, 2016) 

Members, 2016 
Expansion Counties, 2011-2016 



The sale of Medicare Advantage  
is a relevant product market 

4 
PX0014, at 6 (Oct. 8, 2014)  



“Reasonable interchangeability”  
is different from  

“functional interchangeability” 
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“The outer boundaries of a product 
market are determined by the 
reasonable interchangeability of use or 
the cross-elasticity of demand between 
the product itself and substitutes for it.”  

Brown Shoe Co. v. United States,  
370 U.S. 294, 325 (1962)  

“[F]unctional interchangeability should 
not end the Court’s analysis.” 

FTC v. Staples, Inc., 
970 F. Supp. 1066, 1074 (D.D.C. 1997) 



Seniors first choose the product segment  
that is best for them 

6 

PX0519 (2017 Medicare & You Handbook)  
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The availability of multiple choices  
does not mean that every option is  

a competitive constraint 

“All tax preparation methods 
provide taxpayers with a means to 
perform the task of completing a 
tax return, but each method is 
starkly different.” 

U.S. v. H&R Block, Inc.,  
833 F. Supp. 2d 36, 54 (D.D.C. 2011) 

“[E]ven though it is true that 
other beverages quench thirst,” 
carbonated soft drinks are an 
“appropriate ‘line of commerce’ 
for measuring the probable 
effects” of a merger between 
Coca-Cola and Dr. Pepper. 

FTC v. Coca-Cola,  
641 F. Supp. 1128, 
1132-33 (D.D.C. 1986), 
vacated as moot,  
829 F.2d 191  
(D.C. Cir. 1987) 
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Courts look to two main types of evidence: 
“Practical indicia” and economic experts 

Unique production facilities 

Distinct customers 

Distinct prices 

Sensitivity to price changes 

Specialized vendors 

Product’s characteristics  
and uses 

Industry or public 
recognition of the market 

as a separate  
economic entity 

Brown Shoe 
“Practical Indicia” 

See Brown Shoe, 370 U.S. at 325. 



Medicare Advantage has distinct characteristics 
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Additional 
benefits 

offered by 
most plans 

Basic 
benefits 

Ex. 7, Expert Report  
of Aviv Nevo, Ph.D.  
(Oct. 21, 2016) 



Aetna and Humana recognize the differences and 
organize their businesses around them  

10 
PX0021, at 5 (Sept. 22, 2014)  

“when lining MA and Med Supp up side-by side . . . 
the products are apples and oranges” 



Aetna and Humana recognize the differences and 
organize their businesses around them  

11 

Soistman dep. at 251:6-13 (Oct. 13, 2016) 

“They run on different 
platforms. They have 
dedicated teams, a 
dedicated leader. You 
know, they’re different – 
their business models are 
different.” 

- Fran Soistman 
Head of Government Business at Aetna 



Aetna and Humana’s competitive energy focuses 
on other Medicare Advantage insurers 

12 PX0154, at 3 (Mar. 26, 2015)  
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Aetna and Humana’s 

Termination Data 
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Switching within MA 
based on CMS 

Disenrollment Data 

See Ex. 7, Supplemental and Rebuttal Report of Aviv Nevo, Ph.D. (Nov. 11, 2016) 

Seniors do not treat Medicare Advantage  
as being “reasonably interchangeable”  

with Original Medicare 
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Econometric evidence consistently finds 
that the sale of Medicare Advantage is a 

relevant product market  

Percentage of Complaint Counties Passing the  
Hypothetical Monopolist Test 

Using Prof. Nevo’s 
preferred demand 

estimate 
100% 

Using eight of  
Mr. Orszag’s  

preferred demand 
estimates 

98% 

99% 

99% 

99% 

96% 

99% 

99% 

99% 

Ex. 14, Expert 
Report of Aviv 
Nevo, Ph.D. 
(Oct. 21, 2016); 
Ex. 3, 
Supplemental 
and Rebuttal 
Report of Aviv 
Nevo, Ph.D. 
(Nov. 11, 2016) 
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Aetna and Humana  
are close competitors 

Medicare 
Advantage 

Market 
Definition 

Competitive 
Effects 

Proposed 
Remedy 



Over 1.6 million seniors are enrolled in  
Medicare Advantage in these counties 

16 

Over 970,000 of them are enrolled in an Aetna or Humana 
Medicare Advantage plan. 
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The merger is presumptively unlawful  
in all 364 counties 

presumptively 
unlawful 
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Ex. 16, Expert Report of Aviv Nevo, Ph.D. (Oct. 21, 2016) 
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The merger is presumptively unlawful  
in all 364 counties 
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Ex. 16 & Appendix I, Expert Report of Aviv Nevo, Ph.D. (Oct. 21, 2016) 

Shawnee County, Kansas 

Mecklenburg County, 
North Carolina 

Polk County, Iowa 
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The merger is presumptively unlawful  
in all 364 counties 
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See PX0378 & Appendix I, Expert Report of Aviv Nevo, Ph.D. (Oct. 21, 2016) 

Mecklenburg County, NC 
(Charlotte) 
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The merger is presumptively unlawful  
in all 364 counties 
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Polk County, IA 
(Des Moines) 

See PX0378 & Appendix I, Expert Report of Aviv Nevo, Ph.D. (Oct. 21, 2016) 
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The merger is presumptively unlawful  
in all 364 counties 
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Shawnee County, KS 
(Topeka) 

See Appendix I, Expert Report of Aviv Nevo, Ph.D. (Oct. 21, 2016) 



22 

Aetna and Humana  
are close competitors 

- Nancy Cocozza,  
Head of Medicare Business at Aetna 

PX0007, at 1 (Mar. 25, 2015) 
 “Humana and Aetna 
dominate the Kansas 

City market” 

 “We compete with  
them everywhere” 

- Patrick Farley,  
Sales Director at Humana 

PX0050, at 3 (Nov. 2, 2015) 

 “Our #1 NC 
Competitor Aetna” 

- Cindy Follmer,  
Medicare General Manager at Aetna 

PX0397, at 1 (Mar. 28, 2014) 

 “Humana will be our 
most serious threat  
in the near future” 

- Kevin Meriwether  
Southeast Division Leader at Humana 

PX0512, at 9 (undated) 

 “Aetna – only strong 
competitor to  
worry about” 

- Humana “1st Look” 
Competitor Analysis 

PX0455, at 67 (Aug. 24, 2015)  
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The merger would create over $500 million 
of annual harm to seniors and taxpayers 

$358 million in annual harm to seniors 

Higher prices 
Lower benefits and 

quality 

$145 million in annual harm to taxpayers 

Higher CMS payments to  
Medicare Advantage insurers 

See ¶¶ 214-16, Expert Report of Aviv Nevo, Ph.D. (Oct. 21, 2016) 
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The proposed divestiture is  
risky and would not remedy the harm 

Medicare 
Advantage 

Market 
Definition 

Competitive 
Effects 

Proposed 
Remedy 



Molina Would Not Receive: 

A business with tens of thousands of 
provider contracts 

The infrastructure of an ongoing 
business 

A recognized brand name 

An existing broker network 

Employees, including experienced 
Medicare actuaries and sales staff 

A business with value-based contracts 
with providers 

Physical locations, including sales 
office and Humana Guidance Centers 

25 

Aetna and Humana are not selling the assets that 
are necessary to compete effectively 
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Who is Molina? 

“You have probably 
received numerous 
inquiries for your 
Medicare and 
commercial business, 
but not Medicaid. This is 
where Molina can help.” 

- John Molina 
Chief Financial Officer at Molina Healthcare 

PX0105, at 1 (Jan. 5, 2016) 

“For the past 35 years, 
Molina has been focused 
on the Medicaid 
population.” 
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Molina has a record of failure  
in Medicare Advantage 

PX0242 at 1 (Nov. 2, 2011) 

“[B]ut given our inability to produce a 
competitive product . . . I don’t see a clear 
path for success in this line of business.” 
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Molina is a trivial participant in  
individual Medicare Advantage 

Humana 

Over  
2.5 million  

members 

Aetna 

Over 
700,000 
members 

Molina 

424  

members 
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The risk of the proposed divestiture  
will fall on seniors 

PX0086, at 1 (July 1, 2016) 

“this is a very different business 
from what we do, including 
commercial marketing, pricing, 
contracting, etc.” 

PX0083, at 1 (June 30, 2016) 

“The image that comes to my mind is the 
dog chasing the car and we are the dog. 
What happens if we catch it?” 
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The risk of the proposed divestiture  
will fall on seniors 

PX0102 (July 14, 2016)  
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The sale of insurance on  
the public exchanges 

is a relevant product market 

Public 
Exchanges 

Market 
Definition 

Competitive 
Effects 

Evasion 
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Market definition  
is not seriously disputed 
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See ¶ 295-96, Expert Report of Aviv Nevo, Ph.D. (Oct. 21, 2016) 

Percentage of public exchange enrollees in the 
Complaint counties that qualify for a subsidy 

Qualifying Enrollees = 

88% 
 

Average Subsidy =  

77% of premiums 
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Aetna and Humana are close competitors  
on the public exchanges 

Public 
Exchanges 

Market 
Definition 

Competitive 
Effects 

Evasion 
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The merger is presumptively unlawful  
in all 17 counties 
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Ex. 33, Expert Report of Aviv Nevo, Ph.D. (Oct. 21, 2016) 

presumptively 
unlawful 
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Aetna’s withdrawal from the exchanges 
should not be credited 

Public 
Exchanges 

Market 
Definition 

Competitive 
Effects 

Evasion 
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Aetna’s withdrawal from the exchanges  
should not be credited 

October 2015: “We 
view [the exchanges] 
still as a big opportunity 
for the Company.” 

PX0112, at 4 (Apr. 28, 2016); PX0162, at 6 (Oct. 29, 2015); PX0134, at 7 (Oct. 13, 2016); PX0117, at 2 (July 5, 2016) 

July 21: 
Antitrust 
Complaint filed 

April 2016: “[W]e are 
encouraged by our 
year-to-date 
performance” 

May 2016: Aetna tells HHS that 
it “would likely have to revisit 
its plans” for the exchanges if 
the merger is blocked 

July 5: Aetna says in 
letter to DOJ that it “will 
immediately take action 
to reduce our 2017 
exchange footprint” if a 
lawsuit is filed to block 
the merger 

August 15: Aetna 
announces its 
withdrawal from 
11 states, 
including those at 
issue in this case 

April 2016 June 2016 Oct. 2015 Aug. 2016 Feb. 2016 Dec. 2015 
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Aetna’s withdrawal from the exchanges  
should not be credited 

PX0121 (July 22, 2016)  

Day 1 Post-Complaint 

PX0125 (July 23, 2016)  

Day 2 Post-Complaint 

PX0127 (July 24, 2016)  

Day 3 Post-Complaint 
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This merger is not about providing better 
insurance products to consumers 

“The court is not aware of any case, and 
Defendants have cited none, where the 
merging parties have successfully 
rebutted the government's prima facie 
case on the strength of the efficiencies.” 

FTC v. Sysco Co.,  
113 F. Supp. 3d 1, 82 (D.D.C. 2015)  

“[A]nticompetitive effects in one market 
[cannot] be justified by procompetitive 
consequences in another.” 

U.S. v. Philadelphia Nat’l Bank, 
374 U.S. 321, 370 (1963) 
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This merger is not about providing better 
insurance products to consumers 

Despite efficiency 
claims before 
Aetna’s merger 
with Coventry, 
prices went up 
relative to other 
insurers. 
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Ex. 23, Expert Report of Aviv Nevo, Ph.D. (Oct. 21, 2016) 
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Aetna Inc. & Humana Inc. 




