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l. INTRODUCTION

Both sides agree that the issue in this case ish#hether market forces could replace

the

competitive constraint that PowerReviews would hpr@vided had it not been acquired. Wi|th

trial now complete, the answer is apparent. Poeeds has already been replaced, and,

accordingly, its merger with Bazaarvoice poseshmedt to competition. Trial established that

in-

house represents a commanding share of PRR instaia and that Bazaarvoice fades

“aggressive” additional competition in each ofatounts from Pluck, Gigya, Reevoo, and a host

of other competitors. Potential entrants abouAthazon, for one, has all the assets necessary to

sell PRR to websites and testified that it think®wt entering “almost daily.” Tr. 1625:24.

Amazon alone could eliminate any market power Bazage might hope to wield post-merger
Bazaarvoice executives made statements in 20112848 that would give pause
anyone concerned with antitrust policy. Severacexives said, often in colorful language, t
they believed PowerReviews was their primary (olyocgompetitor and that the acquisitig
would allow Bazaarvoice to raise prices and blod#digonal competition. Other stakeholde
however, including members of the board of diregt@aid at the time that they thought th
statements were wrong, occasionally in equallyréoléanguage. Tr. 1394:1-15; DX1880.
More importantly, while talk of “permanent competet moats” and “earthy” metapho
rejecting those ideas can show what various busipesple involved in the merger thought at
time, stopping with the documents as the governrhaatdone is not enough. The real legw
must be done by analysis of market realities. i8edt of the Clayton Act is not an intent-bag
statute. AsUnited States v. Syufy Enterpris€)3 F.2d 659 (9th Cir. 1990), and other cg
demonstrate, courts applying the statute do nolemm mergers based on “bad documents”; {
examine competitive realities to determine whether government (which bears the burden
persuasion at all times) has proven a reasonabbapility of competitive harm.

The government’s case here fails for three indepenictasons.

' The trial transcript is cited as “Tr.” “PFF” @6 to Bazaarvoice’s Amended Propos

Findings of Fact, filed concurrently with this Hrie
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1. First, no matter how the relevant market isrekef (or concentration measured), {
evidence cannot support a finding of actual or pbd® post-merger harm to competitig
Customers testified that they have many equallypetitive alternatives to PowerReviews, g
therefore have not and will not suffer harm. Mulli competitors testified they compsg
vigorously for PRR business or have the abilityetgpand and reposition quickly. Whate
Bazaarvoice employees may have thought at the tfimthe PowerReviews acquisition, t
uncontroverted trial evidence shows Bazaarvoicetimoes to discount substantially, log
customers to other solutions, and otherwise faubstantial discipline from market forces. T
government offered no analysis of post-merger pgidr innovation in response.

The government has failed to offer any supportétdery of market harm. Dr. Shapirg
contentions that legacy PowerReviews customerdegaty Bazaarvoice customers would su
harm each collapsed under rigorous analysis, antiddeto concede that (i) not every sy

customer would suffer harm and (ii) he could ndéitatate any basis for distinguishing custom

he
.

nd

er

€S

he

o

fer
ch

ers

that are likely to suffer harm from those thataoé His additional theory of harm to syndication

customers was abandoned before trial and, in amptewas proven wrong on the merits.

Syndication remains a small (though growing) pdrth® market, and customers can cho
whatever PRR provider they want and still get sgation from Bazaarvoice or other sources.
the end, none of the government’s theories of cotneeharm survived scrutiny.

2. Second, any concern about prospective harmegated by ease of entry a

repositioning. There are no barriers that woulelvpnt sufficient expansion by existing firms

pose

nd

or

entry by new firms. Smaller PRR players that Draro dismisses as “fringe” are aggressively

pursuing Bazaarvoice accounts, fighting for newoaots, and forcing Bazaarvoice to cut prig
Many customers have already deployed robust indhsakitions, and many more could credi
threaten to do so. Amazon could start licensiaghest in class” solution any day it wished, g
behemoths like Google and Oracle have all they nieddegin selling PRR right away. Tl
prospect of any nontransitory increase in markieepris nil.

3. Third, the government did not even establighima facie case. By focusing only

the IR500—Ilong the specific focus of PowerReviewsarketing efforts—the government

DEFENDANT S POST-TRIAL BRIEF -2-
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statistics inevitably inflated PowerReviews’ sigegince. The government’s IR500 data borg no

relationship to PRR revenues; failed to reflect 1ifieto-1 disparity between Bazaarvoice and

PowerReviews; excluded brands (manufacturers);b@asd on a market definition that, withqut

any basis, excluded hotels, airlines, cruise limearketplaces, ticket vendors, and every other

customer not pigeon-holed as a retailer or manufactand even ignored retailer sales thro

Amazon Marketplace (with PRR by Amazon). The gowent equally disregarded supy

substitution. It assigned zero share to rapidastgr such as Amazon, Google, and Oraclg;

discounted the threat of supply from abroad; andjnbred the thousands of PRR customn

supplied by Amazon Webstore and smaller firms M&po. In the end, the governmen

ers

I's

attempt to prove market shares—even in the narrdv BRR market it alleged—was a complete

failure. And its efforts to limit the market toguPRR within the U.S. fared no better.
*kk ok k

The customer evidence demonstrates, not only Heatrterger has caused no harm,
that it has in fact benefitted customers and woltue to do so unless unwound. The me
has expanded opportunities for customers in sytiditaand in obtaining better mid-mark]
solutions in addition to Bazaarvoice’s premium pod; and Bazaarvoice’s investments
research and development have outstripped the coegdenvestments prior to the merger.

The ultimate question here is whether market fore#isbe allowed to work or whethg
the process of growth through an efficient merg#irtve short circuited. The Ninth Circuit h3
recognized that “in a competitive market, buying oampetitors is not merely permissible,
contributes to market stability and promotes thiecieht allocation of resources.’Syufy 903

F.2d at 673. The Court should heed the nearly ioma@ums customer testimony, the clear pg

merger evidence, and the sound counsel of the Niirttuit, and enter judgment for Bazaarvoi¢

. KEY FACTS ESTABLISHED AT TRIAL

A. AS ARELATIVELY SMALL COMPANY IN A COMPETITIVE SPACE, BAZAARVOICE IS
AT A CRITICAL POINT IN 1 TS DEVELOPMENT

Founded in 2005, Bazaarvoice has grown to provaletisns that help businessg

“capture and display online word of mouth aboutcHpe products and services.” PFF 13-1

DEFENDANT S POST-TRIAL BRIEF -3-
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While Amazon and others pioneered the use of PREheynBazaarvoice led the way i
providing a commercial PRR solution to websites Haa not developed their own solutionid.
14. The company has diversified to offer a suiftesacial commerce solutions, tracking tk

evolution of the online commerce industigl. 15.

Despite its rapid growth, including becoming a jelpl traded company in 2012

Bazaarvoice has operated at a loss throughoutisterin 1d. 686-87. Going forward, the

company expects to further diversify its businegsamong other things, (i) entering in the onl

—

e

ne

marketing space through its recent acquisitionarigboard Media, (ii) providing a broader suite

of social commerce products, and (iii) competingendirectly with larger companies in the “B|
Data” space. Id. 73; see alsoTr. 834:18-849:12. This evolution may lead to PRRd
syndication being given away to some custom&ts837:21-840:6; DX0574.

B. POWERREVIEWS’ COMPETITIVE SIGNIFICANCE WASLIMITED AND FADING

PowerReviews competed aggressively against Bazaarvyor certain retail customer
especially in 2011. PFF 929-37. During the timét®“red ocean” strategy, it made a spec
effort to go after large Bazaarvoice accourts. That strategy failed. PowerReviews convel
very few accounts and ultimately parted ways whid strategy’s architectld. 935, 938-43; Tr
1717:9-11. In fact, PowerReviews captured onlgehBazaarvoice IR500 accounts in the er
period from 2009 through 2012. DX1883; Tr. 1043®#4:4, 1883:21-1884:9. By 201
PowerReviews realized it needed to refocus awamy foapturing Bazaarvoice customers &
toward differentiating itself in the market by affeg a fuller suite to small and medium siz
businesses (a “blue ocean” strategy), appointingva CEO to lead that effort. PFF 943.

Despite these turnaround efforts, PowerReviews Igifiaded to thrive in the market. I

last few months resulted in massive operating Bs4eX1387.001 at 8; Tr. 1884:19-1885:2

Documentary and testimonial evidence show it hatl $5.4 million cash on hand at the time
the acquisition, a reserve that would have beeetiEpby late 2012. GX0324 at 6; Tr. 392:2
393:9. PowerReviews had earlier tried and faiteddcure additional capitalization. PFF 11
It also was attempting to carry forward a policyiéreasingits prices, a policy Bazaarvoig

ended when it acquired PowerReviews. Tr. 18948961.

DEFENDANT S POST-TRIAL BRIEF -4-
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While PowerReviews would not have survived longasndependent company targeti

Bazaarvoice’s customers, it had assets that congpltsd Bazaarvoice’s strategic vision.

ng

Its

retail customer relationships enhanced Bazaarwinetwork for gathering data and providing

syndication services. PFF 73. It also gave Bamaeg a down-market solution it previously h
not provided, allowing it to pursue a broader ranfjeustomers.ld. The financial models thg
generated the purchase price Bazaarvoice paiddeefReviews did not build in a premium f
potential future price increases because suchasesewould not be likely to work in light
competitive conditions and would be inconsisterthvidazaarvoice’s long-term strategid. 61-
62. While the purchase price reflected the neegayp PowerReviews’ investors a sufficig
premium to compensate them for their prior investisieit was not especially highd. 60. In
fact, outside parties viewed the purchase pricePfmwverReviews as “not great” and lower th
would normally be the target for a strong exit gehnology companyid. 63.

C. CUSTOMERS HAVE A VARIETY OF PRR OPTIONS

The customers overwhelmingly testified that theyeha wide array of options for PR
services, and that the options available in 20E3manch more diverse than those availablg
2011. In-house solutions are growing and have rnecmore accessible since 201d. 143-50;
Tr. 1458:24-1461:4, 1495:25-1496:3, 1496:14-149,7:1368:6-1875:18, 2090:4-2091:1. |
Macri testified that his company, Wayfair, develd@estrong solution in a matter of weeks. H
236. Signal Group built its own in 15 to 20 hoofswork by a single programmerid. 229.
Even though Sears chose to spend more time andreesoon its internally developed soluti
(which powered Sears.com and other Sears-owned sitduding Kmart.com), that decisiqg
wound up saving the company a substantial amoumtafey. Tr. 1681:13-1682:21. Smal
companies have done the same. PFF 247-49.

Many customers have chosen to obtain simpler PRIRi@as so they can focus on oth
strategies.ld. 49; Tr. 1482:5-11. For them, basic (“widget”) RRolutions make sense, and
government has admitted that these customers willsaffer harm from the transactiond.
2081:8-11. Moreover, many e-commerce platforms Nkagento and hybris have built-in PR

functionality, and others like Demandware and IBM/gbsphere are designed so that switch

DEFENDANT S POST-TRIAL BRIEF -5-
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PRR functionality among competing vendors is agpmas inserting a “cartridge.” PFF 168; Tr.

1497:6-13. Customers seeking a full-service corsraksolution also have options. Hayneedle,
InterContinental Hotels Group (IHG), AutoZone, Ress Cruises, Southwest, New Era, and
Golfsmith all testified that they could turn to prders like Pluck, Gigya, and Reevoo in additjon
to Bazaarvoice. PFF 317, 342, 347, 542, 591. iBeountegration into e-commerce platforms

can help smaller players land major accounts, ggpdreed when IBM introduced Pluck fo
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L'Oreal as an alternative to Bazaarvoice for PER1009; Tr. 2087:21-2088:10.

D. NEW FIRMS HAVE SIGNIFICANT ABILITY AND INCENTIVE TO COMPETE, AND
TECHNOLOGY GIANTS CouLD CAPTURE SUBSTANTIAL MARKET POSITION

As described by Bazaarvoice’s industry expert J&oldberg, the government’s industry
expert Professor Chris Dellaroca, and the customigresses, both PRR and social commerce
more broadly are highly dynamic spaces. PFF 85-95Indeed, Gareth Morgan of
InterContinental Hotel Group testified that he aatnpredict what options might be available|to
him for PRR services in just 18 months becausénithestry is so dynamic. Tr. 1360:21-1361:7.

In just the last two years, an array of companiest treviously did not focus gn
Bazaarvoice customers have started adding PRRidmatity to their offerings, enhancing
existing PRR functionality, or shifting customercés strategies, to take advantage of |the
opportunities created by PowerReviews' exit. DXA8& 19; Tr. 1472:12-1474:15. These
include Pluck, Gigya, Reevoo, eKomi, Lithium, amderal others. PFF 271-438, 468-74, 657

Amazon has particular importance here. First,sitan innovation competitor, and
Bazaarvoice must keep its PRR platform up to htghdards; otherwise its customers will not|be

able to compete with Amazon. PFF 610-24. Secdngrovides a web platform with a PRR

solution that has been adopted by many small toiunedustomers and even household names

2 Mr. Goldberg's trial testimony should remove atgubt that his extensive expertise will ajd

the Court in understanding the facts of this c&&ee Hangarter v. Provident Life & Acc. Ins.
Co, 373 F.3d 998, 1018 (9th Cir. 2004). The govemirseattorney did not cross-examine

him on the core of his expertise and opinions, la@dlemonstrated broad command of the
commercial realities of the industry. Even Dr. fiha said he had no reason to doubt Mir.
Goldberg’s expertise and “learned a bunch abouinihestry from him.” Tr. 1065:2-7.
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like Fruit of the Loom, Samsonite, and Alternatipeparel. Id. 439-50. Third, many retailers
including IR500 retailers like Vitamin Shoppe andfi€2 Depot—sell through Amazo
Marketplace as well as their own sites, and thraingise pages utilize Amazon’s PRR soluti
Tr. 1516:20-1517:4; 1628:11-13, 1745:6-1746:9. afyn Amazon could start licensing its “bg

in class” PRR solution to other sites, which it siolers doing “almost daily.” PFF 105, 111, 6

Unsurprisingly, Bazaarvoice and Amaz
I Ahmed Tr.92:14-24

In addition to Amazon, several major potential ants could easily expand the

offerings. Google already has developed and depldgchnology for collecting ratings a
reviews on its properties, so commercial supplgwth a solution would hardly be a stretch. H
117-20. Oracle, IBM, and salesforce.com all aree@ting in social commerce, and could er
the commercial provision of PRR with instant crédyp 1d. 125-32, 205; Tr. 827:15-830:
The mere possibility that such giants could enisciplines Bazaarvoice, requiring it to contin
to compete to avoid losing its niche to larger cames.

Other social commerce companies could enter as WelinTo is a great example. T
government played a clip in its closing where Twn@stified that it would have to incur certg
costs to enter PRR, including developing and marged solution. Tr. 2108:20-2110:14. WH
the governmentlid not play for the Courtvas TurnTo’s testimony th G
I (ualifying under standard analysis
rapid entry. PFF 100; U.S.D.0.J. & F.T.Gdprizontal Merger Guidelineg 1.32 (1992
(hereinafter, “199Zuidelines).

In a post-trial submission, the government adedrtbe possibility that some retailers mig
be “wary” of purchasing from Amazon because it i®t@il competitor. ECF. 230 at 3. N
such argument was presented at trial. Insteadevltkence was that many retailers elect
sell on Amazon Marketplace, while others use theaAom Webstore as their e-commer
platform. PFF 439-50; Tr. 1516:20-1517:4; 16281B1-1745:6-1746:9. In any event, th
argument is inapplicable to non-retailer custonseish as brands, travel companies, finang
services companies, and many others.

DEFENDANT S POST-TRIAL BRIEF -7-
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E. THE MARKET IS DYNAMIC AND EVOLVING TO SUITE COMPETITION

Mr. Goldberg explained in detail through his repand live testimony that the soci
commerce market has rapidly evolved past the poingre social engagement can be though
in terms of specific point solutions like PRR. TA68:7-1471:9. Rather, in response to ma
forces, competitors are now seeking to take adgenté the efficiencies that arise from offeri
a fuller array of solutions. PFF 138-42. Custotestimony, like that from Pacific Sun, Princg
Cruises, and AutoZone, bears out this observatiod,Pluck and Gigya have expressly testit
that their broader suites provide them with a caitipe advantageld. 297, 305, 345-47.

F. MULTIPLE PRODUCTS SERVE THE SAME OR SIMILAR FUNCTIONS AS PRR

Companies engaged in social commerce have a widetywaof tools to obtain an
leverage user generated content (UGID).42-46. These include forums, questions and arss
social login, and other tools beyond PRRI. 44. While many customers find PRR essen
others are able to use different solutions instelad.708-18. Even where they need PRR,

availability of other solutions allows customersetagage in tradeoffsld. 51 & 725-58. In thig

way, a customer can partially substitute for PRRfbly example, deploying sophisticated so¢

media interfacing and only using a “widget” or waBRR solution.
G. THE ACQUISITION HAS SUBSTANTIAL LEGITIMATE BUSINESSJUSTIFICATIONS
AND WILL ENHANCE COMPETITION
It is undeniable that many of the pre-merger bussrdocuments predicted reduced pl
competition and increased barriers to entry. Ialiso undeniable that the authors of th

documents believed them true at the time. Contexever, is important. First, the board

al
t of

rket

$SS

ied

)|
ve
tial,

the

ial

ce

ose

directors and other stakeholders were not conviratetthe time, with many attacking the price

increase and reduced competition rationales irematy harsh terms. Tr. 1394:1-15; DX18§
Second, the purchase price formula did not incatgoany expected price increase; indeed,
price ultimately paid by Bazaarvoice for PowerResewas “not great” relative to the mon
PowerReviews’ investors had put into the compangrdime. PFF 60-63. Finally, and mg

importantly, the documents also articulate manitilegte reasons for the merger.
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These legitimate reasons included expanded symahicabilities, enhanced innovatidg
prospects, providing Bazaarvoice with a down-masd@ttion it had not had previously, a
increased access to valuable data through PowesRg\vcustomer basdd. 73. Customers likg
Vitamin Shoppe expect enhanced feature and pramptadns from the transaction, and Clor|
testified that it already has benefited from a deyasyndication capability. Tr. 320:16-2
1373:12-1374:3. The fact that some of the reapahfrward for the merger reflect propositio
that would raise antitrust concerns if borne outnrket realities cannot be allowed to obsg
the very legitimate goals for the merger that wadse articulated at the time. This is particulg
important given that (i) the arguments based oraeoéd market power were not the argumg
that persuaded the Bazaarvoice board of directoepprove the deal, (ii) the purchase price
not reflect reduced competition, and (iii) post-germarket realities have shown that any h
for higher prices was just a pipe dream.

1. STANDARD OF REVIEW

The government bears the burden of establishingasbnable likelihood” of competitiV
harm from the merger, and cannot rest on “ephenpasdibilities.” See United States v. Marir
Bancorp, 418 U.S. 602, 622-23 (1974) (citation omittednder the unilateral effects theory
advances, it “must prove a relevant market in whiehmerging parties would have essential
monopoly or dominant position.’United States v. Oracle Corp331 F. Supp. 2d 1098, 111
(N.D. Cal. 2004). Where, as here, the company iemduhad a declining competitiy
significance, the acquisition by a stronger andmviyng competitor “is not merely permissible,
contributes to market stability and promotes thiecieht allocation of resources.’Syufy 903

F.2d at 673see also United States v. General Dynamics Cdigb U.S. 486, 506-10 (1974).

Under the traditional approach articulated in caseh aBaker Hughesthe government

establishes a “prima facie case” by proving mastetres in a relevant product and geogra

market that show “undue concentratiortJhited States v. Baker Hughes, [f208 F.2d 981, 98]

n
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(D.C. Cir. 1990). If the proponent of the mergemes forward with evidence undermining t][he
[

reliability of the government’s statistics or shagithey inaccurately reflect competitive real

“the burden of producing additional evidence ofi@rhpetitive effect shifts to the governme
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and merges with the ultimate burden of persuasanch remains with the government at
times.” Id. at 983. Mergers resulting in substantial shanes often found lawful under th
approach.See, e.g.Baker Hughes908 F.2d at 983 n.3 (over 75% shakd)jted States v. Was]
Mgmt., Inc, 743 F.2d 976, 978 (2d Cir. 1984) (48.8% shddajted States v. SunGard Data Sy
Inc.,, 172 F. Supp. 2d 172, 187 (D.D.C. 2001) (at 18886 share)United States v. Country Lal
Foods, Inc. 754 F. Supp. 669, 676, 679-80 (D. Minn. 1990).2%¢); United States v. Calms
Inc., 612 F. Supp. 1298, 1306-07 (D.N.J. 1985) (50%).

Under some circumstances, however, resort to thditional approach is unnecessg
Thus, underSyufy no matter how the market is defined, and no matteat the post-mergs
shares are calculated to be, a combination of pesger price and innovation competitiq
customer testimony showing a lack of competitiviee@t, and evidence of actual or poten
entry suffices to show the lawfulness of an acgoisi Syufy,903 F.2d at 665-71 (merger
100% of market upheldgccord Echlin Mfg. Cg 105 F.T.C. 410, 475 (1985) (46%).

There is no presumption against the merger; rathergovernment bears the burden

proving the merger unlawfulSee, e.g.Baker Hughes908 F.2d at 983Syufy 903 F.2d at 673,

Oracle 331 F. Supp. 2d at 1175. *“[l]t is plaintiffs, thdefendant, who carry the burden

all

e
S.,
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ry.
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tial

o

of
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proving market shares and concentration in orda@mtoke the presumptions of the case law of to

sustain a showing in accordance with the Guidelin€racle 331 F. Supp. 2d at 1165.
V. ARGUMENT

A. THE GOVERNMENT FAILED TO PROVE ACTUAL OR PROBABLE HARM TO
COMPETITION FROM THE MERGER

The government has not proven a prima facie casesfsons explained in IV.C belo

V.

But even if it had, the Court may “bypass as swadie” that debate and proceed to the heart of

*  The government cherry-picked dicta from casesdeecunder Section 13(b) of the Fedel

Trade Commission Act, 15 U.S.C. 8§ 53(b). Tr. 22002101:2 (quoting=TC v. Warner
Commcn’s, InG.742 F.2d 1156 (9th Cir. 1984) aR@C v. Elders Grain, In¢.868 F.2d 901
(7th Cir. 1989)). That statute imposes a “lighterden” on the FTC in obtaining
preliminary injunction pending administrative rewieso these cases offer no assistanced
the Court in this case’s procedural postwéarner Commcn’s742 F.2d at 1159.
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the matter: whether the government proven a reddemprobability of harm to competitiorsee
Syufy 903 F.2d at 665Echlin, 105 F.T.C. at 485-90. The uncontroverted evidestoows tha

the removal of PowerReviews has led and will leadd competitive harm.

The government makes much of the fact that Baza&mevbas “known about th[e

investigation which led to this lawsuit since twayd after the merger closed,” sayi

Bazaarvoice had an incentive to alter the post-ereegidence, but never providing evidence

any manipulation. Tr. 2103:1-3. The evidence adduat trial demonstrates that market for
preclude any exercise of market power. Customessified to alternatives available in t
market, and competitors and potential competitessifted as to their intentions to compete m
aggressively. Bazaarvoice cannot control the hehaf other market participantsSee, e.qg.
United States v. Archer-Daniels-Midland Cd.81 F. Supp. 1400, 1422 (S.D. lowa 19
(crediting “significant factors that are not, arahoot be, controlled by defendants”).

From the beginning of the case, the governmentshagygled to articulate a theory

harm that matched the realities of the market.thkory of harm went through several iteratio
each flawed analytically and factually. The constshifts in the theory of harm, representeq
the chart attached as an Appendix to this briekgakthe government’s case for what it is: a s6

“hot” documents in search of a legal theory. Amdastrated at trial and discussed below, g

—

ng

t of

ach

theory put forward fails because each fails to antdor the realities of the market. The lack| of

actual or probable competitive harm alone justiéegy of judgment in favor of Bazaarvoice.

1. The Government Has Not Proven Harm to the Market asa Whole or
to Any Identifiable “Localized Competition Space”

Antitrust law concerns itself with conduct implicag the “marketas a wholg' not issues

solely of concern to individual customers with sgaopreferences.See Jefferson Parish Hosp.

Dist. No. 2 v. Hyde466 U.S. 2, 31 (1984) (emphasis addda@yps Mkts., Inc. v. Quality Mkts.,

Inc., 142 F.3d 90, 96-97 (2d Cir. 1998)pore Corp. Ltd. v. Wallace Computer Servs.,,|I80.7
F. Supp. 1545, 1581-82 (D. Del. 1995). Just ta,sifais essentially uncontested that in-hol
users—over 40% of the market by the government's ovath—have suffered and will suffer

harm. Tr. 1879:5-12. That alone negates any ctdiharm to the market as a whole.
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In-house aside, it is clear that, at a minimum,gbeernment must identify some discré

set of customers with identifiable characteristica constitute a “localized competition space’ i

which Bazaarvoice would be dominar®@racle 331 F. Supp. 2d at 1118 & 1173ee PepsiCa
Inc. v. Coca-Cola C9.315 F.3d 101, 107 (2d Cir. 2002) (plaintiff migntify a “discrete clas
of customers that has such a strong preferencehat it would not consider substitutes if otl

factors (especially price) changedThurman Indus., Inc. v. Pay ‘N Pak Stores, i875 F.2d

1369, 1376 (9th Cir. 1989)Jnited States v. Engelhard Coyd.26 F.3d 1302, 1306 (11th Cjr.

1997);In re R.R. Donnelley & Sons Cd.20 F.T.C. 36, 158-60 (1993j re Midcon Corp. 112

pte

U)

her

-

F.T.C. 93, 141 (1989). The government identifigw tvery broad sets before trial, legacy

Bazaarvoice customers and legacy PowerReviewsroessp and added syndication customer
its claims at trial. The government has failegptove harm to any of the three groups.

No Harm to Legacy Bazaarvoice Customerdr. Shapiro admitted that some legd
Bazaarvoice customers will not suffer harm—suchcastomers who would not serious
consider PowerReviews as an alternative to Bazaar\(a description fittinge.g, Bed Bath &
Beyond). Tr. 2082:12-21. Even looking more brgattie government has no evidence dnay
customer could not gain sufficient bargaining lexggr by threatening to go in-house or to go \
a solution from Pluck, Gigya, or other vendorsed2ed in cross-examination, Dr. Shaioolld
not name a single custom&rho could not use these vendors as leverage tpmghg as
favorable as PowerReviews’ leverage had offereld. 2073:18-2074:8. The governms
identifies no characteristic to distinguish legd&gzaarvoice customers who could suffer hg
from those that could not. In fact, Bazaarvoicstamers have specifically testified that th
have not been harmed by the merger, believe thatethre a sufficient number of credil
alternatives in the market today, and do not beligney have lost negotiating leveradggee infra
Part IV.A.2. The government has not carried itslbn as to legacy Bazaarvoice customers.

No Harm to Legacy PowerReviews Customernsegacy PowerReviews customers hj
an even more credible threat to switch because wesg already using a turnkey solution. H
924. The government concedes that PowerReviewseExgustomers could readily switch t

widget supplier and thus would not suffer harm.. 2081:8-11. Indeed, Bazaarvoierdeda
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PowerReviews policy of raising prices to its legacgtomers, recognizing that such custon
easily could move to another solutiokal. 1894:23-1895:9.

The additional theory that Bazaarvoice will foragdcy PowerReviews customers
upgrade fails.ld. 1890:11-1891:21. It is at best unclear whetheving a customer to a bett
product at a higher price constitutes competitimenh Even so, any customer facing an upgt
could switch to a competitor offering a less richdyatured solution for less money. Finally, {

evidence establishes that Bazaarvoice must inn@ratecompete for all its customers. PFF 6

48. In fact, legacy PowerReviews customers ardteipbenefits from the acquisition. T

1373:12-1374:4. There is thus no evidence of harlegacy PowerReviews customers.

No Harm to Syndication CustomersThe government’'s expert expressly abjured reés
on a theory of harm to syndication customers, GXO0&89, and the theory is not properly bef
the Court. Even entertaining the theory on theitsiethe removal of PowerReviews from t
market simply does not impact syndication customédser 95% of PowerReviews’ customg
did not participate in syndication. PFF 950. dte stab at syndication was just a press relg
with zero new technologyld. 1070-78. It was never a meaningful competitilternative to
customers looking for syndicationld. 949-50. Syndication can also be done separéatethy
PRR—through the purchase of syndication servica®s fBazaarvoice, use of another syndicat
vendor like Webcollage, or directly contracting vd syndication target to receive syndicat
data. Id. 189-93. Even customers that use syndication allyrhave few syndication links, g
there is simply no reason to believe that syndicatiustomers are locked into Bazaarvoice at

let alone more locked in than they were prior @ itterger. Tr. 1770:4-1772:13.

No Loss of Bidding Competition The evidence is beyond serious dispute thatirogd

competition remains intact post-merger. Bazaae/giges multiple competitors in every bidd
situation, customers continue to have the optiomgmhg in-house, and customers can dey
alternative social commerce tools. DX1012. Gitleat the departure of PowerReviews remo
only a single bidder, the multiplicity of availab#slutions (even within PRR alone) ensu
customers continue to have leverage in negotiatiity Bazaarvoice. As noted above, wh

pressed on this point, Dr. Shapiro could not idgrdny customer that could not use Pluck
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Gigya as equal leverage in PowerReviews’ placee dtntrary evidence was abundant.
example, Crate & Barrel and Golfsmith used Pluclségure a substantially lower price frdg
Bazaarvoice post merger, and IHG used Reevoo.5B5F518, 549, & 591.

Dr. Shapiro noted that winning bids is not necessaipreserve competition. Describi
the significance of PowerReviews despite its latlswccess, he said, “[T]he key activ]ity i
competition is bidding to win customers and fightiwith each other. Sometimes you W
sometimes you don't . . . [b]ut in terms of unilaleeffects, you're looking for the bidding af
the attempts to win customers . . ..” Tr. 915924:16. The same is true for players like PI
and Gigya.

Both customers and competitors confirm that thelterratives are credible. Th

government’s only argument is that the installedebaf these other suppliers is small today i

comparison to that of PowerReviews, which begamilsing ratings and reviews away for fr¢

For

=)

]

n

ick

e

starting in 2005. PFF 923. But the key act ofdngd for competitive effects purposes is trying

to win, not necessarily winning, as Dr. Shapiroremkledged. Tr. 915:24-916:6. The evider
of competitors like Gigya, Pluck and Reevoo biddagpinst Bazaarvoice to win customerg
voluminous and uncontroverted—and the governmdetoho basis to distinguish their succ
or lack of it from PowerReviews in this respect.

No impairment of innovation. The government and its economist speculate
Bazaarvoice will face a reduced incentive to ineyaost-merger. But the government’s ot
expert, Professor Dellarocca, disagreed; he tedtifiat he expected innovation in the dyna
PRR space to continue into the future. Dellaroca29:1-131:23. Dr. Shehadeh demonstre
that Bazaarvoice has increased research and devehdspending to levels exceeding the

merger investment of both firms combined. Tr. 12051906:9. Moreover, any slackening

2SS

that
her
mic
ited
re-

of

innovation by Bazaarvoice would be quickly disangld by existing and potential competitors.

PFF 608-48. Amazon drives market innovation farantban PowerReviews ever ditd. 622.

Likewise, as Mr. Goldberg testified, e-commercetfplans face intense competition and ha
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responded by adding social commerce functionaiitgluding PRR in the case of SAP/hybrjs.

Tr. 1466:1-1467:7. The government’s innovatiorsltdsory does not match market realities.

2. The Customer Testimony Eviscerates the GovernmentGase

“Perhaps the most telling evidence” came from thepposed victims” of the mergar,

namely the customer witnesseSee Syufy903 F.2d at 669. Bazaarvoice identified and deg
customers based on the government’s discovery msggoconcerning who it believed would

harmed. DX1433 Y 43-44, App. C. Bazaarvoice pvapared to take discovery froal those

customers until the government obtained an ordewgmting it. The government claimed

additional deposition discovery would be “unnecasaluplicative” since nothing would b
“[addressed] in its 91st deposition that [Bazaargphas not already addressed during its firs
depositions.” ECF. 66 at 3-4. Bazaarvoice ultehattook deposition testimony from g
customers, including 52 of the 89 customers idieatiby the government its Initial Disclosur|
as well as 14 other IR500 customers. It also abthsix customer declarations.

Far from being “cherry-picked,” these customersertfthe diversity of demand in th
market. They are sophisticated businesspeopleasbessed their options and made a variel
different PRR choices, from using Bazaarvoice ow@&®eviews, to developing in-hou
solutions, to using a commercial alternative likacR, Gigya, or Amazon Webstore. The of
thing they had in common was their well-informedws that they were unharmed.

The government had no answer to the customer tesyirBazaarvoice presented. It
on a video from a Bed Bath & Beyond witness conmpheg about a negotiation as to which {

witness had no personal knowledge and that resultestpanded service for only a modest

Additionally, the government’s allegations of uetlon of “choice” miss the point. Som
“loss” of choice is a consequence of every horiabmherger. “[Alllegations that ar
agreement has the effect of reducing consumerstetqdo] . . . not sufficiently allege a
injury to competition,” for such an effect is “fyllconsistent with a free, competitiv|
market.” Brantley v. NBC Universal, Inc675 F.3d 1192, 1202 (9th Cir. 2012ge also
Joshua D. Wright & Douglas H. Ginsbuffhe Goals of Antitrust: Welfare Trumps Choig
81 FORDHAM L. REvV. 2405, 2413-14 (2013) (describing flaws in priaiitg “choice” in

merger analysis). Moreover, there is no evideneg tiie acquisition will reduce custome

choice. Bazaarvoice has launched low-end and aride products comparable to tho
previously offered by PowerReviews, and other cditgge have expanded their offering
Tr. 1891:3-21. The government simply lacks evigegtsupport for its claim.
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increas& used an angry e-mail from a Warner Brothers egggowithout providing the full

context for the negotiations that occurred aftedsfarand pulled out-of-context quotes from

Footlocker witness trying to suggest the witness wat knowledgeable about PRR solutig

a

ns

even though Footlocker has evaluated multiple ogt@nd, in fact, has built an in-house solution

for one of its brands. Tr. 582:12-583:22, 770:¥8-18, 2185:25-2186:20.

In prior cases, the government sought substantisfomer support. IiSunGard for
example, it presented over 50 customer declaratiohd2 F. Supp. 2d at 191. (@racle it
presented multiple live customer witnesses to fiestbout the harm they expected from {
merger at issue. 331 F. Supp. 2d at 1125-30. tddaklack of informed customer complaints
this case seriously undermines any claim that custs will be harmed by the mergeee Syufy,
903 F.2d at 669 (“[F]ew if any of the distributongre willing to say anything to support t
government’s claim.”)New York v. Kraft Gen. Foods, In@26 F. Supp. 321, 351 (S.D.N.
1995) (rejecting state attorney general’'s mergallehge where “Plaintiff offered no eviden
that retailers object to, or have been harmedHsyAicquisition”).

It is true that customer testimony, to be helpfayst be informed.See generallyHon.
Vaughn R. WalkerSearch for a competition metric: the role of testity from customers
competitors and economist® COMPETITION L. INT'L 3, 4 (2006) (“[W]hen a customer h
analysed alternatives (for purposes unrelated tigation), the decisionmaker gets someth
more than an assurance that the customer’s stan@ds the merger is not merely preferen
based.”). This is why th®racle court rejected the government’s customer testimasythosq
customers failed to analyze the markets. 331 ppS2d at 1131. By contrast, the court cred

the customer witnesses presented by the defenseideecthe Oracle witnesses testified ab

® Bed Bath & Beyond received more services with rermoval of the previous cap on ho

many reviews it could collect and negotiated dovamfa proposed 33% Annual Service F
(ASF) increase to just 11% without even pursuirgeobptions. Tr. 1892:6-1893:17.

Warner Brothers wanted to withhold bad reviewsl amas subject to a pre-existin

PowerReviews policy of increasing prices on legatgtomers. Tr. 1894:2-1895:22.

Bazaarvoice personnel addressed the issue, ingludoiucing Warner Brothers’ price, an
the government never called Warner Brothers tafyesbeeDX1892; DX1894.
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concrete and specific actions that they had takehb@en able to complete[.Jid. at 1133. It ig
undisputable that the customers who testified fazdarvoice had evaluated multiple options
thought seriously about their options. The Appernth Bazaarvoice’s Amended Propos
Findings of Fact summarizes the more salient custdastimony.

Dr. Shapiro agreed with the 20@@mmentary on the Horizontal Merger Guideliribat
customer testimony is “typically . . . the best m@&) and in some cases . . . may be the
source” for information on what products they wotudn to in the event of a price increase.
1030:19-1031:2. He then claimed at trial, surpghy, that he knows better than the custon
what they could do in the event of a post-mergerease in price or decrease in innovation (a
thus, whether the customers would suffer harm ftbe merger). Id. 2073:8-12, 2083:23
2084:18. But maximizing the value of PRR solutiogsd minimizing the associated cost, is
job that the customer witnesses in this case parfevery day. Their views are far mg

informed than those of an academic encounterirglthsiness for the very first time.

3. The Government’'s Error in Competitive Effects Here Mirrors Its
Market Definition Errors in  Oracleand SunGard

In the end, the government is left with the argutbat (i) there are customers who, p

and

ed

Dnly
Tr.
ers

and,

the

re-

merger, viewed Bazaarvoice and PowerReviews agldsest substitutes, (i) these custo

were injured irrespective of the other alternatigeailable by the time of the lawsuit, and (iiigt
government need prove no more. But, where thetaffieset of customers is “made up of onl
few buyers with extremely strong preferences, artitlaw is not implicated.” AD/SAT v.
Associated Pressl81 F.3d 216, 228 (2d Cir. 1999). The argumbat $omecustomers hav
very strong preferences for Bazaarvoice or Powad®essis no more persuasive than the fact
some customers i@racle only wanted either Oracle or PeopleSoft; or tlmhe wanted only
SunGard or Comdisco i8unGard or that some only wanted electronic deliveryAD/SAT or
that some wanted only foodservice distributor delyvin Pepsi Here, there is not even a fe
The trial evidence revealed no customer, post-neitgeking in choices beyond the mergi

firms. The government failed to identify even one.
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The government’s argument is a replay of the samgenaents it made and lost @racle
andSunGard In both cases, the government unsuccessfullghgaio exclude “lower-end” an
in-house alternatives from the market by arguirad the alternatives were too wedRracle, 331
F. Supp. 2d at 1159-6BunGard 172 F. Supp. 2d at 184-93. Here, the governroentedes
that these alternatives are in the relevant matiet,it simply takes the concession back
asserting (again) that they are too weak. The mowent’s failure inOracle and SunGardis
mirrored here: it cannot prove localized competitietween Bazaarvoice and PowerReview
a product space where there is no serious conpeti@racle 331 F. Supp. 2d at 1109.

The failure of the government’s competitive effeittsory alone merits judgment in fay

of Bazaarvoice.

B. EVIDENCE OF ACTUAL AND POTENTIAL ENTRY AND EXPANSION DISPOSES OF
ANY POSsIBLE COMPETITIVE CONCERNS

The leading cases firmly establish that actual aemptial entry constitutes a complg
defense to a Section 7 claingyufy 903 F.2d at 665-69 & 671 n.2Baker Hughes908 F.2d at
987-89;Waste Mgmt.743 F.2d at 981-84. While Dr. Shapiro disagnedh these cases, the
remain the law and reflect the consensus of astitaconomists and judges. Inde@&ahker
Hugheswas authored by then-Judge Clarence Thomas andddiy then-Judge Ruth Bad
Ginsburg, demonstrating how broadly based the cmuseview on entry as a defense really is

While the time frame for entry and competitive etfeanalysis is subject to some deb

it is clear that customer harm must be reasonakdyylto occur in the near future and likely

or

y

er

ate,

to

endure for more than a transitory perio®ee Oracle331 F. Supp. 2d at 1112 (“foreseeable

future”).® Here, the government has simply failed to showtarm at all.

8 The consensus view is a two-year time frame, diber authorities have endorsed tin

frames as long as five yearSeeSyufy 903 F.2d at 666 n.11 (2 years); Gulfstream Park
Racing Ass’'n v. Tampa Bay Downs, Jri94 F. Supp. 2d 1291, 1310 (M.D. Fla. 20@3#d,
479 F.3d 1310 (11th Cir. 2007) (price increase thatled after five years viewed 4
“transitory”); Frank H. EasterbrooKhe Limits of Antitrust63 Tex. L. Rev. 1, 30-31 (1984)
(advocating five year time horizon).
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1. The Evidence of Amazon's Ability to Discipline Any Possible
Competitive Harm is Dispositive and Uncontested

If there were any doubts about the ability of entinyd expansion to discipline al

reduction of competition post-merger, the evidenorcerning Amazon put them to rest. T

evidence showed that Bazaarvoice must constamnilyvete to keep up with Amazon. PFF 6]

24. I <tailers use Amazon Webstore their e-commerce platform and PR

supplier. Id. 439-50. And even retailers with their own magtes sell on Amazon Marketplag

and thus use Amazon’'s PRR to drive those sales. 19%6:20-1517:4, 1628:11-13, 1745
1746:9.

The evidence concerning Amazon as a potential nimgo commercial PRR supply w:

=
<

he

6-

S

devastating. Asked whether “there’s ever beendisgussions at Amazon about licensing | . .

rating-and-review technology to other eCommercedoes,” Amazon.com’s 30(b)(6) witneg
Wagas Ahmed, answered “[t]hat type of conversabeours almost daily because we kg
reevaluating what decisions we've made . . .Id. 1625:21-25. Amazon has all the asg
necessary to participate in the market, could dqusokly, and actively considers that course

action. PFF 104-11. Mr. Ahmed’s testimony estdi#s that Amazon meets even the excess

high standard for rapid entry advocated by the guwent: it would not even have to turn a dig.

The government had no response at trial to thidemde. It did not mention Amazg
once in its closing; and even after defense coudsebted significant time to Amazon a
invited a response—arguing the case could be dégaien that evidence alone—the governn
failed to address Amazon in rebuttal. Tr. 21672288:1. It is uncontested that Amazon alre
exerts substantial competitive influence on theketarand that it could begin commercial sup
of its “best in class” PRR virtually overnight.

2. The Government Gives Insufficient Weight to Expansin by
Aggressive Competitors Like Gigya, Pluck, and Reewn

Bazaarvoice’s post-merger documents show it faeggressive” competition in eve

account from other PRR providers. DX1012. Gigjtack, Lithium, and Reevoo have rushed

to fill the space left by PowerReviews, and othersh as eKomi have just begun to take up

DEFENDANT S POST-TRIAL BRIEF -19-
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opportunity. While Dr. Shapiro dismisses these petitors as “fringe,” the mere fact that they

do not have the same installed base as PowerReseygsnothing about their significance go
forward. Tr. 1714:12-1715:3 & 2025:16-2026:8. dvkise, the expansion of Rating Syste
shows that even a part-time entrepreneur can gaeworthy customers in this space by offer
a solution that is sufficient for customers withmnsimple PRR needsSeeld. 1309:11-1310:8
Rating Systems also serves as a potential partoerrdtailers to develop customize
sophisticated solutiondd. 1857:20-1858:9.

Dr. Shapiro notes that these competitors do nog hlae same market shares accordin
his measures that PowerReviews had, and the goeetraiso points out these competitors fin
difficult to compete with Bazaarvoice. These arguats miss the point. As both Dr. Shapiro §
Dr. Shehadeh discussed, the key fact for antipugboses is that these companiescamapeting
and trying to gain business. Tr. 916:2-6, 174%8-Their lack of immediate success does
matter as they are still providing a competitiveedh on Bazaarvoice. Moreover, thq
competitors have taken significant accounts likerA&kype, Princess Cruises, Pacific Sun,
others, meaning they certainly have credibilityainy competitive interactionSeePFF 660-8%.
Finally, any lack of immediate growth by other catipprs “reflects only the existence
competitive, entry-forestalling prices[.]”"Waste Mgm}. 743 F.2d at 983. Dr. Shapiro h
admitted that he has not studied responses taca prcrease, so his rejection of the evidenc
entry and expansion cannot reflect the necessanyoaaic analysis. Tr. 1734:13-25. Inthe e
the evidence of “aggressive” competition by thesad, especially in light of customer testimo
that these are credible alternatives (even withdramatic increases in their market shar
suffices to show the market has remained and ikély remain competitive See Syufy903 F.2d

at 668;Baker Hughes908 F.2d at 988 ountry Lake 754 F. Supp. at 679-80.

°®  Any frustration by these new competitors withittailure to steal a significant number g

Bazaarvoice shows only that Bazaarvoice continoe®ipete aggressively. PowerRevie
had the same frustrations pre-merger, and replatsngompetitive constraint does requi
that an entrant achieve greater success than Pewiexss did.
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3. The Government Improperly Discounts Rapid Entry

The government cannot rebut the fact that Oracleogle, salesforce.com, and oth

major companies today possess the various assmssaey to begin offering PRR with relative

little incremental effort. PFF 96-132. Likewisisting social commerce vendors like Turn
also have sufficient assets that could be usedtend their product offering to include PR
Bazaarvoice has consistently recognized such patesiitry as a material risk to its busine
PFF 682-83; Tr. 222:8-223:11. The government nttedcosts like development and market
that such rapid entrants might face, but thosescaxst not the type of unrecoverable sunk c
that would foreclose rapid entry, and not the tfgeed by the numerous rapid entrants alreg
selling social and e-commerce solutions to retaikand manufacturers. The government
failed to present any evidence that these compgtdould not enter, and therefore has faileq
rebut the likelihood of rapid entry by well-capitd firms in the event of a reduction
competition. The government’s only answer conecgyrsome of these firms is that Bazaarvg
never deposed them. But the government has treebwf proof, and it failed to produce a
contrary evidence. The testimony offered by Mrldberg and Dr. Shehadeh as to the eag
new entry stands uncontroverted.
4. In-House Development is a Constant Threat
There is no evidence to support the governmensgréien that in-house solutions g
somehow waning. By any measure, in-house soluti@ismore competitive significance th
PowerReviews by 2011, and multiple customers have gn-house in recent years. PFF 143;
Tr. 1458:24-1461:4, 1495:25-1496:3, 1496:14-1497:11868:6-1875:18, 2090:4-2091.
DX1901. Wayfair and Signal Group built their inds® solutions in a matter of weeks, &
others testified they could do the same. PFF 22288 While not every customer can dep
in-house solutions, every customer can crediblgdatan to do so, and there is no character
distinguishing those who can go in-house from thtbaécannot.
This fact devastates the government’s case, forathikty of customers to self-supp
necessarily precludes competitive harm. The gowent inSunGardsought to exclude in-houg

development from the relevant market, and accoldifggt on market definition.Seel72 F.
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Supp. 2d at 186-93. Here, by admitting the aboitycustomers to build in-house solutions and

failing to identify any criteria for distinguishinghose that can from those that cannot, |the

government cannot claim that no outside vendor ccaxrercise the kind of market power

necessary for a finding of unilateral anticompedtieffects. In-house substitution woy
necessarily discipline even a vendor that accoulateti00% of commercial supply.
5. No Meaningful Barriers to Entry Exist

Competitive Advantages and Commercial Obstacles Aet Legally Cognizable

d

Barriers to Entry. It is important to distinguish between compeéitadvantages and barriers|to

entry as antitrust economics uses that teri@ee W. Kip Viscus, et al, ECONOMICS OF

REGULATION & ANTITRUST 168-72 (4th ed. 2005) (surveying debate on whasttimtes a barrie

-

to entry). While business people and others maw\such advantages as “barriers to entyy,

antitrust law deploys a different use of the tef@ee Los Angeles Land Co. v. Brunswick Cdy

o

F.3d 1422, 1427-28 (9th Cir. 1993). It is thus wpsising that the government had |to

acknowledge that corporate culture—deemed a “batoieentry” in business documents—dages

not constitute a barrier to entry for antitrustgmses. Tr. 224:4-21. All of the proposed “bagier

to entry” forwarded by the government amount tchimgg more than competitive advantages, and

do not reflect the kind of barriers like governmeggulation or intellectual property rights that

foreclose entry in a way meaningful to antitrustlgsis. See Syufy903 F.2d at 666-68.

Bazaarvoice’s Syndication Advantage Will Not Prevelkntry. The ability to offer

syndication alongside PRR is undeniably a competiidvantage for Bazaarvoice, but nothing

establishes that it forecloses meaningful entrincé&the issue is replacement of PowerReviews,

the fact that 95% of PowerReviews’ customers diduse syndication means the vast bulk of

its

market position would not be foreclosed to a commemerely because it lacked syndication

capabilities. Moreover, only 27.1% of Bazaarvasceustomers syndicate, and most syndicat

on

customers only have a few syndication links. DX34§ 222, 226. A number of customers will

not use syndication because it can harm searcmengnkings. Tr. 1525:20-1527:11. Since

there are ample opportunities for an entrant targecon-syndication customers, syndicatjon

simply does not rise to the level of a “barrieretatry.” Moreover, because customers own th
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content, syndication is not subject to economicallganingful “network effects” as there is

need for both the sender and the recipient to bd@isame network to engage in an exchange of

syndicated content. PFF 190. Syndication simplgsdnot “constrain[] the normal operation
the market to the extent that [a competitive] peablis unlikely to be self-correcting.Rebel Oil

Co. v. Atlantic Richfield Cp51 F.3d 1421, 1439 (9th Cir. 1995).

of

Switching Costs Are Insufficient to Prevent EntryWhile it is undeniable that customers

incur costs when they switch out their softwares government has not established that guch

costs prevent entry. Competitors have taken Bawé@ accounts despite any purpori
switching costs. The availability of so many newstomers and the frequency of replatform
means there are regularly customers who have ihrtum® additional switching costs. T
1763:10-1764:9. To the extent the cost of modematomprises a switching cost—and |
government has never advanced any theory for mboeras a freestanding barrier to entry-
can readily be obtained through commercial vendrd, many companies have found it trivial
automate or take in-housdd. 1758:12-1760:3. Lastly, a customer would incarmore cost
switching to Pluck or Gigya than it would have imed switching to PowerReviews. Thus, th

is no reason to think a competitor would be bafrech entering by virtue of switching costs.

Reputation is a Product of Competition, Not a Bagrito Entry. The Ninth Circuit has

foreclosed, as a matter of law, any claim that t&jan is a barrier to entrySee, e.g.Omega
Envtl., Inc. v. Gilbarco, In¢.127 F.3d 1157, 1164 (9th Cir. 1997). Moreoveradactual matter
many competitors would face no reputation issuége (Google and Amazon), and others h{
relationships that would allow them to easily ebshb credibility. For example, Pluck’
relationship with IBM gave it the credibility it eded to secure the L'Oreal account. DX10
Moreover, once a company has serious customersepistation issues become meaning|
because it can point to those accounts as prats abilities. Tr. 1775:5-1778:2; DX1897 at 33
Reputation can thus be completely discounted asréebto entry.
6. Ease of Entry Requires Judgment For Bazaarvoice

Ease of entry provides a defense to a Section imdiecause “a substantial existi

ed
ng

—

ere

nve

[

09.
ess

0.

g

market share is insufficient to void a merger whitr@ share is misleading as to actual fufure
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competitive effect.” Waste Mgmt.743 F.2d at 982. Because of this, “theeat of entry can
stimulate competition in a concentrated marketareigss of whether entry ever occur®aker
Hughes 908 F.2d at 983Echlin, 105 F.T.C. at 485-90. The evidence shows thaty drmas

already occurred, existing rivals are expanding] ardustry titans like Amazon could eas

eliminate any market power Bazaarvoice would hopewteld. This evidence provides an

additional ground for entry of judgment in favorBdzaarvoice.See Syufy903 F.2d at 665-69.

C. THE GOVERNMENT FAILED TO PROVE THE M ARKET STRUCTURE ELEMENTS OF
A PrivA FACIE CASE

<

Bazaarvoice has focused on the dispositive isstiemntoy and the absence of customer

harm. But the government also failed to proyeima faciemarket structure cas&ee generally

United States v. Syufy Enter§12 F. Supp. 1386, 1387 (N.D. Cal. 1989) (refectmarket
definition where “the government has given litileany, consideration to the vast and ra
technological changes in the industngjf'd, 903 F.2d 659 (9th Cir. 1990).

1. The Government’s Product Market Definition is Invalid

Did

The Ninth Circuit has held that market definitiequires consideration of both demgnd

and supply elasticityRebel Oi] 51 F.3d at 1436Twin City Sportserv., Inc. v. Charles O. Finl
& Co., 512 F.2d 1264, 1271 (9th Cir. 197®)alnetics Corp. v. Volkswagen of Am., Jn&32
F.2d 674, 691 (9th Cir. 1976).

Demand. It is true that many customers view PRR as esdentizut differentiated

products that are not used interchangeably at mupréces can be in the same marksee IGT v

Alliance Gaming Corp.702 F.3d 1338, 1343-47 (Fed. Cir. 2012) (wheehgmnot in separate

relevant market from other casino games). Somw®gess can go without PRR, and some

24

use

other solutions for gathering UGC. PFF 42-46. sehmclude direct substitutes for PRR, such as

using product-specific “likes” and social media coents to provide ratings and review proxy,

as

well as different tools such as forumsd. 708-18. The government has offered no evidence

showing the portion of customers who would refusddwngrade in response to a nontransitory

price increase. It thus fails to show that a higptital monopolist of PRR would find a pri

increase profitableSee Oracle331 F. Supp. 2d at 1116-18.
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In this regard, Dr. Shapiro’s claimed implementatas the Hypothetical Monopolist Te
(HMT) adds nothing to the discussion. The tesiedes on margins, but the margins Dr. Sha
used by his own admission reflect margin on thdtes of products Bazaarvoice ai
PowerReviews sold rather than simply PRRTr. 1084:11-14. Dr. Shapiro also admits that
implementation of the test does not reflect custobedavior in response to a price increase;

“recapture rate” is merely a “proxy” based on wbastomers have done at prevailing pre-me

5t
DIr0
nd
his
his

[ger

prices. Tr.935:13-936:15. As Dr. Shehadeh testjfthere are no data available to implement an

HMT, and Dr. Shapiro’s recapture “proxy” thus saysthing about whether a hypothetig
monopolist of PRR could profitably raise prices. 1733:12-1735:24.
Significantly, moreover, the Supreme Court has geced that a product grouping ¢

operate as a cluster marke&dee United States v. Philadelphia Nat'l BaBk4 U.S. 321, 356-5

(1963). See also JBL Enters., Inc. v. Jhirmack Enters.,, 1688 F.2d 1011, 1016-17 (9th Cjr.
1983); Image Tech. Servs., Inc. v. Eastman Kodak €25 F.3d 1195, 1205 (9th Cir. 199Y).

Social commerce tools have all the features of saucharket, for e-commerce sites normg
deploy multiple social commerce strategies. PF&-74.

Supply. Dr. Shapiro’s failure to address supply substitutad the relevant market sta
also undermines his relevant market opinion. Whitenomic theory might not demand tk

supply substitution be considered in defining trerket, Ninth Circuit precedent doeRebel Oil

51 F.3d at 1438" In fact, Dr. Shapiro ultimately disregards supplybstitution entirely. Tr|

1722:4-1722:16. He claims that there are no rapittants; and he discounts completely
ability of suite providers to enlarge and enhareartofferings. By contrast, Dr. Shehade

analysis encompasses supply-side factors becaummnrgeof other social commerce solutig

19 The fact that industry participants do not break PRR revenue separately from th
attributable to sales of other solutions is itg@iverful evidence that the market is broad
See Brown Shoe Co. v. United Sta8%) U.S. 294, 325 (1962).

1 The government attempts to distinguRkbel Oilon the grounds that it involved supp

al

at
er.

y

substitution between full-service and self-sengesoline stations, but it offered no evidence

showing that entry by social commerce vendors wdnddnore costly here than the swit¢

contemplated irRebel Oil Tr. 2182:9-2183:15. Indeed, entry into comnarprovision
would be “virtually costless” for Amazon. PFF 104-
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could readily expand into PRR to discipline a hyoical monopolist of PRR, placing the]
other solutions in the marketid. 1725:7-20. Thus, the government’s relevant pcoduoarket
fails and, with it, the government’s entire ca§®acle 331 F. Supp. 2d at 1161.

Customers in the Market The government’s product market definition daes define

an area of localized competition and should bectege The government alleges a product

market targeted to a subset of all users of thevaelt product—retailers and manufacturg
Compl. 1 30. The government’s market definitiosa@es neither the entire market (all user
product ratings and reviews) nor a well-definedaastlocalized competitionSee Oracle331 F.
Supp. 2d at 1158-61. The government presentedideree supporting a market limited to sy

customers, and in fact included other customerssianalyses. Tr. 1732:6-1733:11; DX1897

eI'S.

\"ZJ
o
-

ch

at

10. Moreover, as discussed above, the governmentedes that many retailers and

manufacturers will not be harmed by the merger,[and&hapiro concedes that he cannot ider
which customers might be harmed. Thus, a produket limited to “PRR platforms used |
retailers and manufacturers” does not define adpecb. . . space in which there is no seri
competition.” Oracle 331 F. Supp. 2d at 1109.

2. The Government’'s Geographic Market Fails

The geographic market is the region “in which tledles operates, and to which t
purchaser can practicably turn for supplie.ampa Elec. Co. v. Nashville Coal C865 U.S.
320, 327 (1961). Establishing the market requieeglynamic as opposed to static analysiqg
where consumers could practicably go, not on wileey actually go.” California v. Sutten
Health Sys.130 F. Supp. 2d 1109, 1120 (N.D. Cal. 2001) {joteomitted).

The government has failed to prove its proposediggaic market. The evidence at tr
showed that there is no structural barrier for W&tomers to turn to foreign suppliers in {
event of a price increase. Indeed, Hayneedl|dfiggbstihat Reevoo’s status as a British comp
gave it no concerns. Tr. 1635:17-1636:11. Thesguwent’'s theory that U.S. customers carj
targeted with a price increase has no limiting @gle and could justify finding the market is|
single city or even a single customeld. 1908:1-15. Customers here can practically tor

foreign suppliers as software can be easily trattechiacross national borders. PFF 791-§
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Foreign suppliers, at most, need only deploy a hirad sales and support staff to the U.S.

market to U.S. customers now. Because the govertrsngeographic market fails, its entire

prima faciecase fails tooOracle 331 F. Supp. 2d at 1164-65.

3. The Government’s Market Concentration Statistics Ale Meaningless

Market Shares are Not Useful in Unilateral EffectS8ases with Differentiated Products.

In the first place, the differentiated nature ofAfPRroducts and bidding structure of the mar
mean concentration statistics will offer very éttinsight into whether the merger will ha
significant unilateral effects.Oracle 331 F. Supp. 2d at 1121-23. Dr. Shapiro himbel
remarked that, while market concentration stagshiave been successfully linked to the risk
coordinated effects and the risk of unilateral &8an markets fohomogenougoods, “there ig

no good theoretical link between the level of [ner&oncentration] and unilateral price effe

with differentiated products.” Carl Shapirdhe 2010 Horizontal Merger Guidelines: Frgm

Hedgehog to Fox in Forty Year37 ANTITRUST L.J. 49, 63 n.53 (2010). Likewise, biddir
markets only require two acceptable competitoradimieve a competitive outcome.eNXNIS W.
CARLTON & JEFFREY M. PERLOFF, MODERN INDUSTRIAL ORGANIZATION 174 (4th ed. 2005). Al
of this means that the market structure analysisvdoded by the government provides
meaningful insight into the likely competitive effs of this merget?

The Government Has Not Offered Actual Market SharesA basic point that merit
emphasis: the government admits that it has neaulzkbd market shares. Rather, Dr. Sha

forwarded two “proxies” for market share. Tr. %21, 952:11-15, 1090:19. He thus has fa

12 One methodology articulated by the governmeritsirl992Horizontal Merger Guidelines
provided for allocating an equal market share tb rahrket participants (including
“uncommitted entrants” who could engage in supmwilssitution) in biddina markets. 199
Guidelines88 1.32 & 1.41 n.15.Accord Louis Kaplow & Carl ShapiroAntitrust in 2
HANDBOOK OF LAW AND ECONOMICS 1077, 1177-78 (A. Mitchell Polinsky & Steven Shihve
eds., 2007) (“Uncommitted entrants are firms thatil likelv enter the market in respons
to an SSNIP in less than one vear and without xiperditure of sianificant sunk costs. .
[lln computing market shares, their capacity isetaknto account.”). Under this approac

multiple competitors would be deemed to have elares, including Bazaarvoice

PowerReviews, Gigya, Pluck, Reevoo, Lithium, Amaz8nogle, SAP/hybris, Oracle, IBM
and Salesforce.com, as well as in-house. Everhafes were allocated to only seve
competitors, the post-merger HHI levels and chaimgéiHI would be below the levels
necessary to invoke any concentration-based presumspf competitive harm.
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to meet the government’s burden by failing to altyusstablish the market size and the share
the market participants in the market it alleg8&ge United States v. Nippon Sanso K9K-CV-
41, 1991 U.S. Dist. LEXIS 6130, at *2 (E.D. Pa. M26, 1991). Dr. Shehadeh, by contr3

s of

ASt,

actually estimated the shares of the parties tontleeger. Tr. 1909:18-1915:7. This algne

justifies rejecting the governmenpsima faciecase.Oracle 331 F. Supp. 2d at 1165.

The IR500 is Not an Appropriate Proxy for the Relawt Market Even considering Dr.

Shapiro’s “proxies,” however, he has failed to oféereliable approach to calculating mar

share. Most fundamentally, his shares depend g tise IR500 as a proxy for the market &

whole. Mr. Goldberg and Dr. Shehadeh have cataldgine flaws in the IR500 and its

inappropriateness to the uses Dr. Shapiro makes, @gnd the publisher of the IR500 h
acknowledged the relevant facts that make it ingyppaite for a market share analysis here.

821-850. Suffice it to note here the most fundamleproblem: because the IR500 focuses
retailers—to the exclusion of brands and other mastomers—it automatically overstates
share of PowerReviews, which obtained much of risrpnstalled base through a focus

retailers. Roughly three-quarters of Bazaarvoiceistomers (by revenue) and 34 of its top
customers do not appear on the IR500. PFF 830coBtrast, PowerReviews’ most significg
customers appear on the IR500. It also excludesrgety of important in-house player
including eBay, which by on-line revenue would be second largest firm in the IR500.

Dr. Shapiro’s “checks” do not help. The Fortuné® 58 even less representative of

et

S a

as
PFF
on
the
on
50

Nt

commerce than the IR500 because it does not etemitto focus on enterprises that engagg in

significant e-commerce activities. And the IR1GMply extends the same methodology of
IR500 to smaller sites, with all the same flaws.

None of Dr. Shapiro’s Market Share Calculations Memgfully Reflects the
Competitive Significance of the Market ParticipantsThe government’s failure to establi
actual market shares alone suffices to rejectritegfacie case. But even setting aside that f
the statistics forwarded by the government vastersiate PowerReviews’' competiti
significance. First, the use of customer revema#ser than units or revenue of the suppliers

no grounding in economics; it is like surveying %@0 wealthiest households to determine
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scope of the U.S. market for cars. Dr. Shapiro itidch that this metric had never, to H
knowledge, been used before, and Dr. Shehadehrwmdfithat it had never been used in
experience either. Tr. 1090:16-19, 1747:9-17

Second, Dr. Shapiro admits that his alternativetarner count method overstat
PowerReviews’ market prominence because it counstomers paying very little for bas
services as equivalent to customers spending sulatamounts on high-end solutions.
attempts to claim that the biases of both metheds eut, but he has offered no authority for
proposition that two biased methods can be averagemabtain a useable result. Indeed,
Shehadeh credibly testified that one cannot relfnanbiased methoddd. 1746:22-1747:8.

Third, the government includes no share for rapitlamts and expanders. They assigr]
share to Amazon as a rapid entrant even thougingiders entering commercial PRR every g
They likewise allocate no share to Google, Oraahg, other powerful potential entrants, offeri
no evidence to justify rejection of them potenéialentrants.

Fourth, the government’'s market share statistidstdacapture the 10-to-1 difference
size between Bazaarvoice and PowerReviews. Bwdaib offer any method that captures t
differential, the government has failed to offeryanethod that truly captures PowerReviey\
relative competitive significance. All of theseawis, individually and collectively, render t
government’s market share analysis meaningless.

4. Proper Post-Merger Market Share for Bazaarvoice id.ess Than 22%

Dr. Shehadeh presented a method grounded in adcepbd@omic principles that accour
for supply substitution in calculating market stsafer the merging parties. He took a statist
sample of the “Total Addressable Market” identifiedBazaarvoice’s planning documents.
even Dr. Shapiro conceded, this sample more aayredptures the competitive landscape t
other proxies for the market. Tr. 980:12-16, 198223. Dr. Shehadeh noted that the p
merger Bazaarvoice would have an 11% market sinatieat sample using a method consist
with the approach in th&ogo case, in which Judge Chen held the market musudacall

potential customersSee Stewart v. Gogo, Ind&No. C-12-5164 EMC, 2013 WL 1501484, at
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(N.D. Cal. April 10, 2013). It also would comparith Bazaarvoice’s estimates that its mar
share was in the range of 8.5 to 11%. DX1379 at 2.

Dr. Shehadeh then went further amthovedall sites that did not deploy any functional
for capturing user-generated content. Tr. 1909:985:7. Within that sample, he calculate
market share of less than 22%. This conservatpproach likely overstates PowerReviey
competitive significance since it uses customemtomeaning a widget solution customer |
the same weight as a customer paying for a sopaisetl solution.ld. 1914:2-17. These mark
shares make clear that the government cannot esstaily structural presumption.

Dr. Shapiro’s attack on Dr. Shehadeh’s method hasbasis. He stated that O

ket

r.

Shehadeh’s method would not find acceptance in-eewed literature, but Dr. Shehadgeh

pointed out that Dr. Shapiro'swn colleaguesieployed the same method in their succeg
support of the Sirius/XM mergerld. 1915:13-1919:3. Dr. Shehadeh’s analysis compuitts
economic standards and provides the only evidehoeadket share in a market defined by b
supply and demand conditions as required by Nintbu@ precedent. It should be credited, g
the Court should find that Bazaarvoice’s post-mergearket share does not raise 4
presumption of harm.

D. JUDGMENT IN FAVOR OF THE GOVERNMENT WouLD HARM CONSUMERS

The Court should not underestimate the harm a jesgin the government’s favor wou
do. The merger benefits customers by enablingpadar, more efficient syndication capabili
PFF 1124-31. It also facilitates Bazaarvoice’sagion into the broader social commerce
Big Data spaces, enhancing competition and conswatare there as wellld. 1145-47. In
short, the merger will result in real benefits tompetition, and its reversal would undermine
very market efficiency that antitrust seeks to poten
V. CONCLUSION

The Court should enter judgment against the goventrand in favor of Bazaarvoice.

DEFENDANT S POST-TRIAL BRIEF -30-

sful

Dbth
\nd

iny

d

y.

and

the




Case3:13-cv-00133-WHO Document233 Filed10/29/13 Page37 of 38

Respectfully submitted,

Dated: October 25, 2013 WILSON SONSINI GOODRICHR&®SATI
Professional Corporation

/s/ Boris Feldman
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Appendix: The Government’'s Changing Theories of Ham

Theory

First Advanced

Refuted

“[T]argeted price increases”
to customers who “do not
consider in-house solutions
to be a viable alternative.”

Complaint 1 39

DX1433 11 30-97

Undue Concentration

GX0983 at 6

DX1736 1 3-7

Price Increases to Legacy
PowerReviews and
Bazaarvoice Customers

GX0984 at 8-9

Trial (Tr. 1880:16-1895:22

Post-Merger Price Increases

Trial (Tr. 918: 5-7)

thdiawn (Tr. 1021:5-9)

Price Increases to
Syndication Customers

Trial (Tr. 998:25-999:1)

Trial (Tr. 1896:5-1900:3)

Harm to In-House
Customers

Trial (Tr. 2053:16)

Withdrawn (Tr. 2071:14-
20)
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