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industry, and the Agency at times may use a price increase that is larger or
smaller than five percent.

1.12 Product Market Definition in the Presence of Price
Discrimination

The analysis of product market definition to this point has assumed that
price discrimination — charging different buyers different prices for the
same product, for example — would not be profitable for a hypothetical
monopolist. Adlﬁmmappﬁzsmrepﬂoediscrﬁnimﬁonwmdd
be profitable for a hypothetical monopo

E:ushngbuyelssomeﬁmeswﬂldtffersgmfmnﬂymﬂleirm(emloodof
switching to other prodicts in response to a “small but significant and non-
transitory” price increase. H a hypothetical monopolist can identify and
price differently to those buyers (“targeted buyers”) who would not defeat
the targeted price increase by substituting to other products in response to
a-“small but significant and nontransitory” price increase for the relevant
product, and if other buyers likely would not purchase the relevant product
and resell to targeted buyers, then a hypothetical monopolist would prof-
itably impose a discriminatory price increase on sales to targeted buyers.
This is true regardless of whether a general increase in price would cause
such significant substitution that the price increase would not be profitable.
The Agency will consider additional relevant product markets consisting of
a particular use or uses by groups of buyers of the product for which a
hypothetical monopolist would profitably and separately impose at least a
“smnall but significant and nontransttory™ increase in price.

1.2 Geographic Market Definition
Foreadmprodu&mkethu#ﬁchboﬁmmergingfmparﬁdpate,ﬂw
Agency will determine the geographic market or markets in which the
firms produce or sell. A single firm may operate in a number of different ,
geographic markets.
1.21 General Standards
Absent price discrimination, the: Agency will delineate the geographic
market to be a region such that a hypothetical monopolist that was the
only present or futire producer of the relevant product at locations in that
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region would profitably impose at least a “small but significant and nontran-
sitory” increase in price, holding constant the terms of sale for all products
produced elsewhere. That is, assuming that buyers likely would respond to
a price increase on products produced within the tentatively identified
region only by shifting to products produced at locations of production out-
side the region, what would happen? If those locations of production out-
side the region were, in the aggregate, sufficiently atiractive at their existing
terms of sale, an attempt to raise price woukl result in a reduction in sales
large enough that the price increase would not prove profitable, and the
tentatively identified geographic area would prove to be too narrow.

In defining the geographic market or markets affected by a merger, the
Agency will begin with the location of each merging firm (or each plant of
a multiplant firm) and ask what would happen if a hypothetical monopolist
of the relevant product at that point imposed at least a “small but signifi-
cant and nontransitory™ increase in price, but the terms of sale at all other
locations remained constant. ¥, in response to the price increase, the
reduction in sales of the product at that location would be large encugh
that a hypothetical monopolist producing or selling the relevant product at
the merging firm’s location would not find it profitable to impose such an
increase in price, then the Agency will add the location from which produc-
tion is the next-best substitute for production at the merging firm’s location.

" In considering the likely reaction of buyers to a price increase, the
Agency will take into account all relevant evidence, inchuding, but not imit-
ed to, the folowing;

(1) evidence that buyers have shifted or have considered shifting pur-
dﬁmbemmndiﬁaaﬁgeogmphicbcaﬁomhrespomemrelahve‘
changes in piice or other competitive variables;

(2) evidence that sellers base business decisions on the prospect of
buyer substitution between geographic locations in response to relative
changes in price or other competitive variables;

(3) the influence of downstream competition faced by buyers in their
output markets; and .

{4) the timing and costs of switching suppliers.

The price increase question is then asked for a hypothetical monopolist
conbrolling the expanded group of locations. In performing successive iter-
ations of the price increase test, the hypothetical monopolist will be
assumed to pursue maximum profits in deciding whether to raise the price
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atmyorallofﬂteaddiﬁonallocaﬁonsmdaitsomtrd This process will
continue until a group of locations is identified such that a hypothetical
monopolist over that group of locations would profitably impose at least a
“small but significant and nontransitory” increase, inchuding the price
charged at a location of one of the merging firms.

The “smallest market” principle will be applied as it is in product mar-
ket definition. The price for which an increase will be postulated, what
constitutes a “small but significant and nontransitory™ increase in price, and
the substitution decisions of consumers all will be determined in the same
way in which they are determined in product market definition.

1.22 Geographic Market Definition in the Presence of
Price Discrimination

The analysis of geographic market definition to this point has assumed
that geographic price discrimination —~ charging different prices net of
transportation costs for the same product to buyers in different areas, for
example — would not be profitabie for a hypothetical monopolist.
However, if a hypothetical monopolist can identify and price differently to
buyers in certain areas (“targeted buyers”) who would not defeat
thetargetedpmemcrmsebyalbshhmngtomdnslantsdlasm
response o a “small but significant and nontransitory” price increase for
the relevant product, andnfotlwrbuyershkelywoukimtpmd\asetherele-
vant product and resell to targeted buyers,12 then a hypothetical monopo-
list would profitably impose a discriminatory price increase. This is true
even where a general price increase would cause such significant substitu-
tion that the price increase would not be profitable. The Agency will con-
sider additional geographic markets consisting of particular locations of
buyers for which a hypothetical monopolist would profitably and separately
impose at least a “small but significant and nontransitory™ increase in price.

12 “This arbitrage i inherertly impossible for many services and is particularly difficult where the prod-
et is sokt on a deliwered basis and where transporiation costs ave 8 significant percentage of the final
cost,

10
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