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INTRODUCTION
Defendants are the two largest coal-mining companies in the United States. They propose to
combine their operations into a joint venture that would control nearly 70% of all Southern Powder
River Basin (“SPRB”) coal. SPRB-coal-burning power plants need SPRB coal to generate electric
power, and if the joint venture (“JV”) proceeds, nothing would stop the JV from increasing SPRB coal
prices. Power producers who own SPRB-coal-burning power plants would simply have to pay more –
and, often, so would the millions of American households they serve.
The Federal Trade Commission (“Plaintiff” or “FTC”) respectfully asks the Court for a
preliminary injunction to temporarily prevent this combination, in order to preserve the status quo until
the FTC has had an opportunity to adjudicate the transaction’s legality under the antitrust laws in an
administrative proceeding. See generally 15 U.S.C. § 53(b).
The Court should issue the requested preliminary injunction. This proposed transaction is
presumptively unlawful, as Defendants control an overwhelming share of SPRB coal, which is a
properly defined antitrust market that satisfies the well-established analytical tests that identify a
relevant antitrust market, just as Judge Bates held in FTC v. Arch Coal, 329 F. Supp. 2d 109, 123
(D.D.C. 2004). See infra Section II.A (SPRB coal satisfies the Supreme Court’s Brown Shoe factors and
the well-accepted “hypothetical monopolist test”).

But Defendants’ loss is consumers’ gain, as power
producers attest that they have
1
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see also PX7002 ¶ 9 (power producer “believes
that it and its customers have benefited from the competition between Peabody and Arch and is
concerned that elimination of that competition through the JV would result in higher coal prices”). These
customers affirm that Defendants’ head-to-head competition has led to lower SPRB coal prices,
benefiting the millions of ordinary American households who rely on SPRB-generated electric power.
The JV would immediately eliminate head-to-head competition between Defendants, sharply reduce
competition between SPRB suppliers overall, and leave SPRB-coal-reliant power producers and the
households they serve vulnerable to higher prices. As power producers attest,

see also
Defendants claim that their extraordinarily high shares in the relevant market for SPRB coal are
immaterial, because fuels besides SPRB coal (such as natural gas) can be used to generate electricity,
and the availability and price of these fuel sources can impact the total demand for SPRB coal. This
argument fails, as the uncontested existence of other fuel sources does not answer the concrete,
empirical question at the heart of this antitrust case: is the price of SPRB coal sufficiently constrained by
other fuels to prevent a small-but-significant increase in the price of SPRB coal, such as a 5% price
increase? The answer to that question is “no.” The FTC’s robust factual showing and rigorous expert
analysis demonstrate that power producers that operate SPRB coal-fired power plants: (i) need SPRB
coal because it provides a reliable, environmentally attractive, and low-cost fuel; (ii) achieve lower
prices through competition between SPRB coal suppliers, and in particular head-to-head competition
between Defendants; and (iii) would not significantly reduce their SPRB coal purchases if this
competition were reduced and a small-but-significant price increase imposed. This demonstration is
more than sufficient to raise “serious, substantial” questions regarding the antitrust merits of this

2
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and impose even a small price increase, consumers will pay hundreds of millions of dollars in higher
electricity bills. This is exactly the type of anticompetitive harm the Clayton Act is designed to prevent.
BACKGROUND
The SPRB and the much smaller Northern Powder River Basin (“NPRB”) make up the Powder
River Basin (“PRB”). Located in northeast Wyoming and southeast Montana, the PRB is the largest
coal-producing basin in the United States. SPRB mines, which produce over 90% of the coal mined in
the PRB, 5 sell coal primarily to SPRB-consuming electric power producers, which burn the coal to
generate electricity. 6
I.

Defendants Control Two-Thirds of SPRB Coal Production
Together, Peabody and Arch control nearly 70% of SPRB coal production. See infra Section

II.A.3. Peabody is by far the largest coal supplier in the SPRB and in the United States as a whole. 7 In
2019, Peabody sold 108 million tons of SPRB coal from its three SPRB mines: North Antelope Rochelle
(“NARM,” the world’s largest coal mine), Rawhide, and Caballo. PX8001 (Hill Report) ¶ 30. Arch is
the second-largest coal supplier in the SPRB and the United States. 8 In 2019, Arch sold 75 million tons
of SPRB coal produced by its two SPRB mines: Black Thunder (the second most productive mine in the
United States) and Coal Creek. PX8001 (Hill Report) ¶ 31.
The other five SPRB coal suppliers are significantly smaller than Peabody and Arch. Two
producers, Black Hills and Western Fuels Association (“WFA”), are each single-mine operators that
primarily supply coal to affiliated entities. PX7012 ¶¶ 3, 4;
5

Black Hills operates the

PX8001 (Hill Report) ¶ 28 (in 2018, 93% of coal shipped from the PRB came from the SPRB).

Arch Coal, 329 F. Supp. 2d at 118 (“Virtually all SPRB coal is purchased by electric power companies
for use in their coal-fired steam generating units.”).
6

PX8001 (Hill Report) ¶ 30. In 2019 Peabody sold over 164 million tons of coal worldwide, generating
$5.58 billion in revenues. PX9063-061, -057.
7

PX8001 (Hill Report) ¶ 31. In 2019, Arch sold approximately 88 million tons of coal worldwide,
generating about $2.3 billion in revenues. PX9055-015, 054.
8

4
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Wyodak mine, which in 2019 sold nearly all of its output (3.6 million out of 3.7 million tons) to an
affiliated power plant located next to the mine. PX7012 ¶ 6.

Only three other firms operate SPRB mines. While they are larger than WFA and Black Hills,
each is considerably smaller than Peabody or Arch. 9 The largest of the three, Navajo Transitional
Energy Company (“NTEC”), operates the Antelope and Cordero Rojo mines. 10 The next largest, FM
Coal, operates the Eagle Butte and Belle Ayr mines. 11 Peter Kiewit Sons’ Inc. (“Kiewit”), the fifthlargest producer in the SPRB, owns the Buckskin mine. PX8001 (Hill Report) ¶ 34.
II.

Characteristics and Uses of SPRB Coal
SPRB coal has many desirable properties compared with coal found in other regions of the

United States. First, because SPRB coal sits in thick beds close to the surface of the land, SPRB mines
are more cost effective than most coal basins. 12 Indeed, the spot price of SPRB coal in January 2020 was
about half as expensive in dollars per energy output (mmBTU) as coal from the next lowest-cost coal
production basin. 13 SPRB coal has long enjoyed this cost advantage. PX8001 (Hill Report) ¶ 91.
Second, SPRB coal has low sulfur content relative to other coal basins, which is desirable for

See PX8001 (Hill Report) ¶ 37, Figure 3 (2019 SPRB production by mine); id. at Appendix D, Figure
37 (2018 SPRB production by mine).

9

PX8001 (Hill Report) ¶ 37. NTEC acquired its SPRB mines in October 2019 through the bankruptcy
proceedings of their prior owner, Cloud Peak Energy. Id. ¶ 32.
10

PX8001 (Hill Report) ¶ 37, Figure 3. FM Coal acquired these mines in 2019 through the bankruptcy of
former owner Blackjewel. Javelin Global
owns the marketing rights to all coal produced at
both mines. Id. ¶ 33.
11

12

Arch Coal, 329 F. Supp. 2d at 117.

PX9026-002 (reporting $0.67 per mmBtu for PRB 8800 BTU versus $1.34 per mmBtu for Uinta Basin
11,700 BTU for the week ending January 24, 2020).
13

5
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dispatch a minimum level of power regardless of the market-clearing price determined by the
day-ahead market. PX4983-002 (describing MISO “must run (self-commit)” status as “informing
MISO that the unit will be on-line at its unit minimum irrespective of the results of any margin
calculation MISO’s day-ahead model performs”); id. at -003 (Ameren “utilizes a must run” [selfcommit] status for “all of Ameren Missouri’s coal-fired units” except the Meramec Energy
Center.”).
•

Second, each unit that dispatches receives the market-clearing price, 42 regardless of its bid. Thus,
a producer who submits a bid of zero (or self-commits) receives the same price as if the producer
bid exactly at (or a fraction below) the market-clearing price. See PX9011-017-18.
Thus, a coal unit can theoretically use self-commitment to insulate its dispatch from changes in

the market-clearing wholesale price of electricity. However, even when power producers self-commit
their coal units, these coal units usually dispatch economically—i.e., as the lowest-cost option available
to the RTO/ISO. In a recent MISO analysis, 88% of dispatched coal generation represented the lowestcost option; i.e., lower-cost than any additional power available to the RTO/ISO from natural gas or
renewable generation that was offered to the RTO above the market-clearing price. PX9191 (76% of
coal-fired dispatch came from self-committed coal units that were in fact the lowest-cost option, and
another 12% came from non-self-committed coal units that were dispatched as the lowest-cost option
based on the bid submitted by the owner of the unit); see also
ARGUMENT
As described below, the FTC has developed a robust factual record, supported by well-accepted
methods of expert analysis, demonstrating that the JV will eliminate competition between close
competitors that, together, control an overwhelming share of a properly defined antitrust market for
SPRB coal. The “only question” before this Court is whether, given this demonstration, it is in the public
interest to preserve the status quo until the FTC has concluded its administrative adjudication of the JV’s
PX9011-017-018. More precisely, each unit that “dispatches” receives the market-clearing price if its
bid was at or below the market-clearing price. As noted above, in some circumstances, the RTO/ISO
may dispatch a unit that did not bid at or below the market price in order to ensure grid reliability, and in
such circumstances the RTO/ISO may provide additional “make-whole payments, or uplift payments.”
PX9193-004-005.

42
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legality under the antitrust laws. FTC v. Sanford Health, No. 1:17-CV-133, 2017 WL 10810016, at *23
(D.N.D. Dec. 15, 2017), aff’d 926 F.3d 959 (8th Cir. 2019); FTC v. Food Town Stores, Inc., 539 F.2d
1339, 1342 (4th Cir. 1976); FTC v. OSF Healthcare Sys., 852 F. Supp. 2d 1069, 1073-74 (N.D. Ill.
2012). The answer to that question is “yes.” The FTC is likely to succeed on the merits at the
administrative proceeding by demonstrating that the JV will substantially lessen competition in the
market for SPRB coal, leading to higher prices. The Court should temporarily enjoin the JV to ensure
that no such harm occurs until the FTC has resolved the merits of this transaction in its administrative
proceeding.
I.

A Preliminary Injunction is Proper Where the FTC Raises Serious and Substantial
Questions Suitable for Adjudication in the FTC’s Administrative Proceeding
Section 7 of the Clayton Act prohibits business combinations where “the effect . . . may be

substantially to lessen competition, or to tend to create a monopoly” in “any line of commerce or in any
activity affecting commerce in any section of the country.” 15 U.S.C. § 18. The FTC has initiated an
administrative suit to adjudicate whether the JV would have such a prohibited effect. In this Court, the
FTC seeks a preliminary injunction to prevent the JV from closing until that administrative proceeding
is resolved. At this stage, the FTC is not required to prove, nor is this Court required to find, that the
proposed transaction would violate the antitrust laws. FTC v. Staples, Inc. (“Staples I”), 970 F. Supp.
1066, 1070-71 (D.D.C. 1997) (Hogan, J.). “That adjudicatory function is vested in the FTC in the first
instance.” FTC v. H.J. Heinz Co., 246 F.3d 708, 714 (D.C. Cir. 2001) (quoting FTC v. Food Town
Stores, Inc., 539 F.2d at 1342).
This Court must decide only whether it would be “in the public interest” to enjoin the JV on a
preliminary basis, under Section 13(b) of the FTC Act, 15 U.S.C. § 53(b). In crafting Section 13(b),
“Congress further demonstrated its concern that injunctive relief be broadly available to the FTC by
incorporating a unique ‘public interest’ standard . . . rather than the more stringent, traditional ‘equity’
13
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standard for injunctive relief.” FTC v. Exxon Corp., 636 F.2d 1336, 1343 (D.C. Cir. 1980) (internal
citations and quotations omitted). This “unique” standard focuses the Court’s inquiry on the public’s
interest in effective enforcement of the antitrust laws, and the FTC’s likelihood of success once it “has
had an opportunity to adjudicate the merger’s legality in an administrative proceeding.” FTC v. CCC
Holdings, Inc., 605 F. Supp. 2d 26, 35 (D.D.C. 2009); see also Heinz, 246 F.3d at 726; Staples I, 970 F.
Supp. at 1071-72. The FTC satisfies Section 13(b)’s public interest standard where – as it has done here
– the FTC marshals evidence that “rais[es] questions going to the merits so serious, substantial, difficult
and doubtful as to make them fair ground for thorough investigation, study, deliberation and
determination by the FTC in the first instance.” Tenet, 186 F.3d at 1051 (quotation omitted). Once the
FTC has done so, “the public interest in effective enforcement of the antitrust laws” trumps any private
interests and requires preliminary relief. Sanford, 2017 WL 10810016, at *24 (quoting Heinz, 246 F.3d
726, FTC v. Weyerhaeuser Co., 665 F.2d 1072, 1083 (D.C. Cir. 1981)).
II.

The FTC is Likely to Prevail on the Merits at the Administrative Proceeding
The FTC is likely to prevail at the merits proceeding. The proposed JV is presumptively illegal

because it will dramatically increase concentration in a properly defined relevant antitrust market for
SPRB coal, and the presumption of harm is bolstered by unanswerable evidence that current competition
between Arch and Peabody benefits customers, as well as by detailed economic analysis showing a
likelihood of anticompetitive effects.
A.

The Proposed Joint Venture is Presumptively Illegal

Courts evaluate the FTC’s likelihood of success on the merits using a burden-shifting
framework. Sanford, 926 F.3d at 962; see also Chicago Bridge & Iron Co. N.V. v. FTC, 534 F.3d 410,
423 (5th Cir. 2008); FTC v. Tronox Ltd., 332 F. Supp. 3d 187, 197 (D.D.C. 2018). The FTC establishes
a presumption of illegality by showing that the transaction will lead to undue concentration in a relevant

14
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antitrust market. Sanford, 926 F. 3d at 962. A relevant antitrust market has two dimensions: the relevant
product market and the relevant geographic market. See id.; see also CCC Holdings, 605 F. Supp. 2d at
37; Horizontal Merger Guidelines § 4. 43 “[A] merger which produces a firm controlling an undue
percentage share of the relevant market, and results in a significant increase in the concentration of firms
in that market, is so inherently likely to lessen competition substantially that it must be enjoined in the
absence” of contrary evidence. United States v. Philadelphia Nat. Bank, 374 U.S. 321, 363 (1963).
To rebut the concentration-based presumption of harm, Defendants must present evidence
showing that “‘the market-share statistics [give] an inaccurate account of the [merger’s] probable
effects’ on competition.” Heinz, 246 F.3d at 715 (quoting United States v. Citizens & Southern Nat’l
Bank, 422 U.S. 86, 120 (1975)). For example, market share statistics may not accurately reflect the
competitive significance of suppliers if market shares are volatile and based on a small number of sales.
See, e.g., United States v. Baker Hughes Inc., 908 F.2d 981, 986 (D.C. Cir. 1990). Naturally, “[t]he more
compelling the prima facie case, the more evidence the defendant must present to rebut it successfully.”
Sanford, 926 F. 3d at 963 (quoting Baker Hughes, 908 F.2d at 991). Here, Defendants will be unable to
rebut the FTC’s compelling prima facie case, or undermine the FTC’s additional direct evidence of
head-to-head competition and likely anticompetitive effects.
1.

The Relevant Product Market is SPRB Coal

A “relevant product market” is a term of art in antitrust law. United States v. H&R Block, 833 F.
Supp. 2d 36, 50 (D.D.C. 2011); Merger Guidelines (PX9192) § 4 (“Market definition focuses . . . on
customers’ ability and willingness to substitute away from one product to another in response to a price
When examining market definition—as well as concentration levels, competitive effects, and
affirmative defenses such as entry—courts commonly rely on the Horizontal Merger Guidelines jointly
issued by the U.S. Department of Justice and the Federal Trade Commission. The most recent version of
the Horizontal Merger Guidelines was issued in 2010 (hereinafter, “Merger Guidelines,” attached as
PX9192). See, e.g., Sanford, 926 F.3d at 964-66; St. Alphonsus Med. Ctr. - Nampa, Inc. v. St. Luke’s
Health Sys., 778 F.3d 775, 784 n.9 (9th Cir. 2015); Sysco, 113 F. Supp. 3d at 38.
43
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increase or a corresponding non-price change.”). Nearly all commercial products have a range of closer
and more distant substitutes, but the existence of functional substitutes does not determine the relevant
antitrust market in which to assess whether a transaction is likely to lead to anticompetitive effects. For
example, in H&R Block, the court enjoined a proposed merger between producers of “digital do-ityourself” (“DDIY”) tax preparation software products. 833 F. Supp. 2d at 44. The defendants argued
that widely available alternative tax return preparation technologies (e.g., the do-it-yourself “pen and
paper method,” and assisted preparation involving a tax professional) performed the same function as
DDIY products, and should be included in the relevant product market. See id. at 50-60. The court
rejected this argument, holding that the availability of alternative technologies capable of producing the
same output (a completed tax return) was not dispositive of the relevant market; instead “the key
question” is whether the alternative technologies are “sufficiently close substitutes to constrain any
anticompetitive [] pricing after the proposed merger.” Id. at 55; see also Merger Guidelines (PX9192) §
4.
To answer the “key question” identified by H&R Block, courts often identify the narrowest
relevant market in which both merging parties sell their products, particularly when the relevant product
could be said to compete with more distant substitutes in a broader market. H&R Block, 833 F. Supp. 2d
at 59-60; Sysco, 113 F. Supp. 3d at 26; Arch Coal, 329 F. Supp. 2d at 120. 44 The intuition behind this
approach is that broader markets can almost always be proposed that would meet the analytical criteria
for a “relevant market,” but those broader markets are not informative regarding the competitive effects
of a transaction. As an illustration, consider a transaction that merged all producers of green table grapes

“The analysis begins by examining the most narrowly-defined product or group of products sold by
the merging firms to ascertain if the evidence and data support the conclusion that this product or group
of products constitutes a relevant market. If not, the analysis shifts to the next broadest product grouping
to test whether that is a relevant market. This process continues until a relevant market is identified.”
Arch Coal, 329 F. Supp. 2d at 120.
44
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into a single green-grape monopolist. Such a transaction might or might not lead to anticompetitive
effects; this is an empirical question that depends on consumers’ willingness to switch from green
grapes to substitutes (red grapes, other fruits) in the event of a price increase on green-grapes. In
resolving this question, the likely competitive consequences of the transaction are best examined by
applying well-settled economic and legal tests to identify an antitrust market that consists of the
narrowest group of products that a monopolist would have to control to profitably increase green grape
prices. (This antitrust market may or may not include any products apart from green grapes.) It would
not be helpful to attempt to assess the consequences of a green-grape merger in a market for “all food.”
While there is little doubt that an “all food” market would satisfy the analytical tests that identify a
relevant antitrust market (in other words, little doubt that a monopolist of “all food” could profitably
raise prices), an “all food” market is far too broad to represent the appropriate antitrust market in which
to analyze a green-grape-producer merger. Some courts have historically invoked the term “submarkets”
to describe the fact that products can compete in a narrower cognizable relevant antitrust market
subsumed within a broader market; a showing of harm in the narrower market renders the merger
unlawful, regardless of whether harm is shown in a broader market. 45
Like the defendants in H&R Block, Defendants here suggest that their overwhelming share of the
SPRB coal market is immaterial because SPRB coal competes to some extent with other fuels
(renewables, natural gas, nuclear) that perform the same electricity-generating function as SPRB coal.
Defendants miss the mark, because even if a broader “all energy” market may satisfy analytical tests that
identify a market, it is black-letter antitrust law that the existence of a broader energy market cannot
negate a narrower relevant antitrust market for SPRB coal. See Staples I, 970 F. Supp. at 1075 (Hogan,
Arch Coal, 329 F. Supp. 2d at 120 n.6 (“In Brown Shoe, the Supreme Court found that a relevant
product market could exist within a larger market. Although courts have sometimes referred to this as a
“submarket,” the term “submarket” can be used interchangeably with “relevant product market” and the
analysis is the same regardless of which term is used.”).
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J.) (explaining that “the mere fact that a firm may be termed a competitor in the overall marketplace
does not necessarily require that it be included in the relevant product market for antitrust purposes”);
Sysco, 113 F. Supp. 3d at 26 (same); see also Brown Shoe Co. v. United States, 370 U.S. 294, 325-26
(1962); United States v. General Dynamics Corp., 415 U.S. 486, 514 (1974) (Douglas, J., dissenting)
(“the existence of an energy market is not inconsistent with and does not negate the existence of a
narrower coal market”). As shown below, just as in Arch Coal, the SPRB coal market today satisfies all
criteria for an appropriate relevant antitrust market: (1) the “practical indicia” identified by the Supreme
Court in Brown Shoe, and (2) the hypothetical monopolist test outlined in the Merger Guidelines and
widely accepted by courts and antitrust economists. See, e.g., FTC v. Wilh. Wilhelmsen Holding ASA,
341 F. Supp. 3d 27, 47 (D.D.C. 2018); Staples II, 190 F. Supp. 3d at 118-122; Sysco, 113 F. Supp. 3d at
27, 33-34.
a.

The Brown Shoe Factors Show SPRB Coal is a Relevant Product Market

In Brown Shoe, the Supreme Court explained that an antitrust product market may be identified
by “industry or public recognition of the submarket as a separate economic entity, the product’s peculiar
characteristics and uses, unique production facilities, distinct customers, distinct prices, sensitivity to
price changes, and specialized vendors.” 370 U.S. at 325. The Brown Shoe “‘practical indicia’ of market
boundaries may be viewed as evidentiary proxies for proof of substitutability and cross-elasticities of
supply and demand.” H&R Block, 833 F. Supp. 2d at 51 (citing Rothery Storage & Van Co. v. Atlas Van
Lines, Inc., 792 F.2d 210, 218 (D.C. Cir. 1986) (Bork, J.)). These factors demonstrate that SPRB coal is
a relevant product market.
(1)

Industry or Public Recognition.
46

46
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b.

SPRB Coal Satisfies the Hypothetical Monopolist Test

The other principal method courts use to define the relevant market is the “hypothetical
monopolist test,” outlined in the Merger Guidelines and case law. H&R Block, 833 F. Supp. 2d at 51-52;
Sanford, 926 F.3d at 963; FTC v. Penn State Hershey Med. Ctr., 838 F.3d 327, 338 (3d Cir. 2016);
Sysco, 113 F. Supp. 3d at 33-34. Like the Brown Shoe factors, the “hypothetical monopolist test”
distinguishes the close substitutes for the merging parties’ products from more distant substitutes. It does
so by examining whether a hypothetical monopolist controlling a group of products could profitably
impose a small but significant and non-transitory increase in price (a “SSNIP”)—typically 5%—on at
least one product in the market. A monopolist would do so unless enough customers would switch to
products outside the market to make such a price increase unprofitable. See Merger Guidelines
(PX9192) § 4.1.1; Sanford, 926 F.3d at 963; H&R Block, 833 F. Supp. 2d at 51-52. If the hypothetical
monopolist could profitably impose a SSNIP on at least one product in the candidate market, that market
is a relevant antitrust market. Here, quantitative analyses, customer testimony, and natural experiments
show that a hypothetical monopolist of SPRB coal could profitably impose a SSNIP.
(1) Quantitative Analysis of Demand Elasticity Shows SPRB Coal Satisfies the Hypothetical
Monopolist Test
Dr. Nicholas Hill, the FTC’s economic expert, implemented the hypothetical monopolist test by
(1) using multiple data sources to estimate the elasticity of demand for SPRB coal, and (2) analyzing
whether the elasticity of demand for SPRB coal would make it profitable for a hypothetical monopolist
of SPRB coal to impose a SSNIP. This is a standard and well-accepted method of defining a market that
has routinely been found persuasive by courts. See, e.g., Tronox, 332 F. Supp. 3d at 204-206.
The elasticity of demand for a product measures the extent to which customers would substitute
away from a product in response to a price increase, and thus determines whether a monopolist that
imposed a price increase would lose so many sales that the price increase would prove unprofitable.
24
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3.

Market Shares and Concentration Levels Far Exceed a Presumption of
Illegality

Defendants’ combined market share substantially exceeds the harm threshold established by the
Supreme Court, which is exceeded if a transaction produces a single entity controlling 30% of the
relevant market. See Philadelphia Nat. Bank, 374 U.S. at 364 (“Without attempting to specify the
smallest market share which would still be considered to threaten undue concentration, we are clear that
30% presents that threat.”); FTC v. Swedish Match, 131 F. Supp. 2d 151, 166 (D.D.C. 2000) (“In
Philadelphia National Bank, the Court specifically held that a post-merger market share of thirty percent
triggers the presumption.”). The JV would far exceed that threshold, creating an SPRB coal behemoth
controlling nearly 70% of production, and over 60% of all reserves.
In addition to market shares, courts look to the change in market concentration caused by the
proposed transaction, utilizing a metric known as the Herfindahl-Hirshman Index (“HHI”). See, e.g.,
Heinz, 246 F.3d at 716 (“[s]ufficiently large HHI figures establish the FTC’s prima facie case that a
merger is anti-competitive”); Penn State Hershey, 838 F.3d at 346-47 (“The Government can establish a
prima facie case simply by showing a high market concentration based on HHI numbers.”). The HHI
calculates market concentration by summing the squares of each market participant’s individual market
share. See, e.g., Penn State Hershey, 838 F.3d at 346; Sysco, 113 F. Supp. 3d at 52. A joint venture is
presumptively anticompetitive if it increases the HHI by more than 200 points and results in a market
with a post-acquisition HHI exceeding 2,500, which is deemed a “highly concentrated market.” Penn
State Hershey, 838 F.3d at 347; St. Alphonsus, 778 F.3d at 786; Sysco, 113 F. Supp. 3d at 52-53.
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4.

Head-to-Head Competition and a Widely Accepted Economic Model Bolster
the Strong Presumption of Illegality

Direct evidence that the JV will eliminate valuable competition strengthens the presumption of
harm arising from the Defendants’ enormous combined share of the relevant market. See Sysco, 113 F.
Supp. 3d at 71-72 (“the FTC has bolstered its prima facie case with additional proof that the merger
would harm competition in [the relevant] markets”); United States v. Aetna, Inc., 240 F. Supp. 3d 1, 74
(D.D.C. 2017) (“[i]n further support of that presumption, there is clear evidence that the proposed
merger would eliminate valuable head-to-head competition between two close rivals”). Moreover, the
widely accepted Cournot model quantifies the JV’s enormously anticompetitive consequences.
a.

The JV Would Eliminate Head-to-Head Competition between Close
Competitors

“Mergers that eliminate head-to-head competition between close competitors often result in a
lessening of competition.” Staples II, 190 F. Supp. 3d. 78 It is intuitively obvious that a JV combining
frequent head-to-head competitors can give rise to anticompetitive effects, as it “prevents buyers from
playing those sellers off against each other in negotiations. This alone can significantly enhance the
ability and incentive of the merged entity to obtain a result more favorable to it, and less favorable to the
buyer, than the merging firms would have offered separately absent the merger.” Merger Guidelines
(PX9192) § 6.2. Here, data, documents, and testimony confirm that Peabody and Arch—the two largest
firms in the relevant market—are close competitors who routinely compete head-to-head to win
business, that this competition has benefited consumers, and that the JV would lessen competition. See,
e.g., Staples II, 190 F. Supp. 3 at 131 (“Plaintiffs therefore highlight additional evidence, including

See also Sysco, 113 F. Supp. 3d at 61; Heinz, 246 F.3d at 717–19 (eliminating competition between
second- and third-largest competitors would weaken competition); Swedish Match, 131 F. Supp. 2d at
169 (eliminating one of defendant’s “primary direct competitors” likely to yield price effects); Staples I,
970 F. Supp. at 1083 (finding anticompetitive effects where the “merger would eliminate significant
head-to-head competition between the two lowest cost and lowest priced firms in the ... market.”).
78
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On the other hand, if the JV is allowed
to proceed, the two largest SPRB coal suppliers will stop competing with each other immediately, and
raise prices and worsen non-price terms at customers’ expense.
b.

Economic Modeling Shows Consumers Will Suffer Significant
Financial Harm

In further support of the FTC’s presumption of harm, Dr. Hill simulated the effects of the JV
using the Cournot model, “a ‘fundamental economic’ tool used to analyze oligopolies” and transactions
that increase market concentration. Tronox, 332 F. Supp. 3d at 211. Dr. Hill employed assumptions that
are extremely favorable to Defendants, such as assuming that Defendants will achieve far greater cost
savings than even Defendants’ own expert now claims they will achieve, and that all cost savings will be
passed through to consumers. 88 Even with these conservative assumptions, Dr. Hill’s Cournot analysis
demonstrates that the proposed JV will result in significantly higher prices, 89
.
Dr. Hill’s Cournot model accounts for projections that SPRB coal demand will decline, and also
for the possibility that the other SPRB suppliers would increase output in response to the JV’s
anticompetitive price increases. Again, this assumption is highly conservative in Defendants’ favor
because, in fact, other SPRB suppliers are either constrained in their ability to increase output or lack the
incentive to do so, as discussed below in Section II.B.3. Thus, the actual harm the JV would inflict likely
87

PX8001 (Hill Report) ¶¶ 179, 191-201, Figures 30-34. Many of Defendants’ supposed efficiencies are
not cognizable, as discussed infra at Section II.B.4.

88

“Higher prices” refers to prices higher than would exist absent the JV. See Staples I, 970 F. Supp. at
1083 n.14 (“when the Court discusses ‘raising’ prices it is also with respect to raising prices with respect
to where prices would have been absent the merger, not actually an increase from present price levels”).

89
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Instead, competition among SPRB producers is the main constraint on prices.
2.

More Distant Competition from non-SPRB Fuels Does Not Rebut the FTC’s
Prima Facie Case

Defendants appear to suggest that current competition between Peabody and Arch has no impact
on SPRB coal prices, due to electricity markets that feature competition between electricity producers—
i.e., Defendants’ customers—using multiple fuel sources. See ECF No. 54 (Peabody Answer) at 1-2.
But, as demonstrated above, these RTO/ISO electricity markets already operate today and do not
constrain the price of SPRB coal as closely as direct competition among SPRB coal suppliers. For the
same reasons that it is not appropriate to include competition from non-SPRB fuel sources within the
relevant product market, downstream electricity market competition from power producers using nonSPRB fuel sources is not sufficient to rebut the FTC’s prima facie case, nor to demonstrate that
eliminating close competition between Peabody and Arch will not harm consumers.
3.

Entry Will Not Be Timely, Likely, or Sufficient to Counter the Harm to
Competition

Defendants “bear the burden of demonstrating the ability of other [firms] to ‘fill the competitive
void’ that will result” from the JV. Sysco, 113 F. Supp. 3d at 80 (citing Swedish Match, 131 F. Supp. 2d
at 169). Defendants cannot meet that burden here. New entry into SPRB coal is highly improbable, and
the current SPRB suppliers lack the ability and incentive to expand sufficiently to “fill the competition
gap that would be left in the wake” of the JV. Staples II, 190 F Supp. 3d at 136. Indeed, Defendants
themselves admit in their Answers that entry of new SPRB coal suppliers is “unlikely.” ECF No. 54
(Peabody Answer) ¶ 5; ECF No. 57 (Arch Answer) ¶ 5 (same).
“The expansion of current competitors is regarded as ‘essentially equivalent to new entry,’ and is
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effects.” CCC Holdings, 605 F. Supp. 2d at 72 (quoting Heinz, 246 F.3d at 720). Moreover, “[c]ourts
have ‘rarely, if ever, denied a preliminary injunction solely based on the likely efficiencies.” Tronox,
332 F. Supp. 3d at 215 (quoting Sysco, 113 F. Supp. 3d at 82). As detailed below, Defendants have
failed to demonstrate that their claimed efficiencies meet the required legal standards for (1) independent
verifiability; (2) merger-specificity; and (3) consumer pass-through.
A defendant raising an efficiencies defense must show that each asserted efficiency is
cognizable. Not all cost savings associated with a business transaction qualify as cognizable efficiencies
for antitrust purposes. To be cognizable, claimed efficiencies “must be independently verifiable” and
merger-specific, meaning that they represent actual cost savings that “cannot be achieved by either
company alone.” Sanford, 926 F.3d at 965 (quoting Heinz, 246 F.3d at 721-22); see also Tronox, 332 F.
Supp. 3d at 215; H&R Block, 833 F. Supp. 2d at 89; Merger Guidelines (PX9192) §10. Further, the
“claimed efficiencies must be passed through to consumers,” so that customers avoid the harms that the
JV would otherwise impose. Sanford, 2017 WL 10810016, at *27; see also PX9192 (Merger
Guidelines) § 10; Sysco, 113 F. Supp. 3d at 82 (“Defendants must also demonstrate that their claimed
efficiencies would benefit customers.”). Defendants’ claimed efficiencies fail each of these
requirements.
First, Defendants fail the independent verifiability requirement because many of their claims are
either speculative or otherwise do not permit “the estimate of the predicted savings [to] be reasonably
verifiable by an independent party.” H&R Block, 833 F. Supp. 2d at 89. For many of Defendants’
claims, the claimed efficiencies will not be achieved (under their own projections) for many years, often
more than a decade. Such distant forecasts are usually unreliable and unverifiable. Indeed, the
projections at issue here, termed a “life of mine plan,” will be updated at least every two years to take
account of new mining data, changes in market conditions, and changes in corporate strategy, among
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Moreover, their recent actions demonstrate that any
achieved cost savings will simply go towards shoring up Defendants’ profit margins to satisfy their
investors. From 2017 to 2019 alone, Defendants paid out more than $2 billion dollars to investors via
share repurchases and dividends (and also paid millions to their own executives, including $35 million
just to Peabody’s CEO). 106 The value of these sums is far greater than the total net present value of all of
Defendants’ claimed efficiencies from the JV over the life of its mines—a period longer than a decade.
In a transparent effort to influence this FTC enforcement action, in February 2020—the same
month the FTC filed suit—Defendants for the first time offered to temporarily lower SPRB coal prices
for certain customers by 15 cents per ton. See, e.g.,

Notably, Defendants made no such

offers when the JV’s purported cost savings were first announced to the public in June 2019—nor at any
time before February 2020, on the eve of this litigation. 107 Similar promises made outside the ordinary
course of business, in the context of a merger challenge, have been universally discredited by the courts.
See, e.g., H&R Block, 833 F. Supp. 2d at 82; FTC v. Cardinal Health, Inc., 12 F. Supp. 2d 34, 64-65
(D.D.C. 1998); OSF Healthcare, 852 F. Supp. 2d at 1086. Further, as shown by Dr. Hill, this temporary
price cut comes nowhere close to reversing the harm the JV is likely to inflict. See PX8001 (Hill Report)
¶¶ 191-201 and Figures 30-34

III.

The Equities Heavily Favor a Preliminary Injunction
Upon finding a likelihood of success on the merits, the Court must then “weigh the equities” to

determine whether injunctive relief is in the public interest. Heinz, 246 F.3d at 726-27. “The principal
PX9063-070, 098; PX9086-003; PX9178-056 (2017 and 2018 compensation of $27.9 million);
PX9179-057 (2019 compensation of $7.6 million).

106

107

PX6029 181-84.
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public equity weighing in favor of issuance of preliminary injunctive relief is the public interest in
effective enforcement of the antitrust laws.” Id. at 726. A second public interest lies in “ensuring that the
FTC has the ability to order effective relief if it succeeds at the merits trial.” Sysco, 113 F. Supp. 3d at
86; see also Sanford, 2017 WL 10810016, at *31 (“There is a strong public interest in effective
enforcement of the antitrust laws and in the FTC having the ability to order effective relief if it succeeds
in an administrative proceeding.”). Without a preliminary injunction, Defendants can “scramble the
eggs”—that is, combine their operations and make it extremely difficult, if not impossible, for the FTC
to restore competition if the JV is subsequently found unlawful. See Weyerhaeuser, 665 F.2d at 1085-86
n.31. Any harm that customers suffer in the interim likely would be irreversible.
Defendants cannot offer any equities that override the strong public equities favoring
preliminary relief. Indeed, “[w]here the FTC has demonstrated a likelihood of success on the merits, no
court has denied a Section 13(b) motion for a preliminary injunction based on weight of the equities.”
Sanford, 2017 WL 10810016, at *31. In weighing the equities, “public equities are paramount,”
ProMedica, 2011 WL 1219281, at *60, and private equities, such as the Defendants’ commercial
interests in concluding a transaction, are “subordinate to public interests[.]” FTC v. Illinois Cereal Mills,
Inc., 691 F. Supp. 1131, 1146 (N.D. Ill. 1988) (citing Weyerhaeuser, 665 F.2d at 1083). Accordingly, to
protect interim competition and preserve the FTC’s ultimate ability to order effective relief, a
preliminary injunction should issue.
CONCLUSION
For the reasons set forth above, the FTC respectfully requests that the Court issue the requested
preliminary injunction. A Proposed Order is attached.
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