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IN UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

FEDERAL TRADE COMMISSION, )
Plaintiff, g
V. g CIV. NO.
CCC HOLDINGS INC. 3 FILED UNDER SEAL
and g
AURORA EQUITY PARTNERS I L.P., ;
Defendants. ;

PLAINTIFF FEDERAL TRADE COMMISSION’S
MEMORANDUM IN SUPPORT OF MOTION FOR TEMPORARY

RESTRAINING ORDER AND PRELIMINARY INJUNCTION

The Federal Trade Commission asks this Court to temporarily restrain the merger of CCC
and Mitchell,' two of the largest competitors in computer software used by automobile repair shops
and insurance companies to estimate collision repair costs (“Estimatics”) and total loss valuation
(“TLV”) for cars and trucks in the United States. There is only one other significant competitor —
Audatex —in these markets. Unless it is stopped, this 3-to-2 merger, with high barriers to entry, will
increase the cost of insurance and repairs of vehicles in this country.

The $1.4 billion transaction would create a company with huge market shares, reflective of
monopoly or near monopoly market power. In the Estimatics market, the resulting company will
have approximately [l of the market; the Herfindahl-Hirschman Index (“HHI”’) will be- and
the increase-H}H. In the TLV market, the resulting company will have - of the market;
the HHI will be - and the increase, -2 These post-merger shares far exceed those required

' CCC Holdings Inc. and Aurora Equity Partners Il L.P. each own respectively, CCC and
Mitchell. PXs herein are cited by the branded PX page number.

2 The U.S. DOJ and FTC Horizontal Merger Guidelines, § 1.5 (1992) considers any
market with over 1,800 HHI to be “highly concentrated,” and any change above 100 to create a
presumption that the merger is likely to create or enhance market power or facilitate its
exercise.” Available at www.ftc.gov/be/docs/horizmer.shtm. This merger is simply off the
charts.
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by any case law to establish that a merger is likely to lead to reduced competition, higher prices, and

less innovation.

[N

D.C. Circuit noted in FTC v. H.J. Heinz Co., 246 F.3d 708 (D.C. Cir. 2001), “no court has ever

approved a merger to duopoly” under these circumstances. Id. at 717.

On November 25, 2008, the Commission unanimously authorized this complaint and
commenced an adjudicative proceeding to determine the legality of this merger, the trial of which
is scheduled to begin no later than March 31, 2009, at the FTC. The FTC has also committed to
make every effort to render a final opinion within 90 days of an initial decision by the
Administrative Law Judge. (See FTC Press Release, Nov. 25, 2008). Absent Court action, CCC and
Mitchell intend to complete the merger after December 3, 2008.

The purpose of this motion is merely to seek an order under Section 13(b) of the Federal
Trade Commission Act to preserve the status quo during the pendency of a full trial on the merits
in the administrative proceedings. 15 U.S.C. § 53(b). It is not to ask this Court to determine
whether the merger is lawful. “That responsibility lies with the FTC” after a full hearing at the
Commission. FTC v. Whole Foods Market, Inc., No. 07-5276, slip op. Brown, J. at 8; Tatel, J. at
2 (D.C. Cir. Nov. 21, 2008) (citing FTC v. Food Town Stores, Inc., 539 F.2d 1339, 1342 (4™ Cir.

1976)). The FTC creates a “strong presumption in favor of preliminary injunctive relief” by raising

*PX 163 at 1-3; PX 161 at 23.

‘Id. at 4.

2
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“questions going to the merits so serious, substantial, difficult and doubtful as to make them fair
ground for thorough investigation, study, deliberation and determination by the FTC in the first
instance and ultimately by the Court of Appeals.” Heinz, 246 F.3d at 714-715. Counsel for the FTC
has already met that standard — and more. Indeed, the Commission’s prima facie case against this
three-to-two merger is compelling as a matter of law.

Faced with such a strong presumption in favor of injunctive relief and faced with the strong
“public interest in effectivc; enforcement of the antitrust laws,” defendants are required to show
“particularly strong equities” that would completely counter these weighty presumptions. Heinz,
246 F.3d at 726-27; Whole Foods, slip op. Brown, J. at 8. Defendants cannot do so.

Instead, defendants have offered several arguments for the legality of their merger, none of
which dispel the serious, substantial questions raised by the evidence in this case. For example,
despite the long history of fierce competition between the three incumbents, defendants’ claim that
competition will continue at the same level with only two players. This makes no sense. Over the
last two decades, these markets became more competitive as they moved from two to three
competitors. Obviously, moving from three to two will ratchet competition back.

Yet, defendants raise a novel argument that this industry is somehow unique because the
remaining two competitors would supposedly have no idea what the other is doing. Defendants
suggest that this claimed, blissful ignorance would somehow keep competition at a high level. This
is simply not true. Recent, head-to-head competition reveals that the competitors in these markets
have deep intelligence into each other’s prices and services for both insurance companies and the
tens of thousands of collision shops that also buy these products. The obvious result of the merger

is that the remaining competitors could thus coordinate far more easily when there are only two

significant competitors left.

In short, defendants’ unusual argument makes no sense and at best raises factual contentions to be
resolved in the Commission proceeding, not by this Court. See id. Slip op. Brown, J. At 8 (“That

responsibility lies with the FTC”); Food Town, 539 F.2d at 1342. This Court should allow the FTC
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to decide these questions and should not “trench on the FTC’s role” by choosing between “plausible,
well-supported” expert opinions or other disputed positions. Whole Foods, slip op. at 14 (Tatel, J.).

Defendants’ additional claim that timely, likely, and sufficient entry will somehow appear

and rescue this anticompetitive merger is completely unfounded. _

merger, defendants now claim for the first time that any small company can easily enter at a

sufficient level to counter the anticompetitive effects of the merger. Defendants are wrong.
Finally, defendants’ claimed efficiencies are not merger-specific. There is no reason to

believe that any efficiency gains defendants could achieve would be passed through to customers.

N or can defendants show that their claimed efficiencies

are extraordmary, which, under the law, defendants would have to demonstrate for these claims
to be cognizable when concentration is this high. Heinz, at 720-21 (Citation omitted); Horizontal
Merger Guidelines, § 4 (stating that “[e]fficiencies almost never justify a merger to monopoly or
near-monopoly”); 4A Phillip E. Areeda, et al., Antitrust Law  971f, at 44 (“extraordinary”
efficiencies are required when the “HHI is well above 1800 and the HHI increase is well above
1007).
In short, the merger of CCC and Mitchell — which would give the resulting company nearly
-of the relevant Estimatics and TLV markets — should be temporarily stopped in its tracks
until the FTC can decide the merits of the merger in the adjudicative proceeding. Thus, the FTC

respectfully asks this Court to grant the requested temporary and preliminary relief.
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I. STATEMENT OF FACTS

American drivers make nearly twenty-five million automobile insurance claims each year
and insurers, in turn, spend an estimated $100 billion annually to cover those claims.® CCC,
Mitchell, and Audatex provide highly automated and customized solutions to manage the claims.
It is their products that determine the cost of repair or the cost of replacement in the event of a total
loss. Thus, these products play a critical role in the nearly $100 billion automotive repair business.
Estimatics and TLV systems are two of the products offered by CCC, Mitchell, and Audatex, and
it is the competition in those markets that will be harmed by the merger of CCC and Mitchell.

A. The Estimatics Market

There are millions of accidents each year on roads across the United States. If the drivers
in those accidents are insured, they will contact their respective insurers shortly after the accident
and set in motion the claims process. The driver, insurer, and collision repair facility will first assess
the extent of the damage to the automobile and estimate the cost of parts and labor needed to repair
the damage. Twenty-five years ago this was a manual process. The appraiser or claims adjuster
would rely on information from published sources and perform the calculations either by hand or
with a desk calculator.’” Today, all major automobile insurers and the vast majority of the
approximately 45,000 repair facilities that handle insurance work, subscribe to one or more of the
Estimatics products sold by CCC, Mitchell, and Audatex.'® These Estimatics software products are

faster than the old manual process and are also considered more reliable, consistent, and accurate.!!

®PX 583 at 21.

*PX 1020 at | 27.

X 514 at 13, 15; PX 531 at 1; PX 26 at 1 13| | GEGB: x 6 213 ||
B o

UPX3atq5s s PX 14 at {4 ;PX 13 at]3 - PX
;PX 28 at | 3 PX27atq3 ; PX 11 at

20 at g 3-4
13 ; PX 30 at 9 4 |
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The Estimatics market is dominated by CCC, Mitchell, and Audatex. CCC is the market
leader with approximately- of the estimatics market."> The remainder of the market is split
between Audatex with aff share and Mitchell with a- share.”® Entry has proven to be quite
difficult. The cost and time to develop a viable estimatics product and establish marketplace
credibility have proven too difficult to overcome.'* Entrants have found extremely it difficult to
penetrate the relatively mature estimatics market — a market dominated by large, well-funded
incumbents.

B. Total Loss Valuation (“TLV”’) Market

In some accidents, the insurer will have to declare the automobile a total loss because the
estimated cost of repair approach’s or exceeds the vehicle’s value. If the automobile is judged a
total loss, the insurer will then calculate the replacement cost of the automobile and pay the policy
holder the vehicle’s replacement cost.'> Again, this process was once done by hand. Today, it is
almost completely automated. Insurers rely on total loss valuation (“TLV”) systems to estimate
replacement costs of totaled and stolen cars.'® CCC, Mitchell, and Audatex account for over.
percent of all total loss claims.!” Insurers believe CCC, Mitchell, and Audatex’s TLV modules are
more accurate than other methods because it allows them to take into account more variables.'®

CCC is dominant in the TLV market with an over-percent share.” Audatex trails CCC

with allllpercent share.® Mitchell has only a llfshare in the market, but its share understates

12 PX 1020, Exhibits 2-3 (Hayes Decl.).
BPX 89 at 13; PX 1014.

14 See infra notes 53-82.
#PX 26 ac T 25 | EEG_
16 PX 680 at 7-10; PX 86 at 8; PX 26 at Jj 36-39 _

" PX 513 at 16; PX 548 at 7.
18 PX 81 at 42-43; PX 85 at 53.
¥ PX 1016.

2 1d.




Case 1:08-cv-02043-RMC  Document 55  Filed 01/07/2009 Page 11 of 83

its competitive significance. Mitchell successfully entered the total loss market in 2005 after ten
years of effort, two failed attempts, and millions of dollars in investment. Its entry has caused the
first significant shift in market shares for these products after many years of stability.”’ Mitchell
projects its TLV share to reach approximately-percent in 2010 and to continue growing.*

C. Marketplace Dynamics

CCC, Mitchell, and Audatex monitor each other closely to develop good information about

each other's prices.” ||
o —————

the nature of the price competition depends on the identity of the customers. Repair facilities |
account for about 60 percent of Estimatics revenues.”
Insurers negotiate longer term contracts with estimatics and TLV systems suppliers —

generally three to five years.” In a typical year, approximately 100 insurance company accounts

come up for renewal.”’ Recent competitions are revealing. _ ‘

2 PX 26 at | 102 _

2PX 514 at 18-20.

»PX 9 at 49 5-12 || X 501 at 1; PX 505 at 1; PX 506 at 1; PX 532 at 35;
PX 682 at 9.

#PX 202 at 5, 10; PX 253 at 15; PX 112 at 52; PX 508 at 1; PX 538 at 2; PX 557 at 4.

» PX 1015.

26 pX 38 at 147-148_ PX 37 at 108-; PX 584 at 26.
7 PX 36 at 185-86 _

#px13atq5 | PX 1020 at g 81 (Hayes Decl.).
?PX 13 atq 5 | px1020 at 1 81 (Hayes Decl.).
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D. Proposed Merger of CCC and Mitchell

The defendants announced their agreement to merge the CCC and Mitchell businesses earlier
this year.*® They now threaten to consummate the merger as early as December 4, 2008.>' The
Federal Trade Commission found that it had reason to believe that the proposed merger would
violate the antitrust laws and issued an administrative complaint challenging the proposed merger
on November 25, 2008. At the same time, the Commission authorized the staff to file a complaint
in federal district court (under Section 13(b) of the FTC Act) to seek a temporary restraining order
and a preliminary injunction to preserve the status quo pending the full trial on the merits in the
administrative proceeding.

II. ARGUMENT

The question before the Court is whether to maintain the status quo because the Commission
has raised issues “so serious, substantial, difficult and doubtful as to make them fair ground for
thorough investigation, study, deliberation and determination by the FTC in the first instance and
ultimately by [a] Court of Appeals.” Heinz, 246 F.3d at 714-15; Whole Foods, slip op. at 1 (Tatel,
J., concurring). The answer is plainly yes. There are no extraordinary public equities or other
arguments by defendants that can counter the reasons for injunctive relief.

In this case, the FTC has “reason to believe” that the merger violates Section 7 of the Clayton
Act and Section 5 of the FTC Act. Under Section 13(b) of the FTC Act, the Commission has
authority to seek a temporary injunction in this Court to block the merger pending the FTC’s
adjudication of the merger. The Commission issued an administrative complaint challenging this
merger on November 25, 2008, and a hearing on the merits is scheduled to begin on March 31,
2009. (Complaint, Ex. 1 at 5) Defendants’ intent to close their merger prior to final administrative
adjudication of the merits at the Commission poses an immediate threat to both consumers and the

Commission’s ability to craft an effective remedy. In the face of this imminent threat, the

0 PX 660; PX 661 at 1.

31 PX 300.
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Commission moves for a preliminary injunction under Section 13(b) of the Federal Trade
Commission Act to preserve the status quo during the pendency of administrative proceedings. 15
U.S.C. § 53(b).

Section 13(b) was intended for exactly these circumstances. The purpose of the legislation
was to preserve the ability of the Federal Trade Commission to order effective, ultimate relief upon
completion of administrative proceedings. The public interest standard articulated in Section 13(b)
reflects that purpose. Indeed, as the D.C. Circuit recognized in Heinz, in enacting Section 13(b),
Congress “demonstrated its concern that injunctive relief be broadly available to the FTC.” Heinz,
246 F.3d at 714 (quoting FTC v: Exxon Corp., 636 F.2d 1336, 1343 (D.C.Cir. 1980)); H.R. Rep. No.,
93-624, at 31 (1973), 1973 U.S. Code Cong & Admin. News 2523); see also Whole Foods, slip op.
at 7-8 (Brown, J.) (“the FTC — an expert agency acting on the public’s behalf — should be able to
obtain injunctive relief more readily than private parties.”). Section 13(b) holds that the public
interest is served by a preliminary injunction “[u]pon a proper showing that weighing the equities
and considering the Commission’s likelihood of ultimate success.” The court must balance these
considerations under a sliding scale. Whole Foods, slip op. at 7-8 (Brown, J.), citing Heinz, 246
F.3d at 714; FTC v. Elders Grain, Inc., 868 F.2d 901, 903 (7™ Cir. 1989) (Posner, J.). That is, the
greater the FT'C’s demonstration of the likelihood success, the heavier the burden on the parties to
demonstrate “particularly strong equities” in favor of the merging parties. Id.

The evidence in this case raises “‘serious, substantial question’s meriting further
investigation” and thus meets this Court’s “likelihood of ultimate success” standard. Whole Foods,

slip op. 2 (Brown, J.); slip op. 2, 16 (Tatel, J.);** Heinz, 246 F.3d at 714. The Commission’s prima

*? Judges Brown and Tatel agreed on the legal standard in the case, which was taken from
Heinz and which both opinions “scrupulously follow[ed].” Id at 3 (Tatel, J. concurring)The
dissenting opinion of Judge Kavanaugh agreed and explained that the opinions of the majority
are controlling precedent where they are the same. Whole Foods, slip op. at 17, 21, n.8,
(Kavanaugh, J. dissenting) citing Marks v. United States, 430 U.S. 188, 193 (1977); King v.
Palmer, 950 F.2d 771, 780,783 (D.C. Cir. 1991) (en banc) (“implicit agreement” between judges
can produce a “controlling” principle of law); cf. id. Ginsburg J. and Sentelle, J. Concurring
(stating that the judges had not agreed on an opinion, but also citing King).

9
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facie case against this “three-to-two” merger is compelling. The defendants’ arguments for the
legality of their merger, by contrast, are weak. At best, defendants raise factual contentions to be
resolved in the Commission proceeding, and which this Court should not attempt to resolve. Whole
Foods, 533 F.3d at 875-76 (“That responsibility lies with the FTC”); Food Town, 539 F.2d at 1342.

In this case, defendants’ proposed merger would result in a duopoly in two markets with
substantial barriers to entry — an outcome “no court has ever approved.” Heinz, 246 F.3d at 716-17,
see, e.g, FTC v. Swedish Match N. Am., Inc., 131 F. Supp. 2d 151 (D.D.C. 2000) (preliminarily
enjoining merger after which top two loose leaf tobacco firms would have controlled 90 percent of
market); FTC v. Cardinal Health, Inc., 12 F. Supp. 2d 34 (D.D.C. 1998) (preliminarily enjoining
two mergers that would have reduced number of wholesale prescription drug companies from four
totwo); FTCv. Staples, Inc., 970 F. Supp. 1066 (D.D.C. 1997) (preliminarily enjoining three-to-two
merger of office supply superstores); United States v. United Tote, Inc., 768 F. Supp. 1064 (D. Del.
1991) (permanently enjoining three-to-two merger of parimutuel firms). This Court should not be
the first to allow such an anticompetitive merger.

As to the second prong of the analysis under Section 13(b), there is a general presumption
in favor of the FTC in terms of the equities. Whole Foods, 533 F.3d at 875 (“‘the public interest in
effective enforcement of the antitrust laws’ was Congress’s specific ‘public equity consideration’
in enacting the provision” quoting Heinz, 246 F.3d at 726). The presumption should be particularly
strong in software or services mergers such as this one. Irreparable damage to the viability of the
products is likely if CCC and Mitchell are allowed to merge prior to final adjudication of the merits.
For example, the parties could decide to cease development and maintenance on one party’s
products and focus all of their efforts on the other product. The loss of human capital is also a
critical concern in this merger. The specialized expertise needed to maintain, develop, market and
sell the software and services could be permanently lost. There is no compelling public equity that
favors allowing the parties to close their merger prior to an adjudicatory hearing just a few months

333

away. Whole Foods, slip op. at 20 (Brown, J.) (a “‘risk that the transaction will not occur at all,” by
itself, is a private consideration that cannot alone defeat the preliminary injunction”), quoting FTC

v. Weyerhaeuser Co., 665 F.2d 1072, 1082-83 (D.C. Cir. 1981); Whole Foods, slip op. (Tatel, J.)

10
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(private equities should be given “‘little weight’”’) (Citations omitted).

In short, the merger of CCC and Mitchell — the result of which will give the resulting
company approximately- of the two relevant markets — should be stopped in its tracks until
the FTC can hear the merits of the merger in the adjudicative proceeding.

A. The FTC Has Raised Serious, Substantial Questions That it Should Be Allowed
to Adjudicate in the First Instance

Section 7 of the Clayton Act bars mergers or acquisitions “the effect of [which] may be
substantially to lessen competition, or to tend to create a monopoly” in “any line of commerce or
... activity affecting commerce in any section of the country.” 15 U.S.C. § 18. “Congress used the
words “may be substantially to lessen competition” (emphasis supplied), to indicate that its concern
was with probabilities, not certainties.” Heinz, 246 F.3d at 713 (quoting Brown Shoe Co. v. United
States, 370 U.S. 294, 323, 82 S.Ct. 1502, 8 L.Ed.2d 510 (1962)). “Section 7 does not require proof
that a merger or other acquisition [will] cause higher prices in the affected market. All that is
necessary is that the merger create an appreciable danger of such consequences in the future.”
Hospital Corp. of Am. v. F TC, 807 F.2d 1381, 1389 (7th Cir.1986), United States v. Philadelphia
Nat’l Bank, 374 U.S. 321, 362 (1963); Brown Shoe Co. v. United States, 370 U.S. 294, 317-18
(1962). The Clayton Act thus addresses possibilities and “creates a relatively expansive definition
of antitrust liability.” California v. American Stores Co., 495 U.S. 271, 284 (1990). A merger in
violation of the Clayton Act will also violate Section 5 of the FTC Act. See FTC v. PPG Indus.,
Inc., 798 F.2d 1500, 1501 n.2 (D.C. Cir. 1986). This merger clearly meets this low threshold,
especially at the preliminary relief stage. See Whole Foods, slip op. at § (Brown, J.) (“In any case,
a district court must not require the FTC to prove the merits” in a 13(b) “preliminary injunction
proceeding”).

1. The Relevant Product Markets Are Estimatics and TLV Systems for
U.S. Vehicles

In applying Clayton Act Section 7, courts typically define: (a) the relevant “line of
commerce,” or product market, and (b) the relevant “section of the country,” or geographic market.
See, e.g., United States v. Marine Bancorporation, Inc., 418 U.S. 602, 618-23 (1974); Swedish
Match, 131 F. Supp. 2d at 156. But see Whole Foods, slip op. at 11 (Brown J.) (noting “this

11
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analytical structure does not exhaust the possible ways to prove a § 7 violation”) (citing United
States v. El Paso Natural Gas Co., 376 U.S. 651, 660 (1964)).

The two product markets at issue here are Estimatics and TLV systems. Estimatics (or
partial loss estimation software) are so superior to paper-based calculation systems that users would
not return to the old methods even if Estimatics increased substantially in price.”® Similarly,
although insurance adjusters handling total loss claims could in theory manually research book
values for automobiles or turn to valuation guidebooks, defendants’ customers generally consider
those options far inferior to TLV systems, as they are much slower, do not include detailed
information or local markets, or tend to be less up-to-date.* Indeed, the companies that sell the
valuation books do not consider themselves competitors of CCC, Mitchell, or Audatex.® Estimatics
and TLV systems are distinct product markets because they are by far the most efficient and reliable
means of estimating repair and replacement costs, respectively, and they face no effective
substitutes.*

2. The Geographic Markets Are the World

A market is defined by geography as well as by product. E.g., Marine Bancorporation, 418
U.S. at 618-23; Horizontal Merger Guidelines § 1.21. The relevant geographic market for both
products in this case is the world, because, theoretically, software can be produced almost anywhere.
These products are sold, however, for United States vehicles by companies here in this country.

When assessing their competition, defendants do not consider any foreign suppliers.”’

PPX6at]2 ;PX7at]4 ;PX20atq4 :
PX27atq3 latq3 PX 1020 at q§ 27-32 (Hayes Decl.).

*PX 13 atql-;PX 648 at 41; PX 4 at S . PX 12 2t 9 ¢ [

PX 14 atq9 ;PX 20 at I 14 PX 682 at 5; PX 1020 at
99 33-48 (Hayes Decl.).

BPX17at]7 ;PXlSat‘][9_;PXl9at‘][5-
B Px29atqs ,

% PX 6 at 2 PX7at]4 ;PX20at‘][4_
PX 27 atq 3 PX 11 atq 3

7 Cf. PX 531 at 1; PX 554 at 47; PX 574 at 4.
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3. The Proposed Merger Is Unlawfully Anticompetitive in Both Product
Markets

Defendants’ proposed merger presumptively violates the Clayton and FTC Acts because it
would drastically increase the concentration of both relevant markets, which are already highly
concentrated, eliminate important head-to-head competition, and result in a merged entity with
market shares approximately twice that of its closest competitor, Audatex. See Philadelphia Nat’l
Bank,374 U.S. at 363; Heinz, 246 F.3d at 719; United States v. Phillipsburg Nat’l Bank & Trust Co.,
399 U.S. 350, 367 (1970); PPG, 798 F.2d at 1503.

The Herfindahl-Hirschman Index (HHI) — the sum of the squares of the individual market
shares of each firm in the market — is the standard measure of market concentration. “Sufficiently
large HHI figures establish the FTC’s prima facie case that a merger is anti-competitive.” Heinz,
246 F.3d at 716 (citing United States v. Baker Hughes Inc., 908 F.2d 981, 982-83 & n.3 (D.C. Cir.
1990), and PPG, 798 F.2d at 1503). A merger is presumptively anticompetitive if it would increase
HHI in a market by 100, or if the postmerger HHI would exceed 1,800. See id. In Heinz, the
premerger industry HHI was 4,775, and the merger would have increased the HHI by 510. Those
numbers “create[d], by a wide ’margin, a presumption that the merger w[ould] lessen competition.”
Id.

The post-merger HHIs in this case are much higher than in Heinz, creating an even higher
presumption of “significant competitive concerns.” (Merger Guidelines, { 1.51(c)). Here, the
premerger HHI exceeds 3,600 for Estimatics and is greater than 4,900 for TLV systems. The merg;ar
would raise the HHI in Estimatics by abou{iilll to an extraordinarily high total of - InTLV,
the HHI would increase by-to a total of [l Further, unlike in Heinz, where the merged
company would still have been smaller than the leading firm, id. at 717, the postmerger CCC-
Mitchell would havejjjjjthe share of Audatex.” Given that the merger in Heinz was prima facie

unlawfulj“by a wide margin,” at 716., the margin should be even wider here.

*® PX 1020 at I 60, 64 (Hayes Decl.).
* PX 1014 (estimatics); PX 1016 (TLV).
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Importantly, the merger would bring a halt to substantial benefits accruing to customers from
significant, direct competition between CCC and Mitchell. A declarant from _
_ for example, describes a bidding process in 2005, during which llllobtained a
substantial price reduction from CCC for a bundled Estimatics and TLV package, by forcing CCC
to compete with Mitchell, while Audatex was never in the running, due to the absence of certain
features in its products.”’ Similarly, in negotiations that concluded shortly after defendants
announced their proposed merger,_as able to save on the renewal
of an Estimatics and TLV contract with CCC by taking advantage of competitive pricing pressure
by Mitchell. Indeed || l2d planned to switch to Mitchell, until it learned that defendants
planned to merge. Audatex was again not a significant factor, given_requirements.“l
Declarants from- and-, among others, likewise state that they have turned recently
to CCC and Mitchell for Estimatics and TLV systems.*” The merger would spell the end of this
head-to-head competition that has yielded substantial benefits to consumers.

Moreover, in the TLV systems market, the merger would eliminate Mitchell as an emerging
competitor. Since launching its total loss software in 2005 — after several failed efforts to enter the

market during the preceding decade — Mitchell has steadily gained market share.* _

* px3 a7 [
o px 14 aegy 7, 12 [

“ PX 514 at 20; PX 50 at 71.
“ PX 1016; PX 514 at 20.

“ PX 630 at 55.
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merger would reverse that trend and dampen competition by shrinking the ngmber of sellers back
to two.

The prospects of extreme market concentration and the loss of direct competition between
CCC and Mitchell are enough to establish that the administrative complaint raises “serious,
substantial, difficult and doubtful” questions about the merger, Heinz, 246 F.3d at 714-15, and that
the FTC is likely to find violations of the Clayton and FTC Acts. See id. at 727; Whole Foods, slip
op. at 8-9 (Brown, 1.); Elders Grain, 868 F.2d at 903. Indeed, the Commission needs to find a
violation in only one of the two product markets to bar this merger.

Despite considerable evidence to the contrary, defendants have suggested that the legal

presumption against three-to-two mergers is inappropriate here because coordination is somehow

not possible in this industry or that competition will be just as robust with only two competitors.
Yet, coordination among duopolists may occur in myriad ways. For example, the ability to
coordinate pricing will increase with a duopoly, and the ability to allocate customers will also
increase after the merger leaves each company with only one competitor. Horizontal Merger
Guidelines § 2.1. The coordinated interaction theory hoids that “where rivals are few, firms will be
able to coordinate their behavior, either by overt collusion or implicit understanding, in order to .
. . achieve profits above competitive levels.” PPG, 798 F.2d at 1503. In particular, this merger

creates a risk that post-merger CCC and Audatex would each find it profitable to refrain from

competing aggressively.

F.3d at 724-25; United Tote, 768 F. Supp. at 1082-83. The post-merger CCC and Audatex will be

able to monitor these markets and market participants’ competitive actions. The pricing on the

relevant products to repair facilities is easily obtained through numerous, frequent interactions with

“ See, e.g., PX 1020, at ] 81, 96-97 (Hayes Decl.); PX 253 at 7; PX 505 at 1-7.
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3
Although insurance companies do not currently disclose bidders’ identities, this data point
is self-evident in a duopoly — making it easier to track the competition. Eliminating competition

between CCC and Mitchell, and leaving only two competitors means that the two relevant markets

will become more susceptible to coordinated interaction. Moreover, this court does not need to

_9

The Commission’s economic expert, Dr. John B. Hayes, confirms that there are strong

indicators that, given the long history of competition among these competitors, the absence of viable
substitutes, and the market intelligence that can be gleaned from various sources in the market, both
markets are susceptible to coordination between the dominant, merged firm and Audatex on price
and product features.”® Equally important, even absent coordination, substantial anticompetitive
effects will likely result from eliminating the head-to-head competition between CCC and Mitchell,
who are the first and second choices of substantial numbers of customers.”® Prices will increase,
while quality and innovation will decrease.*

Defendants’ novel and fact-intensive defense that this industry is somehow uniquely opaque

to implicit coordination or that competition will be as robust with a dominant, post-merger CCC,

“px 101 at 7; PX 9 a9 7 || | | | R
*PX9at 16 | %37 2t 82-3 N PX 551 at 4-5, 175-85 187-

*Px 26 at 49 61-63 ||| | GG

Y PX 1020 at {9 96-97 (Hayes Decl.).

98.

S Id. at 19 79-81, 94-97.

2 1d. at qq 8, 99.
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however, should be resolved only after an extensive administrative hearing and thorough analysis
by the Commission, whose role it is “to determine whether the antitrust laws . . . are about to be
violated.” Food Town, 539 F.2d at 1342, quoted in Whole Foods, slip op. at 8. (Brown J.)

In sum, the Commission has without doubt identified “‘serious, substantial, difficult and doubtful”
questions about the legality of the proposed merger that merit “thorough investigation, study,
deliberation and determination by the FTC in the first instance and ultimately by [a] Court of
Appeals.” Heinz, 246 F.3d at 714-15.

4. Defendants’ Entry and Efficiencies Arguments Are Unfounded But
Should, in Any Event, Be Resolved by the Commission

Defendants bear a heavy burden in the administrative proceeding to overcome the evidence
of illegality described above. E.g., Baker Hughes, 908 F.2d at 991 (“The more compelling the prima
facie case, the more evidence the defendant must present to rebut it successfully.”); Staples, 970 F.
Supp. at 1083; see also 4C Phillip E. Areeda et al., Antitrust Law § 422, at 74 (“The more
concentrated the market and the greater the threat posed by the challenged practice, the more
convincing must be the evidence of likely, timely, and effective entry.”); Heinz, 246 F.3d at 724-25
(“The combination of a concentrated market and barriers to entry is a recipe for price
coordination.”); United Tote, 768 F. Supp. at 1082-83.

Defendants have indicated that despite the uniform and numerous, previous admissions to
the contrary, they now believe that sufficient entry is easy. They also have indicated that the merger
will produce efficiencies of some kind. This Court, in this preliminary setting, need only note that
defendants’ arguments are controverted and fail to dispose of the FTC’s case. Heinz, 246 F.3d at
714-15; see also Whole Foods, slip op. at 2-3 (Tatel, J., concurring in judgment).

(a) Timely, Likely and Sufficient Competitive Entry Is Improbable

I

makes no sense to believe any contrary story now. Indeed, no possible entrant could satisfy the legal

threshold that it be “timely, likely, and [of a] sufficient scale to deter or counteract any
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anticompetitive restraints.” United States v. Visa USA, Inc., 163 F. Supp. 2d 322, 342 (S.D.N.Y.
2001), FTCv. Chicago Bridge & Iron Co.,534 F.3d 410, 427-29 (5" Cir. 2008); Merger Guidelines,
§§ 3.1-3.4. Defendants cannot meet that standard.

The undisputed evidence is that there are significant barriers to entry in both the Estimatics

time and cost to develop a credible product, the time and cost it takes to establish marketplace

credibility, and the reluctance of customers to switch suppliers are all significant barriers to

g
The history of entry in both Estimatics and TLV markets confirms that conclusion. FTC v.
Cardinal Health, 12 F. Supp. 2d. 34, 56 (D.D.C. 1998) (“The history of entry into the relevant
market is a central factor in assessing the likelihood of entry in the future.”); Horizontal Merger
Guidelines 3.1. Audatex was the last successful entrant with its own database in the Estimatics
market — and that was over thirty years ago.® There have been other efforts to enter the market and
all of them ended in failure.”” The recent experience of Focus Write is illustrative. In 2004, Focus

Write sought to develop a parts and labor database for Estimatics. It failed to gain any marketplace

¥ PX 161 at 7, 11, 23; PX 560 at 27; PX 583 at 27-28; PX 613 at 18; PX 629 at 2.

*PX 571 at 1-2.

SSPX 161 at 11,23,

7 PX 571 at 1.
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acceptance when it abandoned its efforts after 18 months in 2005. FocusWrite then became Web-
Est, which is still an insignificant player with a handful of small customers.*®
The history of entry in the TLV market is similarly bleak. Mitchell did successfully enter

the market in 2005 and just recently gained a foothold of more than-of the market,_

Insurers were

reluctant to immediately embrace Mitchell’s product because of their concerns about possible class

action lawsuits over improper valuations.*

The lack of entry can be traced to several barriers to entry. First, product development is a
significant barrier to entry in both the Estimatics and TLV markets. An entrant in the Estimatics
market would require an integrated parts and labor database of vehicles on the road in the United
States and a software platform for the database.®® Mitchell, Audatex, and CCC control the only
three databases currently accepted by the marketplace.” A new entrant would have to either build
a database from scratch or acquire rights to one of the three existing Estimatics databases, which
would require decades and as much as $50 million to replicate.”® And that is simply the up-front
development cost. The three database suppliers each spend millions of dollars annually to ensure

their databases are up-to-date, reliable, and accurate.®

58 PX 1020 at § 57-58 (Hayes Decl.).

¥ PX 1020 at § 99 (Hayes Decl.); PX 26 at 9 84 ||| Gz

®PX 513 at 16.

“2px25atq 15 NG

6 PX 26 at Jq 69, 74_; PX 25 at {§ 14-15, 20 -
“ PX 26 at 173 (I PX 632 at 20.
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The de novo development of a TLV product is similarly difficult. Mitchell spent millions
of dollars and ten years to develop a credible product, despite the fact that its TLV partner is a well-

established, automotive data provider J.D. Power & Associates.”” Mitchell’s experience is not

Gaining sufficient scale and reputation among large insurance companies is also critical to
the success of either product. Reputation can be a considerable barrier to entry where, as here,
customers and suppliers alike emphasize the importance of reputation and expertise. Chicago
Bridge, 534 F.3d at 437-38 & n. 17 (Reputation was a barrier to entry because it represented
“industry-specific traits,” such as “expertise” and “experience”) (Citations omitted); Cardinal
Health, Inc., 12 F. Supp. 2d at 57; United States v. United Tote, Inc., 768 F. Supp. 1064, 1075
(1991). CCC, Mitchell, and Audatex have a proven track record and enjoy deep relationships with
their insurance and collision repair facility customers that have been built over decades.

Penetration by a new entrant is hampered by the fact that insurance companies are generally
risk averse and unwilling to take a risk on an unproven Estimatics or TLV product — products that
are critical to the success of their businesses.”’ Most insurance companies require multiple years
of audited financial statements showing financial stability®® and multiple references from other

estimatics customers.® The insurance companies place great importance on the experience of the

% pX 26 at 1 9 114-117 (T

% Id. atq 113.

“PX 11atq s | PX 28 2 1+ I x4 = 1 5 [
% PX 94 at 16; PX 95 at 5; PX 117 at 4; PX 687 at 27; PX 118 at 65-66.

®PX 687 at 7; PX 117 at 5, 28; PX 118 at 67; PX 686 at 6.
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suppliers, as well as their security infrastructure, data recovery plans, and extensive customer

support.”’ Without such extensive experience, these customers simply will not switch easily.

The return on investment in the Estimatics and TLV markets makes entry very unlikely.
Entry is considered likely under the Merger Guidelines, if it would be profitable at pre-merger
prices, and if such prices could be secured by the entrant. Horizontal Merger Guidelines 3.3. The
opportunity in either market is small compared to the up-front sunk costs required for credible entry.

First, the demand for Estimatics and TLV products is relatively stable, and less than one in ten

PX 116 at 7,8,14; PX 118 at 21; PX 688 at 25; PX 686 at 27; PX 687 at 7-8; PX 681 at
3; PX 117 at 23.

7 px 26 at 173 || R Px 1020 at 1 101 (Hayes Decl.); PX 115 at 9; PX 161
at 23.

2PX 513 at 16.
P PX 115 at 9 (“Key Investment Highlights™).
“PX 161 at 23.
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customers are likely to switch.” Second, due to the prevalence of long-term contracts, only about

a third of Estimatics or TLV customers are even theoretically available in a given year.”® -

Obtaining a license to an existing database would not make entry easy. _

Applied Computer Resources has

|

But even with full access to a database — if one were available — potential entrants would

still lack the resources, marketplace credibility, complementary products, and customer base to be

7 PX 630 at 17; PX 618 at 27; PX 161 at 11; PX 543 at 16; PX 574 at 3; PX 583 at 26.

7 PX 629 at 3. |
7 PX 1020 at 9 99-109 (Hayes Decl.); PX 26 at 19 53-66 ||| [ GTGN

" ex et 137 R v s . s I

81 PX 1003 at 33.
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a competitive threat to either CCC/Mitchell or Audatex. For starters, obtaining a license to a
database would be costly. CCC’s current license provides it with exclusive access to Motor’s
database at an annual cost to CCC of -2 The simple fact of its availability does
not lead inevitably to the conclusion that entry will occur at a sufficient level to counter the
anticompetitive effects of the merger.

Defendants have suggested that CCC could change its Estimatics license terms with Motor
and allow a small entrant, like Web-Est, the ability to pay for a license. But there is no reason to
believe that Web-Est, Applied, or any other picayune entrant could afford to license the Motor
Estimatics database, for which CCC pays an annual amount more than - times Web-Est’s
revenues.® And, in any event, offering only Estimatics — and no TLV or other related products —
Web-Est or any other entrant would not be a factor in one of the relevant markets, nor could it win
contracts with large insurers who require bundled systems.*

With no track record or name recognition in the high-end insurance or repair shop markets,
and limited access to capital, neither Web-Est nor any other entrant could gain appreciable share
within two years or otherwise be sufficient to counter the anticompetitive effects of the merger. See
Merger Guidelines § 3.2. 'Web-Est’s limited software and 10-person company would be no

competition at all for a merged CCC-Mitchell, a firm with decades in the industry, 2,000 employees

Y, ¢ 1101cover, a small

company with an Estimatics database and no ability to surmount the other substantial barriers to

entry could not possibly enter or obtain the requisite scale to be a sufficient threat to CCC/Mitchell

2px 25atqq 1,4 ||| R
* px 35 at 11920 [
* PX 36 at 158-161 |||

% PX 529 at 6.

% PX 580.
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with its-of the installed market.*” As it took both Mitchell and Audatex over a decade and
tens of millions of dollars to get off the ground, it is simply not likely that some small 10-person
company would be a likely and sufficient entrant after the merger. Finally, none of defendants’
entry arguments deal with entry into TLV, in which CCC already has a - The merger
can be prohibited on the basis of that product alone. See Chicago Bridge,534 F.3d at 441
(Affirming divestiture of an entire division, even though only a small part of the acquisition violated
Section 7).

In sum, the evidence in this case demonstrates that the barriers to entry are significant and
bolsters, not rebuts, the government’s prima facie case.

(b)  Defendants’ Speculative Efficiency Claims Are Irrelevant

No court has approved a merger over a Clayton Act Section 7 (or FTC Act Section 5)
challenge solely because the parties promised efficiencies outweighing the likely harm to
competition. Cf. Philadelphia Nat’l Bank, 374 U.S. at 371 (“A value choice of such magnitude is
beyond the ordinary limits of judicial competence, and in any event has been made . . . by Congress
... [in] § 7.”). Indeed, the United States Supreme Court’s most recent pronouncement on the
subject is that “[pJossible economies cannot be used as a defense” in a Section 7 case. FTC v.
Procter & Gamble Co., 386 U.S. 568, 580 (1967); Staples, 970 F. Supp. at 1088. The federal
antitrust agencies have stated that they would consider efficiencies as a defense if the defendants
could prove that the efficiencies were “merger-specific,” well-substantiated, and that they would
“reverse the merger’s potential to harm consumers in the relevant market, e.g., by preventing price
increases.” (Merger Guidelines { 4). But the agencies insist that, to satisfy defendants’ burden of
proof in a highly concentrated market, they prove “extraordinarily great cognizable efficiencies.”
Id.; See Heinz, 246 F.3d at 721-22; Staples, 970 F. Supp. at 1089-90 (rejecting efficiency claims
absent “credible evidence”). Defendants can make no such showing. Indeed, efficiencies should

play no role in the Court’s analysis, for several reasons.

87 See PX 1020 at J 107 (Hayes Decl.).
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First, although defendants may predict that they would become more efficient_

- such claims are fundamentally speculative. _

- Any such changes would, moreover, impose significant one-time switching costs on the

merged company and, in most cases, on large numbers of customers. All such internal and external
transition costs must be offset against any predicted efficiency gains. The merged company would
be unlikely, in any event, to see economic benefits from efficiency measures for several years, if
ever.

Putative benefits arising from unspecified future “innovation” by the merged entity are
especially speculative. They are also inherently unlikely to be tied to the merger, since CCC and
Mitchell could increase their research and development spending independently, without merging.
Cf. Heinz, 246 F.3d at 721-22 (refusing to credit efficiencies that could “be achieved by either

company alone”). Other things being equal, eliminating a competitor and creating a duopoly would

tend to reduce defendants’ incentive to innovate.

the defendants’ defense. See FTC v. University Health, Inc., 938 F. 2d 1206, 1223 (11® Cir. 1991)

(“The appellees here have not presented sufficient evidence . . . that the intended acquisition would

generate efficiencies benefiting consumers.”) (emphasis added).

% PX 37 at 39-41 ||

> px 3 50-51 [
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For all of these reasons, efficiency justifications for the proposed merger are not relevant and
cannot possibly counter the strong anticompetitive effects of this merger to monopoly or near
monopoly in the Estimatics and TLV markets.

B. THE PUBLIC INTEREST STRONGLY FAVORS TEMPORARY RELIEF

Section 13(b) of the FTC Act, 15 U.S.C. § 53(b), was enacted to make preliminary injunctive
relief “broadly available to the FTC.” Exxon, 636 F.2d at 1343; see Whole Foods, slip op. at 11
(Brown, J.) (“readily available”). Section 13(b) reflects Congress’ recognition that divestiture “is
an inadequate and unsatisfactory remedy in a merger case,” Heinz, 246 F.3d at 726, for at least two
reasons. First, “experience has shown that after consummation occurs, many large mergers become
almost unchallengable.” H.R. Rep. No. 94-1373, at 8 (1976) (House Judiciary Committee Report
on Hart-Scott-Rodino Act), reprintedin 1976 U.S.C.C.A.N. 2637,2640-41; see FTCv. Dean Foods
Co., 384 U.S. 597, 606-07 n.5 (1966) (“[T]he Commission’s inability to unscramble merged assets

frequently prevents entry of an effective order of divestiture”), quoted in Whole Foods, slip op. at

s crac 1.

_0 The Commission could be left with no viable, independent firm to

divest.

Second, and equally important, ex post divestiture cannot remedy harm already suffered by
customers of the merged firm, or by downstream consumers. See, e.g., Weyerhaeuser, 665 F.2d at
1085-87. “If [an] acquisition seems anticompetitive, then failing to stop it during the administrative
proceedings will deprive consumers and suppliers of the benefits of competition pendente lite and
perhaps forever ....” Elders Grain, 868 F.2d at 904.

Thus, the serious and substantial antitrust concerns described above “militate for a
preliminary injunction unless particularly strong equities favor the merging parties.” Whole Foods,

slip op. at 8 (Brown, J.); see Heinz, 246 F.3d at 726-27; PPG, 798 F.2d at 1506, 1508. Private

% pX 152 at 10; PX 39 at 31-32, 67-69 _

26




Case 1:08-cv-02043-RMC  Document 55  Filed 01/07/2009 Page 32 of 83

equities alone cannot tip the balance. Weyerhaeuser, 665 F.2d at 1083. Instead, public equities and
the public interest are paramount, FTC v. Warner Communications, Inc., 742 F.2d 1156, 1165 (9th
Cir. 1984); and those factors typically “weigh in favor of the FTC, since ‘the public interest in
effective enforcement of the antitrust laws’ was Congress’s specific ‘public equity consideration’
in enacting” Section 13(b). Whole Foods, slip op. at 8 (Brown, J.) (quoting Heinz, 246 F.3d at 726).

No equities favor defendants. There is simply no reason why the merger, if found lawful,
could not occur after the close of the administrative case slated for trial in late March 2009. Cf.
Heinz, 246 F.3d at 726-27. After notifying the Commission of the merger agreement in April 2008,
CCC and Mitchell agreed repeatedly to extend the deadline for the Commission to complete its
review or challenge the merger. Such conduct reflects no great urgency to close the transaction.
On the other side of the ledger, the Commission has properly identified the relevant markets, raised
serious and substantial doubts about the legality of the proposed merger, and pointed to substantial
interim harm to competition and the public interest that would occur if the merger were allowed to
go forward before the administrative litigation is resolved. The balance of equities and the public
interest, therefore, plainly favor the requested relief.

III. CONCLUSION

The FTC, having demonstrated that its administrative complaint raises serious, substantial,
difficult, and doubtful questions that should be investigated and adjudicated by the Commission in
the first instance, and that injunctive relief is necessary to preserve the benefits to the public of
competition and the Commission’s ability to craft a remedy, respectfully requests the Court to grant

a temporary restraining order and preliminary injunction.
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PURPOSE, UNDERLYING POLICY ASSUMPTIONS
AND OVERVIEW

These Guidelines outline the present enforcement policy of the
Department of Justice and the Federal Trade Commission (the “Agency”)
concerning horizontal acquisitions and mergers (“mergers”) subject to
section 7 of the Clayton Act,’ to section 1 of the Sherman Act,? or to section
5 of the FTC Act.® They describe the analytical framework and specific
standards normally used by the Agency in analyzing mergers.* By stating
its policy as simply and clearly as possible, the Agency hopes to reduce the
uncertainty associated with enforcement of the antitrust laws in this area.

Although the Guidelines should improve the predictability of the
Agency’s merger enforcement policy, it is not possible to remove the
exercise of judgment from the evaluation of mergers under the antitrust
laws. Because the specific standards set forth in the Guidelines must be
applied to a broad range of possible factual circumstances, mechanical
application of those standards may provide misleading answers to the
economic questions raised under the antitrust laws. Moreover, information
is often incomplete and the picture of competitive conditions that develops
from historical evidence may provide an incomplete answer to the forward-
looking inquiry of the Guidelines. Therefore, the Agency will apply the
standards of the Guidelines reasonably and flexibly to the particular facts
and circumstances of each proposed merger.

0.1

PURPOSE AND UNDERLYING POLICY ASSUMPTIONS
OF THE GUIDELINES

The Guidelines are designed primarily to articulate the analytical
framework the Agency applies in determining whether a merger is likely
substantially to lessen competition, not to describe how the Agency will
conduct the litigation of cases that it decides to bring. Although relevant in
the latter context, the factors contemplated in the Guidelines neither dictate
nor exhaust the range of evidence that the Agency must or may introduce

1. 15 U.S.C. § 18 (1988). Mergers subject to section 7 are prohibited if their effect “may be substantiaily to lessen
competition, or to tend to create a monopoly.”

2. 15U.8.C. § 1 (1988). Mergers subject to section 1 are prohibited if they constitute a “contract, combination..., or
conspiracy in restraint of trade.”

3. 15U.S.C. § 45 (1988). Mergers subject to section 5 are prohibited if they constitute an “unfair method of competition.”

4. These Guidelines update the Merger Guidelines issued by the U.S. Department of Justice in 1984 and the Statement of
Federal Trade Commission Concerning Horizontal Mergers issued in 1982. The Merger Guidelines may be revised from
time to time as necessary to reflect any significant changes in enforcement policy or to clarify aspects of existing policy.

HORIZONTAL MERGIR GUIDLLINE i
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in litigation. Consistent with their objective, the Guidelines do not attempt to
assign the burden of proof, or the burden of coming forward with evidence,
on any particular issue. Nor do the Guidelines attempt to adjust or reappor-
tion burdens of proof or burdens of coming forward as those standards
have been established by the courts.’ Instead, the Guidelines set forth a
methodology for analyzing issues once the necessary facts are available.
The necessary facts may be derived from the documents and statements of
both the merging firms and other sources.

Throughout the Guidelines, the analysis is focused on whether
consumers or producers “likely would” take certain actions, that is, whether
the action is in the actor's economic interest. References to the profitability
of certain actions focus on economic profits rather than accounting profits.
Economic profits may be defined as the excess of revenues over costs
where costs include the opportunity cost of invested capital.

Mergers are motivated by the prospect of financial gains. The possible
sources of the financial gains from mergers are many, and the Guidelines do
not attempt to identify all possible sources of gain in every merger. Instead,
the Guidelines focus on the one potential source of gain that is of concern
under the antitrust laws: market power.

The unifying theme of the Guidelines is that mergers should not be
permitted to create or enhance market power or to facilitate its exercise.
Market power to a seller is the ability profitably to maintain prices above
competitive levels for a significant period of time.® In some circumstances,
a sole seller (a “monopolist”) of a product with no good substitutes can
maintain a selling price that is above the level that would prevail if the
market were competitive. Similarly, in some circumstances, where only
a few firms account for most of the sales of a product, those firms can
exercise market power, perhaps even approximating the performance of
a monopolist, by either explicitly or implicitly coordinating their actions.
Circumstances also may permit a single firm, not a monopolist, to exercise
market power through unilateral or non-coordinated conduct—conduct
the success of which does not rely on the concurrence of other firms in the
market or on coordinated responses by those firms. In any case, the result
of the exercise of market power is a transfer of wealth from buyers to sellers
or a misaliocation of resources.

Market power also encompasses the ability of a single buyer (a
“monopsonist”), a coordinating group of buyers, or a single buyer, not a
monopsonist, to depress the price paid for a product to a level that is below
the competitive price and thereby depress output. The exercise of market
power by buyers (“monopsony power”) has adverse effects comparable to

5. For example, the burden with respect to efficiency and failure continues to reside with the proponents of the merger.

6. Sellers with market power also may lessen competition on dimensions other than price, such as product quality,
service, or iInnovation.

2 THETEDERAL TRADE €OMMISMON & US. DEPARTMENT OF JUSTICE
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those associated with the exercise of market power by sellers. In order to
assess potential monopsony concerns, the Agency will apply an analytical
framework analogous to the framework of these Guidelines.

While challenging competitively harmful mergers, the Agency seeks
to avoid unnecessary interference with the larger universe of mergers that
are either competitively beneficial or neutral. In implementing this objec-
tive, however, the Guidelines reflect the congressional intent that merger
enforcement should interdict competitive problems in their incipiency.

0.2

OVERVIEW

The Guidelines describe the analytical process that the Agency will
employ in determining whether to challenge a horizontal merger. First,
the Agency assesses whether the merger would significantly increase
concentration and result in a concentrated market, properly defined and
measured. Second, the Agency assesses whether the merger, in light of
market concentration and other factors that characterize the market, raises
concern about potential adverse competitive effects. Third, the Agency
assesses whether entry would be timely, likely and sufficient either to deter
or to counteract the competitive effects of concern. Fourth, the Agency
assesses any efficiency gains that reasonably cannot be achieved by the
parties through other means. Finally the Agency assesses whether, but for
the merger, either party to the transaction would be likely to fail, causing its
assets to exit the market. The process of assessing market concentration,
potential adverse competitive effects, entry, efficiency and failure is a tool
that allows the Agency to answer the ultimate inquiry in merger analysis:
whether the merger is likely to create or enhance market power or to
facilitate its exercise.

HORIZONTAL MERGER GUIDILINES 3
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1. MARKET DEFINITION, MEASUREMENT
AND CONCENTRATION
1.0 OVERVIEW

A merger is unlikely to create or enhance market power or to facilitate
its exercise unless it significantly increases concentration and resuits in a
concentrated market, properly defined and measured. Mergers that either
do not significantly increase concentration or do not result in a concentrated
market ordinarily require no further analysis.

The analytic process described in this section ensures that the Agency
evaluates the likely competitive impact of a merger within the context of
economically meaningful markets—i.e., markets that could be subject to the
exercise of market power. Accordingly, for each product or service (hereaf-
ter “product”) of each merging firm, the Agency seeks to define a market
in which firms could effectively exercise market power if they were able to
coordinate their actions.

Market definition focuses solely on demand substitution factors—i.e.,
possible consumer responses. Supply substitution factors—i.e., possible
production responses—are considered elsewhere in the Guidelines in the
identification of firms that participate in the relevant market and the analysis
of entry. See Sections 1.3 and 3. A market is defined as a product or group
of products and a geographic area in which it is produced or sold such that
a hypothetical profit-maximizing firm, not subject to price regulation, that
was the only present and future producer or seller of those products in that
area likely would impose at least a “small but significant and nontransi-
tory” increase in price, assuming the terms of sale of all other products are
held constant. A relevant market is a group of products and a geographic
area that is no bigger than necessary to satisfy this test. The “small but
significant and nontransitory” increase in price is employed solely as a
methodological tool for the analysis of mergers: it is not a tolerance level for
price increases.

Absent price discrimination, a relevant market is described by a
product or group of products and a geographic area. In determining
whether a hypothetical monopolist would be in a position to exercise
market power, it is necessary to evaluate the likely demand responses of
consumers to a price increase. A price increase could be made unprofitable
by consumers either switching to other products or switching to the same
product produced by firms at other locations. The nature and magnitude of
these two types of demand responses respectively determine the scope of
the product market and the geographic market.

THE FEDERAL TRABL COMMIDSION & U S DEFARTMINT OF JUNTICE
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In contrast, where a hypothetical monopolist likely wouid discriminate
in prices charged to different groups of buyers, distinguished, for example,
by their uses or locations, the Agency may delineate different relevant
markets corresponding to each such buyer group. Competition for sales
to each such group may be affected differently by a particular merger and
markets are delineated by evaluating the demand response of each such
buyer group. A relevant market of this kind is described by a collection of
products for sale to a given group of buyers.

Once defined, a relevant market must be measured in terms of
its participants and concentration. Participants include firms currently
producing or selling the market’s products in the market’s geographic
area. In addition, participants may include other firms depending on their
likely supply responses to a “small but significant and nontransitory” price
increase. A firm is viewed as a participant if, in response to a "small but
significant and nontransitory” price increase, it likely would enter rapidly
into production or sale of a market product in the market’s area, without
incurring significant sunk costs of entry and exit. Firms likely to make any
of these supply responses are considered to be “uncommitted” entrants
because their supply response would create new production or sale in
the relevant market and because that production or sale could be quickly
terminated without significant loss.” Uncommitted entrants are capable
of making such quick and uncommitted supply responses that they likely
influenced the market premerger, would influence it post-merger, and
accordingly are considered as market participants at both times. This
analysis of market definition and market measurement applies equally to
foreign and domestic firms.

If the process of market definition and market measurement identifies
one or more relevant markets in which the merging firms are both partici-
pants, then the merger is considered to be horizontai. Sections 1.1 through
1.5 describe in greater detail how product and geographic markets will be
defined, how market shares will be calculated and how market concentra-
tion will be assessed.

7. Probable supply responses that require the entrant to incur significant sunk costs of entry and exit are not part of
market measurement, but are included in the analysis of the significance of entry. See Section 3. Entrants that must
commit substantial sunk costs are regarded as “committed” entrants because those sunk costs make entry irreversible
in the short term without foregoing that investment; thus the likelihood of their entry must be evaluated with regard to
their long-term profitability.

HORIZONTAL MERGER GUIDELINLS 5
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1.1

PRODUCT MARKET DEFINITION

The Agency will first define the relevant product market with respect to
each of the products of each of the merging firms.®

1.11 GENERAL STANDARDS

Absent price discrimination, the Agency will delineate the product
market to be a product or group of products such that a hypothetical
profit-maximizing firm that was the only present and future seller of those
products (“monopolist”) likely would impose at least a “small but significant
and nontransitory” increase in price. That is, assuming that buyers likely
would respond to an increase in price for a tentatively identified product
group only by shifting to other products, what would happen? if the
alternatives were, in the aggregate, sufficiently attractive at their existing
terms of sale, an attempt to raise prices would result in a reduction of sales
large enough that the price increase would not prove profitable, and the
tentatively identified product group would prove to be too narrow.

Specifically, the Agency will begin with each product (narrowly defined)
produced or sold by each merging firm and ask what would happen if
a hypothetical monopolist of that product imposed at least a “small but
significant and nontransitory” increase in price, but the terms of sale of all
other products remained constant. If, in response to the price increase, the
reduction in sales of the product would be large enough that a hypothetical
monopolist would not find it profitable to impose such an increase in price,
then the Agency will add to the product group the product that is the next-
best substitute for the merging firm’s product.®

In considering the likely reaction of buyers to a price increase, the
Agency will take into account all relevant evidence, including, but not limited
to, the following:

(1) evidence that buyers have shifted or have considered shifting
purchases between products in response to relative changes in
price or other competitive variables;

(2) evidence that sellers base business decisions on the prospect
of buyer substitution between products in response to relative
changes in price or other competitive variables;

(3) the influence of downstream competition faced by buyers in their
output markets; and

(4)the timing and costs of switching products.

8. Although discussed separately. product market definition and geographic market definition are interrelated. In particular,

the extent to which buyers of a particular product would shift to other products in the event of a “small but significant
and nontransitory” increase in price must be evaluated in the context of the relevant geographic market.

9. Throughout the Guidelines, the term “next best substitute” refers to the alternative which, if available in unlimited

quantities at constant prices, would account for the greatest value of diversion of demand in response to a “small but
significant and nontransitory” price increase.

THL FIDERAL TRADE COMMISSMON & U S DEPARTMEINT OF FISTICE
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The price increase question is then asked for a hypothetical monopolist
controlling the expanded product group. In performing successive iterations
of the price increase test, the hypothetical monopolist will be assumed to
pursue maximum profits in deciding whether to raise the prices of any or
all of the additional products under its control. This process will continue
until a group of products is identified such that a hypothetical monopolist
over that group of products would profitably impose at least a “small but
significant and nontransitory” increase, including the price of a product of
one of the merging firms. The Agency generally will consider the relevant
product market to be the smallest group of products that satisfies this test.

in the above analysis, the Agency will use prevailing prices of the
products of the merging firms and possibie substitutes for such products,
uniess premerger circumstances are strongly suggestive of coordinated
interaction, in which case the Agency will use a price more reflective of
the competitive price.'® However, the Agency may use likely future prices,
absent the merger, when changes in the prevailing prices can be predicted
with reasonable reliability. Changes in price may be predicted on the basis
of, for example, changes in regulation which affect price either directly or
indirectly by affecting costs or demand.

In general, the price for which an increase will be postulated will be
whatever is considered to be the price of the product at the stage of the
industry being examined."" In attempting to determine objectively the effect
of a “small but significant and nontransitory” increase in price, the Agency,
in most contexts, will use a price increase of five percent lasting for the
foreseeable future. However, what constitutes a “small but significant and
nontransitory” increase in price will depend on the nature of the industry,
and the Agency at times may use a price increase that is larger or smaller
than five percent.

112 PRODUCT MARKET DEFINITION IN THE PRESENCE OF
PRICE DISCRIMINATION

The analysis of product market definition to this point has assumed
that price discrimination—charging different buyers different prices for the
same product, for example—would not be profitable for a hypothetical
monopolist. A different analysis applies where price discrimination would
be profitable for a hypothetical monopolist.

Existing buyers sometimes will differ significantly in their likelihood
of switching to other products in response to a “small but significant and
nontransitory” price increase. If a hypothetical monopolist can identify and

10.The terms of saie of all other products are held constant in order to focus market definition on the behavior of
consumers. Movements in the terms of sale for other products, as may result from the behavior of producers of those
products, are accounted for in the analysis of competitive effects and entry. See Sections 2 and 3.

11. For example, in a merger between retailers, the relevant price would be the retail price of a product to consumers. In
the case of a merger among oil pipelines, the retevant price would be the tariff—the price of the transportation service.

HORIZONTAL MERGER GUIBLLINES
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price differently to those buyers (“targeted buyers”) who would not defeat
the targeted price increase by substituting to other products in response
to a “small but significant and nontransitory” price increase for the relevant
product, and if other buyers likely would not purchase the relevant product
and resell to targeted buyers, then a hypothetical monopolist would profit-
ably impose a discriminatory price increase on sales to targeted buyers.
This is true regardless of whether a general increase in price would cause
such significant substitution that the price increase would not be profitable.
The Agency will consider additional relevant product markets consisting

of a particular use or uses by groups of buyers of the product for which a
hypothetical monopolist would profitably and separately impose at least a
“small but significant and nontransitory” increase in price.

1.2

GEOGRAPHIC MARKET DEFINITION

For each product market in which both merging firms participate,
the Agency will determine the geographic market or markets in which the
firms produce or sell. A single firm may operate in a number of different
geographic markets.

1.2} GENERAL STANDARDS

Absent price discrimination, the Agency will delineate the geographic
market to be a region such that a hypothetical monopolist that was the only
present or future producer of the relevant product at locations in that region
would profitably impose at least a “small but significant and nontransi-
tory” increase in price, holding constant the terms of sale for all products
produced elsewhere. That is, assuming that buyers likely would respond
to a price increase on products produced within the tentatively identified
region only by shifting to products produced at locations of production
outside the region, what would happen? If those locations of production
outside the region were, in the aggregate, sufficiently attractive at their
existing terms of sale, an attempt to raise price would result in a reduction
in sales large enough that the price increase would not prove profitable, and
the tentatively identified geographic area would prove to be too narrow.

In defining the geographic market or markets affected by a merger,
the Agency will begin with the location of each merging firm (or each
plant of a multiplant firm) and ask what would happen if a hypothetical
monopolist of the relevant product at that point imposed at least a “small
but significant and nontransitory” increase in price, but the terms of sale at
all other locations remained constant. If, in response to the price increase,
the reduction in sales of the product at that location would be large enough

THE FEDERAL TRADE COMMIDSION & U S DEPARTMEINT OF JUSTICE
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that a hypothetical monopolist producing or selling the relevant product at
the merging firm’s location would not find it profitable to impose such an
increase in price, then the Agency will add the location from which produc-
tion is the next-best substitute for production at the merging firm’s location.

In considering the likely reaction of buyers to a price increase, the
Agency will take into account all relevant evidence, including, but not limited
to, the following:

(1) evidence that buyers have shifted or have considered shifting
purchases between different geographic locations in response to
relative changes in price or other competitive variables;

(2) evidence that sellers base business decisions on the prospect of
buyer substitution between geographic locations in response to
relative changes in price or other competitive variables;

(3)the influence of downstream competition faced by buyers in their
output markets; and

(4) the timing and costs of switching suppliers.

The price increase question is then asked for a hypothetical monopolist
controlling the expanded group of locations. In performing successive itera-
tions of the price increase test, the hypothetical monopoilist will be assumed
to pursue maximum profits in deciding whether to raise the price at any or
all of the additional locations under its control. This process will continue
until a group of locations is identified such that a hypothetical monopolist
over that group of locations wouid profitably impose at least a “small but
significant and nontransitory” increase, including the price charged at a
location of one of the merging firms.

The “smallest market” principle will be applied as it is in product
market definition. The price for which an increase will be postulated, what
constitutes a “small but significant and nontransitory” increase in price, and
the substitution decisions of consumers all will be determined in the same
way in which they are determined in product market definition.

1.22 GEOGRAPHIC MARKET DEFINITION IN THE
PRESENCE OF PRICE DISCRIMINATION

The analysis of geographic market definition to this point has assumed
that geographic price discrimination—charging different prices net of
transportation costs for the same product to buyers in different areas, for
example—would not be profitable for a hypothetical monopolist. However,
if a hypothetical monopolist can identify and price differently to buyers in
certain areas (“targeted buyers”) who would not defeat the targeted price
increase by substituting to more distant sellers in response to a “small but
significant and nontransitory” price increase for the relevant product, and

HORJZONTAL MEBRGER GUIDELINES R
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if other buyers likely would not purchase the relevant product and resell to
targeted buyers, then a hypothetical monopolist would profitably impose
a discriminatory price increase. This is true even where a general price
increase would cause such significant substitution that the price increase
would not be profitable. The Agency will consider additional geographic
markets consisting of particular locations of buyers for which a hypothetical
monopolist would profitably and separately impose at least a “small but
significant and nontransitory” increase in price.

IDENTIFICATION OF FIRMS THAT PARTICIPATE
INTHE RELEVANT MARKET

1.31 CURRENT PRODUCERS OR SELLERS

The Agency’s identification of firms that participate in the relevant
market begins with all firms that currently produce or sell in the relevant
market. This includes vertically integrated firms to the extent that such
inclusion accurately reflects their competitive significance in the relevant
market prior to the merger. To the extent that the analysis under Section
1.1 indicates that used, reconditioned or recycled goods are included in
the relevant market, market participants will include firms that produce or
sell such goods and that likely would offer those goods in competition with
other relevant products.

1.32 FIRMS THAT PARTICIPATE THROUGH SUPPLY RESPONSE

In addition, the Agency will identify other firms not currently producing
or selling the relevant product in the relevant area as participating in the
relevant market if their inclusion would more accurately reflect probable
supply responses. These firms are termed “uncommitted entrants.” These
supply responses must be likely to occur within one year and without the
expenditure of significant sunk costs of entry and exit, in response to a
“small but significant and nontransitory” price increase. If a firm has the
technological capability to achieve such an uncommitted supply response,
but likely would not (e.g., because difficulties in achieving product
acceptance, distribution, or production would render such a response
unprofitable), that firm will not be considered to be a market participant.
The competitive significance of supply responses that require more time
or that require firms to incur significant sunk costs of entry and exit will be
considered in entry analysis. See Section 3.3

12. This arbitrage is inherently impossible for many services and is particularly difficult where the product is sold on a
detivered basis and where transportation costs are a significant percentage of the final cost.

13. If uncommitted entrants likely would aiso remain in the market and would meet the entry tests of timeliness, likelihood
and sufficiency, and thus would likely deter anticompetitive mergers or deter or counteract the competitive effects of
concern (see Section 3, infra), the Agency will consider the impact of those firms in the entry analysis.

HY
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Sunk costs are the acquisition costs of tangible and intangible assets
that cannot be recovered through the redeployment of these assets outside
the relevant market, i.e., costs uniquely incurred to supply the relevant
product and geographic market. Examples of sunk costs may include
market-specific investments in production facilities, technologies, market-
ing (including product acceptance), research and development, regulatory
approvals, and testing. A significant sunk cost is one which would not be
recouped within one year of the commencement of the supply response,
assuming a “small but significant and nontransitory” price increase in the
relevant market. In this context, a “small but significant and nontransitory”
price increase will be determined in the same way in which it is determined
in product market definition, except the price increase will be assumed to
last one year. In some instances, it may be difficult to calculate sunk costs
with precision. Accordingly, when necessary, the Agency will make an
overall assessment of the extent of sunk costs for firms likely to participate
through supply responses.

These supply responses may give rise to new production of products
in the relevant product market or new sources of supply in the relevant
geographic market. Alternatively, where price discrimination is likely so
that the relevant market is defined in terms of a targeted group of buyers,
these supply responses serve to identify new sellers to the targeted buyers.
Uncommitted supply responses may occur in several different ways: by
the switching or extension of existing assets to production or sale in the
relevant market; or by the construction or acquisition of assets that enable
production or sale in the relevant market.

1.321 Production Substitution and Extension: The Switching or
Extension of Existing Assets to Production or Sale in the
Relevant Market

The productive and distributive assets of a firm sometimes can be
used to produce and sell either the relevant products or products that
buyers do not regard as good substitutes. Production substitution refers
to the shift by a firm in the use of assets from producing and selling one
product to producing and selling another. Production extension refers to
the use of those assets, for example, existing brand names and reputation,
both for their current production and for production of the relevant product.
Depending upon the speed of that shift and the extent of sunk costs
incurred in the shift or extension, the potential for production substitution or
extension may necessitate treating as market participants firms that do not
currently produce the relevant product.*

14. Under other analytical approaches, production substitution sometimes has been refiected in the description of the
product market. For example, the product market for stamped metal products such as automobile hub caps might
be described as “light metal stamping,” a production process rather than a product. The Agency believes that the
approach described in the text provides a more clearly focused method of incorporating this factor in merger analysis.
If production substitution among a group of products is nearly universal among the firms selling one or more of those
products, however, the Agency may use an aggregate description of those markets as a matter of convenience.
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If a firm has existing assets that likely would be shifted or extended
into production and sale of the relevant product within one year, and without
incurring significant sunk costs of entry and exit, in response to a “small but
significant and nontransitory” increase in price for only the relevant product,
the Agency will treat that firm as a market participant. In assessing whether
a firm is such a market participant, the Agency will take into account the
costs of substitution or extension relative to the profitability of sales at the
elevated price, and whether the firm’s capacity is elsewhere committed or
elsewhere so profitably employed that such capacity likely would not be
available to respond to an increase in price in the market.

1.322 Obtaining New Assets for Production or Sale of the
Relevant Product

A firm may also be able to enter into production or sale in the
relevant market within one year and without the expenditure of significant
sunk costs of entry and exit, in response to a “small but significant and
nontransitory” increase in price for only the relevant product, even if the
firm is newly organized or is an existing firm without products or productive
assets closely related to the relevant market. If new firms, or existing firms
without closely related products or productive assets, likely would enter
into production or sale in the relevant market within one year without the
expenditure of significant sunk costs of entry and exit, the Agency will treat
those firms as market participants.

CALCULATING MARKET SHARES

iz

1.41 GENERAL APPROACH

The Agency normally will calculate market shares for all firms (or
plants) identified as market participants in Section 1.3 based on the total
sales or capacity currently devoted to the relevant market together with
that which likely would be devoted to the relevant market in response to
a “small but significant and nontransitory” price increase. Market shares
can be expressed either in dollar terms through measurement of sales,
shipments, or production, or in physical terms through measurement of
sales, shipments, production, capacity, or reserves.

Market shares will be calculated using the best indicator of firms’
future competitive significance. Dollar sales or shipments generally will be
used if firms are distinguished primarily by differentiation of their products.
Unit sales generally will be used if firms are distinguished primarily on the
basis of their relative advantages in serving different buyers or groups of
buyers. Physical capacity or reserves generally will be used if it is these
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measures that most effectively distinguish firms.® Typically, annual data are
used, but where individual sales are large and infrequent so that annual data
may be unrepresentative, the Agency may measure market shares over a
longer period of time.

In measuring a firm’s market share, the Agency will not include its sales
or capacity to the extent that the firm’s capacity is committed or so profit-
ably employed outside the relevant market that it would not be available to
respond to an increase in price in the market.

£.42 PRICE DISCRIMINATION MARKETS

When markets are defined on the basis of price discrimination
(Sections 1.12 and 1.22), the Agency will include only sales likely to be
made into, or capacity likely to be used to supply, the relevant market in
response to a “small but significant and nontransitory” price increase.

1.43 SPECIAL FACTORS AFFECTING FOREIGN FIRMS

Market shares will be assigned to foreign competitors in the same way
in which they are assigned to domestic competitors. However, if exchange
rates fluctuate significantly, so that comparable dollar calculations on an
annual basis may be unrepresentative, the Agency may measure market
shares over a period longer than one year.

If shipments from a particular country to the United States are subject
to a quota, the market shares assigned to firms in that country will not
exceed the amount of shipments by such firms allowed under the quota.’
In the case of restraints that limit imports to some percentage of the total
amount of the product sold in the United States (i.e., percentage quotas),
a domestic price increase that reduced domestic consumption also would
reduce the volume of imports into the United States. Accordingly, actual
import sales and capacity data will be reduced for purposes of calculating
market shares. Finally, a single market share may be assigned to a country
or group of countries if firms in that country or group of countries act in
coordination.

15. Where all firms have, on a forward-looking basis, an equal likelihood of securing sales, the Agency will assign firms
egual shares.

16. The constraining effect of the quota on the importer’s ability to expand sales is relevant to the evaluation of potential
adverse competitive effects. See Section 2. *
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1.5 CONCENTRATION AND MARKET SHARES

Market concentration is a function of the number of firms in a market
and their respective market shares. As an aid to the interpretation of market
data, the Agency will use the Herfindahi-Hirschman Index (“HHI”) of market
concentration. The HHI is calculated by summing the squares of the individ-
ual market shares of all the participants.'” Unlike the four-firm concentration
ratio, the HHI reflects both the distribution of the market shares of the top
four firms and the composition of the market outside the top four firms. it
also gives proportionately greater weight to the market shares of the larger
firms, in accord with their relative importance in competitive interactions.

The Agency divides the spectrum of market concentration as
measured by the HHI into three regions that can be broadly character-
ized as unconcentrated (HHI below 1000), moderately concentrated (HHi
between 1000 and 1800), and highly concentrated (HHI above 1800).
Although the resulting regions provide a useful framework for merger
analysis, the numerical divisions suggest greater precision than is possible
with the available economic tools and information. Other things being equal,
cases falling just above and just below a threshold present comparable
competitive issues.

151 GENERAL STANDARDS

In evaluating horizontal mergers, the Agency will consider both the
post-merger market concentration and the increase in concentration
resulting from the merger.'® Market concentration is a useful indicator of
the likely potential competitive effect of a merger. The general standards for
horizontal mergers are as follows:

a. Post-Merger HHi Below 1000. The Agency regards markets in this
region to be unconcentrated. Mergers resulting in unconcentrated
markets are unlikely to have adverse competitive effects and
ordinarily require no further analysis.

b. Post-Merger HHi Between 1000 and 1800. The Agency regards
markets in this region to be moderately concentrated. Mergers
producing an increase in the HHI of less than 100 points in

17.For example, a market consisting of four firms with market shares of 30 percent, 30 percent, 20 percent and 20
percent has an HHI of 2600 (307 + 307 + 202 + 20? = 2600). The HHI ranges from 10,000 (in the case of a pure
menopoly) to a number approaching zero (in the case of an atomistic market). Although it is desirable to include all
firms in the calculation, lack of information about smalt firms is not criticat because such firms do not affect the HHI
significantly.

18. The increase in concentration as measured by the HHI can be calculated independently of the overail market
concentration by doubling the product of the market shares of the merging firms. For example, the merger of firms with
shares of 5 percent and 10 percent of the market would increase the HHI by 100 (5 x 10 x 2 = 100). The explanation
for this technigue is as follows: In calculating the HHI before the merger, the market shares of the merging firms are
squared individually:(ay’ + (bf. After the merger, the sum of those shares would be squared: (a + b2, which equals a° +
2ab + b?. The increase in the HHI therefore is represented by 2ab.
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moderately concentrated markets post-merger are unlikely to

have adverse competitive consequences and ordinarily require no
further analysis. Mergers producing an increase in the HHI of more
than 100 points in moderately concentrated markets post-merger
potentially raise significant competitive concerns depending on the
factors set forth in Sections 2-5 of the Guidelines.

c. Post-Merger HHI Above 1800. The Agency regards markets in this
region to be highly concentrated. Mergers producing an increase in
the HHI of less than 50 points, even in highly concentrated markets
post-merger, are unlikely to have adverse competitive consequenc-
es and ordinarily require no further analysis. Mergers producing an
increase in the HHI of more than 50 points in highly concentrated
markets post-merger potentially raise significant competitive
concerns, depending on the factors set forth in Sections 2-5 of
the Guidelines. Where the post-merger HHI exceeds 1800, it will
be presumed that mergers producing an increase in the HHI of
more than 100 points are likely to create or enhance market power
or facilitate its exercise. The presumption may be overcome by
a showing that factors set forth in Sections 2-5 of the Guidelines
make it unlikely that the merger will create or enhance market
power or facilitate its exercise, in light of market concentration
and market shares.

1.52 FACTORS AFFECTING THE SIGNIFICANCE OF
MARKET SHARES AND CONCENTRATION

The post-merger level of market concentration and the change in
concentration resulting from a merger affect the degree to which a merger
raises competitive concerns. However, in some situations, market share
and market concentration data may either understate or overstate the likely
future competitive significance of a firm or firms in the market or the impact
of a merger. The following are examples of such situations.

1.521 Changing Market Conditions

Market concentration and market share data of necessity are based on
historical evidence. However, recent or ongoing changes in the market may
indicate that the current market share of a particular firm either understates
or overstates the firm’s future competitive significance. For example, if
a new technology that is important to long-term competitive viability is
available to other firms in the market, but is not available to a particular
firm, the Agency may conclude that the historical market share of that firm
overstates its future competitive significance. The Agency will consider
reasonably predictable effects of recent or ongoing changes in market
conditions in interpreting market concentration and market share data.
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1.522 Degree of Difference Between the Products and Locations
in the Market and Substitutes Outside the Market

All else equal, the magnitude of potential competitive harm from a
merger is greater if a hypothetical monopolist would raise price within the
relevant market by substantially more than a “small but significant and
nontransitory” amount. This may occur when the demand substitutes
outside the relevant market, as a group, are not close substitutes for the
products and locations within the relevant market. There thus may be a
wide gap in the chain of demand substitutes at the edge of the product
and geographic market. Under such circumstances, more market power
is at stake in the relevant market than in a market in which a hypothetical
monopolist would raise price by exactly five percent.
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THE POTENTIAL ADVERSE COMPETITIVE EFFECTS
OF MERGERS

2.0 OVERVIEW

Other things being equal, market concentration affects the likelihood
that one firm, or a small group of firms, could successfully exercise market
power. The smaller the percentage of total supply that a firm controls, the
more severely it must restrict its own output in order to produce a given
price increase, and the less likely it is that an output restriction will be
profitable. If collective action is necessary for the exercise of market power,
as the number of firms necessary to control a given percentage of total
supply decreases, the difficulties and costs of reaching and enforcing an
understanding with respect to the control of that supply might be reduced.
However, market share and concentration data provide only the starting point
for analyzing the competitive impact of a merger. Before determining whether
to challenge a merger, the Agency also will assess the other market factors
that pertain to competitive effects, as well as entry, efficiencies and failure.

This section considers some of the potential adverse competitive
effects of mergers and the factors in addition to market concentration
relevant to each. Because an individual merger may threaten to harm
competition through more than one of these effects, mergers will be
analyzed in terms of as many potential adverse competitive effects as are
appropriate. Entry, efficiencies, and failure are treated in Sections 3-5.

2.1

LESSENING OF COMPETITION THROUGH
COORDINATED INTERACTION

A merger may diminish competition by enabling the firms selling in
the relevant market more likely, more successfully, or more completely to
engage in coordinated interaction that harms consumers. Coordinated
interaction is comprised of actions by a group of firms that are profitable for
each of them only as a result of the accommodating reactions of the others.
This behavior includes tacit or express collusion, and may or may not be
lawful in and of itself.

Successful coordinated interaction entails reaching terms of coordina-
tion that are profitable to the firms involved and an ability to detect and
punish deviations that would undermine the coordinated interaction.
Detection and punishment of deviations ensure that coordinating firms will
find it more profitable to adhere to the terms of coordination than to pursue
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short-term profits from deviating, given the costs of reprisal. In this phase
of the analysis, the Agency will examine the extent to which post-merger
market conditions are conducive to reaching terms of coordination, detect-
ing deviations from those terms, and punishing such deviations. Depending
upon the circumstances, the following market factors, among others, may
be relevant: the availability of key information concerning market conditions,
transactions and individual competitors; the extent of firm and product
heterogeneity; pricing or marketing practices typically employed by firms in
the market; the characteristics of buyers and sellers; and the characteristics
of typical transactions.

Certain market conditions that are conducive to reaching terms of
coordination also may be conducive to detecting or punishing deviations
from those terms. For example, the extent of information available to firms
in the market, or the extent of homogeneity, may be relevant to both the
ability to reach terms of coordination and to detect or punish deviations
from those terms. The extent to which any specific market condition will be
relevant to one or more of the conditions necessary to coordinated interac-
tion will depend on the circumstances of the particular case.

It is likely that market conditions are conducive to coordinated interac-
tion when the firms in the market previously have engaged in express
collusion and when the salient characteristics of the market have not
changed appreciably since the most recent such incident. Previous express
collusion in another geographic market will have the same weight when the
salient characteristics of that other market at the time of the collusion are
comparable to those in the relevant market.

In analyzing the effect of a particular merger on coordinated interac-
tion, the Agency is mindful of the difficulties of predicting likely future
behavior based on the types of incomplete and sometimes contradictory
information typically generated in merger investigations. Whether a merger
is likely to diminish competition by enabling firms more likely, more success-
fully or more completely to engage in coordinated interaction depends on
whether market conditions, on the whole, are conducive to reaching terms
of coordination and detecting and punishing deviations from those terms.

2.11 CONDITIONS CONDUCIVE TO REACHING
TERMS OF COORDINATION

Firms coordinating their interactions need not reach complex terms
concerning the allocation of the market output across firms or the level of
the market prices but may, instead, follow simple terms such as a common
price, fixed price differentials, stable market shares, or customer or territo-
rial restrictions. Terms of coordination need not perfectly achieve the
monopoly outcome in order to be harmful to consumers. Instead, the terms
of coordination may be imperfect and incomplete — inasmuch as they
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omit some market participants, omit some dimensions of competition, omit
some customers, yield elevated prices short of monopoly levels, or lapse
into episodic price wars—and still result in significant competitive harm.

At some point, however, imperfections cause the profitability of abiding by
the terms of coordination to decrease and, depending on their extent, may
make coordinated interaction unlikely in the first instance.

Market conditions may be conducive to or hinder reaching terms of
coordination. For example, reaching terms of coordination may be facilitat-
ed by product or firm homogeneity and by existing practices among firms,
practices not necessarily themselves antitrust violations, such as standard-
ization of pricing or product variables on which firms could compete. Key
information about rival firms and the market may also facilitate reaching
terms of coordination. Conversely, reaching terms of coordination may be
limited or impeded by product heterogeneity or by firms having substantially
incomplete information about the conditions and prospects of their rival’s
businesses, perhaps because of important differences among their current
business operations. In addition, reaching terms of coordination may be
limited or impeded by firm heterogeneity, for example, differences in vertical
integration or the production of another product that tends to be used
together with the relevant product.

2.12 CONDITIONS CONDUCIVE TO DETECTING AND
PUNISHING DEVIATIONS

Where market conditions are conducive to timely detection and
punishment of significant deviations, a firm will find it more profitable to
abide by the terms of coordination than to deviate from them. Deviation
from the terms of coordination will be deterred where the threat of punish-
ment is credible. Credible punishment, however, may not need to be any
more complex than temporary abandonment of the terms of coordination
by other firms in the market.

Where detection and punishment likely would be rapid, incentives
to deviate are diminished and coordination is likely to be successful. The
detection and punishment of deviations may be facilitated by existing
practices among firms, themselves not necessarily antitrust violations, and
by the characteristics of typical transactions. For example, if key information
about specific transactions or individual price or output levels is available
routinely to competitors, it may be difficult for a firm to deviate secretly. If
orders for the relevant product are frequent, regular and small relative to the
total output of a firm in a market, it may be difficult for the firm to deviate in
a substantial way without the knowledge of rivals and without the opportu-
nity for rivals to react. If demand or cost fluctuations are relatively infrequent
and small, deviations may be relatively easy to deter.
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By contrast, where detection or punishment is likely to be slow,
incentives to deviate are enhanced and coordinated interaction is unlikely
to be successful. If demand or cost fluctuations are relatively frequent and
large, deviations may be relatively difficult to distinguish from these other
sources of market price fluctuations, and, in consequence, deviations may
be relatively difficult to deter.

In certain circumstances, buyer characteristics and the nature of the
procurement process may affect the incentives to deviate from terms of
coordination. Buyer size alone is not the determining characteristic. Where
large buyers likely would engage in long-term contracting, so that the sales
covered by such contracts can be large relative to the total output of a firm
in the market, firms may have the incentive to deviate. However, this only
can be accomplished where the duration, volume and profitability of the
business covered by such contracts are sufficiently large as to make devia-
tion more profitable in the long term than honoring the terms of coordina-
tion, and buyers likely would switch suppliers.

In some circumstances, coordinated interaction can be effectively
prevented or limited by maverick firms—firms that have a greater economic
incentive to deviate from the terms of coordination than do most of their
rivals (e.g., firms that are unusually disruptive and competitive influences
in the market). Consequently, acquisition of a maverick firm is one way
in which a merger may make coordinated interaction more likely, more
successful, or more complete. For example, in a market where capacity
constraints are significant for many competitors, a firm is more likely to
be a maverick the greater is its excess or divertable capacity in relation to
its sales or its total capacity, and the lower are its direct and opportunity
costs of expanding sales in the relevant market.* This is so because a
firm’s incentive to deviate from price-elevating and output-limiting terms
of coordination is greater the more the firm is able profitably to expand
its output as a proportion of the sales it would obtain if it adhered to the
terms of coordination and the smaller is the base of sales on which it enjoys
elevated profits prior to the price cutting deviation.?® A firm also may be a
maverick if it has an unusual ability secretly to expand its sales in relation
to the sales it would obtain if it adhered to the terms of coordination. This
ability might arise from opportunities to expand captive production for a
downstream affiliate.

19. But excess capacity in the hands of non-maverick firms may be a potent weapon with which to punish deviations from
the terms of coordination.

20. Similarly, in a market where product design or quality is significant, a firm is more likely to be an effective maverick
the greater is the sales potential of its products among customers of its rivals, in relation to the sales it would obtain
if it adhered to the terms of coordination. The likelihood of expansion responses by a maverick wilt be analyzed in the
same fashion as uncommitted entry or committed entry (see Sections 1.3 and 3) depending on the significance of the
sunk costs entailed in expansion.

2 THE T FDERAL TRADL COMMISSION & U S DEPARTMENT OF JUSTICE




Case 1:08-cv-02043-RMC  Document 55  Filed 01/07/2009 Page 61 of 83

2.

2 LESSENING OF COMPETITION THROUGH

UNILATERAL EFFECTS

A merger may diminish competition even if it does not lead to
increased likelihood of successful coordinated interaction, because merging
firms may find it profitable to alter their behavior unilaterally following the
acquisition by elevating price and suppressing output. Unilateral competi-
tive effects can arise in a variety of different settings. In each setting,
particular other factors describing the relevant market affect the likelihood
of unilateral competitive effects. The settings differ by the primary charac-
teristics that distinguish firms and shape the nature of their competition.

221 FIRMS DISTINGUISHED PRIMARILY BY
DIFFERENTIATED PRODUCTS

In some markets the products are differentiated, so that products sold
by different participants in the market are not perfect substitutes for one
another. Moreover, different products in the market may vary in the degree
of their substitutability for one another. In this setting, competition may be
non-uniform (i.e., localized), so that individual sellers compete more directly
with those rivals selling closer substitutes.?!

A merger between firms in a market for differentiated products may
diminish competition by enabling the merged firm to profit by unilaterally
raising the price of one or both products above the premerger level. Some
of the sales loss due to the price rise merely will be diverted to the product
of the merger partner and, depending on relative margins, capturing such
sales loss through merger may make the price increase profitable even
though it would not have been profitable premerger. Substantial unilateral
price elevation in a market for differentiated products requires that there be
a significant share of sales in the market accounted for by consumers who
regard the products of the merging firms as their first and second choices,
and that repositioning of the non-parties’ product lines to replace the
localized competition lost through the merger be unlikely. The price rise will
be greater the closer substitutes are the products of the merging firms, i.e.,
the more the buyers of one product consider the other product to be their
next choice.

21. Similarly, in some markets sellers are primarily distinguished by their relative advantages in serving different buyers or

groups of buyers, and buyers negotiate individually with sellers. Here, for example, sellers may formally bid against one
another for the business of a buyer, or each buyer may elicit individual price quotes from multipte seliers. A seller may
find it retatively inexpensive to meet the demands of particular buyers or types of buyers, and relatively expensive to
meet others’ demands. Competition, again, may be localized: selters compete more directly with those rivals having
similar relative advantages in serving particular buyers or groups of buyers. For example, in open outcry auctions, price
is determined by the cost of the second lowest-cost seller. A merger involving the first and second lowest-cost sellers
could cause prices to rise to the constraining level of the next lowest-cost seller.
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2.211  Closeness of the Products of the Merging Firms

The market concentration measures articulated in Section 1 may help
assess the extent of the likely competitive effect from a unilateral price
elevation by the merged firm notwithstanding the fact that the affected
products are differentiated. The market concentration measures provide
a measure of this effect if each product’s market share is reflective of not
only its relative appeal as a first choice to consumers of the merging firms’
products but also its relative appeal as a second choice, and hence as a
competitive constraint to the first choice? where this circumstance holds,
market concentration data fall outside the safeharbor regions of Section 1.5,
and the merging firms have a combined market share of at least thirty-five
percent, the Agency will presume that a significant share of sales in the
market are accounted for by consumers who regard the products of the
merging firms as their first and second choices.

Purchasers of one of the merging firms’ products may be more or less
likely to make the other their second choice than market shares alone would
indicate. The market shares of the merging firms’ products may understate
the competitive effect of concern, when, for example, the products of the
merging firms are relatively more similar in their various attributes to one
another than to other products in the relevant market. On the other hand,
the market shares alone may overstate the competitive effects of concern
when, for example, the relevant products are less similar in their attributes
to one another than to other products in the relevant market.

Where market concentration data fall outside the safeharbor regions
of Section 1.5, the merging firms have a combined market share of at
least thirty-five percent, and where data on product attributes and relative
product appeal show that a significant share of purchasers of one merging
firm’s product regard the other as their second choice, then market share
data may be relied upon to demonstrate that there is a significant share of
sales in the market accounted for by consumers who would be adversely
affected by the merger.

2.212 Ability of Rival Seliers to Replace Lost Competition

A merger is not likely to lead to unilateral elevation of prices of differ-
entiated products if, in response to such an effect, rival sellers likely would
replace any localized competition lost through the merger by repositioning
their product lines.?

In markets where it is costly for buyers to evaluate product quality,
buyers who consider purchasing from both merging parties may limit the

22. Information about consumers’ actual first and second product choices may be provided by marketing surveys,
information from bidding structures, or normal course of business documents from industry participants.

23. The timehness and likelihood of repositioning responses will be analyzed using the same methodology as used in
analyzing uncommitted entry or committed entry (see Sections 1.3 and 3), depending on the significance of the sunk
costs entailed in repositioning.
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total number of sellers they consider. If either of the merging firms would
be replaced in such buyers’ consideration by an equally competitive seller
not formerly considered, then the merger is not likely to lead to a unilateral
elevation of prices.

2.22 FIRMS DISTINGUISHED PRIMARILY BY
THEIR CAPACITIES

Where products are relatively undifferentiated and capacity primarily
distinguishes firms and shapes the nature of their competition, the merged
firm may find it profitable unilaterally to raise price and suppress output. The
merger provides the merged firm a larger base of sales on which to enjoy
the resulting price rise and also eliminates a competitor to which customers
otherwise would have diverted their sales. Where the merging firms have
a combined market share of at least thirty-five percent, merged firms may
find it profitable to raise price and reduce joint output below the sum of their
premerger outputs because the lost markups on the foregone sales may be
outweighed by the resulting price increase on the merged base of sales.

This unilateral effect is unlikely unless a sufficiently large number of the
merged firm’s customers would not be able to find economical alternative
sources of supply, i.e., competitors of the merged firm likely wouid not
respond to the price increase and output reduction by the merged firm
with increases in their own outputs sufficient in the aggregate to make the
unilateral action of the merged firm unprofitable. Such non-party expansion
is unlikely if those firms face binding capacity constraints that could not
be economically relaxed within two years or if existing excess capacity is
significantly more costly to operate than capacity currently in use.?

24. The timeliness and likelihood of non-party expansion will be analyzed using the same methodology as used in
analyzing uncommitted or committed entry (see Sections 1.3 and 3) depending on the significance of the sunk costs
entailed in expansion.
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3. ENTRY ANALYSIS

3.0 OVERVIEW

A merger is not likely to create or enhance market power or to facilitate
its exercise, if entry into the market is so easy that market participants, after
the merger, either collectively or unilaterally could not profitably maintain
a price increase above premerger levels. Such entry likely will deter an
anticompetitive merger in its incipiency, or deter or counteract the competi-
tive effects of concern.

Entry is that easy if entry would be timely, likely, and sufficient in its
magnitude, character and scope to deter or counteract the competitive
effects of concern. In markets where entry is that easy (i.e., where entry
passes these tests of timeliness, likelihood, and sufficiency), the merger
raises no antitrust concern and ordinarily requires no further analysis.

The committed entry treated in this Section is defined as new competi-
tion that requires expenditure of significant sunk costs of entry and exit.?
The Agency employs a three step methodology to assess whether commit-
ted entry would deter or counteract a competitive effect of concern.

The first step assesses whether entry can achieve significant market
impact within a timely period. If significant market impact would require
a longer period, entry will not deter or counteract the competitive effect
of concern.

The second step assesses whether committed entry would be a
profitable and, hence, a likely response to a merger having competitive
effects of concern. Firms considering entry that requires significant sunk
costs must evaluate the profitability of the entry on the basis of long term
participation in the market, because the underlying assets will be committed
to the market until they are economically depreciated. Entry that is sufficient
to counteract the competitive effects of concern will cause prices to fall to
their premerger levels or lower. Thus, the profitability of such committed
entry must be determined on the basis of premerger market prices over
the long-term.

A merger having anticompetitive effects can attract committed entry,
profitable at premerger prices, that would not have occurred premerger
at these same prices. But following the merger, the reduction in industry
output and increase in prices associated with the competitive effect of
concern may allow the same entry to occur without driving market prices

25. Supply responses that require less than one year and insignificant sunk costs to effectuate are analyzed as uncommit-
ted entry in Section 1.3.
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below premerger levels. After a merger that resuits in decreased output
and increased prices, the likely sales opportunities available to entrants
at premerger prices will be larger than they were premerger, larger by the
output reduction caused by the merger. If entry could be profitable at
premerger prices without exceeding the likely sales opportunities—
opportunities that include pre-existing pertinent factors as well as the
merger-induced output reduction—then such entry is likely in response
to the merger.

The third step assesses whether timely and likely entry would be
sufficient to return market prices to their premerger levels. This end may be
accomplished either through multiple entry or individual entry at a sufficient
scale. Entry may not be sufficient, even though timely and likely, where the
constraints on availability of essential assets, due to incumbent control,
make it impossible for entry profitably to achieve the necessary level of
sales. Also, the character and scope of entrants’ products might not be
fully responsive to the localized sales opportunities created by the removal
of direct competition among sellers of differentiated products. In assessing
whether entry will be timely, likely, and sufficient, the Agency recognizes
that precise and detailed information may be difficult or impossible to
obtain. In such instances, the Agency will rely on all available evidence
bearing on whether entry will satisfy the conditions of timeliness, likelihood,
and sufficiency.

3.1

ENTRY ALTERNATIVES

The Agency will examine the timeliness, likelihood, and sufficiency of
the means of entry (entry alternatives) a potential entrant might practically
employ, without attempting to identify who might be potential entrants.

An entry alternative is defined by the actions the firm must take in order to
produce and sell in the market. All phases of the entry effort will be consid-
ered, including, where relevant, planning, design, and management;
permitting, licensing, and other approvals; construction, debugging, and
operation of production facilities; and promotion (including necessary
introductory discounts), marketing, distribution, and satisfaction of custom-
er testing and qualification requirements.?® Recent examples of entry,
whether successful or unsuccessful, may provide a useful starting point for
identifying the necessary actions, time requirements, and characteristics of
possible entry alternatives.

26. Many of these phases may be undertaken simultaneousty.
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3.2 TIMELINESS OF ENTRY

In order to deter or counteract the competitive effects of concern,
entrants quickly must achieve a significant impact on price in the relevant
market. The Agency generally will consider timely only those committed
entry alternatives that can be achieved within two years from initial planning
to significant market impact.?” Where the relevant product is a durable
good, consumers, in response to a significant commitment to entry, may
defer purchases by making additional investments to extend the useful
life of previously purchased goods and in this way deter or counteract for
a time the competitive effects of concern. In these circumstances, if entry
only can occur outside of the two year period, the Agency will consider
entry to be timely so long as it would deter or counteract the competitive
effects of concern within the two year period and subsequently.

3.3 LIKELIHOOD OF ENTRY

An entry alternative is likely if it would be profitable at premerger
prices, and if such prices could be secured by the entrant.?® The committed
entrant will be unable to secure prices at premerger levels if its output is too
large for the market to absorb without depressing prices further. Thus, entry
is unlikely if the minimum viable scale is larger than the likely sales opportu-
nity available to entrants.

Minimum viable scale is the smallest average annual level of sales that
the committed entrant must persistently achieve for profitability at premerg-
er prices.?® Minimum viable scale is a function of expected revenues, based
upon premerger prices,* and all categories of costs associated with the
entry alternative, including an appropriate rate of return on invested capital
given that entry could fail and sunk costs, if any, will be lost.?

27. Firms which have committed to entering the market prior to the merger generally will be included in the measurement
of the market. Only committed entry or adjustments to pre-existing entry plans that are induced by the merger will be
considered as possibly deterring or counteracting the competitive effects of concern.

28. Where conditions indicate that entry may be profitable at prices below premerger levels, the Agency will assess the
likelihood of entry at the lowest price at which such entry would be profitable.

29. The concept of minimum viable scale (“MVS”) differs from the concept of minimum efficient scale (“MES”). While MES
is the smallest scale at which average costs are minimized, MVS is the smallest scale at which average costs equal the
premerger price.

30. The expected path of future prices, absent the merger, may be used if future price changes can be predicted with
reasonable reliability.

31. The minimum viable scale of an entry alternative will be relatively large when the fixed costs of entry are large, when
the fixed costs of entry are largely sunk, when the marginal costs of production are high at low levels of output, and
when a plant is underutilized for a long time because of delays in achieving market acceptance.
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Sources of sales opportunities available to entrants include: (a) the
output reduction associated with the competitive effect of concern,®
(b) entrants’ ability to capture a share of reasonably expected growth in
market demand,* (c) entrants’ ability securely to divert sales from incum-
bents, for example, through vertical integration or through forward contract-
ing, and (d) any additional anticipated contraction in incumbents’ output in
response to entry.3* Factors that reduce the sales opportunities available to
entrants include: (a) the prospect that an entrant will share in a reasonably
expected decline in market demand, (b) the exclusion of an entrant from a
portion of the market over the long term because of vertical integration or
forward contracting by incumbents, and (c) any anticipated sales expansion
by incumbents in reaction to entry, either generalized or targeted at custom-
ers approached by the entrant, that utilizes prior irreversible investments in
excess production capacity. Demand growth or decline will be viewed as
relevant only if total market demand is projected to experience long-lasting
change during at least the two year period following the competitive effect
of concern.

3.4 SUFFICIENCY OF ENTRY

Inasmuch as muitiple entry generally is possible and individual entrants
may flexibly choose their scale, committed entry generally will be sufficient
to deter or counteract the competitive effects of concern whenever entry
is likely under the analysis of Section 3.3. However, entry, although likely,
will not be sulfficient if, as a result of incumbent control, the tangible and
intangible assets required for entry are not adequately available for entrants
to respond fully to their sales opportunities. In addition, where the competi-
tive effect of concern is not uniform across the relevant market, in order
for entry to be sufficient, the character and scope of entrants’ products
must be responsive to the localized sales opportunities that include the
output reduction associated with the competitive effect of concern. For
example, where the concern is unilateral price elevation as a result of a
merger between producers of differentiated products, entry, in order to be
sufficient, must involve a product so close to the products of the merging
firms that the merged firm will be unable to internalize enough of the sales
loss due to the price rise, rendering the price increase unprofitable.

32. Five percent of total market sales typically is used because where a monopolist profitably would raise price by five
percent or more across the entire relevant market, it is likely that the accompanying reduction in sales would be no less
than five percent.

33. Entrants’ anticipated share of growth in demand depends on incumbents’ capacity constraints and irreversible
investments in capacity expansion, as well as on the relative appeal, acceptability and reputation of incumbents’ and
entrants’ products to the new demand.

34. For example, in a bidding market where all bidders are on equal footing, the market share of incumbents will contract
as a result of entry.

HUBRIZONTAL MERGER GUIDELINES 2%




Case 1:08-cv-02043-RMC  Document 55  Filed 01/07/2009 Page 68 of 83

4. EFFICIENCIES

(REVISED SECTION 4 HORIZONTAL MERGER GUIDELINES ISSUED BY THE U.S.
DEPARTMENT OF JUSTICE AND THE FEDERAL TRADE COMMISSION APRIL 8, 1997)

Competition usually spurs firms to achieve efficiencies internally.
Nevertheless, mergers have the potential to generate significant efficiencies
by permitting a better utilization of existing assets, enabling the combined
firm to achieve lower costs in producing a given quantity and quality than
either firm could have achieved without the proposed transaction. Indeed,
the primary benefit of mergers to the economy is their potential to generate
such efficiencies.

Efficiencies generated through merger can enhance the merged firm’s
ability and incentive to compete, which may result in lower prices, improved
quality, enhanced service, or new products. For example, merger-generated
efficiencies may enhance competition by permitting two ineffective (e.g.,
high cost) competitors to become one effective (e.g., lower cost) competi-
tor. In a coordinated interaction context (see Section 2.1), marginal cost
reductions may make coordination less likely or effective by enhancing the
incentive of a maverick to lower price or by creating a new maverick firm. In
a unilateral effects context (see Section 2.2), marginal cost reductions may
reduce the merged firm's incentive to elevate price. Efficiencies also may
result in benefits in the form of new or improved products, and efficiencies
may result in benefits even when price is not immediately and directly
affected. Even when efficiencies generated through merger enhance a firm’s
ability to compete, however, a merger may have other effects that may
lessen competition and ultimately may make the merger anticompetitive.

The Agency will consider only those efficiencies likely to be accom-
plished with the proposed merger and unlikely to be accomplished in the
absence of either the proposed merger or another means having compara-
ble anticompetitive effects. These are termed merger-specific efficiencies.®®
Only alternatives that are practical in the business situation faced by the
merging firms will be considered in making this determination; the Agency
will not insist upon a less restrictive alternative that is merely theoretical.

Efficiencies are difficult to verify and quantify, in part because much of
the information relating to efficiencies is uniquely in the possession of the
merging firms. Moreover, efficiencies projected reasonably and in good faith
by the merging firms may not be realized. Therefore, the merging firms must
substantiate efficiency claims so that the Agency can verify by reasonable

35. The Agency will not deem efficiencies to be merger-specific if they could be preserved by practical alternatives that
mitigate competitive concerns, such as divestiture or licensing. If a merger affects not whether but only when an
efficiency would be achieved, only the timing advantage is a merger-specific efficiency.
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means the likelihood and magnitude of each asserted efficiency, how and
when each would be achieved (and any costs of doing so), how each would
enhance the merged firm'’s ability and incentive to compete, and why each
would be merger-specific. Efficiency claims will not be considered if they are
vague or speculative or otherwise cannot be verified by reasonable means.

Cognizable efficiencies are merger-specific efficiencies that have
been verified and do not arise from anticompetitive reductions in output or
service. Cognizable efficiencies are assessed net of costs produced by the
merger or incurred in achieving those efficiencies.

The Agency will not challenge a merger if cognizable efficiencies are of
a character and magnitude such that the merger is not likely to be anticom-
petitive in any relevant market.* To make the requisite determination, the
Agency considers whether cognizable efficiencies likely would be sufficient
to reverse the merger’s potential to harm consumers in the relevant market,
e.g., by preventing price increases in that market. In conducting this analy-
sis,%” the Agency will not simply compare the magnitude of the cognizable
efficiencies with the magnitude of the likely harm to competition absent
the efficiencies. The greater the potential adverse competitive effect of a
merger—as indicated by the increase in the HHI and post-merger HHI from
Section 1, the analysis of potential adverse competitive effects from Section
2, and the timeliness, likelihood, and sufficiency of entry from Section
3—the greater must be cognizable efficiencies in order for the Agency
to conclude that the merger will not have an anticompetitive effect in the
relevant market. When the potential adverse competitive effect of a merger
is likely to be particularly large, extraordinarily great cognizable efficiencies
would be necessary to prevent the merger from being anticompetitive.

In the Agency’s experience, efficiencies are most likely to make a
difference in merger analysis when the likely adverse competitive effects,
absent the efficiencies, are not great. Efficiencies almost never justify a
merger to monopoly or near-monopoly.

The Agency has found that certain types of efficiencies are more
likely to be cognizable and substantial than others. For example, efficien-
cies resulting from shifting production among facilities formerly owned
separately, which enable the merging firms to reduce the marginal cost of
production, are more likely to be susceptible to verification, merger-specific,

36. Section 7 of the Clayton Act prohibits mergers that may substantially lessen competition “in any line of commerce . . .
in any section of the country.” Accordingly, the Agency normally assesses competition in each relevant market affected
by a merger independently and normalty will challenge the merger if it is likely to be anticompetitive in any relevant
market. In some cases, however, the Agency in its prosecutorial discretion will consider efficiencies not strictly in the
relevant market, but so inextricably linked with it that a partia! divestiture or other remedy could not feasibly eliminate
the anticompetitive effect in the relevant market without sacrificing the efficiencies in the other market(s). Inextricably
linked efficiencies rarely are a significant factor in the Agency’s determination not to challenge a merger. They are most
likely to make a difference when they are great and the likely anticompetitive effect in the relevant market(s) is small.

37. The result of this analysis over the short term will determine the Agency'’s enforcement decision in most cases. The
Agency also will consider the effects of cognizable efficiencies with no short-term, direct effect on prices in the relevant
market. Delayed benefits from efficiencies (due to delay in the achievement of, or the realization of consumer benefits
from, the efficiencies) will be given less weight because they are less proximate and more difficult to predict.
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and substantial, and are less likely to result from anticompetitive reductions
in output. Other efficiencies, such as those relating to research and devel-
opment, are potentially substantial but are generally less susceptible to
verification and may be the result of anticompetitive output reductions. Yet
others, such as those relating to procurement, management, or capital cost
are less likely to be merger-specific or substantial, or may not be cognizable
for other reasons.

FAILURE AND EXITING ASSETS

OVERVIEW

Notwithstanding the analysis of Sections 1-4 of the Guidelines, a
merger is not likely to create or enhance market power or to facilitate its
exercise, if imminent failure, as defined below, of one of the merging firms
would cause the assets of that firm to exit the relevant market. In such
circumstances, post-merger performance in the relevant market may be
no worse than market performance had the merger been blocked and the
assets left the market.

5.1

FAILING FIRM

A merger is not likely to create or enhance market power or facilitate
its exercise if the following circumstances are met: 1) the allegedly failing
firm would be unable to meet its financial obligations in the near future; 2)
it would not be able to reorganize successfully under Chapter 11 of the
Bankruptcy Act;® 3) it has made unsuccessful good-faith efforts to elicit
reasonable alternative offers of acquisition of the assets of the failing firm
that would both keep its tangible and intangible assets in the relevant
market and pose a less severe danger to competition than does the
proposed merger; and 4) absent the acquisition, the assets of the failing
firm would exit the relevant market.

38.11U.S.C. §§ 1101-1174 {1988).

39. Any offer to purchase the assets of the failing firm for a price above the liquidation value of those assets—the highest
valued use outside the relevant market or equivalent offer to purchase the stock of the failing firm—uwiil be regarded as
a reasonable alternative offer.
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52

FAILING DIVISION

A similar argument can be made for “failing” divisions as for failing
firms. First, upon applying appropriate cost allocation rules, the division
must have a negative cash flow on an operating basis. Second, absent
the acquisition, it must be that the assets of the division would exit the
relevant market in the near future if not sold. Due to the ability of the parent
firm to allocate costs, revenues, and intracompany transactions among
itself and its subsidiaries and divisions, the Agency will require evidence,
not based solely on management plans that could be prepared solely for
the purpose of demonstrating negative cash flow or the prospect of exit
from the relevant market. Third, the owner of the failing division also must
have complied with the competitively-preferable purchaser requirement of
Section 5.1.
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Federal Trade Commission
Protecting America's Consumers

For Release: November 25, 2008

FTC Launches Suit to Block Merger of CCC and Mitchell

Merger Would Leave Only Two Competitors in the Markets for Estimating and Total Loss
Valuation Systems Used by Insurance Adjusters and Auto Body Shops

The Federal Trade Commission has filed suit to block the merger of CCC Information Services Inc. and Mitchell International
Inc., charging that the merger would hinder competition in the market for electronic systems used to estimate the cost of
collision repairs, known as “estimatics,” and the market for software systems used to value passenger vehicles that have been
totaled, known as total loss valuation (TLV) systems. The FTC’s administrative complaint alleges that the merger, which is
valued at $1.4 billion, would harm insurers, repair shops and, ultimately, U.S. car owners by reducing from three to two the
number of competitors in the two related businesses.

“These estimating and valuation solutions are key tools in the auto insurance and collision repair industries,” said Acting
Bureau of Competition Director David P. Wales. “There is no doubt that this merger would reduce competition that benefits
auto insurers and auto body shops and ultimately would lead to higher prices and less innovation for consumers.”

According to the FTC, the merger of CCC and Mitchell would eliminate head-to-head competition between the two companies
and leave the combined company with a market share of far more than half of the sales of estimatics, and a market share of
far more than half of the sales in the market for TLV systems, creating a likelihood of adverse unilateral effects. The merger
also would facilitate coordination among the remaining two competitors, CCC/Mitchell and Audatex, the FTC states in its
complaint.

Chicago-based CCC Information Services Inc., a subsidiary of CCC Holdings Inc., was founded in 1980 and has
approximately 1,300 employees. The company sells its services to insurance companies, collision repair shops, and
independent appraisers. Mitchell International Inc., primarily owned by Aurora Equity Fund Ill L.P., itself part of the Aurora
Capital Group, was founded in 1946 in San Diego and has about 650 employees. The companies announced their planned
merger on April 11, 2008. Each of the companies provides both estimatics and TLV systems.

Estimatics consists of a database of parts, parts prices, and repair times, along with software that accesses the database and
calculates repair costs based on input information about vehicle damage. These systems allow insurance adjusters and
collision repair shops to estimate repair costs faster and more accurately than previously had been possible decades ago
when estimates were written manually.

A TLV system also consists of a database and software. But rather than parts and repair cost information, the database
contains vehicle information on recent, actual vehicle sales in every locality in the United States. TLV systems allow insurers to
quickly obtain valuations for cars totaled in collisions based on recent, actual, local market sales. These valuations allow
insurers to present car owners with settlement offers that are accurate and comply with all states’ insurance regulations.

The markets for estimatics and TLV systems are already highly concentrated, according to the complaint filed by the FTC. A
California-based company called Audatex is the only other significant competitor in both lines of business, the complaint
states. CCC, Mitchell, and Audatex have long provided the estimatics market with solutions. Mitchell recently entered the TLV
systems market with a new solution that has increased competition in that market, according to the complaint.

The Commission vote to issue the administrative complaint was 3-0, with Commissioner J. Thomas Rosch recused. The
Commission also has authorized the staff to file a complaint in federal district court seeking a temporary restraining order and
preliminary injunction to preserve the competitive status quo, pending an administrative trial on the merits.

Issuing a complaint is the first step in the administrative trial process. CCC and Mitchell will be offered FTC’s “Fast Track”
administrative trial procedure. The Commissioners are committed, subject to the bounds of reasonableness and fairness, to a
just and expeditious resolution of any potential appeal that may be taken to the full Commission. Should there be an appeal,
the Commissioners commit to make every effort to issue an appellate decision no later than 90 days after receiving a notice of
appeal if there is no cross-appeal, or 120 days if there is a cross-appeal.

http://ftc.gov/opa/2008/11/cccmitchell.shtm 11/25/2008
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NOTE: The Commission files a complaint when it has “reason to believe” that the law has been or is being violated, and it
appears to the Commission that a proceeding is in the public interest. The complaint is not a finding or ruling that the
defendant has actually violated the law.

The FTC’s Bureau of Competition works with the Bureau of Economics to investigate alleged anticompetitive business
practices and, when appropriate, recommends that the Commission take law enforcement action. To inform the Bureau about
particular business practices, call 202-326-3300, send an e-mail to antitrust@fic.gov, or write to the Office of Policy and
Coordination, Room 394, Bureau of Competition, Federal Trade Commission, 600 Pennsylvania Ave, N.W., Washington, DC
20580. To learn more about the Bureau of Competition, read “Competition Counts” at http://www ftc.gov/competitioncounts.

MEDIA CONTACT:

Peter Kaplan,
Office of Public Affairs
202-326-2180

STAFF CONTACT:

Casey R. Triggs,
Bureau of Competition
202-326-2804

(FTC File No. 081-0155)
(CCC-Mitchell.final.wpd)

E-mail this News Release
If you send this link to someone else, the FTC will not collect any personal information about you or the recipient.

Related ltems:

In the Matter of CCC Holdings Inc., a corporation, and Aurora Equity Partners lil L.P., a limited partnership.
! Docket No. 9334
. FTC File No. 081-0155

Last Modified: Tuesday, 25-Nov-2008 12:49:00 EST
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APPENDIX C

EXHIBIT LIST

IN SUPPORT OF PLAINTIFF FEDERAL TRADE COMMISSION’S
MEMORANDUM IN SUPPORT OF MOTION FOR TEMPORARY
RESTRAINING ORDER AND PRELIMINARY INJUNCTION
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