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Market share and concentration statistics establish a presumption of harm and shift the

burden of proof to the defendants to demonstrate that the presumption flowing from those

statistics is somehow misleading or incorrect. Baker Hughes, 731 F. Supp. at 11. The strength

of the FTC's prima facie case in the Estimatics and TLV markets makes defendants' burden

especially heavy. See Heinz, 246 F.3d at 725; Baker Hughes, 908 F.2d at 991.

Defendants' flagship rebuttal argument is that the efficiencies resulting from this merger

are "substantial" and "enormous.,,24 They urge the Court to be the first to allow a presumptively

unlawful merger based on a claim of efficiencies - and on a preliminary injunction record, no

less. Their second rebuttal argument is that the merger will facilitate entry. Acknowledging that

there is at least one significant barrier to entry today, the parties promise to facilitate new

competition if allowed to merge.25 Third, they ask the Court to ignore the presumption of

illegality flowing from the compelling prima facie case in these two markets and find that two

primary competitors is simply enough.26

The FTC is prepared to refute every point raised by defendants' rebuttal. Indeed, many

of those points are refuted by their own contemporaneous business documents. The picture

painted by the documents is corroborated by testimony from customers, market participants,

fOffi1er employees of the companies, and the FTC's expert economist, Dr. Hayes. This evidence

confirms that the agency is likely to succeed on the merits in administrative proceedings and has

gone far beyond raising "serious, substantial" questions.

24 Def. Mem. at 7-8.
25 ILl. at 12.
26 Id. at 24-28.
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concerns. However, the Estimatics and TLV markets are very different from movie theaters in

Nevada, see United States v. Syufy Enterps., 903 F.2d 659 (9th Cir. 1990), or trash disposal in

Texas. See United States v. Waste Mgmt., Inc., 743 F.2d 976 (2d Cir. 1984).

Defendants acknowledge that the history of entry is significant.58 However, their reading

of history is very different from ours. The defendants take some liberty with the historical

record when they identify "four" recent examples of "successful entry."59 This assertion

highlights their misunderstanding of the law, as it implies that the mere fact that a firm has sold

Estimatics to someone, somewhere, makes it a successful entrant. That is erroneous.

Web-Est and Applied Computer Resources are the only two entrants identified by the

defendants that still exist today. All "four" of the supposedly "successful entrants" were on the

fringe of the Estimatics market and focused on small, independent repair facilities that have

traditionally been underserved by the likes of CCC, Mitchell, and Audatex.6o These smaller,

cost-conscious customers do not require connectivity to the insurers or the other bells and

whistles offered by the large vendors. This is distinction is reflected in the relative prices. For

example, Crash-writeR, the Estimatics product sold by Applied Computer Resources, retails for

$135 a month,61 while Pathways, CCC's Estimatics product, is listed at about $350 a month per

user. 62 Crash-writeR is used by fewer than 600 repair facilities; Pathways alone is used by more

than l5,000Y These products are simply not competitive with one another.

58 Oef. Mem. at 15; see FTC Mem. at 18.
59 Web-Est and Focus-Write, two of the defendants "successful" entrants, are essentially the
same company. The other two "recent" entrants have been selling Estimatics software to small,
independent repair facilities since the early 1990s.
60 PX 759.
61 PX 760.
62 PX 1407.
63 PX 406; Oef. Mem. at 15; PX 99 at 18.

17
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oligopolistic market structures in which tacit coordination can occur." Heinz, 246 F.3d 725

(quoting 4 Areeda, Antitrust Law ~ 901 b2, at 9). Merger law "rests upon the theory that, where

rivals are few, firms will be able to coordinate their behavior, either by overt collusion or

implicit understanding in order to restrict output and achieve profits above competitive levels."

Heinz, 246 F.3d at 715 (citing FTC v. PPG Indus., 798 F.2d 1500, 1503 (D.C. Cir. 1986)); see

Brooke Group Ltd. v. Brown & Williamson, 509 U.S. 209, 227 (1993); University Health, 938

F.2d at 1218 n.24 (high concentration makes it "easier for firms in the market to collude,

expressly or tacitly, and thereby force price above or farther above the competitive level").

Concern regarding coordination is greatly heightened in a two-firm market. See Heinz, 246 F.3d

at 725; FTC v. PPG Indus., Inc., 628 F. Supp. 881, 885 & n.9 (D.D.C. 1986) (duopoly provides

"a fertile medium for interdependent anticompetitive conduct").

Defendants assert that "the FTC must prove" that this merger will result in tacit

coordination.66 This is wrong on two counts. First, it misstates the law on coordination. The

FTC cannot say, of course, that coordinated interaction will occur. The law asks whether the

merger "will make it easier" to coordinate, FTC v. Elders Grain, Inc., 868 F.2d 901, 905 (7th Cir.

1989), and, thus, has the "potential for creating, enhancing, or facilitating the exercise of market

power." United Stales v. Archer-Daniels-Midland Co., 866 F.2d 242, 246 (8th Cir. 1988).

Second, and more fundamentally, defendants miscast the burden of proof. Under Baker

Hughes and Heinz, the presumption of illegality shifts the burden to the defendants to prove that

coordination is impossible, or at least unlikely, in a two-firm market. That burden is especially

heavy in this preliminary setting. The defendants must demonstrate "structural barriers," unique

66 Def. Mem. at 24.
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[and may] omit some market participants, omit some dimensions of competition, [or] omit some

customers." Merger Guidelines §2.ll. CCC-Mitchell and Audatex could, for example, reach an

understanding based on "mutual trust and forbearance," to stop calling on each other's accounts.

Hospital Corp. ofAm. v FTC, 807 F.2d 1381, 1391 (7th Cif. 1986).

2. The Merged Firm Will Have Market Power To Raise Prices
Unilaterally

"Unilateral effects" describes a the market power that can be exerted by a powerful firm,

such as the post-merger CCC. Different unilateral effects theories apply depending on the nature

of the competitive process. What all have in common is that the merged firm finds it in its

unilateral self-interest to raise price, reduce output, or otherwise act anticompetitively. The

leading antitrust treatise endorses four distinct unilateral effects theories:

(a) creating a monopoly or dominant firm; (b) perpetuating a monopoly or
dominant firm by eliminating a nascent rival; (c) giving one firm more secure
control of its "niche" in a product-differentiated market; or (d) strengthening a
firm's power to make noncompetitive bids that buyers will be unable to refuse.

4 Areeda, Antitrust Law 1910.

The Merger Guidelines explain: "Unilateral competitive effects can arise in a variety of

different settings. In each setting, particular other factors describing the relevant market affect

the likelihood of unilateral competitive effects. The settings differ by the primary characteristics

that distinguish firms and shape the nature of their competition." Merger Guidelines § 2.2. The

Guidelines distinguish two broad categories of firms, and the one relevant in this case is that in

which "products are differentiated" and "individual sellers compete more directly with those

rivals selling closer substitutes." Id. § 2.21. In a footnote, the Guidelines mention markets such

as these, in which firms "are primarily distinguished by their relative advantages in serving

different buyers or groups of buyers, and buyers negotiate individually with sellers." Id. n.21.

22
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