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The FTC’s opening brief presents a straightforward case: Bergen County is 

an area “where, within the area of competitive overlap, the effect of the merger on 

competition will be direct and immediate”1 for the sale of inpatient GAC services 

and in which the Acquisition will result in a substantial loss of competition. The 

Acquisition is presumptively illegal whether one looks at Bergen County by 

patients residing there—taking account of all hospitals they visit, including those 

outside Bergen County—or by hospitals located in Bergen County. Ordinary 

course evidence confirms the presumption. Defendants are important competitors 

to each other for Bergen County patients, and the Acquisition’s elimination of that 

competition will result in increased prices and diminished quality and services. 

Defendants’ made-for-litigation efficiencies cannot satisfy the high standard 

required to rebut the strong presumption of illegality. 

Defendants’ brief fails to engage with the FTC’s case or evidence. Instead, 

Defendants seek to distract the Court by mischaracterizing the FTC’s case and 

setting up straw men. Defendants also mischaracterize evidence throughout their 

brief, and present evidence that is irrelevant. Defendants’ heavy reliance on the 

Jefferson2 decision and their claim that the FTC’s brief is “fatal[ly]” flawed 

because it “simply ignores it,” Opp. 4-5, exemplifies the issue. Defendants rest 

almost entirely on this decision, citing it nearly 20 times. But the FTC did not 
                                                 
1 United States v. Philadelphia Nat’l Bank, 374 U.S. 321, 357 (1963). 
2 FTC v. Thomas Jefferson University, 2020 WL 7227250 (E.D. Pa. Dec. 8, 2020). 
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address Jefferson because it is irrelevant. In Jefferson, the FTC presented the 

presumption based solely on shares for a particular set of hospitals located in a 

geographic area. 2020 WL 7227250 at *18. Here, the FTC accounts for all 

hospitals visited by Bergen County patients, regardless of location. This attack, and 

others like it, leave the FTC’s actual case unrebutted. Thus, for the reasons stated 

in the FTC’s opening brief and below, this Court should grant the injunction.  

I. The FTC Will Likely Succeed on the Merits 

The FTC stated the appropriate standards for this case in its opening brief, 

Mem. 10-13, and does not repeat them here. The FTC clarifies the proper standard 

under Section 13(b), however, because Defendants repeatedly overstate it. E.g., 

Opp. 5. Section 13(b)’s public interest standard is lower than the traditional equity 

standard for injunctive relief. See FTC v. Penn State Hershey Med. Ctr., 838 F.3d 

327, 337 (3d Cir. 2016); FTC v. H.J. Heinz, 246 F.3d 708, 714-15 (D.C. Cir. 

2001). The FTC “has demonstrated a likelihood of success . . . if it raises questions 

going to the merits so serious, substantial, difficult and doubtful as to make them 

fair ground for thorough investigation, study, deliberation and determination by the 

FTC in the first instance.” FTC v. Warner Commc’ns, 742 F.2d 1156, 1162 (9th 

Cir. 1984).3 Defendants’ claim that they will abandon their merger if a preliminary 

injunction issues is a business decision that has no bearing on the legal standard. 
                                                 
3 See also, e.g., Heinz, 246 F.3d at 714-15; FTC v. Univ. Health, 938 F.2d 1206, 
1218 (11th Cir. 1991). 
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A. Defendants Do Not Seriously Contest the Relevant Product Market 

Defendants do not dispute that the FTC has correctly defined a relevant 

product market as inpatient GAC services, except for a single throwaway sentence 

implying that it was wrong to include only overlapping inpatient GAC services—

i.e., services that both Englewood and HMH’s Bergen County hospitals provide. 

Opp. 8. Defendants’ critique finds no support in the case law on hospital or 

physician service mergers, where the FTC has consistently alleged, and courts have 

defined, product markets limited to overlapping services.4 This makes fundamental 

sense because a merger will not reduce competition for non-overlapping services. 

Regardless, as the FTC’s opening brief explains, the vast majority of services (over 

97% of discharges) provided by Englewood and HMH’s Bergen County hospitals 

do overlap.5 Thus, unsurprisingly, an analysis of market shares and concentrations 

based on all inpatient GAC services offered by either Defendant in Bergen County 

shows that the Acquisition is still presumptively unlawful.6  

B. Defendants’ Attacks on the FTC’s Geographic Market Fail  

The purpose of defining a relevant market is to specify the “line 

of commerce. . . [and] section of the country” in which the merger raises a 

                                                 
4 See, e.g., FTC v. ProMedica Health Sys., Inc., No. 3:11 CV 47, 2011 WL 
1219281, at *55 (N.D. Ohio Mar. 29, 2011); Saint Alphonsus Med. Center-Nampa 
Inc. v. St. Luke’s Health Sys., Ltd., 778 F.3d 775 (9th Cir. 2015). 
5 Mem. 17; PX8000 (Dafny Rpt.) ¶¶ 130, 132, 682, Fig. 26. 
6 PX8002 (Dafny Rebuttal Rpt.) ¶ 58, Fig. 11. 
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competitive concern. 15 U.S.C. §18. Once a market is defined, market participants 

can be identified and market shares calculated. Ample evidence points to Bergen 

County as an area “where, within the area of competitive overlap, the effect of the 

merger on competition will be direct and immediate.” United States v. 

Philadelphia Nat’l Bank, 374 U.S. 321, 357 (1963).7 Bergen County is therefore 

the FTC’s relevant geographic market, and the FTC used two valid methods for 

calculating market shares and concentration levels for this market. The FTC’s 

primary method focused on patients residing in Bergen County, measuring where 

these patients seek inpatient GAC services. This method accounts for all hospitals 

used by those patients—including all the New York and New Jersey hospitals. 

Mem. 26-29; PX8000 (Dafny Rpt.) Fig. 15. The FTC also presented an alternative 

approach to assessing market shares and concentration levels based on the 

hospitals located in Bergen County. Both methods yield market shares and 

concentrations that exceed the presumption for an unlawful transaction. See 

Merger Guidelines § 4.2; Mem. 26-29; PX8000 (Dafny Rpt.) ¶¶ 161-66, Fig. 16.  

Rather than engage with this evidence, Defendants mischaracterize the 

FTC’s market, the facts, and the law. In particular, Defendants ignore that the FTC 

accounts for the very same hospitals Defendants claim the market excludes, 

rendering Defendants’ arguments moot. Defendants also mischaracterize evidence, 

                                                 
7 This evidence is described at Mem. 17-26. 
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citing to documents and testimony that contradict their own arguments. Finally, 

Defendants’ proposed adjustments to the geographic market do not negate the 

FTC’s market and result in markets that still trigger the presumption of illegality. 

1. Defendants’ Attack on the FTC’s Market Shares and Concentration 
Levels Fails Because It Ignores Which Hospitals the FTC Included  

Defendants’ attack on the FTC’s approach to measuring concentration levels 

and market shares hinges on their incorrect claim that the FTC’s Bergen County 

market excludes all hospitals outside of Bergen County. Opp. 3-4, 24-25. 

Defendants’ claim is wrong. The FTC’s primary method for measuring market 

shares and concentration levels accounts for all hospitals used by Bergen County 

patients. Under this method, which is highly favorable to Defendants, HMH’s 

acquisition of Englewood results in a combined share of roughly 47%, an HHI 

increase of 841—four times the 200-point threshold—and a highly concentrated 

market of 2,835. Mem. 26-29. These figures well exceed the presumption for an 

unlawful transaction. See Merger Guidelines § 4.2; Mem. 26-29. 

These shares confirm the commercial reality that more distant hospitals do 

not meaningfully compete for patients who reside in Bergen County, and thus they 

are not meaningful substitutes for Bergen County hospitals for insurers 

constructing networks. All New Jersey hospitals outside Bergen County 

collectively have only an 8.2% share of discharges of Bergen County residents, 

and all New York hospitals collectively have only a 13.9% share of discharges of 
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Bergen County residents. Mem. 29; PX8000 (Dafny Rpt.) Fig. 15. The preceding 

“outmigration” figures are consistent with those calculated by Defendants in the 

ordinary course.8 Defendants highlight St. Joseph’s University Medical Center, St. 

Mary’s General Hospital, and Hudson Regional Hospital, Opp. 24, but these 

hospitals see only 1.8%, 0.7%, and 0.2% shares, respectively, of Bergen County 

residents. PX8000 (Dafny Rpt.) Fig. 25.  

.9 Similarly, 

Defendants point to NYP-Columbia, Mount Sinai’s hospitals, Memorial Sloan 

Kettering, and the Hospital for Special Surgery, Opp. 26, but NYP-Columbia (the 

New York hospital closest to Bergen County) sees only a 3.2% share of Bergen 

County residents, while the others each have less than a 2% share. PX8000 (Dafny 

Rpt.) Fig. 25. Documents produced  show as much.10  

The FTC also presented an alternative approach to measuring market shares 

and concentration levels for the Bergen County market that focuses on the six 

Bergen County hospitals. While Defendants’ critiques primarily address this 

alternative approach, they do not dispute that a Bergen County hospital market 

satisfies the HMT. Opp. 11-12. Nor could they. Undisputed evidence shows that a 

hypothetical monopolist of all Bergen County hospitals could profitably impose a 
                                                 
8 See, e.g., ; PX1295-007, -065; PX2080-033; PX1139-013.  
9 See, e.g., PX4085-004; ; ; ; 

.  
10 See, e.g., PX4017 at 14, 31-36; ; PX4158-036; .  
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SSNIP.11 Calculating market shares for the Bergen County market this way is 

entirely supported by the evidence, and results in dramatically higher concentration 

levels—HMH would have a 65% share post-Acquisition, and the HHI would 

increase by 1,510 points to more than 5,000. Mem. 27-29.12  

Instead of refuting that the Bergen County market satisfies the HMT, 

Defendants rely almost entirely on a single district court decision to argue that a 

geographic market that satisfies the HMT must also satisfy a separate, additional 

“commercial realities” test. Opp. 11-12. This is wrong and irrelevant. First, 

uniform circuit court precedent for healthcare provider mergers holds that a 

proposed market that satisfies the HMT constitutes a relevant geographic market, 

without the need for yet another test. See, e.g., Hershey, 838 F.3d at 346 (where the 

FTC satisfied the inquiry under the HMT, “the Government has met its burden to 

properly define the relevant geographic market”).13 The HMT already accounts for 

                                                 
11 Mem. 25-26; PX8000 (Dafny Rpt.) ¶¶ 150-51, Fig. 13. A geographic market that 
includes all hospitals visited by Bergen County patients for inpatient GAC services 
unquestionably satisfies the HMT—a hypothetical monopolist of all such hospitals 
could impose a SSNIP on insurers serving Bergen County residents. Id. ¶ 148. 
12 Defendants falsely claim that the FTC’s proposed geographic market is “the 
smallest geographic market the FTC has ever proposed.” Opp. 3. Even as to a 
market consisting of the six Bergen County hospitals, this claim is wrong. See, e.g., 
FTC v. OSF Healthcare System, 852 F. Supp. 2d 1069, 1077 (N.D.Ill. 2012) (three 
hospital market). In ProMedica, the relevant geographic market was a single 
county with less than half of Bergen County’s population. 749 F.3d at 561-62, 565.  
13 See also FTC v. Advocate Health Care Network, 841 F.3d 460, 464, 468 (7th Cir 
2016); St. Luke’s, 778 F.3d at 784; FTC v. Sanford Health, 926 F.3d 959, 963 (8th 
Cir. 2019). 
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commercial realities. Second, even if there were a second test for commercial 

realities, those realities resoundingly confirm that insurers must include Bergen 

County hospitals for plans sold to Bergen County residents. See Mem. 25; see also 

infra at 10-12.14  

2. Defendants’ Remaining Attacks on the Bergen County Market Rest 
on Mischaracterizations and Red Herrings  

The FTC’s opening brief presented abundant testimony and ordinary course 

evidence demonstrating that Bergen County is a relevant market. Mem. 17-24. 

Defendants fail to rebut this evidence, and their remaining criticisms of the FTC’s 

Bergen County market lack merit for the reasons described below. 

First, Defendants argue that a geographic market should incorporate 

Defendants’ primary service areas (“PSAs”), and that both HUMC and 

Englewood’s PSAs extend well beyond Bergen County. Opp. 20-24. This 

argument is legally immaterial and factually wrong—Defendants’ representation of 

Englewood’s PSA is not supported by a single document Defendants cite.  

. Instead, as shown in the map on the next page ), these 

documents show that  

Defendants’ own ordinary course documents also refer to  

.  
                                                 
14 Defendants’ geographic market discussion also features an extended argument 
against diversion ratios. Opp. 13-14. While diversion ratios are highly informative 
of substitutability, the FTC’s geographic market did not rely on diversion ratios.  
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Not only do the Defendants’ cited documents fail to refute the FTC’s 

geographic market, they confirm the anticompetitive nature of the Acquisition. 

These same documents reflect that HMH and Englewood have a combined  

 and  

15 And even if Defendants were correct about 

the documents’ contents, hospital service areas need not be the focus of geographic 

market definition,16 and Defendants cite no evidence supporting their claim that 

insurers consider PSAs in building their provider networks. Opp. 22. To whatever 

extent Defendants’ PSAs extend beyond Bergen County, that implies nothing 

about the competitive effect of the transaction on Bergen County residents. See 

PX8002 (Dafny Rebuttal Rpt.) ¶¶ 32-33; Hershey, 838 F.3d at 339; Advocate, 841 

F.3d at 469-70, 476. 
                                                 
15 (citing ; ). 
16 See PX8002 (Dafny Rebuttal Rpt.) ¶¶ 32-34. 
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While Defendants do not submit an alternative geographic market, their 

experts propose “adjustments” to the FTC’s geographic market. But Defendants 

here make an important concession—even in their misleadingly broad markets, the 

combined hospital system’s market share would exceed the Supreme Court’s 30% 

market share threshold for presuming harm.25 See Philadelphia Nat’l Bank, 374 

U.S. at 364; see also FTC v. Swedish Match N. Am., Inc., 131 F. Supp. 2d 151, 166 

(D.D.C. 2000). Consequently, contrary to Defendants’ claims, “modest 

adjustments to the FTC’s geographic market” do not “eliminate any presumption 

of anticompetitive effect.” Opp. 29. Moreover, these adjustments, if applied 

correctly, also result in changes in concentration levels well above the threshold for 

a presumptively anticompetitive merger. See Merger Guidelines § 5.3.26  

The Court need not choose between Defendants’ proposed markets and the 

FTC’s, however. Firms compete in multiple markets, some broader and some 

narrower. Recognizing this, the Supreme Court and lower courts recognize that 

proof of broader markets does not “negative the existence” of narrower ones, see, 

e.g., United States v. Cont’l Can, 378 U.S. at 458, and courts must look to 

narrower markets—“submarkets” or smaller areas “within the competitive 
                                                 
25 Specifically, under Dr. Wu’s calculations, Defendants’ 20-minute drive-time 
adjustment yields a combined market share of 41.9% and Defendants’ (incorrect) 
Advocate-based adjustments yield a combined market share of 31%. Opp. 29-30. 
26 Applying an actual 20-minute drive time and the correct Advocate methodology, 
which Defendants fail to do, results in concentration levels above the Merger 
Guidelines presumption. PX8002 (Dafny Rebuttal Rpt.) ¶¶ 38-39, 40-41, Figs. 3, 5. 
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overlap”—to assess a merger’s legality. See Brown Shoe Co. v. United States, 370 

U.S. 294, 325, 337 (1962); Philadelphia Nat’l Bank, 374 U.S. at 357-58; Advocate, 

841 F.3d at 472 (“If the analysis uses geographic markets that are too large, 

consumers will be harmed because the likely anticompetitive effects of hospital 

mergers will be understated.”). 

C. The FTC’s Evidence of Competitive Harm Stands Unrebutted 

The FTC’s opening brief presented extensive ordinary course evidence of 

competition between Englewood and HMH’s Bergen County hospitals—including 

 

 

.  

. Defendants do not attempt to refute this evidence.  

 

  

Instead, Defendants contend their anticompetitive transaction should be 

allowed because HUMC and Englewood are complements, not substitutes—a 

claim at odds with the case law and the evidence, including Defendants’ own 

documents. First, the Acquisition would not be lawful even if Englewood offered 

significantly fewer services than HUMC. In Hershey, the Third Circuit 

preliminarily enjoined the acquisition by Hershey, “a leading academic medical 
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hospitals are for services offered at Englewood, while more than 99.9% of 

discharges at Englewood are for services also offered at HMH’s Bergen County 

hospitals. PX8000 (Dafny Rpt.) ¶ 682, Fig. 26. Defendants do not dispute the 

accuracy of this analysis, and Defendants’ own experts and arguments 

acknowledge the extensive overlap between HUMC and Englewood.  

 

 

 

. 

Relatedly, Defendants label Englewood a mere “community” hospital when 

arguing that HUMC and Englewood do not compete, Opp. 31, but their efficiencies 

claims rest on the exact opposite idea—  

 

;  

. Defendants also contradict their arguments about the 

significance of overlapping services in claiming that specialty hospitals providing 

exclusively orthopedics (Hospital for Special Surgery) or cancer care (Memorial 

Sloan Kettering) are meaningful competitors to Defendants. Opp. 3-4, 26. 

Defendants are thus left again to mischaracterize evidence from insurers, 

evidence that highlights HMH and Englewood are competitors. First, neither 

Case 2:20-cv-18140-JMV-JBC   Document 241   Filed 05/03/21   Page 19 of 33 PageID: 32982



Case 2:20-cv-18140-JMV-JBC   Document 241   Filed 05/03/21   Page 20 of 33 PageID: 32983



Case 2:20-cv-18140-JMV-JBC   Document 241   Filed 05/03/21   Page 21 of 33 PageID: 32984



Case 2:20-cv-18140-JMV-JBC   Document 241   Filed 05/03/21   Page 22 of 33 PageID: 32985



 

19 
 

hospitals. Opp. 38-39. These factors were explicitly accounted for. See Mem. 43, 

45; PX8000 (Dafny Rpt.) Section IX.A & Fig. 21, Section IX.B & Fig. 21. Under 

each analysis, the Acquisition remains presumptively unlawful and the WTP 

increase is substantial. PX8000 (Dafny Rpt.) Fig. 21.34 

Finally, after the FTC filed its opening brief observing that the Acquisition 

would lead to immediate, significant price increases  

 

 

 Opp. 40. It is hard to imagine conduct more clearly made for 

litigation than these letters—which offer no business justification for HMH’s 

 

. See United States v. Aetna Inc., 240 F. Supp. 3d 1, 79-80 

(D.D.C. 2017); see also Chicago Bridge & Iron Co. N.V. v. FTC, 534 F.3d 410, 

434-35 (5th Cir. 2008); Hosp. Corp. of Am. v. FTC, 807 F.2d 1381, 1384 (7th Cir. 

1986).  do nothing to prevent harms that 

would result from the loss of competition from the Acquisition: the merged system 

could still use its enhanced bargaining leverage to increase prices in subsequent 

insurer contract negotiations, and it would face less pressure to improve quality.  

                                                 
34 Defendants’ claim that the Acquisition will reduce prices by addressing 
HUMC’s claimed capacity problems fails, as explained below in Section I.D.  
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D. Defendants’ Claimed Benefits are Speculative, Unsupported, and Not 
Merger Specific, and Thus Fail to Rebut the FTC’s Prima Facie Case 

 
Defendants assert that their merger will yield cost savings and improved 

quality that “offset” the harm caused by the loss of competition. The Third Circuit 

is “skeptical that such an efficiencies defense even exists,” Hershey, 838 F.3d at 

347-48, and the Supreme Court has suggested that it does not: “Congress was 

aware that some mergers which lessen competition may also result in economies 

but it struck the balance in favor of protecting competition,” FTC v. Procter & 

Gamble Co., 386 U.S. 568, 580 (1967).35  

Given this defense’s status, and the fact that Defendants alone possess the 

relevant information, efficiencies claims are subjected to “demanding scrutiny,” 

and the burden is on the “Hospitals [to] clearly show” that any claimed efficiencies 

meet the defense’s requirements. Hershey, 838 F.3d at 348-49. These requirements 

include that the efficiencies be both merger specific and verifiable—thus, the 

“efficiency claim must represent a type of cost saving that could not be achieved 

without the merger and the estimate of the predicted saving must be reasonably 

verifiable by an independent party.” United States v. H&R Block, Inc., 833 F. 

Supp. 2d 36, 89 (D.D.C. 2011); see also Hershey, 838 F.3d at 347-49. Further, “the 
                                                 
35 Defendants’ claim that “quality of care and other health care improvements are 
not mere efficiencies but procompetitive effects that must be taken into account 
when evaluating whether the FTC has carried its burden,” Opp. 46, finds no 
support in the page it cites from Hershey, 838 F.3d at 350, nor in other case law. 
See, e.g., St. Luke’s, 778 F.3d at 791-92; Sanford, 926 F.3d at 965-66.  
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Hospitals must demonstrate that such a benefit would ultimately be passed on to 

consumers,” which “requires more than speculative assurances that a benefit 

enjoyed by the Hospitals will also be enjoyed by the public.” Hershey, 838 at 351.  

Defendants’ claimed efficiencies fail each of these requirements. Most are 

based on expert analyses or made-for-litigation documents that Defendants attempt 

to substitute for rigorous planning in the ordinary course of business, and it is 

therefore highly uncertain whether Defendants can or will realize the purported 

benefits. Other claims rest on speculative predictions about multi-step chains of 

events. Moreover, most claimed efficiencies are facially non-cognizable because 

Defendants have obvious alternatives that are less anticompetitive.  

The primary efficiencies Defendants claim derive from a professed plan to 

transfer some tertiary care patients from HUMC to Englewood to relieve alleged 

capacity problems at HUMC. Opp. 41-44.36 These are not cognizable efficiencies. 

As a threshold matter, the severity of HUMC’s capacity problems is 

questionable. According to Defendants’ expert,  

 

37 .38 

                                                 
36 The Service Optimization Plan that Defendants reference is a February 27, 2021 
document first produced on February 28, see PX1221, with a subsequent version, 
DX3601, produced the final day of fact discovery. HMH prepared this document 
long after it decided to acquire Englewood and crafted its litigation strategy.   
37  
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838 F.3d at 353. For the reasons stated in the FTC’s opening brief, a preliminary 

injunction is manifestly in the public interest. Mem. 47-48. As in Hershey, “[a]ll of 

the Hospitals’ alleged benefits will still be available upon consummation of the 

merger, even if [the Court] were to grant an injunction and the FTC were to 

subsequently determine the merger is lawful.” Id. “[E]ven accepting the Hospitals’ 

assertion that they would abandon the merger following issuance of the injunction, 

the result . . . would be the Hospitals’ doing” and not the Court’s or the FTC’s. Id. 

On the other hand, if a preliminary injunction does not issue, Defendants can 

immediately combine their operations, at which point “it is extraordinarily difficult 

to unscramble the egg,” making it “too late to preserve competition.” Id.    

     CONCLUSION 

The FTC respectfully requests that the Court preliminarily enjoin the 

proposed Acquisition for the reasons stated here and in the FTC’s opening brief. 
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