
 
 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

 
 
 
FEDERAL TRADE COMMISSION, 
 

Plaintiff, 
 
                                  v. 
 
IQVIA HOLDINGS INC., 
 
and 
 
PROPEL MEDIA, INC. 
 

Defendants. 
 

 

 
 
 

Case No. 1:23-cv-06188-ER  
 
 
 
 

 
 
 
 
 
 

DEFENDANTS’ MEMORANDUM OF LAW  
IN OPPOSITION TO THE FTC’S MOTION FOR PRELIMINARY INJUNCTION 

 

Case 1:23-cv-06188-ER   Document 210   Filed 11/13/23   Page 1 of 63



 

 i 
 

TABLE OF CONTENTS 
 
INTRODUCTION ...........................................................................................................................1 

BACKGROUND .............................................................................................................................4 

A. Digital Healthcare Advertising Is a Dynamic Industry ............................................4 

B. Programmatic Advertising Is One Means of Delivering the Right 
Advertisement to the Right Audience at the Right Time .........................................5 

C. IQVIA Enters a Growing Industry ...........................................................................7 

D. Investigative and Procedural History .....................................................................10 

ARGUMENT .................................................................................................................................11 

I. THE FTC CANNOT ESTABLISH A LIKELIHOOD OF ULTIMATE SUCCESS ........12 

A. The FTC Has Not Established a Relevant Product Market ...................................12 

1. The FTC’s Alleged Product Market Is Arbitrarily Narrow .......................13 

2. The FTC Has Not Adequately Supported Its Proposed Market with 
Reliable Econometrics ...............................................................................16 

3. The Brown Shoe Practical Indicia Undermine, Rather than Support, 
the FTC’s Proposed Market .......................................................................18 

B. The FTC Has Not Established a Likelihood of Substantial Anticompetitive 
Horizontal Effects ..................................................................................................24 

1. The FTC Is Entitled To No Presumption ...................................................25 

2. There Is No Evidence of Anticompetitive Effects Flowing from the 
Proposed Merger ........................................................................................31 

C. The FTC Has Not Established a Likelihood of Success Under Its Vertical 
Theory ....................................................................................................................35 

1. There Are Numerous Competitors and Alternatives to IQVIA Data ........36 

2. IQVIA Has No Ability or Incentive to Foreclose ......................................39 

3. Brown Shoe Refutes, Rather Than Supports, the FTC’s Vertical 
Theory ........................................................................................................43 

D. Any Prima Facie Case Is Rebutted On Numerous Grounds ..................................45 

1. The Market Is Experiencing Rapid Growth and Many New 
Entrants ......................................................................................................46 

2. The Merger Promises Significant Efficiencies ..........................................47 

II. THE EQUITIES WEIGH AGAINST A PRELIMINARY INJUNCTION .......................49 

CONCLUSION ..............................................................................................................................50 

 
  

Case 1:23-cv-06188-ER   Document 210   Filed 11/13/23   Page 2 of 63



 

 ii 
 

TABLE OF AUTHORITIES 

 Page(s) 

Cases 

AD/SAT v. Associated Press, 
920 F. Supp. 1287 (S.D.N.Y. 1996), aff’d, 181 F.3d 216 (2d Cir. 1999) ................................20 

In re AMR Corp., 
2023 WL 2563897 (2d Cir. Mar. 20, 2023) .............................................................................24 

Broad. Music, Inc. v. Columbia Broad. Sys., Inc., 
441 U.S. 1 (1979) .....................................................................................................................28 

Broadway Delivery Corp. v. United Parcel Serv., 
651 F.2d 122 (2d Cir. 1981).....................................................................................................25 

Brown Shoe Co. v. United States, 
370 U.S. 294 (1962) ......................................................................................................... passim 

City of New York v. Grp. Health Inc., 
649 F.3d 151 (2d Cir. 2011)...............................................................................................13, 44 

Comcast Cable Commc’ns, LLC v. FCC, 
717 F.3d 982 (D.C. Cir. 2013) (Kavanaugh, J., concurring) ...................................................35 

Emigra Grp., LLC v. Fragoment, Del Rey, Bernsen & Loewy, LLP, 
612 F. Supp. 2d 330 (S.D.N.Y. 2009) ......................................................................................19 

Fruehauf Corp. v. FTC, 
603 F.2d 345 (2d Cir. 1979)............................................................................................. passim 

FTC v. Advocate Health Care Network, 
841 F.3d 460 (7th Cir. 2016) ...................................................................................................17 

FTC v. Arch Coal, Inc., 
329 F. Supp. 2d 109 (D.D.C. 2004) ...................................................................................11, 36 

FTC v. CCC Holdings Inc., 
605 F. Supp. 2d 26 (D.D.C. 2009) .....................................................................................20, 31 

FTC v. Freeman Hosp., 
69 F.3d 260 (8th Cir. 1995) .....................................................................................................11 

FTC v. H.J. Heinz Co., 
246 F.3d 708 (D.C. Cir. 2001) .....................................................................................11, 24, 26 

 

Case 1:23-cv-06188-ER   Document 210   Filed 11/13/23   Page 3 of 63



 

 iii 
 

FTC v. IQVIA, 
No. 23 Civ. 06188 (S.D.N.Y. Oct. 31, 2003).................................................................................11 

FTC v. Lab. Corp. of Am., 
2011 WL 3100372 (C.D. Cal. Mar. 11, 2011) .........................................................................26 

FTC v. Microsoft Corp., 
2023 WL 4443412 (N.D. Cal. July 10, 2023), appeal filed, No. 23-15992 (9th 
Cir.) ....................................................................................................................................12, 36 

FTC v. Nat’l Tea Co., 
603 F.2d 694 (8th Cir. 1979) ...................................................................................................49 

FTC v. Staples, Inc., 
970 F. Supp. 1066 (D.D.C. 1997) ......................................................................................11, 29 

FTC v. Swedish Match, 
131 F. Supp. 2d 151 (D.D.C. 2000) .........................................................................................29 

FTC v. Sysco Corp., 
113 F. Supp. 3d 1 (D.D.C. 2015) .............................................................................................11 

FTC v. Univ. Health, Inc., 
938 F.2d 1206 (11th Cir. 1991) ...............................................................................................46 

FTC v. Warner Commc’ns, Inc., 
742 F.2d 1156 (9th Cir. 1984) .................................................................................................11 

FTC v. Weyerhaeuser Co., 
665 F.2d 1072 (D.C. Cir. 1981) ...............................................................................................49 

FTC v. Whole Foods Mkt., Inc., 
548 F.3d 1028 (D.C. Cir. 2008) ...............................................................................................11 

Geneva Pharms. Tech. Corp. v. Barr Labs. Inc., 
386 F.3d 485 (2d Cir. 2004).....................................................................................................18 

Global Disc. Travel Servs. v. Trans World Airlines, 
960 F. Supp. 701 (S.D.N.Y. 1997)...........................................................................................13 

Green Country Food Mkt., Inc. v. Bottling Grp., LLC, 
371 F.3d 1275 (10th Cir. 2004) ...............................................................................................19 

Hack v. President & Fellows of Yale Coll., 
237 F.3d 81 (2d Cir. 2000).......................................................................................................21 

IQVIA v. Veeva Sys., Inc., 
No. 17-CV-177 (May 7, 2021) ................................................................................................42 

Case 1:23-cv-06188-ER   Document 210   Filed 11/13/23   Page 4 of 63



 

 iv 
 

It’s My Party, Inc. v. Live Nation, Inc., 
811 F.3d 676 (4th Cir. 2016) ...................................................................................................13 

Leegin Creative Leather Prods., Inc. v. PSKS, Inc., 
551 U.S. 877 (2007) .................................................................................................................23 

MacDermid Printing Solutions LLC v. Cortron Corp., 
833 F.3d 172 (2d Cir. 2016).....................................................................................................28 

Morgan, Strand, Wheeler & Biggs v. Radiology, Ltd., 
924 F.2d 1484 (9th Cir. 1991) .................................................................................................23 

Murrow Furniture Galleries, Inc. v. Thomasville Furniture Indus., Inc., 
889 F.2d 524 (4th Cir. 1989) ...................................................................................................23 

Nat’l Fuel Gas Supply Corp. v. FERC, 
468 F.3d 831 (D.C. Cir. 2006) .................................................................................................35 

New York v. Deutsche Telekom AG, 
439 F. Supp. 3d 179 (S.D.N.Y. 2020) ..........................................................................24, 45, 48 

New York v. Kraft Gen. Foods, Inc., 
926 F. Supp. 321 (S.D.N.Y. 1995)...............................................................................20, 27, 31 

Nimbus Therapeutics, LLC v. Celgene Corp., 
570 F. Supp. 3d 100 (S.D.N.Y. 2021) ......................................................................................45 

Nobel Sci. Indus., Inc. v. Beckman Instruments, Inc., 
670 F. Supp. 1313 (D. Md. 1986), aff’d, 831 F.2d 537 (4th Cir. 1987) ..................................20 

Re-Alco Indus., Inc. v. Nat. Center. for Health Educ., 
812 F. Supp. 387 (S.D.N.Y. 1993)...........................................................................................12 

Steves & Sons, Inc. v. JELD-WEN, Inc., 
988 F.3d 690 (4th Cir. 2021) ...................................................................................................45 

Truck-Rail Handling Inc. v. BNSF Ry. Co., 
2005 WL 8178364 (N.D. Cal. Mar. 8, 2005) ...........................................................................20 

U.S. Healthcare, Inc. v. Healthsource, Inc., 
986 F.2d 589 (1st Cir. 1993) ....................................................................................................23 

U.S. Horticultural Supply, Inc. v. Scotts Co., 
2009 WL 89692 (E.D. Pa. Jan. 13, 2009) ................................................................................38 

United States v. Aetna Inc., 
240 F. Supp. 3d 1 (D.D.C. 2017) .............................................................................................29 

Case 1:23-cv-06188-ER   Document 210   Filed 11/13/23   Page 5 of 63



 

 v 
 

United States v. Am. Express Co., 
838 F.3d 179 (2d Cir. 2016), aff’d sub nom. Ohio v. Am. Express Co., 138 S. 
Ct. 2274 (2018) ............................................................................................................16, 17, 18 

United States v. AT&T Inc., 
310 F. Supp. 3d 161 (D.D.C. 2018) .............................................................................35, 36, 39 

United States v. Baker Hughes Inc., 
908 F.2d 981 (D.C. Cir. 1990) ...........................................................................................24, 45 

United States v. Culbro Corp., 
436 F. Supp. 746 (S.D.N.Y. 1977)...........................................................................................25 

United States v. E.I. du Pont de Nemours & Co., 
353 U.S. 586 (1957) .................................................................................................................45 

United States v. Gen. Dynamics Corp., 
415 U.S. 486 (1974) .................................................................................................................25 

United States v. Google LLC, 
1:23-cv-108 (E.D. Va. Jan. 24, 2023) ......................................................................................15 

United States v. H&R Block, Inc., 
833 F. Supp. 2d 36 (D.D.C. 2011) ...............................................................................25, 29, 32 

United States v. Long Island Jewish Medical Center, 
983 F. Supp. 121 (E.D.N.Y. 1997) ........................................................................12, 13, 14, 29 

United States v. Marine Bancorporation, Inc., 
418 U.S. 602 (1974) .....................................................................................................12, 13, 25 

United States v. Mfrs. Hanover Tr. Co., 
240 F. Supp. 867 (S.D.N.Y. 1965)...........................................................................................29 

United States v. Oracle Corp., 
331 F. Supp. 2d 1098 (N.D. Cal. 2004) .......................................................................25, 26, 32 

United States v. Sun & Sand Imports, Ltd., 
725 F.2d 184 (2d Cir. 1984).....................................................................................................12 

United States v. Waste Mgmt., Inc., 
743 F.2d 976 (2d Cir. 1984).........................................................................................27, 45, 47 

Statutes 

15 U.S.C. § 18 ................................................................................................................................24 

15 U.S.C. § 53(b) ...............................................................................................................10, 11, 49 

Case 1:23-cv-06188-ER   Document 210   Filed 11/13/23   Page 6 of 63



 

 vi 
 

 

Other Authorities 

Philip E. Areeda & Herbert Hovenkamp, Antitrust Law: An Analysis of Antitrust 
Principles and Their Application ¶ 927c (2023 cum. Supp.) ..................................................22 

Phillip E. Areeda & Herbert Hovenkamp, Fundamentals of Antitrust Law 
§ 5.10[A] (4th ed. 2023 supp.) .................................................................................................20 

 

  

 

Case 1:23-cv-06188-ER   Document 210   Filed 11/13/23   Page 7 of 63



 

 
WEIL:\99382488\23\53587.0007 

INTRODUCTION 

The ways in which healthcare companies communicate information to doctors and patients 

are evolving at lightning speed.  One emerging approach is digital healthcare advertising, which 

has rapidly grown to a $14 billion industry and is expected to swell even larger over the next 

several years.  Within that dynamic industry, the FTC is challenging a merger of two platforms 

that combined for around  in digital advertising revenue in 2022.   

The challenged transaction would allow IQVIA to better compete in the digital healthcare 

advertising industry by combining the complementary capabilities of two smaller firms—Lasso 

and DeepIntent—that would otherwise be unable to grow their offerings adequately to compete 

with large digital media companies.  Lasso is a digital interface that allows healthcare companies 

(and their advertising agencies) to design and manage advertising campaigns across numerous 

channels, including email, social media, and display ads on websites.  Lasso’s principal focus is 

on ads that are delivered to healthcare providers (“HCPs”).  DeepIntent is likewise a digital 

interface, but it has the backend technology for executing advertising campaigns 

“programmatically” (something Lasso lacks) and is focused more on ads delivered to patients 

(“DTC”).  It is DTC advertising that drives IQVIA’s strategic focus in this industry.  IQVIA 

acquired Lasso in July 2022, and it is seeking to finalize its merger with DeepIntent so that it can 

offer an integrated solution for healthcare companies seeking to advertise across numerous 

channels to both HCPs and, in particular, patients.   

The FTC’s preliminary injunction, if granted, would impede competition, deter innovation, 

and decrease efficiency.  The FTC’s case rises and falls with its arbitrarily narrow proposed market 

definition of “HCP programmatic advertising.”  Programmatic advertising is a methodology for 

purchasing advertisements, using algorithms to automatically match an advertisement with the 

most appropriate audience—it is just “ ” and “  
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.”1  The FTC alleges that its narrow market is 

dominated by DeepIntent, Lasso, and one other healthcare-specific firm (WebMD’s PulsePoint), 

dismissing the dozens of other firms that have similar capabilities to deliver the same ads to the 

same audiences on the same websites.  Those firms include so-called “generalist” DSPs, like 

Google and The Trade Desk, in part because  

”2  Worse still, the FTC excludes entirely from its proposed market social media 

platforms (like Meta/Facebook and LinkedIn) and “endemic” medical websites (like WebMD and 

the New England Journal of Medicine), both of which offer programmatic advertising services for 

HCPs.  The competitive landscape is not nearly as circumscribed as the FTC indicates, and the 

FTC’s failure to prove a proper product market is fatal to its entire case.    

Even within its erroneous product market, the FTC’s speculation that the transaction will 

have adverse horizontal competitive effects is unfounded.  The FTC relies almost entirely on a 

selection of informal emails and chats between employees, overlooking the context of those 

documents or the plentiful evidence that indicates widespread competition.  Like Harvard and 

Yale, DeepIntent and Lasso view each other as competitors, but that does not absolve the FTC of 

its burden to analyze what other competition will remain post-merger.  Accordingly, the FTC’s 

effort to show harm to competition fails on both the law and the facts. 

The FTC also offers a vertical theory of competitive effects based on IQVIA’s data 

products.  No court has ever granted a Section 13(b) injunction on a vertical theory, and for good 

reason:  Vertical mergers generally are efficient, because they combine complementary 

capabilities and reduce costs.  That is precisely what is contemplated here.  The integration of 

IQVIA’s data products with DeepIntent’s demand-side platform capabilities can reduce costs for 

                                                 
1  Dep. Tr. 24:21–25:1. 
2 Id. at 153:7–8. 
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both DeepIntent and Lasso.  The FTC’s theory that IQVIA may suddenly cut off its own customers 

from its data post-merger—despite the fact that doing so would be contrary to IQVIA’s economic 

interest and longstanding business practices—is unsupported by anything other than raw 

speculation from competitors with their own interests in this litigation.  And even if it could do so, 

some of the most significant industry participants do not currently license data directly from 

IQVIA at all, making any foreclosure strategy a moot point.   

At bottom, the FTC’s case boils down to the proposition that big is bad and integration is 

worse.  The evidence will show that there is no factual, legal, or economic basis for the FTC’s 

objections to the transaction.  On the FTC’s side of the ledger are  

, a cherry-picked set of documents taken out of 

context, and an economic analysis that is circular and unreliable.  On Defendants’ side are  

 

, a mountain of documents showing fierce competition, and 

three experts with both economic and industry backgrounds discrediting each of the FTC’s 

theories.  Under any standard, the weight of the facts and the law precludes a finding that the FTC 

is likely to successfully prove that the transaction will substantially lessen competition. 

Far from enhancing competition, enjoining this transaction would distort the competitive 

landscape.  The digital healthcare advertising industry is changing daily, with new entrants and 

changing market positions even in the few months since the FTC filed its complaint.  DeepIntent 

needs to close this transaction to grow to scale, improve efficiency, and expand internationally. 

The combined tools and capabilities of DeepIntent and Lasso will help IQVIA compete against 

larger, more-entrenched firms while offering customers a wider array of services, an outcome the 

antitrust laws should champion.  The preliminary injunction should be denied.      
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ARGUMENT 

Section 13(b) of the FTC Act permits a court to preliminarily enjoin a proposed merger 

challenged by the FTC “[u]pon a proper showing that, weighing the equities and considering the 

Commission’s likelihood of ultimate success, such action would be in the public interest.”  15 

U.S.C. § 53(b).  Appellate courts applying this standard have evaluated whether the FTC has raised 

“questions going to the merits so serious, substantial, difficult and doubtful as to make them fair 

ground for thorough investigation, study, deliberation and determination by the FTC in the first 

instance and ultimately by the Court of Appeals.”  FTC v. Freeman Hosp., 69 F.3d 260, 267 (8th 

Cir. 1995) (quotation marks omitted).49  That is because Section 13(b) does not permit courts to 

“rubber-stamp” a Section 13(b) application “whenever the FTC provides some threshold 

evidence.”  FTC v. Whole Foods Mkt., Inc., 548 F.3d 1028, 1035 (D.C. Cir. 2008).  Instead, the 

Court must “exercise independent judgment about the questions [Section 13(b)] commits to it.”  

Id. (quotation marks omitted); see also Opinion and Order, FTC v. IQVIA, No. 23 Civ. 06188 

(S.D.N.Y. Oct. 31, 2003) ECF No. 184 at 10 (courts must “exercis[e] their independent judgment 

and evaluat[e] the FTC’s case and evidence on the merits” (quotation marks omitted)).     

The FTC asserts that it need show only a “fair and tenable” chance of success on the merits.  

PI Mot. 11 (quoting FTC v. Lancaster Colony Corp., Inc., 434 F. Supp. 1088, 1090 (S.D.N.Y. 

1977)).  To the extent the FTC invokes this standard to suggest it need show something less than 

a “likelihood of ultimate success” or that the Court should defer to the FTC’s factual or legal 

assertions, that is wrong.  Indeed, numerous courts have roundly rejected this formulation of the 

standard.50  The Second Circuit has said that the “fair and tenable” standard is largely 

                                                 
49 See also FTC v. H.J. Heinz Co., 246 F.3d 708, 714–15 (D.C. Cir. 2001); FTC v. Warner Commc’ns, Inc., 742 F.2d 
1156, 1162 (9th Cir. 1984).   
50 See, e.g., Freeman Hosp., 69 F.3d at 267; FTC v. Sysco Corp., 113 F. Supp. 3d 1, 23 (D.D.C. 2015); FTC v. Arch 
Coal, Inc., 329 F. Supp. 2d 109, 116 (D.D.C. 2004); FTC v. Staples, Inc., 970 F. Supp. 1066, 1072 (D.D.C. 1997).   
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“interchangeable” with the “serious questions” standard.  United States v. Sun & Sand Imports, 

Ltd., 725 F.2d 184, 188 & n.5 (2d Cir. 1984); see also id. (noting that other courts have said the 

“serious questions” standard places “a higher burden on the government”).  The Court should 

apply the “serious questions” standard here. 

Regardless of how the standard is articulated, the FTC’s motion should be denied because 

the FTC cannot establish either (1) a likelihood of ultimate success or (2) that the equities favor 

the extraordinary relief it seeks.  This Court’s adjudication of the preliminary injunction motion 

will effectively decide the fate of the transaction.  See FTC v. Microsoft Corp., 2023 WL 4443412, 

at *8 (N.D. Cal. July 10, 2023), appeal filed, No. 23-15992 (9th Cir.). 

I. THE FTC CANNOT ESTABLISH A LIKELIHOOD OF ULTIMATE SUCCESS 

The FTC challenges the merger under both a horizontal theory (i.e., effects arising from 

the merging of two firms competing in the same market) and a vertical theory (i.e., effects arising 

from the merging of a firm with an upstream supplier).  All of the FTC’s arguments are predicated 

on its proposed market for “HCP programmatic advertising.”  As set forth below, the FTC’s market 

definition is arbitrary and unsupported, and the Court can and should deny the motion on that basis 

alone.  Moreover, the FTC’s theories of competitive effects fail for a host of reasons. 

A. The FTC Has Not Established a Relevant Product Market 

Market definition is a required element of the FTC’s case, see United States v. Marine 

Bancorporation, Inc., 418 U.S. 602, 618 (1974), on which the FTC bears the burden of proof, see 

United States v. Long Island Jewish Medical Center, 983 F. Supp. 121, 137 (E.D.N.Y. 1997).  An 

accurate market definition is necessary to allow the Court to “assess the anticompetitive effect of 

challenged practices.”  Re-Alco Indus., Inc. v. Nat. Center. for Health Educ., 812 F. Supp. 387, 
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392 (S.D.N.Y. 1993).51  The FTC’s “failure to [properly] define its market . . . is, standing alone, 

valid grounds for dismissal.”  Global Disc. Travel Servs. v. Trans World Airlines, 960 F. Supp. 

701, 705 (S.D.N.Y. 1997). 

A “relevant market” consists of a product market and a geographic market.  Marine 

Bancorporation, 418 U.S. at 618; Brown Shoe Co. v. United States, 370 U.S. 294, 324 (1962).  

The Supreme Court has repeatedly held that the boundaries of a product market are determined by 

the “reasonable interchangeability of use or the cross-price elasticity of demand” between the 

product and its substitutes.  Brown Shoe, 370 U.S. at 325.  “A properly defined market includes 

potential suppliers who can readily offer consumers a suitable alternative to the defendants’ 

services.”  Long Island Jewish Med. Ctr., 983 F. Supp. at 136 (quotation marks omitted). 

1. The FTC’s Alleged Product Market Is Arbitrarily Narrow 

The FTC proposes a product market that it calls “HCP programmatic advertising,” PI Mot. 

13, but it narrows and qualifies this proposal in arbitrary ways.  A brand may programmatically 

serve the exact same advertisement to the exact same HCP on both Facebook and on CNN.com, 

yet the FTC would separate those offerings into two separate markets.  Indeed, a brand may show 

the same advertisement to the same HCP on the same website, and the FTC would put those 

offerings into separate markets if one were purchased via a healthcare-specific DSP and the other 

were purchased through a direct relationship with the publisher (or through Google).  But the FTC 

may not “gerrymander its way to an antitrust victory without due regard for market realities.”  It’s 

My Party, Inc. v. Live Nation, Inc., 811 F.3d 676, 683 (4th Cir. 2016).  The FTC’s overly narrow 

(and inconsistent) view of the market cannot form the basis for a reliable competitive analysis.   

At the outset, HCP programmatic advertising is not itself an advertising channel, but rather 

                                                 
51 See also City of New York v. Grp. Health Inc., 649 F.3d 151, 155 (2d Cir. 2011) (“[A] plaintiff must allege a 
plausible relevant market in which competition will be impaired.”).   
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relationships, causing the platform to lose more buy-side customers, in a cycle.75  These kinds of 

“indirect network effects” are a separate restraint on two-sided transaction platforms that must be 

considered.  See Am. Express Co., 838 F.3d at 199–200.    

3. The Brown Shoe Practical Indicia Undermine, Rather than Support, 
the FTC’s Proposed Market 

Sidestepping any rigorous economic analysis or meaningful examination of cross-elasticity 

of demand, the FTC instead leans on the “practical indicia” from Brown Shoe to justify its market.  

See PI Mot. 14–20.  But the Second Circuit has been clear that “[r]easonable interchangeability 

sketches the boundaries of a market,” and practical indicia may be used only to “clarif[y] whether 

two products are in fact ‘reasonable’ substitutes and are therefore part of the same market.”   

Geneva Pharms. Tech. Corp. v. Barr Labs. Inc., 386 F.3d 485, 496 (2d Cir. 2004).  As set forth 

above, the FTC has ignored numerous interchangeable alternatives to the merging firms, and its 

invocation of the Brown Shoe factors merely confirms that failure. 

Peculiar Characteristics and Uses.  The FTC contends that HCP programmatic 

advertising is unique insofar as it offers “combined capabilities.”  PI Mot. 15.  But there are 

numerous channels for advertising to HCPs across multiple websites on a 1:1 basis, including 

social media and direct ad buying, and many of those channels allow for the programmatic 

purchase of advertisements.  See supra pp. 13–16.76  The ability to track HCP reach and 

engagement is not unique to the narrow set of advertising platforms to which the FTC confines its 

market—  

77—and such measurement in fact typically happens across an entire campaign (not just 

                                                 
75 Israel Rep. ¶¶ 138–42; see also  Dep. Tr. 59:19–23;  Dep. Tr. 97:3–19; 
Margolis Dep. Tr. 189:24–190:15. 
76 See also Israel Rep. ¶¶ 71–72, 100. 
77  Decl. ¶ 6. 
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firm’s internal documents can be useful for assessing which other firms should be included within 

the market, they do little to help determine which firms should be excluded from the market: 

[S]eparate markets are not indicated by documents within A firms that are 
preoccupied with other A firms.  After all, a given producer of A cannot charge 
more than other A firms and thus may focus entirely on them even though a 
hypothetical monopolist of product A would focus entirely on the price of a close 
substitute B. 

Phillip E. Areeda & Herbert Hovenkamp, Fundamentals of Antitrust Law § 5.10[A] (4th ed. 2023 

supp.) (emphasis added); see also FTC v. CCC Holdings Inc., 605 F. Supp. 2d 26, 42 n.18 (D.D.C. 

2009) (same).   This makes good sense:  Firms are most likely to focus their marketing efforts on 

“brands perceived to have similar benefits and characteristics,” but they “also compete by striving 

constantly to introduce new products, to include consumers to try [different products], and to 

change consumer preferences,” all in competition with firms who provide similar services.  New 

York v. Kraft Gen. Foods, Inc., 926 F. Supp. 321, 360 (S.D.N.Y. 1995).  Courts therefore recognize 

that documents “reflect[ing] laymen’s comments made in a competitive business environment” 

carry little persuasive value in defining an antitrust market.  AD/SAT v. Associated Press, 920 F. 

Supp. 1287, 1297 n.7 (S.D.N.Y. 1996), aff’d, 181 F.3d 216 (2d Cir. 1999); see also Truck-Rail 

Handling Inc. v. BNSF Ry. Co., 2005 WL 8178364, at *8 (N.D. Cal. Mar. 8, 2005) (same).83     

The FTC is thus wrong that references to a “market” for HCP programmatic advertising in 

internal (and informal) communications are sufficient to establish the relevant antitrust market or 

its contours.  There is no dispute that PulsePoint, DeepIntent, and Lasso are competitors in some 

respects, but that does not mean they face no other competitive constraints84:  That Yale and 

                                                 
83 This principle holds even if internal documents specifically refer to a supposed “market” for the firm’s products.  
See AD/SAT, 920 F. Supp. at 1297 n.7 (internal documents referencing a firm’s “hope[s] to ‘capture’ the market” were 
not probative of market definition); Nobel Sci. Indus., Inc. v. Beckman Instruments, Inc., 670 F. Supp. 1313, 1318–19 
(D. Md. 1986) (“[T]he fact that a company may refer to a ‘market’ does not necessarily mean that its reference will 
be to a market for purposes of the Sherman Act.”), aff’d, 831 F.2d 537 (4th Cir. 1987). 
84 Hochberg Rep. ¶¶ 74–79.   
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Market definition is an essential and, in this case, dispositive element of a plaintiff’s 

antitrust case.  The product market must be defined rationally and with respect to settled and 

reliable economic principles.  The FTC has failed to demonstrate that its market definition is 

legally or factually defensible, and therefore cannot establish a reasonable likelihood of success.  

Because the FTC’s entire case depends on its market definition—and because establishing the 

market is an element of the FTC’s case—the motion should be denied on this basis alone.  

B. The FTC Has Not Established a Likelihood of Substantial Anticompetitive 
Horizontal Effects 

A merger is unlawful under the Clayton Act only if the FTC establishes that “the effect of 

such acquisition may be substantially to lessen competition, or to tend to create a monopoly” in a 

relevant market.  15 U.S.C. § 18.  In the context of a horizontal merger, the burden first falls to the 

FTC to show “that a transaction will lead to undue concentration in the market for a particular 

product in a particular geographic area,” which establishes “a presumption that the transaction will 

substantially lessen competition.”  United States v. Baker Hughes Inc., 908 F.2d 981, 982–83 (D.C. 

Cir. 1990); see also In re AMR Corp., 2023 WL 2563897, at *2 (2d Cir. Mar. 20, 2023) (citing this 

framework with approval).  If the FTC makes a prima facie case, the defendant may rebut that case 

by “producing evidence to cast doubt on the accuracy of the plaintiff’s evidence as predictive of 

future anti-competitive effects.”  New York v. Deutsche Telekom AG, 439 F. Supp. 3d 179, 199 

(S.D.N.Y. 2020) (alteration omitted).  If the defendant makes such a showing, “the burden of 

production shifts back to the plaintiff and merges with the ultimate burden of persuasion, which is 

incumbent on the [FTC] at all times.”  Id. (alteration omitted).   

To obtain a preliminary injunction, it is the FTC’s burden to show that there are “serious 

questions” under this framework.  H.J. Heinz Co., 246 F.3d at 714–15 (quotation marks omitted). 

The focus is on what is likely to happen after the transaction closes, and Section 7 “deals in 
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probabilities, not ephemeral possibilities.”  Marine Bancorporation, Inc., 418 U.S. at 622–23 

(citation and quotation marks omitted); see also United States v. Culbro Corp., 436 F. Supp. 746, 

749 (S.D.N.Y. 1977) (Section 7 concerns itself with “a showing that such effects are reasonably 

likely to occur.”). The FTC’s speculative assertions, based on snippets of evidence that ignore the 

broader context, actual practices, and the dynamic nature of this industry, are insufficient. 

1. The FTC Is Entitled To No Presumption 

The FTC divides its horizontal prima facie case into two sub-theories—one based on 

market shares and one based on the alleged elimination of direct competition.  PI Mot. 22–33.  

Neither is sufficient to give rise to a presumption that the transaction will substantially lessen 

competition. 

a.  The FTC first argues that its calculation of the merged firm’s market share and the 

associated HHI is sufficient to establish a prima facie case.  PI Mot. 22–23.  But the Supreme Court 

has cautioned that such calculations are not dispositive and must accompany “a further 

examination of the particular market—its structure, history and probable future—[to] provide the 

appropriate setting for judging the probable anticompetitive effect of the merger,” United States v. 

Gen. Dynamics Corp., 415 U.S. 486, 498 (1974), and the Second Circuit follows this “guidance,”  

Broadway Delivery Corp. v. United Parcel Serv., 651 F.2d 122, 128 (2d Cir. 1981). 

The FTC attempts to support its flawed concentration calculations by pursuing a theory of 

unilateral effects, PI Mot. 25,100 which refers to “the tendency of a horizontal merger to lead to 

higher prices simply by virtue of the fact that the merger will eliminate direct competition between 

the two merging firms.”  United States v. Oracle Corp., 331 F. Supp. 2d 1098, 1113 (N.D. Cal. 

2004); see also United States v. H&R Block, Inc., 833 F. Supp. 2d 36, 81 (D.D.C. 2011) (similar).  

                                                 
100 See also Hatzitaskos Rep. ¶ 121. 
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(healthcare-specific DSP), have announced partnerships to offer new integrated products.144   

The FTC does not account for any of this rapid growth in assessing horizontal effects.  That 

is fatal to the FTC’s case, because the Clayton Act is a forward-looking statute that evaluates the 

likely competitive landscape in the future, not in the past.  The FTC thus has not made out a prima 

facie case on its horizontal theory.  (Alternatively, any such case is rebutted for the reasons 

summarized below.)  The FTC is not reasonably likely to succeed in proving that the transaction 

will substantially lessen competition in the proposed product market.    

C. The FTC Has Not Established a Likelihood of Success Under Its Vertical 
Theory 

The FTC has never once obtained a Section 13(b) preliminary injunction on a vertical 

merger theory.  This case should not be the first.   

It is well recognized that “[v]ertical mergers often generate efficiencies and other 

procompetitive effects.”  United States v. AT&T Inc., 310 F. Supp. 3d 161, 197 (D.D.C. 2018); see 

also Comcast Cable Commc’ns, LLC v. FCC, 717 F.3d 982, 990 (D.C. Cir. 2013) (Kavanaugh, J., 

concurring) (“Vertical integration and vertical contracts in a competitive market encourage product 

innovation, lower costs for businesses, and create efficiencies—and thus reduce prices and lead to 

better goods and services for consumers.”); Nat’l Fuel Gas Supply Corp. v. FERC, 468 F.3d 831, 

840 (D.C. Cir. 2006) (“[V]ertical integration creates efficiencies for consumers.”).  “[T]here are 

no precise formulas for determining whether a vertical merger may probably lessen competition.”  

Fruehauf Corp. v. FTC, 603 F.2d 345, 353 (2d Cir. 1979).  Thus, “antitrust theory and speculation 

cannot trump facts, and even Section 13(b) cases must be resolved on the basis of the record 

                                                 
144 See Israel Rep. ¶ 209. 
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has been to make its data offerings ubiquitous—not scarce—within the healthcare industry.182  

IQVIA internally and externally promotes widespread (not restricted) use of its data for its digital 

advertising business, thus seeking to do the exact opposite of what the FTC claims IQVIA will do 

post-merger.183  That is why IQVIA  

—the concern for IQVIA at all times is protection of its 

intellectual property, not with obtaining a competitive edge.184  There is no business, economic, or 

commercial motivation within IQVIA to engage in the kind of foreclosure the FTC speculates. 

3. Brown Shoe Refutes, Rather Than Supports, the FTC’s Vertical 
Theory 

Even to the extent, however, that some brands or agencies might place special value on 

IQVIA’s data, the FTC cannot establish a likely reduction in competition under either of its 

proffered legal theories.  The FTC returns to Brown Shoe and argues for application of its 

multifactor test to determine the likely vertical effects of the proposed merger.  PI Mot. 39–41.  

But once again, the FTC has failed to square its legal theory with the facts of this case.  

The Second Circuit has acknowledged that Brown Shoe may suggest that any “foreclosure 

of a numerically significant percentage of the market” would substantially lessen competition, but 

in the same breath rejected such an approach, saying it was “unwilling to assume that any vertical 

foreclosure lessens competition.”  Fruehauf, 603 F.2d at 352 n.9.  That is because “a vertical 

merger may simply realign sales patterns.”  Id.; see also id. (indicating that Brown Shoe at times 

“appears to encourage” an overly “simplified analysis”).  The FTC’s simplistic approach is 

inconsistent with Circuit precedent, and wrong on its own terms to boot. 

                                                 
182 Lin Dep. Tr. 26:4–7; Margolis Dep. Tr. 176:25–177:12.   
183 Escalante Dep. Tr. 99:12–17; Lin Dep. Tr. 96:12–97:7; Whiting Dep. Tr. 12:5–13.   
184 See Fisher Dep. Tr. 91:1–14, 146:2–19; see also DX0107 [IQVIA-FTC-100608812]; Lin Dep. Tr. 112:1–15; 
O’Brien Dep. Tr. 52:23–53:6, 73:4–11, 195:17–196:19. 
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First, the FTC cannot establish the extent of the alleged market foreclosure.  That is in 

large part because the FTC has not defined or even posited a relevant market for healthcare data, 

identified its participants, or assigned market shares.185  Without a relevant market, there can be 

no reliable analysis of competitive effects in that market, and no analysis of how those effects 

might flow to any alleged downstream markets.  See Grp. Health Inc., 649 F.3d at 155.  In lieu of 

statistical or economic evidence, the FTC cites  

 

.  PI Mot. 8–9.  Suffice to say, that is not 

persuasive evidence of IQVIA’s alleged “control” of “critical data.”  Moreover, the FTC’s analysis 

simply assumes that IQVIA will act to foreclose competition, id. at 39–40, but as set forth above, 

there is no evidence to support that assumption and longstanding IQVIA practices show the 

opposite, see supra pp. 40–43. 

Second, nothing about the “nature and purpose of the arrangement” (i.e., the merger) 

suggests anticompetitive effects.  Brown Shoe, 370 U.S. at 329.  IQVIA is pursuing this transaction 

to enhance its ability to compete with the giants of the digital healthcare advertising industry, 

including in the DTC space.  There is no evidence to suggest that IQVIA is contemplating this 

merger so that it may suddenly cut off access to its data in order to recognize incremental gains in 

a tiny segment of its business.  See Fruehauf, 603 F.2d at 359 (vacating FTC divestiture order 

premised on vertical effects in part because there was “no suggestion, much less evidence, that the 

merger was motivated by a desire to restrain competition”).  To the contrary, IQVIA’s historic 

strategy has been to make its data widely available.  See supra pp. 36, 40–41. 

Third, the FTC reprises its horizontal theory by arguing that the merged firm will have “a 

                                                 
185 See Israel Rep. ¶ 13.   
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 market share.”  PI Mot. 40.  That is in the FTC’s proposed downstream market for 

HCP programmatic advertising, but the FTC does not define any upstream market for data, let 

alone show that IQVIA has market power there.  This factor thus provides no support for the FTC’s 

vertical theory.  See United States v. E.I. du Pont de Nemours & Co., 353 U.S. 586, 595 (1957) 

(government must show “substantiality of [the defendant’s] share of [a relevant] market”). 

Finally, the FTC is wrong about barriers to entry.  Cf. Fruehauf, 603 F.2d at 352 

(considering barriers to entry under vertical theory).  As discussed in detail below, there are no 

significant barriers to entry for advertising platforms—DeepIntent did not provide such services 

until 2015, PulsePoint until 2018, and Lasso until 2020.  See infra pp. 46–47.  As for the 

“upstream” data providers, the evidence is that the only significant barrier to entry is the cost of 

obtaining the widely-available data,186 an obstacle already overcome by dozens of data-focused 

firms.187  

D. Any Prima Facie Case Is Rebutted On Numerous Grounds 

Even if the FTC could make out a prima face case of anticompetitive effects—it cannot—

Defendants can rebut that case through evidence “undermining the prediction of future 

anticompetitive effect.”  Nimbus Therapeutics, LLC v. Celgene Corp., 570 F. Supp. 3d 100, 125 

(S.D.N.Y. 2021); see also Steves & Sons, Inc. v. JELD-WEN, Inc., 988 F.3d 690, 703–04 (4th Cir. 

2021) (explaining bases for rebutting prima facie case).  Most relevant here, a defendant can rebut 

a prima facie case by showing (1) the absence of significant barriers to entry, see Waste Mgmt., 

743 F.2d at 981–84; Baker Hughes, 908 F.2d at 984, and/or (2) efficiencies arising out of the 

merger, see Deutsche Telekom AG, 439 F. Supp. 3d 179, 208 (S.D.N.Y. 2020); see also FTC v. 

                                                 
186 Brosso (PurpleLab) Dep. Tr. 36:14–20, 165:24–166:1; see also Duggasani (HealthLink) Decl. ¶ 5 (competing data 
provider founded in 2019 is now a “ ”). 
187 See supra pp. 37–38. 
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Univ. Health, Inc., 938 F.2d 1206, 1222 (11th Cir. 1991).  Both factors undermine any prima facie 

case the FTC could possibly make out here, again undermining any likelihood of success by the 

FTC on the merits. 

1. The Market Is Experiencing Rapid Growth and Many New Entrants 

Every firm in this space is a new entrant.  There was no such thing as HCP programmatic 

advertising ten years ago.188  Lasso did not launch until 2020; PulsePoint did not offer HCP 

programmatic advertising services until 2018; and IQVIA itself had no presence in this space until 

2019.189    New entrants continue to 

pour in and are taking increasingly larger market shares.190   

 

.191  And ironically, the FTC 

points to  

192  All of this is in the context 

of an industry that has grown by 40% over the last four years.193   

The FTC’s focus on current market position (and aged documents) thus tells the Court 

nothing about how the relevant market is likely to look in the future.  The Second Circuit has 

cautioned that reliance on present-day concentration metrics are of little use in a nascent market, 

because a market share analysis “restricted to existing firms competing at one moment may yield 

market share statistics that are not an accurate proxy for market power when substantial potential 

competition is able to respond quickly to price increases exists.”  Waste Mgmt., 743 F.2d at 982.  

                                                 
188  Dep. Tr. 67:22–68:6.   
189 Margolis Dep. Tr. 154:16–155:8;  Dep. Tr. 16:12–17:3. 
190 Hochberg Rep. fig. 1. 
191  Dep. Tr. 57:14–58:22; see also Israel Rep. ¶¶ 201–04, 238–39.   
192 See Hochberg Rep. ¶ 26 n.50. 
193 Israel Rep. ¶ 233.   
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Fiebig Ex. 
# 

DX/PX # Description Bates Number 

15 DX0085 DI-2R-0000972398 DI-2R-0000972398 

16 DX0086 DI-2R-0000998370 DI-2R-0000998370 

17 DX0087 DI-2R-0001289952 DI-2R-0001289952 

18 DX0088 DI-2R-0001343355 DI-2R-0001343355 

19 DX0089 DI-2R-0001822074 DI-2R-0001822074 

20 DX0090 DI-2R-0001947265 DI-2R-0001947265 

21 DX0091 DI-2R-0002225637 DI-2R-0002225637 

22 DX0092 DI-2R-0002680359 DI-2R-0002680359 

23 DX0093 DI-2R-0002753533 DI-2R-0002753533 

24 DX0094 DI-2R-0002940292 DI-2R-0002940292 

25 DX0095 DI-2R-0002945488 DI-2R-0002945488 

26 DX0096 DI-2R-0003749889 DI-2R-0003749889 

27 DX0097 DI-LIT-0000128297 DI-LIT-0000128297 

28 DX0098 DI-LIT-0000381875 DI-LIT-0000381875 

29 DX0039 DiNorscio Dep. Tr.  

30 DX0008  Declaration  

31 DX0035  Deposition 
Transcript 

 

32 DX0032 Escalante Deposition Transcript  

33 DX0070  Deposition 
Transcript 

 

34 DX0030 Field Deposition Transcript  

35 DX0025 Fisher Deposition Transcript  

36 DX0007 Declaration  
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Fiebig Ex. 
# 

DX/PX # Description Bates Number 

55 DX0103 IQVIA-FTC-001321061 IQVIA-FTC-001321061 

56 DX0104 IQVIA-FTC-001881702 IQVIA-FTC-001881702 

57 DX0105 IQVIA-FTC-002573835 IQVIA-FTC-002573835 

58 DX0106 IQVIA-FTC-003244637 IQVIA-FTC-003244637 

59 DX0107 IQVIA-FTC-100608812 IQVIA-FTC-100608812 

60 DX0108 IQVLIT-000125792 IQVLIT-000125792 

61 DX0109 IQVLIT-000792111 IQVLIT-000792111 

62 DX0110 IQVLIT-000792115 IQVLIT-000792115 

63 DX0113 TPA Licenses by Client IQVLIT-000798670 

64 DX0115 TPA Licenses by Vendor IQVLIT-000798713 

65 DX0076 Israel Report  

66 DX0011  Declaration  

67 DX0075 Jena Report  

68 DX0001  Declaration  

69 DX0033  Deposition 
Transcript 

 

70 DX0057  Deposition 
Transcript 

 

71 DX0023 Lin Deposition Transcript  

72 DX0029 Mangano Deposition Transcript  

73 DX0044 Margolis Deposition Transcript  

74 DX0020 Miller Deposition Transcript  

75 DX0031 O’Brien Deposition Transcript  

76 DX0002  Declaration  
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Fiebig Ex. 
# 

DX/PX # Description Bates Number 

77 DX0009  Declaration  

78 DX0055 Deposition Transcript   

79 DX0026 Paquette Deposition Transcript  

80 PX6007  Declaration  

81 DX0040 Pobre Deposition Transcript  

82 DX0121   

83 PX0009 PX0009  

84 PX2511 PX2511  

85 PX2812 PX2812  

86 PX2816 PX2816  

87 PX2818 PX2818  

88 PX4167 PX4167  

89 DX0037 Resnick Deposition Transcript  

90 DX0018 Sandler Deposition Transcript  

91 DX0022 Serfontein Deposition Transcript  

92 DX0019 Deposition Transcript  

93 DX0073  Deposition Transcript  

94 DX0120   

95 DX0003 Declaration  

96 DX0027 Whiting Deposition Transcript  

97 DX0047  Deposition Transcript  

98 DX0015  Deposition Transcript  

99 DX0116 IQVLIT-000799503 IQVLIT-000799503 
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