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expert opinion.7 Emblematic of Defendants’ unconvincing evidence is their expert’s claim that 

the next-largest competitor behind DeepIntent, Lasso, and  is  

8—a company not mentioned as an HCP advertising competitor in Defendants’ 

written responses to the FTC’s investigation subpoenas,9 Answer,10 or Memorandum of Law in 

Opposition to the Motion for Temporary Restraining Order.11 Ultimately, Defendants’ attempts 

to paint social media companies, healthcare-focused websites, and generalist DSPs as significant 

HCP programmatic advertising competitors lack evidentiary support. 

The record instead overwhelmingly demonstrates that DeepIntent, Lasso, and  

are the top three firms in the market and compete most closely with one another. And regardless 

of the precise contours of the relevant market, the elimination of the vigorous head-to-head 

competition between DeepIntent and Lasso is itself an independent basis to find the FTC has a 

“fair and tenable” chance of ultimately showing the merger “may . . . substantially lessen 

competition” in violation of the Clayton Act. FTC v. Lancaster Colony Corp., 434 F. Supp. 

1088, 1090-91 (S.D.N.Y. 1977); FTC v. Whole Foods Mkt. Inc., 548 F.3d 1028, 1036-37 (D.C. 

Cir. 2008). But even in Defendants’ proposed broader market, which includes social media 

companies and healthcare-related websites, Defendants’ economic expert estimated that IQVIA 

would possess  market share after absorbing DeepIntent.12 That, itself, is sufficient 

 
7 See, e.g., PX0583 (Jena Dep.) at 221:19-222:19 (Defendants’ industry expert conceding that he has not spoken to 
HCP programmatic advertising customers and is not aware of what pharma companies are looking for when they 
consider which data sets to use to power their HCP programmatic advertising campaigns).   
8 See DX0076 (Expert Report of Mark A. Israel (Oct. 25, 2023)) (“Israel Report”) ¶ 228, Figure 12. 
9 See PX0072 (PMI’s Second Request Narrative Response); PX0509 (IQVIA’s Second Request Narrative 
Response). After the preliminary review of a premerger filing, the FTC may issue a Request for Additional 
Information (“Second Request”), which, similar to a Civil Investigative Demand, requires the merging companies to 
produce documents, data, and written responses as part of the FTC’s investigation into the likely competitive effects 
of the merger. See 16 C.F.R. § 803.20(c). 
10 See Answer and Defenses of Def. IQVIA Holdings, Inc., ECF No. 58; Answer and Defenses of Propel Media, 
Inc., ECF No. 72. 
11 Defs.’ Memo. Law Opp’n Mot. TRO, ECF No. 34. 
12 See Opp’n at 31-32; DX0076 (Israel Report) ¶ 228, Figure 12. 
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hypothetical:  

 for an 

HCP identity data company that IQVIA now owns. And although beyond the scope of a 13(b) 

proceeding, despite Defendants’ assertions, there are no credible efficiencies attributable to this 

merger, and Defendants will not be able to meet their burden of demonstrating that entry or 

expansion would be sufficient to alleviate the likelihood of competitive harm at the merits trial. 

A. The Proposed Acquisition Is an Illegal Horizontal Merger   

i. The FTC Alleged a Relevant Antitrust Market 

Defendants do not—and could not—dispute that Lasso and DeepIntent compete in the 

same relevant market given the massive evidence of close competition between them. Instead, 

Defendants’ primary criticism is that the FTC’s proposed market is too narrow because it 

allegedly excludes certain advertising methods like direct buys, advertising channels like social 

media and healthcare-related websites, and generalist DSPs with no involvement in HCP 

programmatic advertising. But at the Section 13(b) preliminary injunction stage, the FTC need 

only “rais[e] some question of whether [the candidate market] is well-defined.” FTC v. Whole 

Foods Mkt. Inc., 548 F.3d 1028, 1037 (D.C. Cir. 2008).15 The FTC’s burden is met by a “tenable 

showing” of a proposed market, even if there is also “conflicting evidence on the relevant 

product market” or “market shares.” FTC v. Warner Commc’ns Inc., 742 F.2d 1156, 1162 and 

1164 (9th Cir. 1984); Lancaster, 434 F. Supp. at 1089. Not only are factual disputes insufficient 

to justify denial of a preliminary injunction, the FTC’s market definition is valid even if 

competition may occur in another broader market. Further, even using Defendants’ purported 

 
15 In critiquing the FTC’s relevant market, Defendants consistently endeavor to raise the FTC’s burden of proof by 
citing cases outside the 13(b) preliminary injunction context. See Opp’n at 12-13. 
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broader market, Lasso and DeepIntent’s combined market shares are still presumptively 

anticompetitive.16 

ii. Defendants Incorrectly Claim that Every Conceivable Digital Advertising 
Company Must be Included in the Relevant Market 

Defendants’ assertion that HCP programmatic advertising exists in an ecosystem with 

other forms of digital advertising to HCPs—such as social media—does not invalidate the FTC’s 

proposed market. “[E]ven if alternative submarkets exist . . . or if there are broader markets that 

might be analyzed, the viability of such additional markets does not render the one identified by 

the government unusable.” United States v. Bertelsmann SE & Co., 2022 WL 16949715, at *14 

(D.D.C. Nov. 15, 2022) (citing United States v. Cont’l Can Co., 378 U.S. 441, 456-58 (1964)).  

That is because “the mere fact that a firm may be termed a competitor in the overall marketplace 

does not necessarily require that it be included in the relevant product market for antitrust 

purposes.” United States v. Bazaarvoice, Inc., No. 13-cv-00133-WHO, 2014 WL 203966, at *26 

(N.D. Cal. Jan. 8, 2014) (citation omitted). For example, in FTC v. Peabody Energy Corp., the 

FTC alleged that the relevant market was Southern Powder River Basin (SPRB) coal. Defendants 

argued that this market definition was too narrow because other forms of energy production, 

including natural gas, served as a competitive constraint on coal prices. 492 F. Supp. 3d 865, 901 

(E.D. Mo. 2020). Although the court was “persuaded that there is meaningful competition 

between SPRB coal and other sources of fuel used to generate electricity, and that the cost of 

natural gas influences the price of SPRB coal,” the court held that “[a] broad product market 

(e.g., American electricity production) may contain smaller markets (e.g., the markets for each of 

the individual sources of fuel or markets consisting of power producers in a certain region)” and 

 
16 DX0076 (Israel Report) at 126, Figure 12; PX6504-056 (Reply Expert Report of Kostis Hatzitaskos (Nov. 3, 
2023)) (“Hatzitaskos Reply Report”) § 4.3.3, Exhibit 3. 
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Defendants’ attempts to downplay the vigorous competition between DeepIntent and 

Lasso are meritless.55 Rather than engage with the robust evidence of pricing and innovation 

competition between DeepIntent and Lasso, Defendants assert that the FTC is relying on 

“cherry-picked quotes and anecdotal evidence.”56 That is incorrect. The evidence the FTC 

collected is consistent across time (2020 through 2023), witnesses (party and non-party), and 

formats (chats, emails, presentations, internal discussions, RFPs, sales documents, external 

communications). Where, as here, two merging parties are close competitors, the elimination of 

that vigorous competition is itself a basis to conclude that the merger is unlawful.57   

Unable to refute the evidence of direct head-to-head competition, Defendants fall back on 

their unsupported argument that the existence of other market participants will “be more than 

sufficient to constrain pricing.”58 But according to Defendants, almost all of these market 

participants have been in the market for at least a year,59 yet Defendants put forth no evidence 

that they are current competitive constraints to Defendants for HCP programmatic advertising.  

 
55 See Opp’n at 28-31. Contrary to Defendants representations, “the elimination of substantial competition 
previously existing between the parties to [a] merger . . . itself constitutes an unreasonable restraint of trade, 
violative of § 1 of the Sherman Act, and, a fortiori, establishes a reasonable probability of a substantial lessening of 
competition, violative of § 7 of the Clayton Act.” United States v. Manufacturers Hanover Trust Co., 240 F. Supp. 
867, 950, 955 (S.D.N.Y. 1965).  
56 Opp’n at 29. 
57 See Opening Br. at 25, 32-33; see also Whole Foods Mkt., 548 F.3d at 1037; Philip E. Areeda & Herbert 
Hovenkamp, Antitrust Law: An Analysis of Antitrust Principles and Their Application ¶ 901b (“Merging . . . two 
proximate firms eliminates the closest competition that each had faced and may enable them to raise prices to 
customers with a particular preference for their products, whether or not other firms [in the market] raise their 
prices.”). Defendants cite cases for the proposition that mergers of direct competitors are not “per se illegal,” Opp’n 
28, but that is a non-sequitur. The FTC does not contend that a merger of any two competitors is necessarily 
unlawful. Rather, where two merging parties are close competitors and exhibit vigorous head-to-head competition, 
the elimination of that competition is sufficient to conclude that the merger “may substantially lessen competition” 
in violation of the Clayton Act. See Opening Br. at 25, 32-33 (collecting cases). Common sense confirms that 
principle:  if two companies routinely reduce prices and innovate to win business away from each other, a merger 
“that eliminate[s] [that] head-to-head competition . . . often results in a lessening of competition.” Aetna, 240 F. 
Supp. at 43. 
58 Opp’n at 32. 
59 See Opp’n at 34. 
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