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1 On April 20, 2011, the Commission also issued an administrative
complaint citing reason to believe the Transaction violates antitrust law; a plenary trial
was scheduled to begin on September 19, 2011.

1

The Federal Trade Commission (FTC or Commission) respectfully moves,

pursuant to Fed. R. App. P. 27 and 11th Cir. R. 27-1, for an expedited order

remanding this case to the district court.

BACKGROUND

On April 20, 2011, the FTC, together with the State of Georgia, filed a

complaint for temporary restraining order and preliminary injunction in the United

States District Court for the Middle District of Georgia, Albany Division.  The

Commission sought to enjoin the Hospital Authority of Albany-Dougherty County

(Authority) from acquiring the assets of Palmyra Park Hospital, Inc. (Palmyra)

from HCA Inc., and leasing those assets to a private entity, Phoebe Putney Health

System, Inc. (PPHS), on a long-term basis, for a nominal-fee (together, the

Transaction), during the pendency of a Commission administrative proceeding

looking into the legality of the Transaction.1  The Authority owns the only other

hospital in Albany-Dougherty County – Phoebe Putney Memorial Hospital

(Memorial), which it also leases to PPHS.  The Commission’s complaint alleged

that the Transaction would substantially reduce competition in the relevant market,
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2 On July 1, 2011, Defendants filed with the FTC an unopposed motion to
stay the administrative proceeding pending the outcome of the federal court appeals
on the state action issue.  The Commission stayed that proceeding on July 15, 2011.

2

in violation of Section 5 of the FTC Act, 15 U.S.C. § 45, and, if consummated,

Section 7 of the Clayton Act, 15 U.S.C. § 18.

Defendants moved to dismiss the complaint on grounds of state action

exemption from federal antitrust law.  Following a hearing, the district court

granted Defendants’ motion to dismiss, finding that the state action doctrine

shielded the Transaction from federal antitrust scrutiny.  The Commission appealed

that decision, and this Court granted an injunction pending appeal.2

On December 9, 2011, this Court affirmed the district court’s ruling.  FTC v.

Phoebe Putney Health Sys., Inc., 663 F.3d 1369 (11th Cir. 2011).  It agreed with

the Commission that “on the facts alleged,” the Transaction “would substantially

lessen competition or tend to create, if not create, a monopoly,” id. at 1375, but it

concluded that the state action exemption applied to the Transaction.  On

December 15, 2011, this Court dissolved its previously issued injunction pending

appeal, and Defendants consummated the Transaction on that same day.

On February 6, 2012, this Court issued its mandate as to appellant FTC.

The Commission petitioned the U.S. Supreme Court for certiorari, which the

Court granted on June 25, 2012.  On February 19, 2013, in a unanimous decision,
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the Supreme Court held that the state action doctrine did not shield the Transaction

from federal antitrust scrutiny.  FTC v. Phoebe Putney Health Sys., Inc., __ U.S.

__, 133 S. Ct. 1003, 1017 (2013).  The Supreme Court also noted that “[t]he case is

not moot * * * because the District Court on remand could enjoin respondents

from taking actions that would disturb the status quo and impede a final remedial

decree.”  Id. at 1009 n.3 (citing Knox v. Serv. Employees, 567 U.S. __, 132 S. Ct.

2277, 2287 (2012); FTC v. Whole Foods Mkt., Inc., 548 F.3d 1028, 1033-34 (D.C.

Cir. 2008) (Opinion of Brown, J.)).  Accordingly, the Supreme Court vacated the

decision of this Court and remanded the case for further proceedings.  A certified

copy of the Supreme Court’s judgment was transmitted to this Court on March 25,

2013.

On March 14, 2013, the Commission lifted the stay of its administrative

proceeding, noting that time was of the essence in light of the consummation of the

Transaction and the potential for ongoing consumer harm.  Discovery in that

proceeding is well underway, with trial on the antitrust merits scheduled for

August 5, 2013.

On April 9, 2013, the Commission filed with the district court an amended

complaint, and motions for a temporary restraining order and a preliminary

injunction.  The Commission seeks to enjoin Defendants from any further

integration of the assets and operations of Phoebe North (formerly Palmyra) with
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those of PPHS’s Memorial hospital, and requiring Defendants to preserve the

status quo at Phoebe North.

On April 17, 2013, the district court notified the parties that it “has learned

from speaking with the 11th Circuit that the matter is pending before the panel. 

Therefore, this Court does not have jurisdiction and does not believe it can proceed

with anything of substance in the case at this time.”

DISCUSSION

The Commission moves this Court to issue its remand order to the district

court as soon as possible, in order for that court to begin its consideration of the

Commission’s motions for a TRO and a preliminary injunction.  Those motions

seek to prevent any immediate and potentially irreversible consumer harm from the

loss of interim competition, and to preserve the Commission’s ability to

successfully restore hospital competition to the Albany, Georgia area if the

Transaction is deemed unlawful at the conclusion of the administrative proceeding.

The Commission believes that the district court does have jurisdiction over

this case, with this Court having issued its mandate on February 6, 2012.  The

district court has determined not to consider the Commission’s request for

temporary and  preliminary relief, however, until it has heard from this Court.  This

Court’s issuance of a remand order is, therefore, necessary to enable timely
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3 The district court had, in light of its dismissal of the Commission’s
complaint on state action grounds, concluded that it “need not further address” the
Commission’s request for preliminary relief, and thus denied it without consideration
of its merits.  FTC v. Phoebe Putney Health Sys., Inc., 793 F.Supp.2d 1356, 1381
(M.D. Ga. 2011).

5

attention by the district court to the Commission’s request for temporary and

preliminary relief.

Moreover, the Supreme Court’s decision in this case – in denying the

Transaction the state action exemption from federal antitrust scrutiny, thus clearing

the way for consideration of the antitrust merits of the Commission’s complaint –

requires from this Court no consideration of any further substantive issue, and thus

no further action beyond the issuance of a remand order.3

PPHS’s CEO, Mr. Joel Wernick, has stated publicly, following the

announcement of the Supreme Court’s decision: “We will proceed with the plans

we have until someone tells us we cannot.  No one has told us that yet * * *.” 

Jennifer Maddox Parks, Supreme Court rules in favor of FTC in Palmyra

acquisition, Albany Herald (Feb. 19, 2013).  In light of the ongoing consumer

harm at issue, and the time-sensitive motions pending below, it is incumbent upon

this Court to issue its remand order swiftly, thereby facilitating needed proceedings

in the district court.
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CONCLUSION

The Commission respectfully urges this Court to issue an Order remanding

this case to the district court as soon as is practicable.

Respectfully submitted,

DAVID C. SHONKA
  Acting General Counsel
JOHN F. DALY
  Deputy General Counsel for Litigation
LESLIE R. MELMAN
  Assistant General Counsel for Litigation

/s/ Imad Abyad
IMAD D. ABYAD
  Attorney
FEDERAL TRADE COMMISSION
600 Pennsylvania Avenue, N.W.
Washington, DC 20580
iabyad@ftc.gov

April 18, 2013 (202) 326-2375
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CERTIFICATE OF SERVICE

I certify that, on this 18th day of April, 2013, I filed the foregoing “Motion of

the Federal Trade Commission for an Expedited Order of Remand” with the Clerk of

the United States Court of Appeals for the Eleventh Circuit, using the Court’s ECF

system.  Attorneys participating in this case are registrants in this Court’s ECF system,

and the ECF system will automatically generate, via electronic mail, notifications of

such filing to those attorney filers participating in this case.  Those notifications

constitute service on those attorneys.

/s/ Imad Abyad
Imad D. Abyad
  Attorney
FEDERAL TRADE COMMISSION
600 Pennsylvania Avenue, N.W.
Washington, DC 20580
iabyad@ftc.gov
(202) 326-2375
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