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I INTRODUCTION

A. Overview

This is the Initial Decision on an administrative complaint, discussed in further detail
below, charging that a hospital joinder (the “Joinder”) between ProMedica Health System, Inc.
(“Respondent” or “ProMedica’) and St. Luke’s Hospital (“St. Luke’s”), pursuant to which St.
Luke’s, a previously independent hospital, became part of ProMedica, may substantially lessen

competition, in violation of Section 7 of the Clayton Act, as amended, 15 U.S.C. § 18.

As explained herein, the preponderance of the evidence presented demonstrates a
reasonable probability that the Joinder of St. Luke’s with ProMedica is likely to substantially
lessen competition in the market for the sale of general acute-care inpatient hospital services to
commercial health plans in Lucas County, Ohio. Having determined that the Joinder violates
Section 7 of the Clayton Act, an Order will issue herewith requiring, inter alia, that ProMedica

divest itself of St. Luke’s.

B. Summary of the Complaint and Answer

The Commission issued an administrative complaint against Respondent ProMedica on
January 6, 2011 (“Complaint”). The Complaint alleges that ProMedica effectively acquired
and took control of its nearby competitor, St. Luke’s, upon consummation of a Joinder
Agreement on August 31, 2010, and that ProMedica’s acquisition of St. Luke’s threatens to
substantially lessen competition for health-care services in Lucas County, Ohio. Complaint
1M 1, 2. The relevant service markets alleged in the Complaint are: (1) general acute-care
(“GAC”) inpatient hospital services sold to commercial health plans; and (2) inpatient
obstetrical (“OB”) services; and the alleged relevant geographic market is Lucas County, Ohio.

Complaint 7 12-19.

According to the Complaint, the Joinder is presumptively unlawful because it reduces
the number of competitors from four to three in the GAC inpatient services market and from
three to two in the OB services market, and results in high post-acquisition market shares and

concentration. Complaint 9 20-22.



The Complaint also charges that having St. Luke’s as part of the ProMedica system
“vests ProMedica with an increased ability and incentive to demand supracompetitive
reimbursement rates from commercial health plans and their membership.” Complaint § 23.
The Complaint alleges that, with St. Luke’s as part of its system, ProMedica becomes a “must
have” system for commercial health plan networks in Lucas County, thereby providing
ProMedica with significantly greater negotiating “clout” in its negotiations with commercial
health plans. Complaint 9 25-27. The Complaint also alleges that increased reimbursement
rates obtained by ProMedica from commercial health plans will be passed on to the plans’
employer and employee customers. Complaint 9 29-30. Further, the Complaint alleges that
the Joinder will reduce both the quality and the breadth of available services in Lucas County.

Complaint § 31.

Next, the Complaint alleges that neither hospital entry nor expansion by the remaining
hospitals in Lucas County will deter or counteract the alleged likely harm to competition and

that no merger-specific efficiencies justify the Joinder. Complaint 9§ 34-38.

Based on the foregoing, the Complaint charges one violation: the Acquisition may
substantially lessen competition in the relevant markets in violation of Section 7 of the Clayton

Act, as amended, 15 U.S.C. § 18. Complaint 9§ 40.

Respondent filed its Answer to the Complaint on January 25, 2011. The Answer admits
that GAC inpatient hospital services sold to commercial health plans constitutes a valid service
market, but denies that inpatient OB services is an appropriate relevant market. The Answer
also admits that Lucas County, Ohio is the relevant geographic market in which to analyze the
effects of the Joinder. Answer Y 12-19. Respondent further denies all other material
allegations of the Complaint, including that the Joinder is presumptively unlawful; will enable,
or result in, ProMedica’s charging supracompetitive reimbursement rates; or reduce the quality
and breadth of services available in Lucas County, Ohio. Answer §§ 20-33. Respondent
further denies that neither entry nor expansion will deter or counteract the Joinder’s alleged
likely harm to competition, and that no merger-specific efficiencies justify the Joinder. Answer

99 34-38.



C. Procedural History

In July 2010, the Federal Trade Commission (“FTC”) and the state of Ohio Attorney
Genéral’s staff began an investigation into the potential anticompetitive effects of ProMedica’s
acquisition of St. Luke’s. On August 18, 2010, before the Joinder was consummated, the FTC
and ProMedica entered into a limited, 60-day Hold Separate Agreement. Among other things,
the Hold Separate Agreement prevented: (1) ProMedica’s termination of St. Luke’s health-plan
contracts (while allowing health plans the option to extend their contracts with St. Luke’s past
the termination date, if a new agreement was not reached); (2) the elimination, transfer, or
consolidation of any clinical service at St. Luke’s; and (3) the termination of employees at St.

Luke’s without cause. (PX00069 at 9 1-5).

On January 7, 2011, the FTC and state of Ohio brought suit in the Northern District of
Ohio, seeking a temporary restraining order and preliminary injunction. F7C and State of Ohio
v. ProMedica Health Sys., No.3:11-cv-00047-DAK (N.D. Ohio filed January 7, 2011). After
hearing summaries of testimony and detailed briefing, on March 29, 2011, Judge Katz of the
Northern District of Ohio entered a preliminary injunction holding the parties to the terms of
their August 18, 2010 Hold Separate Agreement, pending the outcome of the present
administrative proceedings. FTC v. ProMedica Health Sys., Inc., 2011 U.S. Dist. LEXIS
33434 (N.D. Ohio March 29, 2011). The decision reached by the district court on the
preliminary injunction hearing does not have preclusive effect on these proceedings. In re R.R.

Donnelley & Sons Co., No. 9243, 1995 FTC LEXIS 215, at *25 (July 21, 1995).

The administrative hearing in the instant case began on May 31, 2011 and concluded on
August 18, 2011. By Order dated August 23, 2011, the hearing record was closed. Over 2,600
exhibits were admitted, 34 witnesses testified, either live or by deposition, and there are 7,955
pages of trial transcript. The parties’ proposed findings of fact, replies to proposed findings of
fact, post-trial briefs, and reply briefs total 2,350 pages.

Rule 3.51(a) of the Commission’s Rules of Practice states that “[t]he Administrative
Law Judge shall file an initial decision within 70 days after the filing of the last filed initial or
reply proposed findings of fact, conclusions of law and order .. .” 16 C.F.R. § 3.51(a). The

parties filed concurrent post-trial briefs and proposed findings of fact on September 13, 2011.
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The parties filed replies to the other’s proposed findings and briefs on September 23, 2011.
Pursuant to Commission Rule 3.41(b)(6), closing arguments were held on September 29, 2011.

This Initial Decision is filed in compliance with Commission Rule 3.51(a).

D. Evidence

This Initial Decision is based on a consideration of the whole record relevant to the
issues, including the exhibits properly admitted into evidence, deposition transcripts, and the
transcripts of testimony at trial, and addresses the material issues of fact and law. The briefs
and proposed findings of fact and conclusions of law, and the replies thereto, submitted by the
parties were thoroughly reviewed. Proposed findings of fact submitted by the parties, but not
included in this Initial Decision were rejected, either because they were not supported by the
evidence or because they were not dispositive or material to the determination of the allegations
of the Complaint or the defenses thereto. The Commission has held that Administrative Law
Judges are not required to discuss the testimony of each witness or all exhibits that are
presented during the administrative adjudication. In re Amrep Corp., No. 9018, 102 F.T.C.
1362, 1670, 1983 FTC LEXIS 17, *566-67 (Nov. 2, 1983). Further, administrative
adjudicators are “not required to make subordinate findings on every collateral contention
advanced, but only upon those issues of fact, law, or discretion which are ‘material.””
Minneapolis & St. Louis Ry. Co. v. United States, 361 U.S. 173, 193-94 (1959). Accord
Stauffer Labs., Inc. v. FTC, 343 F.2d 75, 89 (9th Cir. 1965). See also Borek Motor Sales, Inc.
v. National Labor Relations Bd., 425 F.2d 677, 681 (7th Cir. 1970) (holding that it is adequate
for the Board to indicate that it had considered each of the company’s exceptions, even if only
some of the exceptions were discussed, and stating that “fm]ore than that is not demanded by

the [ Administrative Procedure Act] and would place a severe burden upon the agency”).

Under Commission Rule 3.51(c)(1), “[a]n initial decision shall be based on a
consideration of the whole record relevant to the issues decided, and shall be supported by
reliable and probative evidence.” 16 C.F.R. § 3.51(c)(1); see In re Chicago Bridge & Iron Co.,
No. 9300, 138 F.T.C. 1024, 1027 n.4, 2005 FTC LEXIS 215, at *3 n.4 (Jan. 6, 2005). Under
the Administrative Procedure Act (“APA”), an Administrative Law Judge may not issue an

order “except on consideration of the whole record or those parts thereof cited by a party and



supported by and in accordance with the reliable, probative, and substantial evidence.”
5U.S.C. § 556(d). All findings of fact in this Initial Decision are supported by reliable,
probative, and substantial evidence. Citations to specific numbered findings of fact in this

Initial Decision are designated by “F.”!

Pursuant to Commission Rule 3.45(b), several orders were issued in this case granting
in camera treatment to material, after finding, in accordance with the Rulie, that its public
disclosure would likely result in a clearly defined, serious injury to the entity requesting in
camera treatment. 16 C.F.R. § 3.45(b). In addition, when the parties sought to elicit testimony
at trial that revealed information that had been granted in camera treatment, the hearing went

into an in camera session.

Commission Rule 3.45(a) allows the Administrative Law Judge “to grant in camera
treatment for information at the time it is offered into evidence subject to a later determination
by the [administrative] law judge or the Commission that public disclosure is required in the
interests of facilitating public understanding of their subsequent decisions.” In re Bristol-
Mpyers Co., Nos. 8917-19, 90 F.T.C. 455, 457, 1977 FTC LEXIS 25, at *6 (Nov. 11, 1977). As
the Commission later reaffirmed in another leading case on in camera treatment, since “in
some instances the ALJ or Commission cannot know that a certain piece of information may be
critical to the public understanding of agency action until the Initial Decision or the Opinion of
the Commission is issued, the Commission and the ALJs retain the power to reassess prior in

camera rulings at the time of publication of decisions.” In re General Foods Corp., No. 9085,

! References to the record are abbreviated as follows:

CX — Complaint Counsel’s Exhibit

RX — Respondent’s Exhibit

JX — Joint Exhibit

Tr. — Transcript of testimony before the Administrative Law Judge

Dep. — Transcript of Deposition

IHT — Investigational Hearing Transcript

CCB - Complaint Counsel’s Post-Trial Brief

CCRB — Complaint Counsel’s Post-Trial Reply Brief

CCFF — Complaint Counsel’s Proposed Findings of Fact

CCRRFF — Complaint Counsel’s Reply to Respondent’s Proposed Findings of Fact
RB — Respondent’s Post-Trial Brief

RRB — Respondent’s Reply Brief

RFF — Respondent’s Proposed Findings of Fact

RRCCEFF — Respondent’s Reply to Complaint Counsel’s Proposed Findings of Fact



95 F.T.C. 352,356 n.7; 1980 FTC LEXIS 99, at *12 n.7 (March 10, 1980). Thus, in instances
where a document or trial testimony had been given in camera treatment, but the portion of the
material cited to in this Initial Decision does not in fact require in camera treatment, such
material is disclosed in the public version o'f this Initial Decision, pursuant to Commission
Rule 3.45(a) (the ALJ “may disclose such in camera material to the extent necessary for the
proper disposition of the proceeding”). Where in camera information is used in this Initial
Decision, it is indicated in bold font and braces (“{ }”) in the in camera version and is redacted

from the public version of the Initial Decision, in accordance with Commission Rule 3.45(e).

E. Summary of Initial Decision

The preponderance of the evidence in the record, viewed as a whole, demonstrates a
reasonable probability that the Joinder of St. Luke’s and ProMedica will substantially lessen
competition in the relevant market for the sale of general acute-care (“GAC”) inpatient hospital
services to commercial health plans, referred to herein as managed care organizations
(“MCOs”), in Lucas County, Ohio. Complaint Counsel failed to prove a separate relevant

product market for the sale of inpatient OB services to MCOs.

The statistical evidence presented demonstrates that the Joinder will significantly
increase ProMedica’s market share and market concentration in the already highly-concentrated
GAC inpatient hospital services market, reducing the number of competing hospital providers
with which MCOs can contract from four to three. The preponderance of the evidence also
demonstrates that, by eliminating MCOs’ option of contracting with St. Luke’s alone, the
Joinder will significantly increase Respondent’s bargaining leverage in negotiations with
MCOs and provide Respondent with sufficient market power to enable it to increase the
reimbursement rates it charges MCOs for GAC inpatient hospital services. The evidence
further shows that increased reimbursement rates charged to MCOs for the provision of GAC
inpatient hospital services would likely be passed on to MCOs’ customers, including employers
and employees, to the detriment of consumers. Thus, there is a reasonable probability that the

Joinder is likely to result in anticompetitive effects in the relevant market.

Respondent’s claims, that competitor repositioning and/or steering methodologies are

likely to constrain Respondent from imposing supracompetitive prices, are not sufficiently
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supported by the evidence, and are, therefore, rejected. The procompetitive benefits and

efficiencies that Respondent asserts will result from the Joinder, while having some support in

the record, are insufficient to outweigh the likely anticompetitive effects of the Joinder. Thus,

Respondent’s defenses based upon procompetitive benefits and efficiencies are rejected. In

addition, while the evidence is clear that St. Luke’s was in a considerably weakened financial
| condition in the years prior to the Joinder, applicable case law does not support allowing the

Joinder with Respondent on this basis.

Accordingly, Complaint Counsel has met its burden of demonstrating a reasonable
probability that the Joinder is likely to substantially lessen competition in the market for the
sale of GAC inpatient hospital services to MCOs in Lucas County, Ohio, in violation of Section
7 of the Clayton Act. Section 11 of the Clayton Act directs the FTC to issue orders requiring a
violator of Section 7 to divest itself of the acquired assets. Divestiture is the usual and proper
remedy where a violation of Section 7 has been found. Respondent has failed to demonstrate
that this case presents unusual circumstances sufficient to override the presumption that total
divestiture is the appropriate method to restore competition. Therefore, the Order entered in

this case requires total divesture, as well as necessary ancillary relief.

I FINDINGS OF FACT
A. The Parties
1. ProMedica Health Systems, Inc.

1. ProMedica Health System, Inc. (“ProMedica”) is a nonprofit health-care system
incorporated in the state of Ohio and headquartered at 1801 Richard Road, Toledo,
Ohio, 43607. ProMedica’s health-care system serves northwestern and west-central
Ohio and southeastern Michigan. (Complaint § 7; Answer g 7).

2. ProMedica is an integrated health-care delivery system that includes a physician
component, a hospital component, and Paramount Healthcare, an insurance company.
(Oostra, Tr. 5772, 5784; see Section I1.H.4, infra).

3. ProMedica has a total of eleven hospitals in Ohio and Michigan. (Oostra, Tr. 5772-
5773).



10.

11.

12.

ProMedica’s Michigan hospitals are Bixby Hospital in Adrian, Michigan; Herrick
Hospital in Tecumseh, Michigan; and Hillsdale Hospital, a ProMedica affiliate, located
in Hillsdale, Michigan. (Oostra, Tr. 5773).

ProMedica’s Ohio hospitals outside of the Lucas County, Ohio area are Defiance
Regional Medical Center in Defiance, Ohio; Fostoria Community Hospital in Fostoria,
Ohio; and a joint operating company hospital in Lima, Ohio. (Oostra, Tr. 5773).

2. St. Luke’s Hospital

St. Luke’s Hospital (“St. Luke’s”), located at 5901 Monclova Road, Maumee, Ohio,
43537, is a formerly independent, nonprofit general acute-care community hospital.
(Complaint § 9; Answer § 9).

St. Luke’s has ownership interests in two medical office buildings in Perrysburg, Wood
County, Ohio. It also operates three outpatient radiology imaging centers: one is
located in Sylvania, Ohio; one in Toledo, and one in Oregon, Ohio. (Wakeman, Tr.
2752-2753).

St. Luke’s also has a 50 percent ownership in SurgiCare, an outpatient center located on
St. Luke’s campus. (Wakeman, Tr. 2873).

B. The Joinder Agreement

On May 25, 2010, the parties entered into a Joinder Agreement (“Joinder Agreement”),
to which OhioCare Health System, Inc. (“OhioCare”) and the St. Luke’s Foundation
were also parties. (PX00058 at 001; Hanley, Tr. 4627-4628, in camera).

Prior to the Joinder Agreement, St. Luke’s was a wholly owned subsidiary of OhioCare,
along with several other subsidiaries including St. Luke’s Hospital Foundation; Care
Enterprises, Inc.; Physician Advantage MSO; and OhioCare Physicians, LLC
(“WellCare”). (Wakeman, Tr. 2733; RX1139 at 000008, 000032-000033; PX00058 at
001).

Pursuant to the Joinder Agreement, effective September 1, 2010, ProMedica became the
sole corporate member or shareholder of St. Luke’s and other affiliated entities.
(Complaint § 2, Answer §{ 2, 11; PX00058 at 009-012 (Joinder Agreement § 3.1)).

C. The Voluntary Hold Separate Agreement

On August 18, 2010, the FTC and ProMedica entered into a limited, 60-day Hold
Separate Agreement, to allow the FTC investigation to continue. (PX00069 (Hold
Separate Agreement); FTC Petition, Petition Ex. 1 at q 15 (Liu, Decl.), ProMedica
Health Sys., Inc., No. 3:10-cv-02340-DAK).



13.

14.

15.

16.

17.

18.

19.

The Hold Separate Agreement includes several key provisions designed to temporarily
preserve St. Luke’s viability, competitiveness, and marketability. The Hold Separate
Agreement prevents, among other things: (1) ProMedica’s termination of St. Luke’s
health-plan contracts (while allowing health plans the option to extend their contracts
with St. Luke’s past the termination date, if a new agreement is not reached); (2) the
elimination, transfer, or consolidation of any clinical service at St. Luke’s; and (3) the
termination of employees at St. Luke’s without cause. (PX00069 at 001 (Y 1-5)).

D. Federal District Court Proceedings

On January 6, 2011, the Commission authorized FTC staff to seek preliminary relief in
federal district court that would require ProMedica to preserve St. Luke’s as a viable,
independent competitor during the FTC’s administrative proceeding and any subsequent
appeals. (Complaint § 18, ProMedica Health Sys., Inc., No. 3:10-cv-02340-DAK).

On January 7, 2011, the FTC and the State of Ohio filed an action for a temporary
restraining order (“TRO”) and preliminary injunction (“PI”’), under Sections 13(b) and
16 of the FTC Act, 15 U.S.C. §§ 53(b), 26. (Complaint, ProMedica Health Sys., Inc.,
No. 3:10-cv-02340-DAK). Plaintiffs sought temporary and preliminary injunctive relief
from the court to prevent further integration of St. Luke’s until the conclusion of the full
administrative proceeding on the merits. (Complaint § 7, ProMedica Health Sys., Inc.,
No. 3:10-cv-02340-DAK).

On January 10, 2011, ProMedica answered the complaint and filed a response in
opposition to Plaintiffs’ motion for a TRO. (Answer, ProMedica Health Sys., Inc., No.
3:10-cv-02340-DAK; Def.’s Resp. in Opp. to Pltfs.” Motion for TRO, ProMedica
Health Sys., Inc., No. 3:10-cv-02340-DAK).

On February 10 and 11, 2011, the District Court held a one and a half day hearing
regarding the motion for a preliminary injunction. (FTC v. ProMedica Health Sys., No.
3:11 CV 47,2011 U.S. Dist. LEXIS 33434 at *2-3, *5 (N.D. Ohio March 29, 2011)).

On March 29, 2011, U.S. District Court Judge David A. Katz, issued his decision.
(ProMedica, 2011 U.S. Dist. LEXIS 33434). Judge Katz ordered that the Hold Separate
Agreement was to continue until either the completion of all legal proceedings by the
Commission, including all appeals, or further order of the District Court, with an update
on November 30, 2011, if the FTC had not completed actions by that date. (FTC v.
ProMedica, 2011 U.S. Dist. LEXIS 33434 at *164).

E. Hospital Services

1. Inpatient hospital services

. Inpatient services are those services that require admission to the hospital for a period of

24 hours or more, while outpatient services either do not require admission to the



20. -

21.

22.

23.

24,

25.

26.

27.

28.

29.

hospital or require patients to stay in a hospital less than a day. (Korducki, Tr. 483-484;
Radzialowski, Tr. 638).

a. Primary, secondary, tertiary, and quaternary services

There is a continuum of different levels of intensity of inpatient hospital services. This
continuum is typically described with reference to various levels or types of services.
(Radzialowski, Tr. 637).

Primary services are those that occur regularly in the community and are of mild to
moderate severity, including routine procedures such as hernias, gallbladders, and
inpatient pediatrics. (Gold, Tr. 195, Korducki, Tr. 481-482; Radzialowski, Tr. 637).

Secondary services are more complex than primary services and require some
specialization and greater resources, including, for example, complex orthopedic
surgery and bariatric services. (Korducki, Tr. 482, 485; Radzialowski, Tr. 637).

Tertiary services are more complex and specialized than primary and secondary
services, and are often more invasive and require different technology and resources.
(Korducki, Tr. 482; Radzialowski, Tr. 637; Shook, Tr. 893). Tertiary services include
complex electrophysiology, burn units, or neurological intensive care. (Gold, Tr. 194-
195; Shook, Tr. 893).

Hospitals that provide tertiary services typically also provide less complex primary and
secondary services. (Radzialowski, Tr. 737).

Quaternary services are the most complex and include procedures such as transplants
and tend to require very specific technologies. (Shook, Tr. 921; Radzialowski, Tr. 637,
Guerin-Calvert, Tr. 7185).

The dividing line between the various levels of service is not precisely defined and may
even differ from patient to patient, depending on the patient’s health and medical
history. What is a primary or secondary level procedure for one person may be a tertiary
level procedure for another patient. (Shook, Tr. 892-894; Korducki, 483; PX01917 at
003-004 (Radzialowski Dep. at 9-10, in camera)).

b. Inpatient obstetrical services

Some obstetrical (“OB”) services (F. 312) are offered as inpatient services and others
are offered as outpatient services. (Marlowe, Tr. 2432).

Childbirth, recovery and some postpartum services are provided on an inpatient basis at
a hospital. (Marlowe, Tr. 2431-2433; Read, Tr. 5275).

LDRP stands for “labor, delivery, recovery, and postpartum.” The term refers to a
patient room that accommodates a woman from her admission to the hospital when she

10



30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

is in labor through delivery and recovery until she leaves the hospital. (Marlowe, Tr.
2407-2408).

In an LDR room, patients labor, deliver and recover in one room before being
transferred to a postpartum room. (Marlowe, Tr. 2409; Read, Tr. 5280).

OB services other than actual childbirth, recovery, and immediate postpartum services
are generally delivered on an outpatient basis. These services may include office visits
and ultrasound or lab tests. (Marlowe, Tr. 2431-2433; Read, Tr. 5276).

2. Outpatient services

Outpatient services are those services that do not require an overnight stay in the
hospital. (JX00002A 9 2).

Outpatient services include therapeutic services, such as physical therapy or respiratory
therapy, and diagnostic services, such as lab, radiology, EKG, MRI and CT scanning.
(Shook, Tr. 984-985; Beck, Tr. 429-430).

Outpatient services also include general medical-surgical procedures that do not require
a 24-hour admission. (Shook, Tr. 892-893). Specialized services such as oncology
care, wound care, and sleep studies also constitute outpatient services. (Beck, Tr. 429-
430; Korducki, Tr. 516).

Gynecological care is an outpatient service. (Gold, Tr. 203).

Most hospitals treat more patients on an outpatient basis than on an inpatient basis.
(Radzialowski, Tr. 738).

Hospitals in Toledo have seen a shift in services from the inpatient setting to the
outpatient setting and recognize that an increasing percentage of services are being
sought, and rendered, on an outpatient basis. (Shook, Tr. 878-879, 1022; Beck, Tr. 409;
RX270 at 000004, in camera).

F. Reimbursement/payment for hospital services

Hospitals receive reimbursement for their services from various sources. Most patients
treated by hospitals fall into one of three broad payment categories: Medicare/Medicaid,
self-pay/indigent, or private commercial insurance. (Oostra, Tr. 5783; Town, Tr. 3608).
In Lucas County, Ohio, roughly 65 percent of patients receiving inpatient care are

covered by Medicare or Medicaid, roughly 29 percent are privately insured, and roughly
6 percent are self-pay. (PX02148 at 010 (] 14) (Town Expert Report), in camera).
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41.

42.

43.

44,

45.

46.

47.

48.

49.

1. Government insurance

Medicare is a health insurance program administered by the federal government, and
Medicaid is a health insurance program administered by state governments.
(Wachsman, Tr. 4847-4848).

To be eligible for Medicare, generally, patients must be age 65 or older. (Pugliese, Tr.
1435).

Hospitals are obligated to accept Medicaid admissions. (Guerin-Calvert, Tr. 7296).

Providers cannot negotiate Medicare and Medicaid reimbursement rates, which are
established by the Centers for Medicare and Medicaid Services (“CMS”). (Wachsman,
Tr. 4847-4848; McGinty, Tr. 1169).

2. Commercial health insurance

Privately-insured patients obtain health insurance coverage primarily through
commercial health plans. (PX02148 at 010 (] 15) (Town Expert Report), in camera).
These health plans typically use a variety of methods to manage the cost of the medical
care provided to their members. (Town, Tr. 3616; PX02148 at 010 ( 15) (Town Expert
Report), in camera).

Managed Care Organizations (“MCOs”) include companies that negotiate provider
networks with hospitals and offer health insurance products to employers. (Rupley,
Tr. 1968; Radzialowski, Tr. 731-733; Pirc, Tr. 2175-2176, 2274-2275).

The health insurance products that health plans offer to employers fall into two broad
categories: self-insured and fully-insured. (Town, Tr. 3612; PX02148 at 011-012 (9 18)
(Town Expert Report), in camera; Pugliese, Tr. 1430-1432; Pirc, Tr. 2175;
Radzialowski, Tr. 624-625; McGinty, Tr. 1226-1227; Sheridan, Tr. 6701, in camera,
Sandusky, Tr. 1293).

For the typical “fully-insured” health insurance product, health plans charge a fixed
premium for a set period of time, and the risk that expenses for health-care may exceed
the premiums collected is typically borne by the health insurer and not the employer.
(Radzialowski, Tr. 624; Sandusky, Tr. 1390; Pugliese, Tr. 1430-1431; Pirc, Tr. 2175-
2176; Randolph, Tr. 6916-6917, 6920). .

An MCO may also act as a third party administrator (“TPA”), providing claims-
handling services as part of an “administrative services only” (“ASO”) contract with
self-insured employers. (Neal, Tr. 2096-2097; Radzialowski, Tr. 731-733; Pirc, Tr.
2175-2176, 2273-2275).

For self-insured products, the employer typically funds an account that the insurer
draws upon to pay health-care expenses. (Pugliese, Tr. 1431).
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50.  Under a self-insured plan, or ASO, plan, the employer collects premiums from its
employees and bears the risk that health-care expenses paid out may exceed the
premiums collected by the employer. (Radzialowski, Tr. 624-625; McGinty Tr. 1155;
Sandusky, Tr. 1293-1296, 1390; Pugliese, Tr. 1430-1431; Pirc, Tr. 2175-2176;
Randolph, Tr. 6917-6919).

51.  Under a self-insured plan, the employer pays the MCO a fee in exchange for access to
the health plan’s provider network at the rates negotiated by the health plan and,
typically, for administration of its employees’ claims. (Pirc, Tr. 2175-2176; Pugliese,
Tr. 1431-1432; Radzialowski, Tr.621-622, 629-630).

3. Self-pay/indigent
52. InLucas County, if a self-pay patient cannot afford his or her charges, hospitals provide
indigent and charity care at their own expense. (Town, Tr. 3608-3609;Wachsman, Tr.
4848-4849; Gold, Tr. 268-269; PX01923 at 025-026 (Town, Dep. at 99-101)).
G. The Hospitals
1. ProMedica Hospitals
53.  Not including St. Luke’s, ProMedica’s hospitals in Lucas County are The Toledo
Hospital (“TTH”), Toledo Children’s Hospital, Flower Hospital (“Flower”) and Bay
Park Community Hospital (“Bay Park™”). (Complaint § 8; Answer q 8; McGinty, Tr.
1186; Oostra, Tr. 5773).
a. The Toledo Hospital

54.  The Toledo Hospital (“TTH”) was the first hospital to become part of what was to
become ProMedica Health System. (Qostra, Tr. 5776).

55. TTHis licensed for between 700 and 800 beds (not including the Toledo Children’s
Hospital on its campus) of which approximately 550 are staffed beds. (Oostra, Tr.
5773; PX01904 at 017 (Steele, IHT at 58-59)).”

56.  TTH offers all basic general acute-care (“GAC”) services, as well as more specialized,
higher-acuity tertiary services. (McGinty, Tr. 1186-1187; Pirc, Tr. 2188; Oostra, Tr.
5773-5774). :

57. In addition to primary services, ranging from general medical-surgical to orthopedic

care and obstetrics, TTH also houses a Level I trauma center. (Oostra, Tr. 5774).

? The term “staffed beds” refers to beds that are actually set up and available for use by patients and which have
nursing staff, physicians, pharmacists, and other support staff to attend to them. The term “registered beds”
describes a hospital’s maximum beds allowable by state statute. (Gold, Tr. 201-202; Guerin-Calvert, Tr. 7278).
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66.

67.

68.

69.

70.

71.

TTH is one of only two Lucas County hospitals that offer Level III inpatient OB
services. (Shook, Tr. 1045; Marlowe, Tr. 2436).

TTH draws its patients primarily from the Toledo area. (Oostra, Tr. 5776-5777).
b. Flower Hospital

Flower is a full-service community hospital. (McGinty, Tr. 1186; Pirc, Tr. 2188;
Oostra, Tr. 5777). Flower became part of ProMedica around 1995. (Oostra, Tr. 5778).

Flower is licensed for approximately 300 beds and has approximately 250 staffed beds.
(Oostra, Tr. 5777, PX02389 at 015, in camera).

Flower offers services including GAC, general medical-surgical, obstetrics, outpatient
radiation and chemotherapy, and post-acute services, such as a rehab center and an

Alzheimer’s center. (Oostra, Tr. 5777).

As a community-style hospital, Flower does not provide tertiary care. (PX01902 at 008
(Sheridan, IHT at 23-24), in camera).

Flower offers Level I inpatient OB services. (Marlowe, Tr. 2435; Read, Tr. 5276).
Flower offers inpatient OB services in an LDRP setting. (Marlowe, Tr. 2409, 2435;
Read, Tr. 5276, 5281).
Flower is located in Sylvania, Ohio, and draws its patients primarily from Southeast
Michigan and the Sylvania area. Flower draws patients from Michigan because it is
located very close to the Michigan border. (Oostra, Tr. 5778).

c. Bay Park
Bay Park is a full-service community hospital, offering all GAC services, including
emergency, OB services, and general medical-surgical services, among other general
services. (Oostra, Tr. 5778; McGinty, Tr. 1186; Pirc, Tr. 2188).
Bay Park opened around the year 2000. (Oostra, Tr. 5779).

As a community-style hospital, Bay Park does not provide tertiary care. (PX01902 at
008 (Sheridan, IHT at 23-24), in camera).

Bay Park offers Level I inpatient OB services in an LDRP setting. (Marlowe, Tr. 2435;
Read, Tr. 5276, 5281).

Bay Park has approximately 86 staffed and registered beds. (Oostra, Tr. 5778).

Bay Park is located in Oregon, Ohio, approximately 40 minutes from Flower and 20
minutes from TTH. (Oostra, Tr.5778-5779).
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2. St. Luke’s Hospital

St. Luke’s is located in a suburban area southwest of the city of Toledo, in southwest
Lucas County. (Wakeman, Tr. 2477). St. Luke’s offers GAC inpatient services. (Joint
Stipulations of Law and Fact, JX00002A q 5).

St. Luke’s is a full-service community hospital with a range of outpatient and inpatient
services, including: emergency services, medical-surgical services, OB services,
intensive care services, imaging services, and limited oncology, neurosurgery, and
pediatric services. (Wakeman, Tr. 2753-2755).

Other than some tertiary cardiac services through its heart center, such as angioplasty
and open heart surgery, St. Luke’s performs few if any tertiary services and no
quaternary services. (PX01909 at 029 (Dewey, IHT at 109); JX00002A q 6).

St. Luke’s offers Level I inpatient OB services. (Shook, Tr. 1045; Marlowe, Tr. 2435;

Read, Tr. 5276; Wakeman, Tr. 2755). St. Luke’s does not offer more complex OB
services. (Wakeman, Tr. 2755-2756). St. Luke’s offers its inpatient OB services in an
LDRP setting. (Marlowe, Tr. 2408-2409; Read, Tr. 5281).

St. Luke’s has delivered approximately 600 babies a year over the past ten years.
(Marlowe, Tr. 2443).

St. Luke’s has 178 staffed beds. (Wakeman, Tr. 2638, in camera (about 175-185
staffed beds); PX01322, in camera).

St. Luke’s draws most of its patients from the zip codes closest to the hospital,
including what St. Luke’s refers to as its “primary service area” comprising about 14
surrounding zip codes, and what St. Luke’s refers to as its “core service area”
comprising 7 or 8 zip codes in southwest Lucas County and north Wood County.
(Wakeman, Tr. 2756-2757; PX01016 at 003, in camera).

3. Mercy Health Partners

Mercy Health Partners (“Mercy”) is a not-for-profit hospital system in northwestern
Ohio that is part of Catholic Health Partners (“CHP”). Mercy operates six hospitals in
CHP’s northern region, three of which are located in Lucas County and near Toledo.
(Shook, Tr. 887, 889-890).

Mercy offers GAC inpatient services. (Joint Stipulations of Law and Fact, JX00002A
1.
Mercy’s three general population hospitals in Lucas County are St. Vincent, Mercy St.

Anne Hospital (“St. Anne”), and Mercy St. Charles Hospital (“St. Charles™). (Shook,
Tr. 892).
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a. St. Vincent
St. Vincent is a large, tertiary teaching facility with eight intensive care units, a Level [
trauma center, a Level III OB unit, and a large cardiology service known as the
Regional Heart and Vascular Center. (Shook, Tr. 887-888, 895-896, 1045).

St. Vincent has 568 registered beds and 445 staffed beds. (Guerin-Calvert, Tr. 7176-
7177).

St. Vincent is the only other Lucas County hospital besides TTH that offers Level 111
inpatient OB services. (Shook, Tr. 1045; Marlowe, Tr. 2436). St. Vincent offers its
inpatient OB services in an LDR setting. (Read, Tr. 5281).

St. Vincent also has the only burn unit in Northwest Ohio. (Shook, Tr. 1029;
Wakeman, Tr. 2759).

St. Vincent delivered 1180 babies in 2010. (Marlowe, Tr. 2444).

St. Vincent is located in downtown Toledo and is the largest provider to Medicaid
patients in the state of Ohio. (Shook, Tr. 887-889).

A disproportionate share payment is a payment that a hospital receives from the state of
Ohio when it treats a certain number of Medicaid patients. (Shook, Tr. 1101, in

camera).

St. Vincent qualifies for disproportionate share payments due to the high level of
Medicaid patients it treats. (Shook, Tr. 1101-1102, in camera).

Mercy is making extensive renovations at St. Vincent to add more private beds.
(Shook, Tr. 903-904).

The hospital located closest to St. Vincent is ProMedica’s TTH. (Shook, Tr. 899).

b; St. Anne
St. Anne, which opened in 2002 and is located in west Toledo, is a general medical-
surgical hospital with operating rooms and performs both inpatient and outpatient
surgeries. St. Anne does not offer tertiary services, obstetrics, psychiatric services, or
serious emergency services. (Shook, Tr. 899-900, 903).
St. Anne has 128 registered beds and 96 staffed beds. (Guerin-Calvert, Tr. 7178).

St. Anne offered inpatient OB services when it opened, but Mercy discontinued those
services at St. Anne in early 2008, because St. Anne experienced a significant decrease
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in deliveries and no longer performed enough deliveries to maintain quality standards or
break even financially. (Shook, Tr. 901, 958, 1047).

Prior to the decision to no longer offer OB services, St. Anne delivered about 400
babies a year. Mercy estimated that a hospital needed to deliver 800 or 900 babies a
year in order to break even financially. (Shook, Tr. 1047).

It is highly unlikely that St. Anne’s will reinstitute OB services. (Shook, Tr. 958-959).

St. Anne is the closest hospital to ProMedica’s Flower Hospital. (Shook, Tr. 917;
Oostra, Tr. 5802-5803).

c. St. Charles

St. Charles is located in Oregon, Ohio, on the east-side of the Maumee River from
downtown Toledo. (Shook, Tr. 902). '

St. Charles is a general medical-surgical hospital that also offers Level II OB services.
(Shook, Tr. 902). St. Charles is the only Lucas County, Ohio hospital that offers Level
II inpatient OB services. (Shook, Tr. 1045). St. Charles offers its inpatient OB services
in an LDRP setting. (Read, Tr. 5281).

St. Charles does not offer tertiary services. (Shook, Tr.903).

St. Charles has approximately 350 registered beds and fewer than 150 staffed beds.
(Shook, Tr. 903).

St. Charles is located less than one mile away from ProMedica’s Bay Park hospital.
(Shook, Tr. 917, 1035-1036).

4. UTMC

University of Toledo Medical Center (“UTMC”) is part of the University of Toledo and

is an instrumentality of the State of Ohio. (Gold, Tr. 295).

UTMC was formed when the University of Toledo and the Medical College of Ohio
merged in 2006. (Gold, Tr. 186).

UTMC is considered a research and teaching hospital. (Radzialowski, Tr. 737;
McGinty, Tr. 1188).

UTMC’s mission is to support the academic needs of the University of Toledo, to
deliver high-quality health-care, and to serve the tertiary and quaternary needs of the
community. (Gold, Tr. 192-193, 252-253; Radzialowski, Tr. 743).
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UTMC provides GAC inpatient hospital services. (Joint Stipulations of Law and Fact,
JX00002A 9 7).

UTMC is the only hospital in Lucas County that offers quaternary services.
(Radzialowski, Tr. 743)

UTMC focuses on providing tertiary and quaternary hospital services, as a way to fulfill
its mission of educating medical students. (Gold, Tr. 192-194; Shook, Tr. 920-921).

UTMC does not offer inpatient OB services. (Answer {4, 15, 20; Oostra, Tr. 5972;
Gold, Tr. 203, 220). UTMC does not plan to offer inpatient OB services in the future.
(Gold, Tr. 220).

UTMC has more than 300 registered beds of which approximately 225 are staffed.
(Gold, Tr. 199-201).

In 2008, UTMC treated 3,114 commercially insured patients. (PX02136 at 035, in
camera).

UTMC’s service area overlaps substantially with St. Luke’s, with a high proportion of

. St. Luke’s GAC discharges drawing from zip codes in which UTMC also draws a

significant number of GAC discharges. (PX02136 at 010, in camera).
H. Managed Care Organizations

MCOs operating in Lucas County, Ohio include Medical Mutual of Ohio, Anthem Blue
Cross Blue Shield, Paramount Healthcare, FrontPath Health Coalition, United
Healthcare, Aetna, Inc., Humana, Inc., and some smaller companies. (Pugliese, Tr.
1574; Pirc, Tr. 2178).

1. MCO terminology
“MCO” refers to managed care organization. MCOs may be variously referred to as
“payors,” “health insurance plans,” or “health insurance companies.” The terms are

used interchangeably. (Pirc, Tr. 2175; Town, Tr. 3610-3612).

“Member” or “insured” is the term used to refer to the person who is covered by a
particular payor’s insurance plan. (Radzialowski, Tr. 616-617).

“HMO” stands for Health Maintenance Organization. (Radzialowski, Tr. 609).
An HMO is a collaborative product where a member is supposed to work through a
primary care physician (“PCP”), who is the gatekeeper for his or her care and ensures

coordination among all health-care providers. (Radzialowski, Tr. 609; Randolph, Tr.
6895).

18



119.

120.

121.

122.

123.

124.

125.

126.

127.

128.

129.

130.

131.

HMOs traditionally required members to obtain referrals from their PCPs, before they
could obtain care from specialists. (Radzialowski, Tr. 610).

HMOs have evolved over the years and some HMOs today have fewer restrictions than
the traditional HMOs did. (Radzialowski, Tr. 610).

In a pure HMO product, if a member goes to a non-preferred provider, they receive no
benefits or reimbursement for services. (Radzialowski, Tr. 614).

“PPO” stands for Preferred Provider Organization. (Radzialowski, Tr. 612).

In a PPO plan, members receive a list of preferred or “in-network” providers. If they
obtain care from one of the listed providers, their out-of-pocket costs are lower than if
they see a provider that is not on the list (e.g., an “out-of-network™ provider).
(Radzialowski, Tr. 612).

MCOs also offer point-of-service (“POS”) plans. These plans vary from MCO to
MCO, but are generally less restrictive than an HMO and more restrictive than a PPO.
(Radzialowski, Tr. 613).

In a POS plan, some out-of-network providers are available to the member, at a higher
coinsurance level. (Randolph, Tr. 6895).

In a POS plan, a member is encouraged to have a PCP as a gatekeeper, but this is not a
requirement. (Radzialowski, Tr. 614).

In a traditional indemnity plan, there are no restrictions on the medical care that is
received. The MCO will pay whatever amount the hospital bills. (Radzialowski, Tr.
615-616).

2. Medical Mutual of Ohio

Medical Mutual of Ohio (“MMO”) is an MCO that operates statewide networks in
Ohio, Indiana, Georgia, and South Carolina and operates in 17 counties of Kentucky.
(Pirc, Tr. 2174).

MMO offers health insurance plans, dental plans, and term life insurance. (Pirc, Tr.
2273).

The commercial health insurance products offered by MMO include PPO, HMO, and
POS plans. (Pirc, Tr. 2174-2175). MMO exited the market for Medicare Advantage, a
health insurance plan for Medicare recipients, beginning January 1, 2011. (Pirc, Tr.
2273).

MMO also provides third party administration services to employers who self-insure
their employees’ health insurance. (Pirc, Tr. 2273-2274; Neal, Tr. 2096).
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MMO provides health insurance to approximately 1.4 million individuals (“covered
lives”) in Ohio, and is the largest MCO in Lucas County, with approximately 100,000
covered lives in Lucas County. (Pirc, Tr. 2177-2178, 2273).

MMO has a market share of approximately 25 percent in Lucas County. (Pirc, Tr.
2178).

Approximately 60 percent of MMO’s commercial health insurance business in Lucas
County comes from administrative services it provides to self-insured employers; the
remaining 40 percent is for fully-insured products. (Pirc, Tr. 2274).

MMO currently has all of the Lucas County hospitals in all of its networks. (Pirc, Tr.
2203).

ProMedica’s hospitals have participated in the MMO network since January 1, 2008.
(Pirc, Tr. 2204; 2275).

Mercy has participated in the MMO network for more than 10 years. (Pirc, Tr. 2275).

UTMC has participated in MMO’s network for more thian 10 years. (Pirc, Tr. 2275).

St. Luke’s has participated in MMO’s network for more than 10 years. (Pirc, Tr. 2275).
3. Anthem Blue Cross Blue Shield

Anthem Blue Cross Blue Shield (“Anthem”) is an MCO that offers health, dental,
vision, behavioral health, life and disability insurance plans. (Pugliese, Tr. 1534-1535).

Anthem’s parent company is WellPoint. WellPoint is a publicly traded, for-profit
national health insurer, offering health insurance products in Ohio and many other
states. WellPoint has over 33.3 million insured members in its MCO and is the largest
health benefits company in the United States in terms of medical membership.
(Pugliese, Tr. 1427, 1528-1530).

WellPoint is an independent licensee of the Blue Cross and Blue Shield Association and
markets its health insurance products under the Blue Cross Blue Shield brand.
(Pugliese, Tr. 1528)

Blue Cross Blue Shield is the most recognized brand in the health-care industry.
(Pugliese, Tr. 1528).

Anthem’s position as the exclusive licensee of Blue Cross Blue Shield in Ohio gives it
national name recognition that other health insurance providers do not have. (Pugliese,
Tr. 1531). :
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Anthem affirmatively markets this national name recognition to health-care providers
when trying to contract with them to become part of the Anthem provider network.
(Pugliese, Tr. 1531).

Anthem also affirmatively markets its national name recognition to employers and
members. (Pugliese, Tr. 1531).

Anthem, with approximately 30,000 commercially insured members in Lucas County,
is one of the top two or three MCOs in Lucas County. (Pugliese, Tr. 1436; RX204 at
000003 (Pugliese, Dep. at 9)).

Anthem offers a broad spectrum of managed care plans in Ohio, including PPO plans,

- HMO plans, POS plans and traditional indemnity plans. (Pugliese, Tr. 1531-1532).

In Lucas County, Anthem markets a broad access PPO network, which includes the vast
majority of available providers, to commercial customers. (Pugliese, Tr. 1434-1435).”

Anthem also markets a Medicare Advantage HMO plan with a narrower netWork,
mostly to individual Medicare enrollees. (Pugliese, Tr. 1434-1436).

Anthem primarily markets its commercial health insurance products to employers.
(Pugliese, Tr. 1429-1430).

Anthem serves a wide variety of employers, ranging from large employers with more
than 1,000 employees to small companies with less than 50 employees. (Pugliese, Tr.
1429-1430).

For its commercial health insurance plans, Anthem offers a fully-insured product and a
self-insured product, its administrative services only product. (Pugliese, Tr. 1430).

Anthem’s self-insured product comprises approximately 55 percent of its commercial
business in Lucas County. (Pugliese, Tr. 1432).

Anthem’s self-insured employers pay an administrative fee to Anthem for managing the
benefit design and handling claim administration. To pay for health-care expenses,
Anthem draws against an employer-funded account. (Pugliese, Tr. 1431).

Anthem currently has all Lucas County hospitals in its commercial PPO network.
(Pugliese, Tr. 1450).

ProMedica has participated in Anthem’s network for at least 20 years. (Pugliese, Tr.
1538).

3 With respect to provider networks, the terms “broad access” and “open provider network” are synonymous.
(Pirc, Tr. 2203).
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Mercy began participating in Anthem’s commercial PPO network as of January 1, 2008.
(Pugliese, Tr. 1539).

UTMC has participated in Anthem’s network since 2003 or 2004. (Pugliese, Tr. 1476,
in camera; Pugliese, Tr. 1538).

St. Luke’s participated in Anthem’s network prior to 2005. (Pugliese, Tr. 1538-1539).

Anthem terminated St. Luke’s PPO contract effective January 31, 2005. (Pugliese, Tr.
1539; RX1026 at 000001).

St. Luke’s began participating in Anthem’s network again in July 2009. (Pugliese, Tr.
1477, in camera; Wakeman, Tr. 2530-2531).

4. Paramount Healthcare
Paramount Healthcare (“Paramount”) is a wholly owned subsidiary of ProMedica.

Paramount is one of the largest commercial MCOs in Lucas County. (Complaint 9 8;
Answer § 8; Wachsman, Tr. 4855-4856; Hanley, Tr. 4784-4785, in camera; PX00270 at

-~ 024 (S&P Credit Presentation)).

Paramount is licensed for its Medicare, Medicaid, and commercial insurance products
in Ohio, and is licensed for its commercial and Medicare products in Michigan.
(Randolph, Tr. 6905).

Paramount’s health insurance products are marketed in Lucas County, Ohio, as well as
in certain counties in the southeastern part of Michigan and northwest Ohio.
(Randolph, Tr. 6895-6896).

Paramount’s HMO product is its largest product, and is offered as either a fully-insured
or self-insured product. (Randolph, Tr. 6907-6908).

Paramount Healthcare is the trade name for Paramount’s commercial HMO product.
(Randolph, Tr. 6907).

There are approximately 85,000 to 90,000 covered lives in Paramount’s commercially
insured products. (Randolph, Tr. 6906).

Approximately 50 percent of Paramount’s commercially insured membership is fully-
insured, and approximately 50 percent is self-insured. (Randolph, Tr. 6929).

Paramount’s provider network is low cost, meaning Paramount’s aggregate premium
cost is low compared to its competitors in northwest Ohio. (Randolph, Tr. 6940).

Paramount focuses its marketing efforts to employers and providers by noting its low
cost and local service. (Randolph, Tr. 6915-6916, 6942).

22



172.

173.

174.

175.

176.

177.

178.

179.

180.

181.

182.

Paramount has an arrangement with ProMedica hospitals, resulting in a closed or
limited network of hospitals. The Mercy hospitals do not participate in Paramount’s
network. (Radzialowski, Tr. 627; Pugliese Tr. 1574-1575).

Paramount’s hospital provider network in Lucas County includes the ProMedica
Hospitals (Flower, TTH, Toledo Children’s Hospital, Bay Park, and, pursuant to the
Joinder Agreement, St. Luke’s) and UTMC. (Randolph, Tr. 6936; PX00058 at 022-
023).

Paramount’s low premium costs are attributable in part to Paramount’s ability, as a part
of the ProMedica Health System, to obtain favorable pricing from ProMedica hospitals.
Paramount gets the best pricing from ProMedica compared to any other MCO.
(Randolph, Tr. 7070-7071).

Paramount’s low premium costs are attributable in part to Paramount’s offering a
narrow network, and providers’ resulting expectation that the narrow network will result
in increased patient volume. (Randolph, Tr. 6966). '

Paramount maintains a closed or limited provider network because ProMedica believes
that it can keep costs lower by keeping the provider panel limited. (Oostra, Tr. 5788-
5789).

St. Luke’s had been included in.the Paramount network prior to January 1, 2001, when
the contract ended and the parties did not successfully negotiate a new contract.
(PX01022 at 002; Rupley, Tr. 1938-1940; Randolph, Tr. 6997-6999).

St. Luke’s was not an in-network provider with Paramount between 2001 and August
31, 2010. (Joint Stipulations of Law and Fact, JX00002A 9 46).

St. Luke’s rejoined Paramount’s hospital provider network as part of the Joinder
Agreement with ProMedica in September 2010. (PX00058 at 021-022; Randolph, Tr.
7004).

Paramount’s hospital provider network is the smallest in Lucas County compared to its
competitors. (Randolph, Tr. 6934).

For physician providers, Paramount’s network is comparable to the networks of its
competitors in Lucas County. (Randolph, Tr. 6934).

Approximately 80 percent of the physician providers in Paramount’s network are
independent of a hospital or health system, including physicians employed by Mercy
and St. Luke’s when St. Luke’s was not in Paramount’s provider network. (Randolph,
Tr. 6933, 6938-6939).
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5. FrontPath Health Coalition

FrontPath Health Coalition (“FrontPath”) is a membership organization governed and
managed by a coalition of 125 to 130 business “sponsors,” which include corporations,
labor organizations, and public entities. (Sandusky, Tr. 1283, 1299).

FrontPath does business in northwest Ohio, southeast Michigan, and northeast Indiana.
(Sandusky, Tr. 1298).

FrontPath’s sponsors include labor organizations and public entities, but are
predominantly self-insured, large employers. (Sandusky, Tr. 1284-1285, 1293, 1299).

FrontPath has the “lion’s share” of the market for self-insured employers, and has
recently begun offering a fully-insured product. (Sandusky, Tr. 1300, 1397).

For its self-insured employers, FrontPath does not design the employee health benefits
plans or decide upon the specific elements of the plans they offer, such as deductibles,
coverage breadth and limits, or out-of-pocket limits. These are determined by the
employers. (Sandusky, Tr. 1390-1391, 1395).

FrontPath is one of the top three or four MCOs in Lucas County, with approximately
125,000 total covered lives, of which approximately 80,000 are in Lucas County.
(Sandusky, Tr. 1299, 1300).

FrontPath’s fully-insured product has only approximately 2,000 covered lives and
represents a very small portion of FrontPath’s overall preferred provider network
business. (Sandusky, Tr. 1399).

FrontPath seeks to create provider networks that offer a full complement of services,
including primary, secondary, tertiary and quaternary care services. (Sandusky, Tr.
1400-1401).

All Lucas County hospitals participate in the FrontPath network. (Sandusky, Tr. 1315).

Not every Lucas County hospital offers all the services FrontPath seeks when building
its provider network. (Sandusky, Tr. 1401).

In order for FrontPath to offer a full complement of health-care services, it is essential
for it to include a least one hospital that offers advanced services. (Sandusky, Tr.
1401).

St. Luke’s does not offer the high level secondary, tertiary or quaternary services
FrontPath requires in its network. (Sandusky, Tr. 1401).

St. Luke’s does not offer neonatal intensive care that FrontPath requires in its network.
(Sandusky, Tr. 1402).
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FrontPath requires other hospitals in addition to St. Luke’s in order to meet all the needs
of its sponsors. (Sandusky, Tr. 1402).

6. United Healthcare

United Healthcare (“United”) is an MCO that offers various health insurance products
throughout the United States. (Sheridan, Tr. 6613).

In Lucas County, United offers predominantly PPO plans. (Sheridan, Tr. 6613).

United has approximately 1 million commercial members in Ohio. (Sheridan, Tr.
6614).

Within Lucas County, United has approximately 15,000 commercially insured
members. (Sheridan, Tr. 6615).

United’s customers in Lucas County included the Catholic Diocese of Toledo and
national accounts such as Best Buy that have a presence in Toledo; however, other than
these large customers, United generally serves smaller groups in Lucas County.
(Sheridan, Tr. 6615; PX01902 at 006 (Sheridan, IHT at 17, in camera)).

When building its hospital provider network, United considers access, hospital quality,
physician privileges, and the types of services offered. (Sheridan, Tr. 6622).

In its negotiations with hospital providers, {-} seeks competitive reimbursement
rates that are “on par” with or “in the ballpark” with other competing MCOs. (PX01902

at 012 ({;. 18T at 39-40, in camera)).

All hospitals in Lucas County currently participate in United’s provider network.
(Sheridan, Tr. 6620).

ProMedica participated with United until December 31, 2005 when it left the network.
ProMedica rejoined United’s network in the fall of 2010. (Sheridan, Tr. 6620-6621;
PX01902 at 014 (Sheridan, IHT at 49, in camera)).

Mercy became a participating provider with United on January 1, 2006. (Sheridan, Tr.
6620).

UTMC began participating with United in 2008. (PX01902 at 014 (Sheridan, IHT at
49, in camera)).

Over the past six years, United’s membership level has stayed consistent. This

consistency was not affected by the loss of ProMedica from the network, or by the
addition of Mercy, and later UTMC, to its network. (Sheridan, Tr. 6621-6622).
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7. Aetna, Inc.

Aetna, Inc. (“Aetna”) is a national, for-profit, publicly traded health insurance company
that operates individual subsidiaries in each state that are subsidiaries of the national
company. (Radzialowski, Tr. 608, 611, 740, 827, in camera).

Aetna has millions of members nationwide. (Radzialowski, Tr. 744).

Aetna’s largest customers are large national corporations that have sites throughout the
United States. (Radzialowski, Tr. 608).

Aetna offers three types of commercial health insurance products: HMO plans (a
standard HMO and a less restrictive Open Access HMO), a Managed Choice plan, and a
PPO plan. Aetna’s Managed Choice plan is a POS plan that is less restrictive than its
HMO plans and more restrictive than its PPO plan. (Radzialowski, Tr. 601-602, 610,
612).

Aetna’s customers in Lucas County include large employers such as the State of Ohio,
IBM, and Microsoft. (Radzialowski, Tr. 620).

Aetna estimates that, nationally and in Lucas County, its HMO product represents 50
percent of its commercial health-care insurance business; its POS product represents 20
percent of its business; and its PPO product represents 30 percent of its business.
(Radzialowski, Tr. 613, 617).

In Ohio, Aetna has between 750,000 and 1,000,000 commercial members.
(Radzialowski, Tr. 744).

In Lucas County, Aetna has approximately 30,000 members for its commercial
insurance products. Of its 30,000 commercially insured members, approximately
10,000 are fully-insured and 20,000 are self-insured. (Radzialowski, Tr. 618, 626).

For Aetna’s self-insured employers, in exchange for an administrative fee paid to Aetna,
Aetna designs their policy, provides identification cards for employees, provides access
to the network of providers that it has created, and administers member claims.
(Radzialowski, Tr. 629-630).

The predominant factors that Aetna looks to when building a provider network are a full
complement of services, geographic locations for the provision of those services that
meet the needs and desires of the people that buy the insurance, and services that meet
Aetna’s required quality. (Radzialowski, Tr. 655-656).

Aetna considers it essential to have at least one tertiary hospital in its network, but

Aetna does not require more than one Lucas County hospital that provides tertiary or
higher-level services in its network. (Radzialowski, Tr. 599-600, 656-657, 743).
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Individual providers do not need to provide the full spectrum of care as long as the
whole network contains all the options needed for individual pieces of care.
(Radzialowski, Tr. 656).

Aetna believes that it would be unable to provide an adequate network in Lucas County
with St. Luke’s alone if it did not also have either TTH or St. Vincent in its network.
(Radzialowski, Tr. 743).

Aetna has contracted with all hospitals in Lucas County since 2006. (Radzialowski, Tr.
670).

Prior to 2006, Aetna did not contract with UTMC. (Radzialowski, Tr. 670-671).

Aetna did not see a dramatic increase or decrease in its business since 2004, including
in the time period from 2006 to 2008 during which Aetna’s network included all Toledo
area hospitals in its network but the networks of MMO and Anthem did not.
(Radzialowski, Tr. 741-742).

In contract negotiations with hospitals, Aetna seeks to leverage its national brand image.
(Radzialowski, Tr. 658-659, 744).

8. Humana, Inc.

Humana, Inc. (“Humana”) is a large, publicly-traded, national health-care company that
offers a diverse range of products and services. (McGinty, Tr. 1224).

Humana operates in all 50 states, and has approximately 10.2 million covered lives
nationally in its government and commercial insurance programs, with about 70 percent
of those covered by government products. (McGinty, Tr. 1154-1155, 1225).

Of the 470,000 persons covered by Humana’s commercial and government products in
Ohio, approximately 9,000 reside in Lucas County, with approximately 7,000 covered
by government products and approximately 2,000 covered by commercial insurance.
(McGinty, Tr. 1226).

Humana offers both a fully-insured and a self-insured product in Lucas County. The
majority of Humana’s commercial members are self-insured. (McGinty, Tr. 1226-
1228).

The only MCO product that Humana offers to employers in Lucas County is its
ChoiceCare PPO network. (McGinty, Tr. 1228).

In constructing a network, Humana evaluates price, geographic access, and quality, and
also seeks to achieve a hospital configuration that offers high-end tertiary services, as
well as, a robust network of community hospitals. (McGinty, Tr. 1172-1173).
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Humana believes that the only way it will be able to sustain a statewide presence in
Ohio for the commercial side of its business is to move toward narrower networks
composed of high-quality, very efficient hospitals and providers. (McGinty, Tr. 1191).

Humana currently includes all Lucas County hospitals in its commercial PPO network.
(McGinty, Tr. 1234).

L Competitive Dynamics in MCO Contracting
1. Generally

MCOs contract with physicians, hospitals and ancillary providers to create a provider
network. Members of MCOs who receive medical services from in-network providers
pay a much lower share of the costs than members who receive medical services from
out-of-network providers. (Radzialowski, Tr. 584; Pirc, Tr. 2176-2177).

A hospital becomes part of an MCO’s network by entering into a provider contract with
that MCO. (Town, Tr. 3621-3622; see Radzialowski, Tr. 658-661; Pugliese, Tr. 1454-
1456; Pirc, Tr. 2205-2207).

The lower cost that members incur when using in-network providers provides a
financial incentive to use in-network providers. (Sandusky, Tr. 1395-1397).
Accordingly, a hospital’s volume of patients from a specific MCO is largely determined
by whether the hospital is part of the MCO’s provider network. (Town, Tr. 3621-3622,
3626-3627; PX02148 at 014 (23) (Town Expert Report), in camera; Wachsman, Tr.
4852-4855).

MCOs compete with one another to be offered by employers in the menu of insurance
products that employers offer to their employees. (Town, Tr. 3616-3617; PX02148 at
011 (§ 17) (Town Expert Report), in camera; PX01944 at 028 (Pirc, Dep. at 106-107);
see also Neal, Tr. 2092, 2099-2100; Caumartin, Tr. 1839; Buehrer, Tr. 3066-3067
(employers evaluate and negotiate various MCOs offerings for their employees)).

Once included in the employer’s menu of health insurance products, MCOs compete
with one another to attract enrollees. (PX02148 at 011 (9 17) (Town Expert Report), in
camera; PX01944 at 028 (Pirc, Dep. at 106-107); Neal, Tr. 2099-2100; Sandusky, Tr.
1302-1303).

Hospitals compete with one another for inclusion in MCOs’ provider networks. (Town,
Tr. 3626; PX02148 at 013-014 (4 20-21) (Town Expert Report), in camera; Sheridan,
Tr. 6676; Pugliese, Tr. 1456-1457; Wachsman, Tr. 4852-4855).

One of the aspects upon which hospitals compete with each other is through the

reimbursement rate the hospitals are willing in negotiations to offer or agree upon with
payers. (Wachsman, Tr. 5115).
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A hospital’s volume of patients from a specific MCO is largely determined by whether
the hospital is part of the MCO’s network. (Town, Tr. 3621-3622; 3626-3627,
PX02148 at 014 (Town Expert Report), in camera; Wachsman, Tr. 4852-4855).

Once included in an MCO’s network, hospitals in that network compete with one
another to attract the MCO’s members. (Town, Tr. 3630-3631; PX02148 at 014 (22)
(Town Expert Report), in camera; Pugliese, Tr. 1456-1457; Sheridan, Tr. 6676).

Patients consider a variety of factors when choosing a hospital for inpatient services,
including whether their physician has admitting privileges at a particular hospital, their
doctor's preferences, and insurance coverage. (RX26 (Riordan, Dep. at 52-54, 56-57,
122); Shook, Tr. 939; Marlowe, Tr. 2444-2445; Town Tr. 3632; Read, Tr. 5283).

Patients also consider hospital quality and location as two of many factors when
selecting a hospital. (Marlowe, Tr. 2444-2445; Read, Tr. 5283; Town, Tr. 3631).

In-network hospitals compete to attract patients primarily on non-price dimensions,
clinical quality, amenities, cost, location, visibility, physician location, and patient
experience, among others factors. (Town, Tr. 3630-3631; PX02148 at 014 (Y 22)
(Town Expert Report), in camera; Wachsman, Tr. 5115-5116; see Sandusky, Tr. 1304-
1305; Wachsman, Tr. 5110-5111; Shook, Tr. 945-946; see also JX00002A at 002 (] 11)
(Joint Stipulations of Law and Fact)).

Historically, MCOs in the Toledo area were comprised of various narrow network
configurations. In recent years, employers changed their perspective on narrow
networks and, as a result, MCOs, such as Medical Mutual and Anthem, were able to sell
plans with broad networks. At present, with the exception of Paramount, all Lucas
County MCOs offer broad, open-access networks. (McGinty, Tr. 1262-1263; see F.
172).

Generally, the lower the premium, the more attractive the MCO’s product is to
employers and their employees, provided the MCO’s network offers the employees’
preferred set of providers. (PX02148 at 011 (] 17) (Town Expert Report), in camera;
Sandusky, Tr. 1287-1288; Lortz, Tr. 1699-1700, 1707; Caumartin, Tr. 1848-1849; see
also Pirc, Tr. 2284; Pugliese, Tr. 1455).

2. Employers and employees
Employers generally do not negotiate directly with hospitals, but rather rely on MCOs
to do so. (Neal, Tr. 2095, 2106; Pugliese, Tr. 1432-1433, 1547; Radzialowski, Tr. 748;
PX01914 at 014 (Pirc, IHT at 49); Town, Tr. 3611; see also Caumartin, Tr. 1838-1839,
1873; Buehrer, Tr. 3062, 3089).

Employers rely on MCOs to develop the network of providers that employees/MCO
members can access. (Neal, Tr. 2144-2145; Buehrer, Tr. 3066-3067; Town, Tr. 3955).
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Commercially insured patients generally obtain health insurance through their
employer. (Town, Tr. 3609-3610; PX02148 at 004-005 (] 4) (Town Expert Report), in
camera).

Employers offer health insurance to their employees as part of their employees’ total
compensation package. (Town, Tr. 3610).

Some employers have exclusive relationships with a particular MCO, meaning that
those employers agree only to use that MCO’s provider network for their health
services. (Sandusky, Tr. 1399-1400).

Employers may offer multiple MCO products to their employees, and from more than
one MCO. (Radzialowski, Tr. 619-620; Sandusky, Tr. 1400).

When an employer offers multiple plans or networks, the employer may price the
offerings at different premium levels. (Sandusky, Tr. 1400).

In choosing an MCO, employers consider principally the cost and the breadth of the
provider networks available to their employees, in terms of geography, the types of
services available, and choice of providers. (Neal, Tr. 2101-2104; Caumartin, Tr. 1848-
1849; Buehrer, Tr. 3068, 3074-3075).

Employers want a health plan that offers a network with broad provider access so that
employees and their family members can use their preferred physician or hospital.
(Caumartin, Tr. 1861; Lortz, Tr. 1700-1704; Buehrer, Tr. 3068, 3074-3075; Neal, Tr.
2105-2107; PX02148 at 011 (] 17) (Town Expert Report), in camera).

Employers are generally willing to pay a higher premium for plans that have broad
provider networks, than they are for plans that have narrower provider networks.
However, some employers may find cost to be more important than breadth and prefer a
narrower network in exchange for lower cost. (Pirc, Tr. 2282; Radzialowski, Tr. 665;
McGinty, Tr. 1263; Pirc, Tr. 2214-2215; Randolph, Tr. 6943-6944).

Employers may use consultants to solicit and evaluate what MCOs offer, including cost,
quality and access. (Neal, Tr. 2092; Caumartin, Tr. 1836, 1839, 1848-1849).

At the employer level, cost means the premium or the medical expenses. (Randolph,
Tr. 6980-6981).

Employers seek to meet the health-care coverage preferences of their employees, while
keeping their own costs low. (Caumartin, Tr. 1848-1849).

At the employee level, cost refers to the employee contribution to the premium, if any.
In addition, the level of benefits, i.e., the benefit design, affects employee cost by
setting the level of any copays, coinsurance, deductibles, and out-of-pocket maximums.
(Randolph, Tr. 6980-6981; Lortz, Tr. 1699-1700).

30



262.

263.

264.

265.

266.

267.

268.

269.

270.

Employees want the best coverage at the lowest cost. (Lortz, Tr. 1699-1700, 1706-
1707).

Based upon a negotiation process, employers select the combination of rates, benefit
structures, and health-care provider networks that best meets the needs of the employer
and its employees. (PX02148 at 013 (] 19) (Town Expert Report), in camera; Town,
Tr. 3616-3617; Neal, Tr. 2099-2100, 2102; Caumartin, Tr. 1848-1849; Buehrer, Tr.
3066-3067, 3068, 3074-3075; Pugliese, Tr. 1432-1434; Radzialowski, Tr. 620-622).

3. Managed care organizations

MCOs seek to negotiate the lowest reimbursement rates that they can achieve.
(Radzialowski, Tr. 750; McGinty, Tr. 1240; Pugliese, Tr. 1553; Pirc, Tr. 2211-2112).

In negotiating reimbursement rates with a hospital, an MCO’s primary goal is to secure
the lowest reimbursement rates possible, so that it can offer the lowest premium to
employers relative to competing MCOs and thereby grow its business. (PX01914 at
014 (Pirc, IHT at 48-49).

The financial incentive for using in-network providers drives more patient volume to in-
network providers, and thereby increases the MCOs’ “bargaining leverage” with the
providers. (Sandusky, Tr. 1395-1397).

“Bargaining leverage” may be defined as the advantage, or perception of advantage, of
a particular entity at the bargaining table to try to make use of certain attributes in the
negotiation. (Guerin-Calvert, Tr. 7440).

An MCO can obtain leverage against a hospital in negotiations by threatening to enter
into an exclusive arrangement with a competing hospital. (Radzialowski, Tr. 659-660).

Narrower hospital networks, i.e., networks that exclude certain hospitals, drive more
volume to the hospitals remaining in-network, which increases the network’s value to
those remaining hospitals, and typically results in the MCO obtaining more favorable
reimbursement terms from the hospitals in exchange for that increased volume.
(Radzialowski, Tr. 657-658).

A narrower network can be more valuable to a participating hospital than a broader
network, because the hospital in the narrower network would get more patients from
that MCO. (Town, Tr. 4108). As aresult, a hospital and an MCO may agree to lower
reimbursement rates for a narrower network than for a broader network. (Town, Tr.
4109, Radzialowski, Tr. 657-658). Conversely, if an MCO goes from a narrow network
to a broad network, the network becomes less valuable to the in-network hospitals,
making those in-network hospitals less willing to agree to a lower price or discount.
(Town, Tr. 4111-4112).
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The more employer groups an MCO has, the more bargaining leverage it has because
the members represent the potential revenue stream to the hospital. (Radzialowski, Tr.
659-660; Pirc, Tr. 2209; Pugliese, Tr. 1459 “The amount of business that [ Anthem’s]
customers are currently giving [the hospital] in terms of the flow of revenue from
Anthem . . . is very important and critical.”). 'A national brand name also enhances an
MCOs bargaining leverage. (Radzialowski, Tr. 659-660)

The more patient volume that a hospital stands to lose if it fails to reach an agreement
with the MCO, the greater the bargaining leverage the MCO will have with the hospital.
(PX02148 at 016-017 (] 28) (Town Expert Report), in camera; PX02072 at 002-003

(1 9) (Firmstone, Decl.), in camera; see Radzialowski. Tr. 661-662).

In building a hospital network, MCOs seek to offer a full complement of GAC inpatient
services, which includes access to higher level secondary, tertiary and quaternary
services within the network. (Radzialowski, Tr. 655-656; Sandusky, Tr. 1400-1401).

MCOs require at least one hospital in the network that offers advanced services,
including tertiary services, but the network need not include more than one such
hospital. (Sandusky, Tr. 1401; Radzialowski, Tr. 599-600, 656-657, 743).

Hospital networks that include all hospitals in a given area may be more costly than
narrower networks that do not include as many hospitals. (Radzialowski, Tr. 657-658;
McGinty, Tr. 1262).

MCOs must balance their customers’ preferences for broad networks against the
associated higher reimbursement costs the MCO will have to pay the providers, and the
resulting effect on their plans’ competitiveness to employers. (Radzialowski, Tr. 657-
658).

In deciding whether to add a hospital to its network, an MCO balances the value its
current and prospective members place on having in-network access to the hospital —
and the resulting increase in the marketability of the MCOs network — against the costs,
in terms of reimbursements rates, of adding that hospital to the network. (Pirc, Tr.

2167-2169, 2208-2211; see Radzialowski, Tr. 655-658; see also PX02148 at 013 (9 20)

(Town Expert Report), in camera).

MCOs seek to offer marketable plans to employers, in terms of cost, geographical
coverage, quality, and breadth of services, while at the same time staying competitive
by, among other things, obtaining low reimbursement rates. (Pirc, Tr. 2284; Pugliese,
Tr. 1455; Radzialowski, Tr. 583, 588-589, 595, 600, 652-654; McGinty, Tr. 1172-
1173).

Marketability of a hospital network refers to the attractiveness of the network to
consumers and the willingness of the consumers to purchase it. (Radzialowski, Tr.
589).
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MCOs use general market knowledge, feedback from the field, and/or claims utilization
data to determine the attractiveness and marketability of their offerings. (Pirc, Tr. 2178-
2180; Radzialowski, Tr. 588-590; PX01914 at 014-015 (Pirc, IHT at 49-51).

MCOs believe that that Lucas County employers prefer a network with access to a
broad provider network. (Radzialowski, Tr. 657; Pugliese, Tr. 1449; Pirc, Tr. 2281;
Sheridan, Tr. 6680-6681; Town, Tr. 3617-3618, 3628; PX02148 at 013 ( 20) (Town
Expert Report), in camera).

MCOs believe that patients prefer to have open access to a broad network of hospitals
and physicians. (Pugliese, Tr. 1544; Pirc, Tr. 2281).

MCOs believe that patients generally prefer to obtain basic or routine inpatient care in a
hospital that is close to them. (Randolph, Tr. 7102, in camera; Pugliese, Tr. 1450;
Sheridan, Tr. 6680-6681; Pirc. 2297). For certain services, such as tertiary services,
patients are willing to travel further. (Radzialowski, Tr. 633-634).

MMO has not performed any market study regarding how far its members are willing to
travel for GAC inpatient services, including any study of where expectant mothers went
to deliver their babies in Lucas County. (Pirc, Tr. 2297-2298).

Anthem has not performed any analysis in Lucas County regarding how far Anthem’s
insureds will travel for GAC inpatient services, and Anthem has not studied where its
insureds in Lucas County obtain GAC inpatient services relative to where those persons
actually live. (Pugliese, Tr. 1563).

MCOs believe that employers and consumers want affordable plans, broad access
provider networks that include all of the major facilities, a complement of physicians,
and personal benefit designs that meet their needs. (Pugliese, Tr. 1449; Sandusky, Tr.
1315-1316).

MCOs estimate what it would cost to have a network without a particular hospital, ie.,

-how much business would the MCO lose. “Some customers adapt. They’ll work

around it, and cost is more important. But other customers would not adapt.”
(Radzialowski, Tr. 665-666).

The reimbursement rates and other terms an MCO will agree to are based primarily on
whether the MCO believes it can still sell its plans without that hospital in its network,
and what losses the MCO would incur if the hospital were out of network. (Pirc, Tr.
2208).

The degree of harm to the marketability of an MCO’s provider network from omitting a
hospital will depend on whether that MCO’s main competitors offer broad or narrow
hospital networks. (See PX01944 at 025 (Pirc, Dep. at 94-95), in camera). The
marketability of the MCO’s product will suffer more from omitting a hospital if the
MCO’s competitors market broad hospital networks than if the MCO’s competitors
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market restricted hospital networks. (See PX01944 at 025 (Pirc, Dep. at 94-95), in
camera). '

4. Hospitals

Hospitals in and around Lucas County seek to maximize the reimbursement they
receive from MCOs. Hospitals seek to cover their total cost of patient care, which tends
to increase over time, and yield an operating margin to fund capital expenditures,
expansion, and maintain a strong balance sheet. (Gold, Tr. 209-210, 265-266, 268;
Korducki, Tr. 539, 547-549, 554; Beck, Tr. 432, 434; Shook, Tr. 950, 1050).

There is no difference in the way that for-profit and nonprofit hospitals negotiate with
MCOs. (Radzialowski, Tr. 670; Sandusky, Tr. 1330; McGinty, Tr. 1239; Pugliese, Tr.
1462-1463; Pirc, Tr. 2212-2213; Sheridan, Tr. 6684). Both for-profit and nonprofit
hospitals have a margin of revenue that they need and aim to achieve and they attempt
to maximize commercial reimbursement rates to the full extent that their bargaining
leverage will allow. (Pugliese, Tr. 1462-1463; Pirc, Tr. 2212-2213; Radzialowski, Tr.
670, 740; Sandusky, Tr. 1330; McGinty Tr. 1185-1186; Sheridan, Tr. 6684-6685;
PX01900 at 010-011 (Mullins, IHT at 34-35, 37), in camera).

In addition to the reimbursement goals described in F. 290, because Medicare and
Medicaid reimbursements do not cover the costs of providing the hospital services to
Medicare and Medicaid patients, (see F. 518 (89 to 90 percent); Wachsman, Tr. 4848;
Guerin-Calvert, Tr. 7299; RX71(A) at 000128, 000133, in camera), hospitals seek to
make up the shortfall from Medicare and Medicaid reimbursements with payments from
MCOs. (Guerin-Calvert, Tr. 7304, 7935-7936; Wachsman, Tr. 4848).

The greater a hospital’s bargaining leverage, the higher, generally speaking, the
reimbursement rates will be. (Pirc, Tr. 2211).

If an MCO’s network is substantially less attractive or less marketable to employers due
to the exclusion of a hospital, that hospital will be able to command higher rates for its
inclusion in the MCO’s network than a less-valued hospital. (PX02148 at 016 (9 27),
(Town Expert Report), in camera; Town, Tr. 3640-3643, 3806, in camera; Pirc, Tr.
2209-2211).

The more valued the hospital system is by the MCO’s members, the more important the
system is to the MCO’s ability to market its network, and the more bargaining leverage
the hospital system will possess in contract negotiations with the MCO. (Sandusky, Tr.
1348-1349, in camera; Pirc, Tr. 2168-2169, 2210; see also PX02148 at 016 (27)
(Town Expert Report), in camera; Town, Tr. 3641-3643).

Factors that increase a hospital’s bargaining position, vis-a-vis an MCO, are member
preferences, a broad geographic distribution of facilities, broad services lines, and a
large number of physicians that the hospital employs and controls. (Lortz, Tr. 1700-
1701, Pirc, Tr. 2189, 2210; Pugliese, Tr. 1458-1461).
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A hospital’s location in Lucas County is an important factor in contract negotiations,
particularly if there are no alternatives in that location. (Radzialowski, Tr. 663
(“hospital’s leverage comes from the geographic location, which is where they are
situated, whether or not they have any competitors nearby”); Pirc, Tr. 2199 (“if there’s
no alternative, [location within the county] increases a hospital’s leverage); Pugliese,
Tr. 1451-1452, 1459).

The more hospitals that a system controls, the more bargaining leverage it has. This is
because failure to reach an agreement results in more hospitals leaving the network,
which decreases the marketability of the MCOs, and results in greater potential loss of
business. (Pirc, Tr. 2210; Radzialowski, Tr. 663).

J. The Relevant Market
1. Relevant product market
a. General acute-care inpatient hospital services

The relevant product market is all general acute-care (“GAC”) inpatient hospital
services — primary, secondary, and tertiary services — sold to commercial health plans.
F. 300-311; Joint Stipulations of Law and Fact, JX00002A 9 3; Response to RFA at q 1;
Answer 9 12). See F. 20-26 for definitions of primary, secondary, tertiary.

GAC inpatient services are a broad “cluster market” of inpatient surgical, medical, and
supporting services provided in a hospital setting to commercially insured patients.
(PX02148 at 021-023 (9 38, 40) (Town Expert Report), in camera); see Gold, Tr. 195;
Korducki, Tr. 481-482).

All GAC inpatient services in the cluster market use the same assets, the same operating
rooms, the same beds, the same wards, the same nursing staff, and all require an
overnight stay. (Guerin-Calvert, Tr. 7188, 7191).

Individual services within the GAC cluster market are not clinical substitutes for each
other. (Guerin-Calvert, Tr. 7631-7632; Town, Tr. 3665).

In using a cluster market approach, the demand that is analyzed is the demand for a set
of services and skills. (Guerin-Calvert, Tr. 7190).

MCOs demand, and contract for, a broad array of inpatient services together, such as
medical-surgical care. (Guerin-Calvert, Tr. 7190; Town, Tr. 3686-3687).

When MCOs contract with hospitals, they do not distinguish between services available
to commercially insured patients and government insured patients; they look at all

- services available at that hospital to any patient. (Guerin-Calvert, Tr. 7202).
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The parties agree that the following are excluded from the relevant market: outpatient
services, quaternary services, rehabilitation, skilled care, psychiatric care, detoxification
services, and Major Diagnostic Category (“MDC”) Codes 2, 19, 20, and 17. (RPFF
1013-1016; CCRRPFF 1013-1016; Guerin-Calvert, Tr. 7191-7192, 7195; Town 3686-
3687).

The GAC market excludes outpatient services (F. 32-35) because health plans and
patients could not substitute outpatient services for inpatient care in response to a price
increase. Such substitution is, instead, based on clinical considerations. (Answer q 13;
Response to RFA at q 3; Guerin-Calvert, Tr. 7637; Radzialowski, Tr. 638-639;
PX01914 at 007-008 (Pirc, IHT at 21-22); Town, Tr. 3669-3671).

It is also appropriate to exclude outpatient services from GAC services because they
have different competitive conditions than inpatient services. For example, there may
be a different set or mix of market competitors, not just hospitals. (Guerin-Calvert, Tr.
at 7637, 7640; see Town, Tr. 3672-3673).

The GAC inpatient hospital services market excludes quaternary services because they
are often excluded in MCOs’ contracts for GAC inpatient services or contracted for
separately. (Guerin-Calvert, Tr. 7191-7192; F. 306 (parties agree that quaternary
services are excluded)).

The GAC inpatient hospital services market excludes rehabilitation, skilled care,
psychiatric care, and detoxification because these services are separately contracted and
negotiated for and are sometimes provided as outpatient services. (Guerin-Calvert, Tr.
7195; Town, Tr. 3686-3687; F. 306 (parties agree that these services are excluded)).

The GAC inpatient hospital services market excludes MDC codes 2, 19, 20, and 17
from the relevant product market because these are codes for behavioral health services
and have traditionally been excluded. (Guerin-Calvert, Tr. 7197; Town, Tr. 4211, 4221;
F. 306 (parties agree that these services are excluded)).

b. Inpatient obstetrical hospital services

Inpatient obstetrical services are a cluster of procedures relating to pregnancy, labor,
and post-delivery care provided to patients for the labor and delivery of newborns.
(Response to RFA at 4 4; Marlowe, Tr. 2388, 2431-2432; Read, Tr. 5275).

No other hospital services are reasonably interchangeable with inpatient OB services.
(Guerin-Calvert, Tr. 7667-7668; PX01935 at 005 (Read, Dep. at 11); PX02148 at 023-
024 (1 41) (Town Expert Report), in camera; see Response to RFA at [ 4).

ProMedica and St. Luke’s track separate market shares and other data for a variety of
services, including inpatient OB services, cardiac cases, orthopedics, and cancer
services. (Response to RFA at § 5; PX01016 at 003, in camera; PX01077 at 003, 005;
PX00009 at 022; PX01077 at 004).
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Negotiations between hospital providers and MCOs cover the full range of inpatient
services that the MCO’s members may need, including inpatient OB services.
(Pugliese, Tr. 1550; McGinty, Tr. 1240; Town, Tr. 4049-4050; Guerin-Calvert, Tr.
7229-7230; Randolph, Tr. 6960).

Contracts with some major MCOs in Lucas County do not separately carve out obstetric
rates from the GAC inpatient care rates. (Pugliese, Tr. 1622, in camera; RX1886, in
camera; RX1882, in camera; RX1890, in camera; RX1045, in camera; PX02385, in
camera; PX02533, in camera; RX305; RX306, in camera, RX329, in camera).

Contracts with some major MCOs in Lucas County do separately carve out obstetric
rates from the GAC inpatient care rates. (Radzialowski, Tr. 808, in camera; 752-753;
Sheridan, Tr. 6662, in camera, 6683-6684; see, e.g., PX00365 at 030 (ProMedica-
United Contract), in camera; PX00363 at 019, 022 (ProMedica-Aetna Contract)).

To the extent that inpatient obstetrical rates are listed separately in some contracts, it is
at the request of the MCOs rather than ProMedica. (Wachsman, Tr. 5158, in camera).

Hospitals have not price-discriminated for inpatient OB services and there is no basis on
which hospitals could price-discriminate for inpatient OB services. (Guerin-Calvert, Tr.
7230).

Inpatient OB services are provided in conjunction with other services, and the terms and
conditions on which they are negotiated are very similar. (Guerin-Calvert, Tr. 7230).

2. Relevant geographic market
a. Lucas County, Ohio

The relevant geographic market is Lucas County, Ohio. (F.322-330; Town, Tr. 3688;
PX02148 at 025-032 (9 45-55) (Town Expert Report), in camera; Response to RFA at
9 7; see PX00900 (Map of Northwest Ohio)).

Both Complaint Counsel’s and Respondent’s economic experts agree that the relevant
geographic market is Lucas County, Ohio. (Guerin-Calvert, Tr. 7155; Town, Tr. 3688-
3689, 4068-4069).

No MCO has marketed a health plan to Lucas County customers without including at
least one Lucas County hospital. (Randolph, Tr. 7064-7065).

A hypothetical monopolist controlling every hospital in Lucas County could increase
the price of GAC inpatient services in Lucas County by at least 5 to 10 percent, a small
but significant amount. (Guerin-Calvert, Tr. 7681; PX01954 at 042-043 (Guerin-
Calvert, Dep. at 164-165), in camera; Town, Tr. 3688-3690; PX02148 at 016, 025-026,
029 (9 27, 45, 51) (Town Expert Report), in camera).
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When ProMedica retained Navigant Consulting to perform a clinical integration study
for ProMedica’s Toledo-area hospitals, (infra F. 1026-1027) Navigant examined the
geographic area in which ProMedica competed. (Nolan, Tr. 6253, 6275-6276, in
camera; PX01216 at 004-008 (Navigant Service Line and Clinical Integration Market
Trends and Facilities Assessment Aug. 2010), in camera). Navigant examined only
Lucas County and excluded all hospitals located outside of Lucas County from its
market share analysis. (Nolan, Tr. 6326-6327, in camera).

Patients have a preference for local care and close access to health-care providers.

(Pirc, Tr. 2184; Pugliese, Tr. 1450-1451(Anthem’s Lucas County members “will stay
closer to home for common services, preventative care services.”)); Randolph, Tr. 7102;
Rupley, Tr. 1962; Sandusky, Tr. 1306; Sheridan, Tr. 6681; Shook, Tr. 942; Town, Tr.
3694, 3759, in camera; see also PX01917 at 008 (Radzialowski, Dep. at 26-27), in
camera).

With extremely rare exceptions, Lucas County residents do not use more distant
providers of GAC inpatient services. (Sheridan, Tr. 6680-6682; Town, Tr. 3691;
PX02148 at 026, 155-159 (9] 46, Ex. 10) (Town Expert Report), in camera).

Patient flow data reveals that nearly all Lucas County residents (97.9 percent) stay
within Lucas County for GAC inpatient services. (PX02148 at 026 (Y 46) (Town
Expert Report), in camera). In other words, only 2.1 percent of Lucas County residents
leave the county for general acute-care services. (PX02148 at 026 (9 46) (Town Expert
Report), in camera; see also Sheridan, Tr. 6682). “[P]atients residing in Lucas County
have an obvious and strong preference for hospitals located within Lucas County.”
(PX02148 at 026 (] 46) (Town Expert Report), in camera).

The average travel time from home to hospital for Lucas County GAC patients is 11.5
minutes, with 50 percent of patients traveling less than 8.7 minutes. (Town, Tr. 3693-
3694; PX02148 at 030, 140 (Y 52, Ex. 5) (Town Expert Report), in camera). Accord (at
000032 (4 52) (Guerin-Calvert Expert Report), in camera) (the vast majority of patients
travel less than 20 minutes for health-care services).

While travel time is important, patients usually rank availability of a service, access to a
particular physician, and alignment of a patient’s insurance company ahead of the
geographic location of the hospital. (Wakeman, Tr. 2510; RX71(A) at 000021, n.22, in
camera).

b. Non-Lucas County hospitals
The primary reason patients who live in Lucas County do not travel outside of Lucas

County is distance. (Radzialowski, Tr. 649; Sheridan, Tr. 6681; see also Pirc, Tr. 2184;
Pugliese, Tr. 1451; Andreshak, Tr. 1768).
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Hospitals in countiés adjacent to Lucas County are not acceptable alternatives for one
MCO’s Lucas County members. (Pugliese, Tr. 1451).

Wood County Hospital, located in Bowling Green, Ohio, is approximately 25 miles and
35 minutes from downtown Toledo. (Korducki, Tr. 475, 504-505; see PX00900 (Map
of Northwest Ohio)).

Wood County Hospital routinely reviews Ohio Hospital Association data to track
patient flow. (Korducki, Tr. 469-470). Wood County Hospital primarily serves the
area south of Route 582 in Wood County, southward to the bottom of Wood County,
and westward into the eastern half of Henry County. (Korducki, Tr. 506, 508-509).

Eighty-one percent of Wood County Hospital’s patient admissions are from ten
contiguous zip codes in this area. (Korducki, Tr. 506). There are no Lucas County zip
codes included in this area. (Korducki, Tr. 509).

Wood County Hospital has approximately 3,600 to 3,700 patient admissions per year.
(Korducki, Tr. 511). In each of the last two years, approximately 100 Lucas County
residents have sought inpatient hospital services at Wood County Hospital. (Korducki,
Tr. 510-511). In other words, approximately 2.7 percent of Wood County Hospital’s
inpatient admissions are of Lucas County residents. (See Korducki, Tr. 510-511).
Some of these Lucas County residents are coming to Wood County Hospital for
bariatric services, for which Wood County Hospital is the only hospital in northwest
Ohio that is a Center of Excellence. (Korducki, Tr. 511-512).

Fulton County Health Center is approximately 30 miles and a 45 minute drive from St.
Luke’s. (Beck, Tr. 384-385; see PX00900 (map of northwest Ohio)).

Fulton County Health Center looks at data provided by the Ohio Hospital Association to
track patient flow. (Beck, Tr. 386-388). Most of Fulton County Health Center’s
patients come from the area around the hospital in Fulton County. (Beck, Tr. 388).

Patients in Lucas County do not come to Fulton County Health Center for GAC
inpatient services. (Beck, Tr. 389; 392-393 (“there’s sufficient health care in Lucas
County that there’s no need to come to [Fulton County Health Center])).

St. Luke’s did not view Wood County Hospital or Fulton County Health Center as
significant competitors. (PX01933 at 047 (Oppenlander, Dep. at 178-179), in camera).

Wood County Hospital and Fulton County Health Center do not compete with Lucas

County hospitals for GAC inpatient services, including obstetrical services. (Pirc, Tr.
2191-2193; Radzialowski, Tr. 648-651; Sandusky, Tr. 1315).
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K. Market Shares and Concentration
1. Framework for evaluating market shares
a. Markets used for generating statistics

The expert witnesses proffered by the parties (hereafter, “experts,” (Town, for
Complaint Counsel and Guerin-Calvert, for Respondent)) utilized different parameters
of the product market in calculating market shares. Complaint Counsel’s expert
calculated market shares based on a market of only those GAC inpatient services
(identified as “diagnostic related groups” or “DRGs” that both ProMedica and St.
Luke’s sold to MCOs. (PX02148 at 019-021). Respondent’s expert included all GAC
inpatient services in her market share calculations. (RX71(A) at 000161; Guerin-
Calvert, Tr. 7726-7727).

The experts treated OB services differently in calculating market shares. Complaint
Counsel’s expert’s calculation of market share for GAC inpatient services excluded
market shares of inpatient OB services. Instead, Complaint Counsel’s expert calculated
market shares of OB services only as a separate market. (PX02150 at 001).
Respondent’s expert’s calculations of market shares for GAC inpatient services
included inpatient OB services. (RX71(A) at 000161-000165).

b. Methodology

The experts utilized different methodologies in calculating market shares. Complaint
Counsel’s expert calculated market shares based on total patient days. (PX02148 at 034
n.97). Respondent’s expert calculated market shares based on billed charges and
discharges. (RX71(A) at 000036-000037, 000162-000163). In addition, Respondent
calculated shares based on staffed beds and registered beds. (RPFF 1051-53).

Market shares can be accurately based on number of discharges, billing charges,
revenue, or patient days. No matter which one is selected, the calculated market shares
“would be unaffected.” (Town, Tr. 3701-3702, 3709-3710).

Patient days, which measure how long a patient stays in the hospital, take the acuity of
the illness or procedure that a patient has into account. (Town, Tr. 3701).

Billed charges are the summation of the retail or list price of hospital services sold to
patients. Billed charges may not give the most accurate view of the marketplace,
because commercial insurers pay discounted prices for services, not the full
chargemaster price. (Town, Tr. 3707-3708; Korducki, Tr. 534-535; Pugliese, Tr. 1507,
in camera; McGinty, Tr. 1195-1196; Sandusky, Tr. 1346-1347, in camera). See F. 499
for definition of chargemaster. .

Discharges measure the number of patients that were admitted and discharged. (Town,
Tr. 3701).
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c. HHI calculations

The U.S. Department of Justice and the Federal Trade Commission utilize the
Herfindahl-Hirschman Index (“HHI”) to measure market concentration. (Answer q 22).

The HHI is calculated by summing the squares of the market shares of all firms in the
market. A transaction that increases concentration by 200 points or more and results in
a highly-concentrated market (HHI over 2,500) is presumed likely to enhance market
power. (Town, Tr. 3696-3699; Merger Guidelines § 5.3).

Complaint Counsel’s expert calculated HHIs for two product markets: GAC inpatient
services, exclusive of OB services; and inpatient OB services. (PX02148 at 021-025;
PX02150 at 001).

Respondent’s expert did not calculate HHIs for any of the proposed product markets in
this case. (Guerin-Calvert, Tr. 7723).

Respondent’s expert admits that the appropriate starting point in merger analysis
involves calculating market shares and HHI concentration indices and that she has
calculated HHIs in previous merger matters where she has testified as an expert.
(Guerin-Calvert, Tr. 7718-7721; PX01925 at 005 (Guerin-Calvert, Dep. at 11)).

2. Calculation of market shares
a. Beds

The hospitals’ shares of registered beds in 2009 are as follows: ProMedica hospitals,
34.3%; St. Luke’s, 9.4 %; Mercy, 32.5%; and UTMC, 9.6%. (PX02123 at 025).*

The hospitals’ shares of staffed beds (Iess non acute-care beds) in 2009 are as follows:
ProMedica hospitals, 39.4%; St. Luke’s, 8.4%; Mercy, 31.7% and UTMC, 8.9%.
(PX02123 at 025).

Before and after the Joinder, ProMedica’s market share is higher than its competitors in
Lucas County, whether calculated by registered beds, beds-in-use, or occupancy. (Joint
Stipulations of Law and Fact, JX00002A 9 17).

b. Billed charges
Based on billed charges, Respondent’s expert calculated market shares of Lucas County

GAC inpatient services, inclusive of inpatient OB services in 2009 as follows:
ProMedica, 46%; St. Luke’s, 7%; Mercy, 35%, and UTMC, 10%. Combined,

* The shares of ProMedica, St. Luke’s, Mercy and UTMC set forth in F. 354-355 do not add up to 100% because
Respondent’s expert also included shares from Fulton County Health Center, Fremont Memorial Hospital, HB
Magruder Memorial Hospital, and Wood County Hospital. See PX02123 at 025.
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ProMedica and St. Luke’s have a 53% share, which is higher than the 45% share of
Mercy and UTMC combined. (RX71(A) at 000162, in camera; see also RPFF 1056).”

Based on billed charges, Respondent’s expert calculated market shares of Lucas County
“commercial discharges” for “GAC + non-GAC + OB +non-OB” in 2009 as follows:
ProMedica, 49%; St. Luke’s, 5%; Mercy, 33%; and UTMC, 9%. Combined,
ProMedica and St. Luke’s have a 54% share, which is higher than the 42% share of
Mercy and UTMC combined. (RX71(A) at 000165, in camera).

c. Discharges

Based on discharges, Respondent’s expert calculated market shares of Lucas County
GAC inpatient services, inclusive of inpatient OB services, in 2009 as follows:
ProMedica, 42%; St. Luke’s, 12%; Mercy, 32%; UTMC, 11%. Combined, ProMedica
and St. Luke’s have a 54% share, which is higher than the 43% share of Mercy and
UTMC combined. (RX71(A) at 000162, in camera).

Based on discharges, Respondent’s expert calculated market shares of Lucas County
“commercial discharges” for “GAC + non-GAC + OB +non-OB” in 2009 as follows:
ProMedica 48%; St. Luke’s, 10%; Mercy, 29%; UTMC, 9%. Combined, ProMedica
and St. Luke’s have a 58% share, which is higher than the 38% share of Mercy and
UTMC combined. (RX71(A) at 000165, in camera).

Internal documents prepared by St. Luke’s indicate the following GAC market shares,
based on discharges of ProMedica and St. Luke’s combined: 67%?° (2008, SLH Core
Service Area); 50.3%’ (2007, SLH Primary Service Area); 53.6% (2009, SLH 80%
Primary Service Area); and 68.4% (2009, SLH Core Service Area). (PX01016 at 003,
in camera; PX01077 at 006; PX01236 at 002; and (PX01235 at 003).

St. Luke’s defines its core service area as the eight zip codes surrounding St. Luke’s,
where 55-60 percent of the admission base comes from, and defines its primary service
area as where approximately 80 percent of St. Luke’s patients come from. (Rupley, Tr.
1944, 1949; PX01077 at 008; PX01418 at 005; PX01077 at 008).

An internal document prepared by ProMedica in its 2008 Presentation to Standard &
Poor’s indicates that ProMedica’s market share of the Toledo Metropolitan Statistical
Area, in 2006, based on discharges, was 45%, while St. Luke’s was 10%. (PX00270 at
025).

3 The shares of ProMedica, St. Luke’s, Mercy and UTMC set forth in F. 357-358 do not add up to 100% because
Respondent’s expert also included shares from Wood, Michigan, and the Cleveland Clinic. See RX71(A) at
000162, 00165.

8 These statistics include only St. Luke’s, TTH, and Flower, and do not include ProMedica’s Bay Park, market

shares.

7 Ibid.
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d. Patient days

Based on patient days, Complaint Counsel’s expert calculated market shares of Lucas
County GAC inpatient services, exclusive of OB services pre-acquisition, as follows:
ProMedica, 46.8%; St. Luke’s, 11.5%; Mercy, 28.7%; UTMC, 13%. Post-acquisition,
ProMedica has a 58.3% market share. (PX02148 at 143 (Town Expert Report, Ex. 6, in
camera); see also PX02150 at 001-002 (market share chart)).

The market shares calculated by Complaint Counsel’s expert do not change materially if
tertiary and quaternary services are included. (Town, Tr. 3714-3715; Guerin-Calvert,
Tr. 7694-7695).

The market shares calculated by Complaint Counsel’s expert do not change materially if
Wood County Hospital and Fulton County Health Center are included. (Town, Tr.
3711-3712).

Using Complaint Counsel’s expert’s calculations in F. 364, ProMedica’s market share is
60% higher than Mercy’s for GAC inpatient services. (PX02148 at 036 ( 66) (Town
Expert Report, in camera)). UTMC’s 13% market share is less than one-third of
ProMedica’s market share. (See PX02148 at 143 (Town Expert Report, Ex. 6, in
camera); PX02150 at 001 (Market share chart)).

Based on the market definition and shares in F. 342-343 and 364, Complaint Counsel’s
expert calculated HHIs and concluded that the pre-acquisition HHI was 3312; the
change in the HHI was 1078.2, well above the 200 point threshold of the Merger
Guidelines; and the resulting post-acquisition HHI is 4391, well above the 2500
threshold to be considered “highly concentrated.” PX02148 at 034 (61), 143 (Exhibit
6) (Town Expert Report), in camera; PX02150 at 001; Town, Tr. 3703-3704).

3. Conclusion
Respondent’s expert conceded that, using her relevant market definition (F. 342-343),
the pre-HHI meets the Merger Guidelines’ presumption of a highly concentrated market
and that the post-HHI would be around 4000. (Guerin-Calvert, Tr. 7730).
Regardless of which methodology or market parameter is used, the Joinder significantly
increases concentration in the already highly-concentrated Lucas County GAC inpatient
services market. (Town, Tr. 3702-3705).
L. Background Facts Regarding St. Luke’s Joinder with ProMedica

St. Luke’s was struggling financially in the years preceding the Joinder. (Part IL.N.,
infra).

St. Luke’s had an operating loss of {-} million in 2007, {-} million in 2008, and
{-} million in 2009. This amounted to operating margins of {-} percent in 2007,
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{-} percent in 2008, and {-} percent in 2009. (RX56 at 000006 (Table 1), in
camera).

The overall cost coverage ratio for St. Luke’s, including MCOs, government payors,
and self-pay, was {

1. (RX56 at 000010).

The cost coverage ratio for St. Luke’s, including only Anthem and MMO, which
combined represent approximately {Jll} percent of St. Luke’s total revenue, was

(RX56 at 000010, in camera).

The cost coverage ratio for St. Luke’s, including only Medicare and Medicaid, which

represent approximately {Jll} percent of St. Luke’s total revenue, was §
}. (RXS56 at

000010, in camera).

In the first eight months of 2010, St. Luke’s contract reimbursement rates with
commercial payors, other than {-}, exceeded its costs. (Dagen, Tr. 3239-3240, in
camera; PX00512 at 001 (Aug. 2010 year-to-date payor cost ratio spreadsheet), in
camera). In 2009, St. Luke’s contract reimbursement rates with commercial payors
exceeded its costs, except for {J} and (. PX00519 at 001, in camera).

The cost coverage ratio figures set forth in F. 373-375 indicate that St. Luke’s
payments, overall, were not covering St. Luke’s total costs and were generating losses.
(Den Uyl, Tr. 6440-6443, in camera).

St. Luke’s unrestricted reserves decreased from {|J} million at the end of 2007 to
(R 2t the end of 2009. (RX56 at 000016 (Table 9), in camera).

From the end of 2007 through the Joinder St. Luke’s was using the reserve fund 'to fund
losses and the capital commitments it needed. (Den Uyl, Tr. 6460, in camera).

Members of St. Luke’s Board of Directors (hereafter, the “Board”) were concerned
about the use of cash reserves, although Mr. Wakeman estimated on March 31, 2010
that St. Luke’s had “only accessed the reserves for about {.} million [in] the past 24
months to pay for part of the pension shortfall requirements and the new tax. That has
been offset by gains of almost {J} million in the market in the past year.” (PX00923
at 001, in camera).

“EBITDA?” stands for earnings before interest, taxes, depreciation, and amortization.
(Den Uyl, Tr. 6424-6425).

St. Luke’s EBITDA margin was {.} percent in 2007, {.} percent in 2008, and {-}
percent in 2009. The average EBITDA margin of comparably rated hospitals was 9.6
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percent in 2007, 7.7 percent in 2008, and 8.1 percent in 2009. (Den Uyl, Tr. 6425,
RX56 at 000006-000007 (Tables 3 and 4), in camera).

St. Luke’s investment portfolio cash reserves earned {.} percent on its reserve fund
over the ten year period ending December 31, 2009. (RX56 at 000041 ( 97), in
camera).

St. Luke’s investment portfolio cash reserves lost {.} percent on its reserve fund over
the three year period ending December 31, 2009. (RXS56 at 000041 (4 97), in camera).

For the period of 2005 through 2008, St. Luke’s capital expenditures were over {-}
million per year. Because cash reserves were declining, in 2009 St. Luke’s reduced its
capital expenditures in 2009, to about {.} million, in order to preserve liquidity. (Den
Uyl, Tr. 6461, in camera).

An August 10, 2009 document, prepared for St. Luke’s Hospital (“SLH”) Board of
Directors (“Board”) by St. Luke’s senior leadership and entitled “Framing the SLH
Strategy Discussion for Dan Wakeman and the Board” (“Strategy Discussion”
document), posed the question, “What led us to where we are at today?” Answering
that question, the document states: “exclusive managed care networks and a decrease in
SLH core physicians (and perhaps and aging facility)” had caused a volume problem for
St. Luke’s and that this volume problem “caused St. Luke’s to be a taker in managed
care negotiations, not a setter [of rates].” (PX01390 at 001), in camera; Wakeman, Tr.
2640, 2643, in camera).

The Strategy Discussion document identified in F. 386 states that through advertising
and increasing physicians, St. Luke’s had been able to increase its volume, but that “due
to a lack of negotiating power with managed care companies we are now straddled with
significantly low reimbursement rates as set forth in our managed care contracts.”
(PX01390 at 002 (] 5), in camera).

In August 2009, St. Luke’s key strategic issue in the near term was identified as
“extremely low reimbursement rates from third party payors.” (PX01390 at 002 ( 6),
in camera).

In August 2009, St. Luke’s had two options in the short term: “(1) St. Luke’s develops a
compelling argument to increase contracted rates with its major managed care
customers (MMOH, Anthem, Aetna, etc.) as an independent. (2) St. Luke’s enters into
an affiliation/partnership with a local health system with the express purpose to raise
reimbursement rates to the level of our competitors. This affiliation may be as simple a
partnering on clinical service lines or one that is more fully integrated. (PX01390 at
002, in camera; Wakeman, Tr. 2640, 2643, in camera).

In August or September 2009, a presentation was given to the Board, prepared by St.
Luke’s senior leadership and entitled “Options for St. Luke’s — St. Luke’s is now at a
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crossroads” (“Options Presentation”). (PX01018 at 001, in camera; Wakeman, Tr.
2655-2656, in camera). ’

The Options Presentation advised the Board that “St. Luke’s is being grossly underpaid.
St. Luke’s has tried to gain revenue through volume: Even though volume has
increased due to strategic initiatives, [it] has not been enough to offset costs and still
have acceptable margin.” (PX01018 at 003, in camera).

The Options Presentation advised the Board that: “There is no perfect option. Going it
alone is extremely challenging. In respect to collaboration, some organizations are a
better fit culturally (along with mission); others are a better fit strategically/
financially.” (PX01018 at 007, in camera).

The Options Presentation described St. Luke’s first option as: “Remain independent.
Surgically remove all financially losing services/ programs until accepted margin is
realized.” With respect to this option, the Options Presentation noted that St. Luke’s
was already the low cost provider in the area, and further cuts would be “very painful,”
including “cut[ting] major services and programs (downsizing), not just rightsizing.”

St. Luke’s would become a “limited” provider and no longer able to fulfill its mission of
fully serving the community. (PX01018 at 008, in camera; PX01283 at 002 (noting that
major reductions to get St. Luke’s to “break even will have to come from massive
program reduction, like stop hearts, OB and implants”).

The Options Presentation identified a second option for St. Luke’s as: “Push the payors.
Provide compelling argument to raise SLH reimbursement rates to an acceptable
margin. In essence, the message would be pay us now (a little bit more) or pay us later
(at the other hospital system contractual rates).” With regard to this option of getting
increased reimbursement rates, the Board was advised that St. Luke’s needed to be
“prepared to fall back on a ‘collaborating partner strategy.”” (PX01018 at 009, in
camera).

The Options Presentation identified three additional options, involving affiliation with
either ProMedica, Mercy or UTMC. (PX01018 at 014-017).

With regard to the option of affiliating with ProMedica, the Options Presentation
advised the Board that ProMedica would bring, among other things, strong managed
care contracts, a “huge” cash inflow, directly, and indirectly through inclusion in
Paramount network; likelihood of upgrade to St. Luke’s campus; improved information
technology (“IT”) systems; a good history of execution; and a greater likelihood of local
control, due to ProMedica’s system being regionally owned and controlled. (PX01018
at 014, in camera).

As stated in the Options Presentation, the option of affiliating with Mercy would bring,
among other things, a mission that was “in line”” with St. Luke’s mission, high quality,

some upgrading of St. Luke’s campus, and some cash inflow, although not as much as

St. Luke’s believed ProMedica would supply. The document also noted a history of
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inconsistent execution and that local control would be less, due to the system being
governed out of Cincinnati. (PX01018 at 015, in camera).

With regard to the option of affiliating with UTMC, the Options Presentation noted that
St. Luke’s and UTMC were “already down the path as to what an affiliation might look
like.” (PX01018 at 016, in camera). UTMC began exploring an affiliation with St.
Luke’s in late 2008, and signed a non-exclusive Memorandum of Understanding in
April 2009. (PX02203 at 001; Wakeman, Tr. 2857; Gold, Tr. 224-225, 239).

Factors relating to the option of affiliating with UTMC included: the largest and most
stable employer in the area, with state of Ohio backing; a source of physicians and other
health professionals; with 4 of 8 board members to be representatives from St.
Luke’s/OhioCare, the “[o]pportunity for this new Board to truly govern the medical
facilities on both campuses™; and UTMC’s “low patient satisfaction with
academic/union corporate culture,” and whether an affiliation with UTMC would give
St. Luke’s “enough managed care clout.” (PX01018 at 016-017, in camera).

The Options Presentation identified 8 factors for determining an acceptable partner: (1)
cultural compatibility; (2) capital access; (3) expense management; (4) affordable
physician strategy; (5) vision for competitive community services (especially at the St.
Luke’s campus); (6) projected risk and opportunity in a “reformed” health-care market
(such as limited dependence on insurance products); (7) advantages over “go it alone”
/ other partner options (such as “multi-market”); (8) do-able (legal, regulatory
considerations); (9) quality; and (10) impact on community. (PX01018 at 021, in
camera).

The Board determined not to undertake service cuts. Potential service cuts as an option
for going forward were not “a major topic of discussion” because the idea was
distasteful to the Board. (Black, Tr. 5703-5704).

An October 30, 2009 update regarding St. Luke’s affiliation options, entitled
“Affiliation Analysis Update, St. Luke’s Board of Directors” (the “October 2009
Affiliation Update”) identified 13 factors for determining an acceptable partner: (1)
cultural compatibility; (2) overall effect on employees; (3) governance; (4) capital
access; (5) expense management; (6) revenue / reimbursement enhancement; (7)
effective physician strategy; (8) vision for competitive community services (especially
at the St. Luke’s campus); (9) projected risk and opportunity in a “reformed” health-
care market (such as limited dependence on insurance products); (10) advantages over
“go it alone” / other partner optfons (such as “multi-market”); (11) do-able (legal,
regulatory considerations); (12) quality; and (13) impact on community. (PX01030 at
007, in camera; Wakeman, Tr. 2959-2960, in camera; Black, Tr. 5634-5635, in
camera).

All of the factors identified in F. 402 were important to the Board, and the ranking

reflected the overall opinion of the Board as to the relative importance of each factor.
(Black, Tr. 5635, in camera).
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The October 2009 Affiliation Update summarized the various ongoing affiliation
discussions with Mercy, UTMC and ProMedica. Preliminary discussions with Board
leadership of hospital systems began prior to August 2008. Discussions began with
regard to a joint venture with Mercy in August 2008. Discussions with UTMC began in
February 2009, with respect to a shared governance model. Discussions began with
ProMedica upon signing a non-exclusive, confidentiality agreement in July 2009.
(PX01030 at 002-006, in camera).

The October 2009 Affiliation Update evaluated in considerable detail the advantages
and disadvantages of an affiliation with each Mercy, UTMC and ProMedica, applying
each of the 13 factors noted in F. 402. (PX01030 at 015-017, in camera).

By October 2009, Mr. Wakeman seriously questioned whether it would “really make
sense for our best ability to service this community long term to stay independent”
given St. Luke’s “very disappointing” financial performance, health-care reform
requirements, capital demands, difficulty with recruitment, below market compensation,
and a plant that needed updating. (PX01283 at 002, in camera; Wakeman, Tr. 2949-
2950, in camera).

At a November 4, 2009 Board meeting, St. Luke’s Board directed management to
“vigorously pursue specific service line joint ventures with provider systems in the
community.” (Wakeman, Tr. 2965-2966, in camera).

St. Luke’s CEO, Mr. Wakeman, did not agree with the Board’s approach on November
4, 2009, as he believed it was not sufficiently focused to resolve St. Luke’s serious
financial problems. He believed that the November 4 board meeting “was an example
of how large boards have an arduous time making difficult decisions. They are
struggling with losses of $2 million a month and holding onto independence.” (RX880
at 000001; Wakeman, Tr. 2967, in camera).

The Board received another update on affiliation at a Board meeting on December 15,
2009. (PX01016 at 001, in camera) (the “December 2009 Affiliation Update™).

The December 2009 Affiliation Update included updates on certain of St. Luke’s
financial metrics, such as net patient care revenue and operating expenses, which
indicated that, while both had increased since 2007, operating expenses were still
exceeding net patient care revenue. A detailed analysis of cost and revenue per case
further showed that in 2008, St. Luke’s cost per case exceeded net revenue, and that St.
Luke’s was the only hospital in the area where this was true. (PX01016 at 002, 008, in
camera).

The December 2009 Affiliation Update also fepbrted certain corrective actions St.

Luke’s had implemented, including its readmission to Anthem’s network as of July
2009. (PX01016 at 005).
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The December 2009 Affiliation Update reports that despite positive results in a variety
of areas, “[t]he Bottom Line is...We have a major insurance/managed care payment
issue.” (PX01016 at 008, in camera).

As part of the December 2009 Affiliation Update, St. Luke’s management presented St.
Luke’s Average Payor Rates Compared to Market Median, which concluded that St.
Luke’s managed care contracts yielded a weighted average of {-} percent below the
Toledo market median for inpatient services. The overall rates from MMO, St. Luke’s
largest payor, were noted to be approximately {.} percent below the Toledo market
median. When evaluated by service line, it was determined that, as to St. Luke’s top 8
commercial payors, the more high-end commercial services St. Luke’s performed, the
more money it lost. (PX01016 at 010-011, in camera)).

As part of the December 2009 Affiliation Update, St. Luke’s management presented the
following “pressing concerns” to St. Luke’s Board: Debt service coverage ratio: in non-
compliance; IT upgrade: {JJJJlE million net dollars (without operational expenses);
Moody’s Investors Service, Inc. (“Moody’s”) possible bond downgrade; SLH employee
pay rates falling behind; Building upgrades: SLH average age of plant ratio nearly
{-} well over the 75th percentile benchmark; defined benefit pension funding /
expense; New state of Ohio hospital tax; continued increase in bad debt/charity care;
and impending health-care reform. (PX01016 at 014, in camera; Wakeman, Tr. 2992,
in camera).

At the end of 2009, St. Luke’s CEO Wakeman advised the Board that under then-
current conditions, St. Luke’s would be able to survive between three and five years,
and that if St. Luke’s was able to get rate increases under contracts with two of St.
Luke’s largest commercial payers, St. Luke’s could survive four to seven years.

(Wakeman, Tr. 2624-2625).

In its December 23, 2009 “Material Event Notice,” to its bond insurer Ambac
Assurance Corp. (“AMBAC”) (F. 907), St. Luke’s stated that its “plan to address its
future covenant compliance is to attempt to negotiate new, or renegotiate existing
contracts with its insurance carriers.” St. Luke’s also stated that it “may explore other
options, including but not limited to exploring an affiliation with another health
system.” (RX183 at 000004; Gordon, Tr. 6816-6817, in camera).

At the December 15, 2009 St. Luke’s Board of Directors meeting, three St. Luke’s
Board members, Mr. Bachey, Mr. Schultz, and Dr. Houston, expressed the view that for
St. Luke’s an affiliation was inevitable; St. Luke’s would have to merge with somebody
within the next three years. (Wakeman, Tr. 2999-3000, in camera).

The December 2009 Affiliation Update described the pros and cons of affiliating with
ProMedica, Mercy or UTMC. (PX01016 at 023-024, in camera).

As to the option of affiliating with Mercy, the December 2009 Affiliation Update to the
Board identified the “pros™ as: a mission and culture of quality consistent with St.
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Luke’s; some favorable insurance contracts; some investment in St. Luke’s campus; and
financial stabilization of organization’s ability to serve and expand. The “cons” of St.
Luke’s affiliating with Mercy were identified as: very limited local governance and
control, with the “system” having a priority over local circumstances; recent history of
poor physician decisions/relations; and could increase prices/cost to the community.
(PX01016 at 023, in camera).

As to the option of affiliating with UTMC, the December 2009 Affiliation Update to the
Board identified the “pros™ as: exciting/compelling vision for the future; some
opportunity for St. Luke’s to make a mark re: a future health-care system; history of
working together; access to future physicians; and benefit to the community. The
“cons” of St. Luke’s affiliating with UTMC were identified as: limited help with regard

“to insurance contracts; bureaucracy resulting from being a state institution; difficulty

working together on many levels; and could increase prices/cost to the community.
(PX01016 at 024, in camera; see also PX01018 at 008, 016).

As to the option of affiliating with ProMedica, the December 2009 Affiliation Update to
the Board identified the “pros” as: favorable insurance contracts (also Paramount);
access to capital; investment in St. Luke’s campus; potential for local governance and
control; solid physician strategy and infrastructure; and financial stabilization of
organization’s ability to serve and expand. The “cons” of St. Luke’s affiliating with
ProMedica were identified as: some quality measures are poor; history of poor relations
with partners/affiliates; and could increase prices/cost to the community. (PX01016 at
023, in camera). '

On December 15, 2009 St. Luke’s CEO, Mr. Wakeman, recommended to the St. Luke’s
and OhioCare’s Board of Directors that St. Luke’s pursue affiliating with ProMedica.
(Wakeman, Tr. 2996, in camera).

On December 15, 2009, St. Luke’s Board of Directors voted to pursue exclusive
discussions with ProMedica for ninety days with an intent to enter into a joinder.
(PX01457 at 004, in camera; Black, Tr. 5646-5647, in camera).

St. Luke’s Board decided not to pursue affiliation with Mercy based upon several
issues, including concerns about a lack of local governance and §

}, and was an
issue for the Board. (Wakeman, Tr. 2560-2561, 2980-2982, in camera; Black, Tr.
5647-5648, in camera; PX01583 at 002, in camera;, PX01457 at 004, in camera; Shook,
Tr. 1000-1001, in camera; RX16 at 024-025 (Bazeley, Dep. at 91-94)).

St. Luke’s Board decided not to pursue affiliation with UTMC principally because

UTMC’s proposed board structure was not acceptable to St. Luke’s, due to UTMC’s
wanting to maintain full veto power; and the potential cultural incompatibility between
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UTMC’s state institution and union culture with St. Luke’s culture. (Wakeman, Tr.
2556-2557; Black, Tr. 5648, in camera).

ProMedica and St. Luke’s signed a Memorandum of Understanding on January 15,
2010 to “provide a framework for their discussions” for a proposed transaction in which
OhioCare and its subsidiaries including St. Luke’s “would become an integral part of
ProMedica.” (Hanley, Tr. 4545; RX1912 at 000001, in camera; Oostra, Tr. 5849).

ProMedica and St. Luke’s signed the Joinder Agreement on May 25, 2010. (PX00058
at 001; Hanley, Tr. 4628, in camera).

The Joinder Agreement commits ProMedica to “maintain [St. Luke’s] using its current
name and identity and at its current location for a minimum of ten (10) years . .. as a
fully operational acute-care hospital providing the following services: emergency room,
ambulatory surgery, inpatient surgery, obstetrics, inpatient nursing and a CLIA certified
laboratory.” (PX00058 at 023, 045-046; Hanley, Tr. 4631-4632, in camera; Oostra, Tr.
5856).

In the Joinder Agreement, ProMedica agreed to provide St. Luke’s $30 million in
capital to fund capital projects such as those that St. Luke’s had deferred because it
lacked the funds needed to pay for them. (Hanley, Tr. 4628, in camera; PX00058 at
021, 056; Johnston, Tr. 5351-5352, 5372).

The capital commitment referred to in F. 429 was to be used for capital projects at St.
Luke’s, including converting semi-private rooms to private rooms, updating St. Luke’s
IT systems, constructing an outpatient lobby, renovating the heart center, moving
administrative services, expanding surgical areas, and increasing the private postpartum
area and well infant nursery. (Hanley, Tr. 4628, in camera; PX00058 at 056).

The Joinder Agreement maintains St. Luke’s existing medical staff, bylaws, rules, and
regulations. (PX00058 at 046).

The Joinder Agreement provides that St. Luke’s would become a participating provider
in Paramount upon closing. (Hanley, Tr. 4631, in camera; PX00058 at 022-023).

A stated objective in the Joinder Agreement is optimization of health benefits by
continued local board governance and oversight of charitable assets. (PX00058 at 007).

Pursuant to the Joinder Agreement, St. Luke’s would hold 25 of 27 board seats,
reserving 2 to be appointed by ProMedica. ProMedica holds a reserve power to
approve nominees for St. Luke’s Board, “which approval shall not be unreasonably
withheld.” (PX00058 at 009). ProMedica also holds reserve powers to remove any
director, trustee or other board member of St. Luke’s without cause, except that during
an initial governance period of no less than 3 years, removal must be with cause.
(PX00058 at 016-017). ’
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ProMedica’s reserve powers under the Joinder Agreement also include the right to
approve budgets, debt issuance, amendments to governing documents, and to appoint
(or remove) St. Luke’s president, secretary and/or treasurer, after prior consultation with
St. Luke’s. (PX00058 at 017-018).

The St. Luke’s Board vote to approve the Joinder was unanimous, with one abstention.
(Black, Tr. 5660, in camera; RX1235 at 004, in camera).

M. Competitive Effects
1. Competitive significance of St. Luke’s
a. Hospitals’ views on competitive significance of St. Luke’s

ProMedica considers Mercy to be its most significant competitor in the Toledo area.
(Oostra, Tr. 5803-5804; Wachsman, Tr. 4866; Randolph, Tr. 6934-6935).

ProMedica considers Mercy to be its most significant competitor because of Mercy’s
size and backing by Catholic Health Partners, its access to capital, ability to make
investments in communities, and re-entry into the physician employment business, and
because it is a multi-hospital system that virtually mirrors the ProMedica system.
(Oostra, Tr. 5803-5805).

Mercy considers ProMedica to be its most significant competitor in the Toledo area.
(Shook, Tr. 1091-1092, in camera). Marketing studies commissioned by Mercy reflect
a high-degree of competition between ProMedica and Mercy. (Shook, Tr. 1090-1091,
in camera;, PX02534 at 003, 006, 013, 020, 023, in camera; RX250 at 000005, 000013,
000018, in camera).

The CEOs of both ProMedica and St. Luke’s agree that, before the Joinder, St. Luke’s
viewed ProMedica as its “most significant competitor.” (Wakeman, Tr. 2511, 2523-
2527; Oostra, Tr. 6040).

St. Luke’s CEO, Mr. Wakeman, after joining St. Luke’s in 2008, had as his goal to
regain volume from ProMedica in St. Luke’s core and primary service areas.
(Wakeman, Tr. 2504-2505).

b. MCOs’ views of competitive significance of St. Luke’s
MCOs believe that, because of their broad service offerings and geographic reach
throughout the Toledo metropolitan area, MCOs must have either Mercy or ProMedica

in their health plan. (RX27 at 000005 (Sheridan, Dep. at 15), in camera; PX02067 at
003, in camera).

While a ProMedica-UTMC network is attractive, a St. Luke’s-UTMC network would
not be attractive. (Town, Tr. 3785-3786, in camera).
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United considers the ProMedica and Mercy hospitals to be extremely similar in terms of
their location and the types of services and acuity of care they offer. (Sheridan, Tr.
6616-6618).

When (i} and ProMedica were unable to reach an agreement {r}

substituted Mercy for ProMedica in its network. (PX01902 at 014 ({ }, IHT at
48-49, in camera)).

MMO considers Mercy and ProMedica to be each other’s primary competitor. (RX46
at 000008 (Pirc, IHT at 23-24), in camera).

All of the MCOs operating in Lucas County have had either ProMedica or Mercy or
both in their networks. (Guerin-Calvert, Tr. 7329).

Patients cannot get all of the services they may need from only St. Luke’s. (Buchrer,
Tr. 3092).

MCOs could not replace ProMedica with St. Luke’s. (Town, Tr. 4057, 4081; RX204 at
000004 (Pugliese Dep. at 11), in camera; RX205 at 000004 (Radzialowski, Dep. at 10-
11), in camera). Because St. Luke’s does not offer the high level services, such as
transplants, MMO, for example, needs to include other hospitals in its network in order
to meet all its members’ needs. (Pirc, Tr. 2280).

c. Patients’ views, as reflected in consumer preference surveys

A 2006 survey conducted for St. Luke’s revealed that in St. Luke’s core service area, St.
Luke’s (45%) and TTH (24%) were the top two hospitals that came to mind when
consumers were asked about hospitals in the area. (PX01352 at 007; Wakeman, Tr.
2521). The consumer survey found that St. Luke’s was preferred by 44% of consumers
in the core service area and TTH was second, with 21%. (PX01352 at 007; Wakeman,
Tr. 2522).

A 2008 survey conducted for St. Luke’s revealed, similarly to 2006, that in St. Luke’s
core service area, St. Luke’s and TTH were the top two hospitals that came to mind
when consumers were asked about hospitals in the area, and the top two preferred
hospitals. (PX01077 at 009-014; Wakeman, Tr. 2523). Forty-two percent of residents
in St. Luke’s primary service area selected TTH as St. Luke’s most direct competitor
and another 8 percent selected Flower Hospital. (PX01169 at 042; Rupley, Tr. 1958-
1959). UTMC was selected by 8 percent and St. Vincent by 16 percent of residents.
(PX01169 at 042; Rupley, Tr. 1958-1959).

In the same 2008 survey as described in F. 451, St. Luke’s was identified most often as

the preferred hospital for “routine care,” followed by TTH. (PX01169 at 015; Rupley,
Tr. 1953-1955).
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d. Diversion analysis substitutes

Diversion analysis is a commonly used method to quantify the degree of substitutability
between hospitals or hospital systems. In the context of a hospital merger, the diversion
ratio measures the predicted share of a hospital’s patients that would go to a specific
alternative if that hospital was no longer available. (Town, Tr. 3771, in camera).

Diversion analysis relies on hospital claims data, and estimates a hospital choice model
by examining the choices patients make with respect to which hospital to use. (Town,
Tr. 3772-3773, in camera; PX02148 at 046-047 (Y 88) (Town Expert Report), in
camera).

In a diversion analysis, the higher the diversion, the higher the substitutability of the
hospitals. (Town, Tr. 3773, in camera; PX02148 at 046-047 ( 88) (Town Expert
Report), in camera). ‘

Complaint Counsel’s expert, Professor Town, performed a diversion analysis to
measure the predicted share of a specific hospital’s patients that would go to a specific
alternative hospital or hospital system if the first hospital were no longer available.
Professor Town’s analysis examined the entire Greater Toledo Area and reported the
results for each MCO’s member population. (PX02148 at 046-047 (] 88 and n.136)
(Town Expert Report), in camera).

The diversion analysis described in F. 456 shows that if St. Luke’s were not available,
for {-} patients, {.} percent would go to a ProMedica hospital, {.} percent
would go to a Mercy hospital and {-} percent would go to UTMC. (Town, Tr. 3775-
3776, in camera; PX01850 at 020 (Table 3) (Town Rebuttal Report), in camera).
Diversion analysis for {JJJl} patients reveals that ProMedica is St. Luke’s closest
competitor. (Town, Tr. 3775-3776, in camera; PX01850 at 020 (Table 3) (Town
Rebuttal Report), in camera).

The diversion analysis described in F. 456 shows that if ProMedica hospitals were not
available, for {-} patients, the second largest number of patients {-} percent
would have gone to St. Luke’s. (Town, Tr. 3775-3776, in camera; PX01850 at 020
(Table 3) (Town Rebuttal Report), in camera).

Professor Town’s diversion analysis (F. 456) demonstrates that for {| Gz

}, ProMedica is St. Luke’s closest
substitute; for FrontPath, St. Luke’s is ProMedica’s closest substitute; and for {-},
ProMedica is the second-closest substitute for St. Luke’s. (Town, Tr. 3777, in camera;
PX01850 at 020 (Table 3) (Town Rebuttal Report), in camera).

In a year-by-year diversion analysis (F. 456), {-} enrollees’ diversion from St.
Luke’s to ProMedica is increasing, reflecting the relatively recent addition of
ProMedica to {|JJJl} network. (Town, Tr. 3780-3781, in camera; PX01850 at 018
(Table 2) (Town Rebuttal Report), in camera).
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Based on the diversion analysis (F. 456), Mercy is ProMedica’s closest substitute and
St. Luke’s is ProMedica’s second-closest substitute. (Town, Tr. 3777-3778, in camera;
PX01850 at 020 (Table 3) (Town Rebuttal Report), in camera).

e. Other indicators of competitive significance of St. Luke’s

St. Luke’s is the third-largest hospital in the market based on commercial volume. St.
Luke’s had 2,846 commercial discharges between July 1, 2009 and March 31, 2010,
exceeded only by St. Vincent and TTH. (PX02148 at 171 (Town Expert Report), in
cameraq).

St. Luke’s provides care to approximately ten commercially insured patients per day.
(PX02137 at 055, in camera). By comparison, ProMedica’s hospitals provide care to
approximately 53 commercially insured patients per day. (PX02137 at 056, in camera).

ProMedica and St. Luke’s competed to attract patients, especially those who reside
between ProMedica’s hospitals and St. Luke’s. (Oostra, Tr. 6041-6042).

Prior to the Joinder, ProMedica and St. Luke’s also competed to attract and retain
physicians. (Oostra, Tr. 6040-6041).

Pursuant to the Joinder Agreement, St. Luke’s was added to the provider network of
ProMedica’s health-insurance subsidiary, Paramount. (PX00058 at 022-023 (Joinder
Agreement § 6.2(1)); PX00140 at 002).

ProMedica expected that volume shifts to St. Luke’s away from ProMedica hospitals
would “undoubtedly occur” after St. Luke’s joined Paramount. (Randolph, Tr. 7099-
7100, in camera). In particular, ProMedica expected patients residing in the area
around St. Luke’s to be most likely to switch from ProMedica hospitals to St. Luke’s.
(Randolph, Tr. 7100, in camera).

ProMedica estimated that {| i} Paramount commercial inpatient admissions at
ProMedica hospitals would be redistributed from ProMedica to St. Luke’s if St. Luke’s
was added to Paramount’s network. (PX00040 at 007, in camera).

ProMedica estimated if St. Luke’s was included in the Paramount network, the potential
risk of lost margin annually to Flower Hospital was {-} million if every
Paramount discharge at Flower from St. Luke’s primary zip codes left Flower for St.
Luke’s. (PX00240 at 002, in camera).

St. Luke’s also believed that if it was readmitted to Paramount, it would gain patients
currently going to TTH. (Rupley, Tr. 2010, in camera).

ProMedica estimated that St. Luke’s readmission to Anthem’s network in 2009 would
cost ProMedica {-} million in gross margin annually. (PX00333 at 002, in camera).
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f. Competitive significance of location in southwest Lucas
County

() Demographics of southwest Lucas County

Southwest Lucas County is a desirable area for a hospital to be located. (Oostra, Tr.
6036-6037; PX00009 at 029 (ProMedica Credit Presentation) (“desirable section of the
Toledo metro area where PHS lacks a physical presence”). St. Luke’s CEO believes
that St. Luke’s location is “terrific” and places it in a “favorable” position. (Wakeman,
Tr. 2477). St. Luke’s is easily accessible from major highways, and its location
provides it with access to a growing population of employed and commercially insured
patients. (Wakeman, Tr. 2479-2481; PX01911 at 015 (Wakeman, IHT at 53-55), in
camera; Qostra, Tr. 6036-6038; Nolan, Tr. 6287, in camera (St. Luke’s is “in a highly
visible area, right off the highway, good highway access, and it’s an area with good

‘demographics, reasonable population growth and good average household incomes.”)

PX01132 at 002-004 (St. Luke’s evaluation), in camera).

The area surrounding St. Luke’s is growing and “more and more [is] being built in the
adjoining communities to Maumee.” (Shook, Tr. 927). The area surrounding St.
Luke’s contains “very good demographics” with “a reasonably well-affluent
community” and a “better insured population” than the rest of Lucas County. (Shook,
Tr. 926-927; Wakeman, Tr. 2477, 2479).

The January 2011 study titled “Clinical Integration Strategy” developed for ProMedica
by Navigant Consulting outlined clinical service consolidation recommendations for
ProMedica. One of Navigant’s recommendations is that: “SLH will serve as the
gateway facility to the southern and western portions of the Toledo MSA.” (PX02386
at 010, in camera). See also PX01215 at 003 (Navigant Presentation: ProMedica
Health System Market and Facility Assessment Summary), in camera (“good access
and visibility from the Interstate™).

(ii) MCOs’ views

MCOs recognize that a hospital’s location within Lucas County is important because
community members prefer hospitals close to them. (Pugliese, Tr. 1450-1452
(Anthem’s Lucas County members “will stay closer to home for common services,
preventative care services.”); (Pirc, Tr. 2184 (“if a loved one is in the hospital, you’d
rather be ten minutes away than an hour away . . . .”); ¢f- Radzialowski, Tr. 634 (“. ..
people do develop connections with their local hospital. You know, their babies, that’s
where they have babies. Their parents might have died there. They know people that
work there. They sit on the board.”)).

MCOs believe that a hospital’s location in Lucas County is an important factor in

contract negotiations. (Radzialowski, Tr. 663; Pirc, Tr. 2199; Pugliese, Tr. 1451-1452,
1459).
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Specifically, St. Luke’s location was important to MCOs in configuring their networks.
(Pirc, Tr. 2195-2196; Pugliese, Tr. 1442-1443; Radzialowski, Tr. 713-714, in camera,
Sheridan, Tr. 6672-6673; see also Town, Tr. 3627, 3651).

MMO’s Vice President of Network Management, believed that a network without St.

Luke’s would leave a fairly sizable geographic hole in MMO’s network and that MMO
needed St. Luke’s in its network to have a marketable product at all. (Pirc, Tr. 2195,
2266-2267).

Greg Radzialowski, Senior Network Manager of Aetna, believes that Mercy is unable to
cover the southwest portion of Lucas County and that the location of St. Luke’s
significantly increases ProMedica’s leverage with Aetna. (Radzialowski, Tr. 713-714,
in camera).

Jim Pugliese, Regional Vice President of Contracting and Provider Relations for
Anthem, believes that the area around St. Luke’s is an important customer base for
Anthem. (Pugliese, Tr. 1442-1443).

Paramount’s President believed that the addition of St. Luke’s to Paramount’s network
in late 2010 made Paramount more attractive to employers in southwestern Lucas
County and had a positive impact on Paramount. (Randolph, Tr. 7007-7008, 7061-
7062).

An analysis prepared for ProMedica projected that adding St. Luke’s to the Paramount
network could net Paramount as many as {|J} new members. (PX00040 at 008, in
camera).

(iii) Perspective from Mercy

A document developed by Mercy in 2010 in the ordinary course of business analyzed
market shares for southwest Lucas County and determined that the hospitals in Lucas
County had the following market shares: ProMedica, {-}; St. Luke’s, {-};
Mercy, {JJili}; and UTMC, (. (PX02290 at 003, in camera; Shook, Tr. 1012-
1013). Post-Joinder, ProMedica has a {-} share in southwestern Lucas County.
(PX02290 at 003, in camera).

Based on Mercy’s review of market share information, St. Luke’s had a slim majority of
the southwest Lucas County market, with “a fair degree of inpatient admissions going to
Flower and Toledo.” (Shook, Tr. 934).

Mercy does not have a hospital in southwestern Lucas County and has no plans to build
one. (Shook, Tr. 963-965, 968; PX02068 at 002, 006 (1 8, 24) (Shook, Decl.), in

camera); PX02148 at 064-065 (] 116) (Town Expert Report), in camera). {
}. (Shook, Tr. 988, in camera).
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The joinder of St. Luke’s with ProMedica gives ProMedica a significant locational
advantage over Mercy because Mercy offers no direct counterpart to St. Luke’s in
southwest Lucas County. (PX02148 at 064-0