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INTRODUCTION 

1be merger of Staples and Office Depot will harm competition and cause consumers to pay 

more for office 111pplies. The mensive record compiled in this cue leaves unrefuted the key facts 

establishin& that this merger is Wllawfi.il: 

• Compelitioa between office mperstores, partiailarly bCtween Staples and Office Depot, leads 
to lower prices; the merger elimin•tes that competition in IOIDe 42 llell of the OOUDtry. 

• Where that competition is lacking, Staples and Office Depot are Ible to dwse aignificantly 
Jqber pica. 1be evidence OD this point ii owrwbelming. Staples prices in DOHOmpetitive 
mnes are 13 percent hijher than in zones where Staples competes aslinst Office Depot and 
OfficeMax; Staples prices in non-competitive mnes are about 12 percent higher than in zones 
where Staples competes aslinst Office Depot alone. 

• Other sellers of office supplies, such as mass merchandisers, club stores, mail order, or 
contract stationers, do not constrain superstore prices. 

• Staples and Office Depot are fast growing firms, poised to invade each othera' markets and 
expand the competitive battlefield. The merger eliminates significant firture competition 
between Staples and Office Depot and denies consumers in those markets lower prices that 
otherwise would have resulted. 

• Staples' intention in pursuing this merger is to eliminate the pricing and profit margin threat 
posed by Office Depot - both in markets where the firms compete today and in the many 
areas where Staples fears fi.Jture competition with Office Depot. 

• This merser will give the combined firm the lbility to price lbove competitive levels. 

This unrefuied - mcroften unchallenged - evidence demonstrates the rilb this merser poses to 
I 

C0111pdilion. Undecwell-lettled principles of~ jurisprudence, these facts compel granting the 
-

Commi•sion'a motion fbr a preliminary injunction. 

Tiie evidence of defendants' post-merger market power ii firmly establilhed by defi;&Mf•nts' 

rloc::m•art• which lay out its pricing policies llld competitive actions. This CltteDlive doounentary 

proo~ marshaled in ••mmary fahion in PX 2, 2A. 3, 3A, and 38, provides a blueprint of how 
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competition works in the office 111perstore marketplace. Competition is fileled by the unique 

---' competitive relationship among the three office superstores, particularly between Office Depot and 

Staples. The rivalry between these firms forces them to price lower where they meet head-to-head. 

Where this competition is absent, both firms price significantly higher than in markets where they 

compete. The defenibnts' pricing approach, reflected in key bi•linas doc:ument• of both firms, 

dehl>erately leeks to exploit the opportunities provided by the absence of iuperstore competition. 

The pric:Utg history or both firms lhows they elch IChieve the intended rauJt. What 

defmd•nts derided u a "nonsense c:orrelaiion" in argument, they were required to admit in testimony. 

Each firm systematically charges higher prices in markets where it fices little or no IUperstore 

competition. "Non-competitive zones" - the tam that "everybody" at Staples and Office Depot uses 
. 

to descn"be markets where they do not face each other or OfficeMax - capture their view of the 

· ·- marketplace. PFF l 7ll. The defend•nts have offered no credible evidence to explain why consumers 

in non-competition zones pay on average 13% more for consumable office 111pplies than consumers 

in markets where Staples, Office Depot and OfficeMax compete and 12% more than in markets 

where the merging parties confront only each other. PFF 12. 

While this -competition has benefited consumers, it has caused Staples considerable 

dilcomfort. Faced with increased pressure on profit margins fi'om Office Depot's lower prices and , ' 
' ICUtcly awe thlt c:ompetilion with Oflice Depot in new markets wu inevitable, Staples c:oafi'onted 

the unhappy prospect-~-qoiDg 11111exp1nc!ingpriceWll'11111 conrinq ~OD profits. PFF 

147. It dlose to avoid that competitive pressure by eliminating the IOUl'Ce 11111 acquiring Office 

1 PFF refers to plaintiff's findings of fact. 
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.. canceling a plam!ed ,,a-cent price an intended to respond to the persistent competitive threat posed 
\ 

·.__.,' by Office Depot. PFF 159 

At the time the merger was announced, long before the prospect of litigation surfaced, 

iadusuy analysts lauded the proposed merger, not bec&use it would produce efficiencies and lower 

prices, but because it would eliminate •the lingering fear of intensified competition in three-player 

markets,• PFF 175; PX 3A at Tab A (maps showing the growing head-i~head competition), and 

aate •consideBble market power" in the hands of the two U\'iving o&ice 111pply 111perstore firms. 

The extensive record evidence of the fierce rivalry between Staples and Office Depot and their 

identical policies of charging higher prices in markets in which they do not compete demonstrates that 

this merger poses a significant threat of higher prices to consumers. In 42 metropolitan areas 

throughout the country, competition between Staples and Office Depot will be eliminated, leaving 

Staples as either the only superstore or one of only two superstores in the market. Moreover, since 

Staples anticipated that its competitive overlap with Office Depot would grow from 46% to of 

its stores by the end of the century, the threat to competition in the future is even greater. On these 

facts alone the Commission has demonstrated the need for a preliminary injunction. 

In vgument;defendants have disputed just about every element of the Commission's case. 

But di.splrting evidence is a far ay fi:om disproving it. Since defendants are Ulllble to attack the heart 
. ' . 

of the C<'mmission'1 pricing cue, they instead rely OD the hope that the Court will fi1nd11nmtal!y 
' 

1elldile anlitNlt law Oil the basis of three unsupported or largely irrelevut pn)politiom: OCher firms 

that have never constrained office 111perstore prices will IOmehow do 10 in the future; the 

•productivity 1oop• commitl Staplea to low prices reprdleu of ita size or the pr~uince of 

•. 
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1X>mpetition; and cost savin&s will dwarf any adverse price effect. None of these propositions is 

..-oven. None supporu overridins well-settled precedent. 

Statements fi'om others who lell 10me office 111pplies and who say they •compete" in the sale 

of office 111ppliea merely state the obvious. These statements offer defendants no 111pport on the 

critical question in a merger cue: whether these other finm colfSll'tdn o!ice 111pentore pricing. 

While these firms underst•od1bly assert that they "compete" with everyone else who sells a common 

product, these llleged competitors have never exercised a significant constraining influence on o!ice 

111pentore pricing. If they did, o!ice supply prices in FredericbburJ, Vqinia, Leelburg, Florida, 

and Bqor, Maine, would not be dramatically higher than prices in Cblrlottesville, Virginia. Orlando, 

Florida, 1111~ Boston, Massachusetts. Since mass mercbaodisers and warebo111e club stores do not 

constrain Staples and Office Depot prices in markets where prices are elevated, there ii no basis to 

1111une they wiD be able to constrain the much larger merged firm. We need not rest on usumption. 

Firms the defendants fervently claim are effective competitors ay just the opposite- Wal-Mart, 

Kmart. Sam's, BJ's llld others have Ill testified they can not constrain the priang of the merged firm. 

Nor can defmt!•rrts' ao-called "productivity loop" defense save their transaction. Defendants 
··-

have asked the Court to approve an otherwise illegal merger, even though it will give them the power 

to keep prices bishcr than competitive ~ becJise the 9produc:tivity loop mand•tea that they 

[decrease pricCs]. • Defendants' Opening Statement 5/19 Tr at 56.~ 1'bere ~ no dispute tbat the 

z The defendants argue that they have a history of lower prices, and prices therefore will be 
lower in the fUture. A downward trend in prices ii not dilpolitive in a merger review. As UM!!d 
Statn y Gcncn! P,,,,amjca Corp., 415 U.S. 416, 491 (1974) teldiea, the •nticompecitive ell'ect 
of a merger lhould be judged on ita "biatory, ltrUclUre IDd problble ftlture. • The &ct that prices 
may be deaeasini does not end the Section 7 inquiry. Rather, the law requires an inquiry into 
whether prices will fall u rapidly u would be the case if the merger did not occur. Here the 

(continued ... ) 
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-'efcnd•nt• have grown and thrived by gmeraling higher sales volume through lower prices. But they 

---b&ve l1so acted like every profit maximizing firm: when the opportunity has arisen because 

mpcrstore rompetjtion is lecJdng, prices are higher than in competitive markets. In the words of Mr. 

Stemberg, both firms realize that there is nothing to be pined by pricing "lower than nec.essary• 

wbete there do not &ce 1Upentore competition. PFF 26. 

Moreover, the 'productivity loop" defense stands antitrust on its head by declaring size and 

market clnmjmJW! a W1ue that guarantees the comumer a aood dell. Del'aldlnts' argument proves 

too much: it would permit the post-merger Staples to acquire Of&ceMlx. permit Giant to acquire 

Safeway, allow Wal-Mart to acquire Kmart, and allow Coke to acquire Pepsi. The fact that a firm 

historically grows through low prices does not mean that it can not or will not exercise market power .. 
when its principal competition is removed. No court has ever approved a merger on this basis, and 

uch an argument is flatly inconsistent with Congress' objectives in enacting the antitrust laws. 

Defendants contend finally that alleged cost savings, which they claim will inevitably be passed 

on to couunm, are 1he 'lilvt.r bullet" avins their deal. This qument fails because the law requires 

that these claims be verifiable, mtrger-specific, and sufficient to outweigh the anticompetitive effects 

of the merger. The Commission's expert, Mr. Painter, testified without effective challenge that 

defend•nts' claims are buecf OD a host of questionable and unverified UP•mptiODI which bias the , 

mult. Projected coat aviDp are neither fairly attributed to the meraer 1111r .,,,,,.;,,ent with the 

listory of these firms. In lhort, defendants cost savings d•ima, which have pown lbnolt five fold 

dwiDg the pendency of the investigation, limply are not credible. 

'( .•• continued) 
evidence is clear that prices have fallen more rapidly in markets where there is more 111pentore 

0 .-,pmpetition. DX 6033, 6034, 603S. 
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Crucial to dcfmdants' argument, moreover, is that the merged firm will pus on most of these 

"'".,, llleged cost savin&s to consmners in the fo11D of lower prices. But defmclants' projected rate ofpus­

throush is far more generous than their historical experience. The uncontroverted evidence is that 

Staples' has historically only pused through 1 SY ... J ?9/e of firm specific: cost savings in lower prices 

fO consumers. PFF 300. Indeed, without the disciplining force of Office Depot, there is limply no 

rasoa why Staples must lower prices when its costs fall. Even Staple's CEO could not deny that it 

ii competition that compels the firm to pus on cost savings. Steinberg, 5122 Tr. at 305. 

1be FI'C has presented compelling evidence that this acquisition poses a aignific:ant 

competitive threat to competition and the c:on. .. 1min of office products. Injunctive relief is necessary 

to preserve the status quo pending a full trial on the merits in an 1dministrative proceeding. 

Prelimin•iy relief is justified both to prevent the serious harm to consumers that the transaction is 

ikely to produce in the interim, and to avoid the difficulty of obtaining adequate relief in the future 

if' the mezger were allowed to take place. Absent preliminaiy relief the parties will consolidate their 

distribution systems, eliminate the Office Depot network and invuiably lose key personnel. Restoring 

Office Depot u an effective competitor after the administrative procttding will be highly unlikely. 

None of the C:quities offered by defendants comes close to c:ounterbllanc:iDB the public' a interest in 

effective r:nf'orr.ement of the antitrust laws. 

Tbe Cmniuim asb thii Court to provide tempanry lllCI preliminary relief under tbe apras 
' 

1tand1rds of Section 13(b) of the FTC Act, which authorizes a preliminlJy 'iqjunction "upon the 

court's determinltion, after 'weighiDg the equities and considering the ('.ommi•lion'a likelihood of 

ultimate u:c:eis.' 1bat 111ch relief' 'would be in the public interest."' FJ'C y ppG Indus 798 F.2d 

lS00, 1501-02 (D.C. Cir. 1986) (citing IS U.S.C. § S3(b)); FTC y Exxon Co[p 1979-2 Trade Cas. 
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(CCH), 62, 763 (D.D.C. 1979) (granting TRO). The Commission's burden respecting likely success 

ii atisfied if it raises "questions going to the merits so serious, substantial, difficult and doubtful as 

to make them fair ground for thorough investigation, study, deb"beration and determination by the 

Fl'C in the first instance and ultimately by the Court of Appeals." nc y University Health. 938 

F.2d 1206, 1218 {11th Cir. 1991). Moreover, the equities in this cue, primarily the loss of 

competition and the inability to obtain meaningful post-closing relief; strongly counsel for the entry 

of an injunction. The Commission east1y satisfies the criteria for preliminary injunctive relief in this 

case. 

L SECTION 7 OF mE CLAYTON ACT ESTABLISHES AN EXPANSIVE 
STANDARD OF LIABil.llY. 

The Supreme Court has instructed that Section 7 of the Clayton Act "creates a relatively 

expansive definition of antitrust liability," by requiring a showing that the merger's eff'ect "may be 

substantially to Jessen competition." Ca!jfornia y American Stores Co , 495 U.S. 271, 284 (1990) 

(emphasis in original). Section 7 does not require a certainty, or even a high probability, that a 

merger will subst•nti•!!y lessen competition. UC y Elders Grajp Inc 868 F.2d 901, 906 (7th Cir. 

1989). All-that is required is a reasonable probability, and all "doubts are to be resolved against the 

transaction." Id. Acc:ordingly, to establish a violation, the FI'C need lhow only a reasonable 
I , 

probability, not a c:crtainty, that the proscn'bed anticompetitive activity may occur. As Judge Posner 

Im aplaiiied, •[a]ll that ii necea111y ii that the merger create an appreciable danger of 

[anticompetitive]consequencesinthefiiture." Ho:spjta!Corp ofAm y FrC 107F.2d 1381, 1389 

(7th Cir. 1986), rot depjed 481 U.S. 1038 (1987). 
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The lawfulness of a mergt.r turns upon the transaction's potential for creating, mhancing, or 

IM:ilitating the ex:ercise of marlcet power - that is, the ability of a firm, unilaterally or in coordination 

with others, to raise prices above competitive levels for a significant period of time. Unite<! States 

y Archer-Daniels-Midland Co 866 F.2d 242, 246 (8th Cir. 1988), cert d!!Djelf. 493 U.S. 809 

(1989); United States Department of .Ju.slice and Federal Trade ('nmmi•sion, J 292 Horimnta) Mm:ger 

GuideEoes a;,prlgte<f in 4 Trade Reg. Rep. (OCH) t JJ, J 04 at § 0.1 (Apr. J 992) (hereinafter "Merger 

Aijddjgcs"). Hence, the ultimate question in ID)' Section 7 cue ii whether the tnmaction creates 

an "appreciable danger" of anticompetitive effects. Houiita! Cow ofAmeria 807 F.2d at 1386. 

The answer to this question depends upon (1) the "line of commerce," or product muket, affected 

by the transaction; (2) the "section of the country," or geographic market, in which the transaction 

will have "an ·effect, and (3) the transaction's probable effect on competition in the relevant market. 

FTC opening brief at 14. 

A. The Relevant Product Market Is the Sale of Consumable Ofrace Supplies 
Through Office Superstores 

The purpose of defining a relevant marlcet is to determine whether the merged firm will 

possess the ability to exercise market power - that is to raise prices or decrease output - after the 

merger. Both parties agree that defining the relevant marlcet is not an end in itself; but rather a tool 
I , 

for determining the cxistence of market P9wel"· The toola for defining·a product market "help 

evaluate the ateat [to which] competition c:omtrains market power and are. theaefore, indirect 

meutrJe«•dlt1 ofa firm'• market power." An;hm;-Danje!s-Mjdlagd Co 166 F.2d at 244-45. 

The Supreme Court bas inmucted that the nilevaut product market "mJst be drawn narrowly 

to exclude ID)' other product to which, within reasonable Ylriatiom in price, only a 6mited DWDber 

~~---·-~. 
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of'buym will tum .••• " Twes-Picayune Publishini Cp y United States 345 U.S. 594, 612 n.31 

(1953); a Unjted States y M1mjgym Co ofAD!erica_ 377 U.S. 271, 275 (1964); United States Y 

Gjlleue Co 121 F. Supp. 71, 11 (DD.C. 1993). Al we noted in our opening brief; the relevant 

market determi!lltioo focuses on the "the reasonable interchangeability of use or the cross-elasticity 

of demand" between the product iuelf' and polSl"ble substitutel fbr it. Brown Shoe Co v Unitec! 

States. 370 U.S. 294, 325 (1962); a Bothay Storaae & YID Co y Atlu YID JM 792 F.2d 21 o. 

211 (D.C. Cir. 1916), cert denies! 479 U.S. 1033 (1917). 

The analytical hmework tel forth in the MeraCT OujdeUnes and adopted by the courts 

lppl'OIChes this inquil)' by asking whether a "hypothetical monopolist ... would profitably impose 

at least a 'llDID but significant and nontransitory' [price] increase." Metler Oujdr:Jjnes at § 1.11. 

The Meraer Gujdr:Jjnes use five percent IS the usual approximation of a "llDID but significant and 

DDD-transito!y" price increase. Mcr;aer GuidcHne5. § 1.11.~ 1be key question is whether, in the face 

of' a price iDcreue, enough customers will continue to buy from the monopolist to offset any sales 

bt to ocher aellers. So long IS the additional profit from the price increase exceeds the profits lost 

&om those conswners who tumed to tubstitutes, the price increase would be pro&able overall and 

1be panicular aroupmg of products constitutes I separate man et for antitrust JIWPOleS· U S Afti;bpr 

Mfi y Bllfe Indus ·1 F.3d 986, 997 n.21 {I Ith Cir. 1993), m1,. dC11jcd 114 S. Ct. 2710 (1994). 
I 

1 ('mvnmteton have noted tlllt, fbr retail .market1 cbaracterized by lliP wllmie of' Alea but low 
pofil mqin JIB' dolllr of Illes, a hypothelical price increase lower than 5% ii appropriate to define 
1be mutet. Hanil I; Jorde, Mwket Mpjtjon in tM Mgcr Oujdcfm· lmp!i!l!!ign1 fbr Mtjtmlt 
Enfqlprimmt 71 Cl1if. L ltn. 464, 412 (1913) ("JD die lliP-\'Obne an>OllY h 1 • I ... Mt iDr.mle 
typically repreaentl 0.5% ofulea, IO I 5% increase in price would repl'Heat I 1000% increase in 
profit"). Here, u we will rhow, the office superstore market is supponed even by a 5% test. 
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1. Pricin& evidence establishes a market ror the we or consumable office 
supplies tbrou&h office 1upentores 

Here the answer to the question of whether a hypothetical superstore monopolist can raise 

prices on C:ONnm•ble office supplies requires no guesswork: the unrefirted evidence is that Staples 

and Office Depot c:an llld do raise prices well lbove 5% where they are the only office superstore. 

T1is midi is beyond dispute. See F"JBUR 1 on facing pqe. In markets where Staples faces no office 

superstore competition at all, prices are 13% higher than in markets where it competes with Office 

Depot and OfficeMax. This fact tlken alone is enough to establish the sale or consumable office 

mpplies tbroush office superstores u I separate market. PFF m.A 

The product market is appropriately limited to consumable office supplies. This is a well 

accepted indusuy ~ describing non-durable office supplies that consumers purchase on an on­

soing basis. EY•mples include pens, pads, file folders, and copy paper. PFF 14. The term 

•consumable office supplies" or "general office" supplies are used throughout the indusuy and are 

found in defendants' documents. Id. The product market excludes the capital goods sold by office 

superstores, such u computers and business furniture because the nature or competition in 

consumable office supplies is quite distinct from competition to sell software and capital goods. 

Defendants testmed, ~ their documents confirm, that competition from other vendors for the sale 

of theK ~ital goods precludes them from raiJina ,hces lignific:antly even where they do not fac¢ 

111pmton coq,.,1ilioa 'Ibis ii in lhllp contrut with COlllWDlble oftice_ mpplies, where the 

def'endama affirm that they not only are able to nise prices uncollltrlined where they face no 

• 10. 
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aipentore competitor, but tlke advantage of this ability to reap extraordinary profits in cities where 

, dley &ce no 1Uperstore rivaJ.t' 

The fact that oflice supply prices are higher where there is no superstore competition is not 

uprising it is intended. Both companies unabashedly set prices based primarily on the level of office 

aaperstore competition they &ce in eadi local market . 

• 

• 

The record is replete with examples of both Staples and Office Depot moving stores from 

./ higher priced •non-competitive" zones to lower priced zones bec1use of the entry of an office 

1Uperstore competitor, IDd the defendants' documents confum that they focus on each other IS their 

aitical rival. For example: 

• Staples dropped prices in response to Office Depot entry in Cincinnati, OH. PFF 31. 

• When Office Depot entered Long Isl1nd, Staples created 1 new lower price zone. PFF 33. 
' . 

• When Qffice Depot entered a Staples non-competitive zone in Vllllia, California, Staples 
dropped prices by 9 to 11 percent. PFF 36. 

• For eumple. a both Mr. Stemberg md Professor Hwsman testified, Staple. ClllllOt 
iDaeue ill prices and profit margin on computen due to the preaeoce of e8'ective competition 
(mrJuding mail order companies, 1Uch u 1-100-GATBW AY), even in llOll-COlllpeti nwkets. 
Therefore it pursues higher llllrgins through higher prices on office supplies. PFF 16. ID other 

_ , words, while the company is competitively constrained from increuing its margins on computers, 
· ' 10 such constraints prevent it from obtaining higher margins and higher prices on. office supplies. 

- .JI -
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• Office Depot dropped prices and margins feD significantly in Greensboro, NC, after Staples and 
OfiiceMIX entered. PFF 32. 

2. Other retailen can not effectivel1 coa1traia office 1upentore prices 

Unable to meet the market definition test let out in the O!Jjds;lines and the cases, defendants 

ODaYmiemly ipore it. Instead they assert that others who ldl office 111ppliea "compete" ud therefore 

lhould be included in the product market. But market definition ii not an exercise in applying a label 

to firms. Rather, it is an attempt to identify those firms that constrain the merging firm's price. Thus, 

their •evidence" - consisting largely or excerpts or aflidavits and testimony &om ntailen and 

defendant'• mail expert saying that others sell 10me ofthe same products - does not address the 

relevant legal issue. The right question is whether in areas with only a lingle 111perstore, enough 

customers switch to these other sources to force prices down to the competitive levels found in 

aeographic areas where all three 111perstore chains compete. The evidence in this record tells a 

com,pelling story. First, the pricing histories of both firms show that they can 111stain higher prices in 

markeu with little or no 111perstore competition regardless of "who else" ii present in the market. 

Customers of Staples and Office Depot do not switch in IUfficient nwnbers to other sources of office 

aipplies to defeat the supracompetitive pricing that exists today in many different markets. Prices do 

- - --
aometimes drop, but only, as noted above, when other aupentores enter the market. This evidence 

- I 
weNim that oflice mpmtora ClOU:itnte a relevant product market diJtinct &om these other ae11¢rs 

rLomce 1UPP1iel. PFF mo .... 

• For similar reuom tbe def'eodanta' sporadic, anecdotal price checki"I cannot support tbeir 
lll'oad claim that these other alternatives efl'ectively constrain tbe pricina of ollice 111pentorea. In 
a 63-binder evideatiary IUbmiuiOD D0t cbaracterized by ratraint. tbe defead1 at1 could Dl'M 
only a handfil1 of price checking documents, several of which were generated only after the FrC 
investigation began. And most importantly, they have failed to provide significant evidence that 

--cc' 'I.bey were forced to change prices because of competition from non-111pentore alternatives . 

• 12 -
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Defendants rely heavily on lflidavits they secured from some FTC witnesses to suppon their 

claim that these otht.r retailers are in the market. But upon close eramjnation, these lflidavits do not 

IUpport the defendants' dl'ort to broaden the marlcet because the witnesses have not lltered their sworn 

testimony that they do not constrain office superstores prices. 

• Wll-Mart testifies that "The merged Staples and Office Depot will be able to nise prices on 
thoi1uMs oC office supply items or SKU1. In addition, Wll·Man CIDllOl prevail the merged 
firm from raising prices on many of the same SKUs that Wll-Mart l1so carries.• PFF 69. 

• Sim's Cub says that the "combined firm could nise prices on many of the thousands of office 
supply items or SKUs that each firm carries because they no longer will be directly competing 
against each other. In addition, Sam's Club cannot prevent the merged Staples and Office 
Depot from raising prices.• PFF 80. 

• Brs testifies that "[A)ny decisions by Staples to raise prices or change prices in any way will 
not be affected by whether or not Brs, or another club store, l1so raises its prices for 
comumable office supplies. As descn"bed above, I believe Brs prices for coDP1mable office 
111pplies do not affect price changes by Staples for such products.• PFF 80. 

• Best Buy states that "In my opinion, even if the office supply superstores raised their prices on 
traditional office supplies by 5-100/t or if we lowered our prices by the same amount, we would 
1ee little, if any, corresponding increase in the sales of these items." PFF 98. 

• Kmart states that "I would not expect to see [a] sales increase 'in Kmart's office supplies in 
response to a price increase by the merged firm'" PFF 69. 

'lbe9e ~ speak fi:olll experience: Since they cum:mly do not constrain office superstore prices, even 

in cues where there is a significant price difference, there is no reason to usume they could constrain - I 
' 

in the firture. Even defendanti retail expert Mr. Segall, grudgingly conceded that Wll-Mart could •not 

prevent the office 111perstores_ from exercising market power. 

Q: And Wll-Man's e::irlstmce Win prevent in your opinion the superstores from exerc:iling any 
market power; im'f. that ri&ht? 
A:No. 

Q: So they won't prevent .•• 
A:No. 

PFF 70, Seglll S/22 Tr. at 59. 

• 13. 



Mr. Sternberg also did not consider Wal-Mart to be a competitive threat, at least prior to this litigation. 

Less than three weeks before the merger with Office Depot was announced, he flatly stated, ".ID...mu: 

industiy Wal-Mart has never been a factor" PFF 64 (emphasis in original). 

Neither Staples nor Office Depot considers these other retailers to be a significant influence on 

their pricing. For example, Staples has a separate price zone for club stores but its prices are less than 

2% below its "no competition" zone and 14.6% above the lowest priced competitive zone. PFF 27. 

Moreover, Staples' pricing policy 

Finally, when entering a new market, both Staples and Office Depot prefer 

to locate near mass merchandisers, club stores and computer superstores, all of which cany a limited 

range of office supply products, because those businesses increase traffic in office superstores. PFF 

89.i' 

Beyond the pricing evidence, an analysis of the cbaracteristics of the market and its participants 

demonstrates that the sale of consumable office supplies through office superstores is a relevant 

' fu addition, the evidence of significant price &iff erences between superstores and other retail 
altematives supports limiting the market ts> superstores. Courts repeatedly emphasize that ' 
evidence of price differences over time demonstrates that not enough consumers will switch from 
the outlets in question to defeat an anticompetitive price increase and thus :signifies the existence 
ofa separate product market or submarket. Reynolds Metals Co y FIC 309 F.2d 223, 229 
(D.C. Cir. 1962) ("price differentials have an important if not decisive bearing"); Gillette Co . 828 
F. Supp. at 82 (finding separate product market for writing instruments in the $50 to $400 range 
based on evidence that consumers would not switch, in the event of a price increase, to cheaper 
instruments); a United States y AJooa. 377 U.S. at 271, 276 (1964) (price differential "single, 
most important practical filctor" in finding that insulated aluminum wu a market separate from 
insulated copper conductor); United States y Phllade)phla Nat'! Bank 374 U.S. 321, 356-57 
( 1963) (excluding loan companies from cluster market ofloans and other financial services 
offered by commercial banks because, ~ AliA, loan companies' rates were generally higher). 

- 14 -



IDtitrust market. F1rst, the unique characteristics of office superstores are obvious to even the casual 

observer. No one visiting a Staples would mistake it for a Kmart. Warren-Boulton, Tr. at 48-SO. 

Second, the record is replete with testimony that office superstores offer a combination of one-stop 

shopping and competitive prices that no one else can match. While numerous retailers offer office 

111pplies, only office superstores serve as a destination point for consumers seeking out one stop for 

all their office supply needs. PFF S4-S6, 60. Mr. Ste.1!1berg has characterized office superstores as 

"supermarket[s] for office supplies." PFF SS. No other type of retail format offers the breadth of 

product line, wide selection, inventory on hand, and convenience that office superstore customers 

require. Indeed, the testimony of the major mass merchandisers in the United States - including Wal-

Mart, Target, Kmart, Best Buy, Computer City, Sam's Club, Bfs Warehouse and independent retailers 

- confimi the defendants' own assessment that superstores offer a unique combination of office 

products and services. PFF 56. 

The sale of consumable office supplies by office superstores is the type of "cluster market" 

recognized by the courts. Numerous courts have held that a "cluster" of products and services may 

be a relevant product market, based on the benefit to consumers accruing from the convenience of 

purchasin_g compl~entary products from a single supplier. Supermarkets, department stores and 

commercial banks are but three examples. Pbiladeh?bla Nat'I Bnnk 374 U.S. at 356 (banking servi~s); 

Bon-Ton $tores y May Dep't Stores Co'. 881 F. Supp. 860, 869 (W.D.N.Y. 1994) (department 

stores); C,ljf y AmerifJ!n Stores, 697 F. Supp. 1125, 1129 (C.D. Cal. 1988) (supermarkets), aft"d jn 

part and rey'd on other wounds. 872 F.2d 837 (9th Cir. 1989), rey'd on other wwnds. 495 U.S. 271 

(1990). FTC opening brief at 19. 

- IS -
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3. Mail order and contract stationen cannot effectively constrain office 
superstore prices 

Defendants also argue for an even broader market that would include mail order and contract 

stationers. But defendants' effort to include mail order and contract stationers is not supported by the 

cMdeoce, which shows that not enough office superstore customers will turn to these alternatives to 

defeat an anticompetitive price increase. Nor is it supported by the defendants own business piactices 

which recognize that contract and mail order is a different bt1siness from retail. That is why both 

defendants have created their own delivery and contract divisions, rather than using their retail 

operations to compete for that business. 

The evidence shows that contract stationers' customer base is different. It almost exclusively 

comprises medium and large-sized businesses that are not the primary customers of the office 

superstores. PFF 131-132. In sharp contrast, over 85% the customers of office superstores consists 

of small businesses with fewer than 20 employees and consumers with home offices. PFF 132. 

Contract stationers also provide a broader range of services including inventory control and supply all 

needs on a contracted basis. They cannot afford to fill individual retail orders. PFF 129. 

Mail order.is significantly higher priced and decidedly less convenient for office superstore 

customers. PFF 115, 117, 120. testified at his 

' deposition that mail order catalogues like are significantly higher priced than office 

mperatores. Office superstores would have to increase prices by more than 10'/o before would 

see its sales increase. PFF 118. mail order is an inferior alternative for many 

customers who want to inspect products and need products immediately. · 

told Staples' lawyers to delete from his draft affidavit the statement they wished him to make 

that Staples/Office Depot could not raise prices post-merger because such a statement would not be 

-16-
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factually true. Moreover, Staples own documents show that mail order is not a competitive constraint. 

Prices in Staples' highest-priced zones are between 8 percent and 45 percent below the prices of two 

large mail order houses, Quill and Viking. PFF 117. Since many mail order firms have uniform 

national pricing, superstore prices would also be uniform across the country if mail order were in fact 

a constraint.21 

4. Office superstores are a relevapt 1ubmarket in a broader market of retail 
sales of office supplies 

Although persuasive evidence supports defining the relevant market as the sale of office 

supplies through office superstores, including these other retailers in the market would not change the 

conclusion that the merger will permit Staples to exercise market power. The FTC alleged of a broader 

market which includes other retailers of office supplies. Under this market definition, the court is 

invited to include any other retailers that it deems, alone, or in combination, to offer a sufficiently 

attractive array of the office products purchased by office superstore customers to be a competitive 

constraint to the office superstores. PFF N.11 The FTC has provided in PX 159 market share tables 

which include such vendors incrementally. As PX 159 shows, even if all these alternatives are included 

in the relevant market, the merger still results in a presumptively illegal level of concentration. ~ 

y PPG Indus. 79S-F.2d 1500, 1503 (D.C. Cir. 1986). 

I 

1 For example, Mr. Stem.berg testified that because consumers can order computers through 
mail order, he would be unable to raise computer prices in noncompetitive markets. Sm note 4, 
1Ul2[ll. The same does not apply to office supplies, whose prices may vary dramatically depending 
upon local superstore competition. 

1 Defendants argue that the inclusion of the term •to small business and individuals with home 
offices" in the complaint requires a showing that firms can price discriminate against this group of 
customers. This is not at all what was intended. Rather, the term is metely meant to be 
descriptive of the type of offering that the retailer must cany in order to pose a constraint on the 
superstores. A department store that carries no office supplies other than $200 leather portfolio 
in its gift department may therefore not qualify as a retailer offering office supplies . 

- 17 -



Second, even in a broader market consisting of all retail ales of consumable office supplies, 

-~,,·office superstores would be a relevant submarket. For decades, courts have used the term 

•11Jbmarket, • to Rif'e£ to DlmJMS' relevant markets 'Within broade£ lllllkets. Brown St112e Co. y Unjted 

SW§. 370 U.S. 294, 325 (1962); gotherv Storage&: van Co. 792 F.2d at 218; Coca.Cola Co. 641 

P. Supp. 1121, 1133 (.DD.C. 1986). yac;atM u moot 1129 F .2d 191 (D.C. Cir. 1987) (cmbonated soft 

drinks); Jteynolds Mc:te!• Co . 309 F .2d at 226-29 (t1orist foil). M lbown abOve, industry perception, 

the pricing practices or oflice mpentora, the llignificant differences between office mpentorea and 

other channels of distribution and the parties• own documents, provide direct and substantial proof 

that, evm 'Within a broader lllllket, office lllperstores constitute significant and unique competition for 

one another. Thus, the sale of consumable office supplies through office superstores would be an 

appropriate submarket within which to analyze the competitive risks posed by this merger. 

In &ct, the similarities between Staples and Office Depot and the intense nature of their rivalry 

are reflected in the pricing behavior of the two firms, confirm that the two firms are •next closest 

111bstitutes" u defined in the Merger Guidelines. § 2.21. Where two firms are especially close rivals, 

their consolidation may permit the merged firm to unilaterally exercise lllllket power. Here, the 

defendants! ·ability to-~ercise market power is shown not only by the firms overwhelming market 

llwe. bUt also by the unique competitive rivalry bet'ween Office Depot and Staples. PFF VI.B. l, 2. 

Tim, b' dlDle MNl"""l'I wbo rely ao this unique~ rivlby, Staples will do what it has done 

con•stent!y in tbe put - mnimju pri~ wherever it fices reduced mpentore competition. 

B. 1be Relevant Geosraphic Markets Are the Metropolitan 
Areu W1aere Office Depot and Staples Compete 

The lleCCIDd area of'inquiry is to identify the •MCtion oftbe country," or aeograpbic nwket(s), 

,that may be atrected by the proposed acquisition. In this case, there appears to be no dispute that the 

-18-
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relevant markets include 42 metropolitan areas where both Staples and Office Depot operate office 

~ and the llJlllerOUS metropolitan areas throughout the country where - but for this merger 

- Staples and Office Depot had plaaned to be competitors in the near firture. PFF V; PX 3A at Tab A 

(listing cities at issue in the merger). The record is dear that the commercial reality of the office 

mperstore market is limilar to that of many other retlil businesses: metropolitan areas are the aections 

of the country where the likely anticompetitive eff'ects of the transaction wil1 be most pronounced. 

FTC brief at 22-25. Price zo11e1 are eltablished 1argely bued on o!ice mpentore competition in a 

partiailar metropolitan ar". PFF 135. The .firms advertise primarily on a local basis, and advertised 

prices vary dramatically fi'om city to city. Business realities, therefore, demonstrate that metropolitan 

areas are relevant geographic markets for the purposes of assessing the merger's likely eff'ect on 

competition. . 

C. There Is A Substantial Likelihood Tbe Acquisition May Lessen Competition In 
Violation Of Section 7 

After the relevant product and geographic markets are established, the next step of the inquiry 

under Section 7 is evaluating the impact of the acquisition on compelilion: that ii, determining whether 

the proposed merger may bun consumers by permitting the exercise of market power. Here the 
- .. -

evidence of likely competitive harm is overwhelming and largely unrebutted. Tbe pricing history of 

Staples and Office Depot demonstrates ~ this ~er will lead to hiaber o!ice mpply prices for . 
COlllUlllerl where competition between the two is eliminated. 

The motivation for the merger reinforces the allliwmpetitive COllClllll. Staples Wllltl the 

lllaJer wilb Office Depot to ave off' current and future price competitioG which would force Staples 

to lower prices and reduce margins. 1bo1e concems arefilrther reinforced by the conre•d1 ation data 

showing that the merged firm would be dominant in scores of metropolitan markets. That fact alone 
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makes this transaction presumptively unlawful. Finally, the merger will harm future competition by 

e6mi0 1fing the procompetitive effect of the likely entry of Staples and Office Depot into each others' 

markets. 

I. S11b1tutial Evidence Confirms Tbat Post-Mercer Staples WW Have the 
Power to Raise Price 

The purpose of analyzing competitive effects is to determine whether wmpetition will be 

greater and prices will be lower, ht for the merger. Here the record is replete with evidence of the 

ikely lllticoq>ditive eff'ects if Staples is pamitted to acquire its chief rival. Both the Commission and 

the defendants ~ that the elimjmtion of Office Depot will give Staples greater pricing muscle after 

the merger. The ~nly dispute is over the extent to which Staples will be able to price above 

competitive levels and whether alleged cost savings CID reverse the anticompetitive effects. 

This question, however, does not turn limply upon a battle between economists, 

econometricians, and their statistics. Unlike the defendants, who CID only rely upon their own 

promises, litigation generated documents, and a suspect econometric mode~ our case, first and 

fbremost, rests on undisputed real world facts and internal company records that this merger will harm 

competition: 
·< -

• Staples has looa recognized Office Depot u its chief competitive threat. In his book, Staples 
for S11ccess, Mr. Stem.berg described Office DepOt u •our biggest compedtor9 our m'.ost 
po\verfil1 competitor,• and u Staples' "biggest rival.• A1 trial, Mr. Stanberg conceded that 
Staples' pric:cs •ar-e influenced wry 1110DB1Y by Office Depot.• In his depolition, Mr. Stemberg 
delc:ribed Office Depot u Staples' "belt direc:t competitor.• PFF 148. 

• Staples' prices and are lowest in markets where it competes with Office Depot. 
.AJthO'.,,. Mr. 51embC1J'1 COOt II i Oii OD die witness ltlDd that Oflic:e Depot •contn1Juted about 
1 to 2 percmt price deprellica to our retail pricea, • undentatea the mmt of the rivahy 
between the firms, it at least concedes the obvious &ct that the two ar-e vigorous competitors. 
PFF 157. 

• Staples' strategic pl•nning documents recognize that continued competition with Office Depot 
will force prices and margins lower. PFF 147. 
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• Staples has frequently art its price in response to compdition iom Office Depot. Office Depot 
Ills reacted similarly to Staples' pricing in the marketplace. PFF 149. 

• Competition with Office Depot has forced Staples to lower its cosu and improve its level of 
cwtomer service. PFF 161. 

• Oflice Depot has been a particularly aggressive competitor, driving down costs and prices; in 
fact. competition between Staples and Office Depot often matters even more than the total 
••mber of competitors in the market. PFF 144-S I. 

• Ibe pricins practices of the defendants show that Staples is able to price over 11 % higher in 
markets where it does not face Office Depot. PFF 167. 

• Staples decreases prices significantly in response to the entry of Office Depot. PFF 149. 

• The purpose of the merger WIS to elimin•te the aggressive competition between Staples and 
Office Depot that was leading to lower prices and decreased margins. PFF 147. 

• Once the merger was announced Staples canceled an anticipated 'price reduction. PFF I 59. 

• Staples' analysis of previously considered acquisitions confirms that Staples expects the 
elimin•tion of superstore competition to lead to higher prices. PFF 171, 172. 

EVt.n though the merger has not happened, consumers already are suff'ering the consequences 

of the eliminmm of Office Dq>ot IS a rival. Just before the merger was negotiated, Staples conducted 

a comprehemive study that showed its office supply prices were on average more than % higher than 

Office Depot prices. PFF 159. Concern that this price difl'erential would injure its reputation with 

consumers, and cause them to tum to Office Depot in increasing mnnbcrs - not the IO-Cllled 
I . 

9p"OductMly 1oop• - compelled Staples last year to plan a ~ decreuc in OBice iupply prices. This 

picc roJlback would have saved consumers millions of dollara per year. Howewr, Staples canceled 

dlelC plans a IOOll a the mrrger wa annnu1od. Without competition fiom the price leader - Office 

Depot- Staples evidmtly conduded that neither OfficeMax nor any other retailer would force it to 

decreue prices. 

- · .. 
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Although defendants now vigorously deny that they would even consider the prospect of 

_-=uring higha" prices lfter the merger, this is exactly what they contemplated when evaluating recent 

popoted acquisitions or· On both occasions, Staples estimated the 

price increase they would impose in markets where superstore competition would be diminished . 

• . . 
• •• 

• 

The overwhelming weisht of the evidmce from the parties own files lhowa that Staples has the ability 

and the intent to price anticompetitively if the merger is allowed. 1bis evidence is reinforced by the 

expert analysis and testimony of Dr. Warren-Boulton and Professor Ashenfelter. The FI'C's 

econometric analysis confirms what the parties documents recite repeatedly: it is superstore 

competition that drives prices down. This analysis shows a significant price effect from the merger. 

PFF 204-ll. 

Fmally, Dr. Warren-Boulton'1 study of the stock market'• reaction to the announcement of the 

merger provides additional confirmation of the likely anticompetitive effect of the merger. PFF 177. 

His studi demonstr~es that OfficeMax's stock price increased significantly when prospects for the 
I 

merger improved. The market correctly predicted that the mergea would result in anticompetitive price 
-. 

inmua wbidi would ICCNe to the bene:lit of both Of&ceMmt and Staples and llOt ldiieve ellkieucies 

1'eaefitina aa1y the merged firm. This. conclusion squares with the contemporaneoua predictions of 

stock market ana1ysta who 111w diminishina competition u benefitting OfficeMax. PFF 175. 

AD three types of evidence, the defendants' doc11mentJ, the econometric study and the stock 

market analysis lead to the same conclusion: 

-22-
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The doamients, the econometric mode~ and the Event Study lead me to a remarkable extent 
lpprOXimately to the same predicted percentage price increase. Basically we are getting to a 
boaom line number through three completely difl'erent ways. We are getting there through the 
econometric estimates, and then making some allowance for efficiencies; we are getting there 
through the internal doounents; and we are getting there through the Event Study. In all three, 
they Jet you to a conclusion that the expected effect on prices of consumer omces 111pplies 
because of this merger ii somewhere on the order of S or 6 percent. 

5120 Tr. at 180-81 (Warren-Boulton). 

Unable to rebut these real world facts and contemporaneous business records, the defendants 

have responded with questionable econometrics and unsubstantiated promises. Each or these is 

unavailing. Dr. Hausman'• econometric analysis, predicts a price inaeue of lbout 1.3% baled on 

prices and about 3% based on margins. Ir While Professor Hausman's conclusion that the merged firm 

will be able to raise _prices anticompetitively is correct, he underestimates the amount of such a price 

increase by leaving out of his analysis many Staples stores, including those in hotly competitive 

California markets. He dismisses the extensive evidence or 111bstantial price differences between 

markets where Office Depot and Staples compete and those where they do not. But be offers no 

affirmative evidl!llCe that otba" finns are in &ct a constraining influence. His testimony effectively says 

•disregard what you see, ignore what the companies intended and rely solely on my model to establish 

that superstores are not unique rivals for one another.• But his model ii open to serious challenge. 

·-

' It lbouJd be dear tblt the Gvikfinc• •s% lelf' for market de&litioo .... not a tolerance level 
for price inaeuel'" when usessina anticompetitive elf'ecla. Mrqcr Ouiddipp 11.0. In &ct, 
lince the Gujdelincs prohibit mergers well before they reach the monopoly leYel ofa 10,000 HHI, 

__ the logic or the Gujde)jpes makes clear that a price increase ofless than 1% ii actionable, 
Moreover, in the retailing industry, a 3 percent price increase could be quite 111bstantial. &= note 
3, .llU!Il· 
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The ffm 1S1Nn modd eitcludes mimerous Staples stores in California - at Staples direction and 

' widJ no ind~dent justification. PFF 21 S-17.D' (Notably, among the stores he excludes is VJSalia, 

a market where Staples wu forced to drop prices 9'/e when Office Depot entered during the time 

period COWRd by the analysis.) The modd llso excludes all the stores in Pennsylvania, and numerous 

other ltores lrOUlld the country. PFF 219. The model~ the Staples and Office Depot price zone 

llnlclUre. whic:h recognizes competition &om other IUp(ll'ltOrel ill tbe meCn>politan area, and instead 

petends that superstores more than 20 miles away &om a Staples store are competitively irrelevant. 

When the model is corrected for these obvious infirmities, the price effect it yields increases to over 

69/e - a level consistent with all the other evidence. PFF 20S, 208 

Pahaps 1ecogrri zing that these obvious omissions render bis original work suspect, on the eve 

of trial, and well after defendants' evidence was to have been disclosed, Dr. Hausman attempted to 

resuscitate himself with an eleventh hour change of methodology and oft'ered a brand new study, this 

time using gross margins. PFF 223. But consumers care about prices, not sross margins. In any 

event, as with bis previous analysis, Professor Hausman has provided only a rudimentary outline of 

whit be did, llDlf certainly not enough information to recreate bis work. The study therefore ought to 

be ignored for pnsent pwposes, llDlf left fOr the •dministrative trial to sort out. In any event, it should 

be noted that I 

-- --

study conducted on bdialf of OfficeMax reveals that its 
I 

are 

11 Prof'esaor fftnl!MI! calls these "rural" markets. Defining Santa B~ tbe Loi ADaeJes 
111bmb of Simi Valley, and tbe San FrancilcolOlkland bedroom CMlll!!'nity af P.lea111DtOD u 
"rural" pea new meanin& to that tam. While Professor Hausman orlginally testified that these 
ltOres were excluded becau1e they were "rural;" be 111bsequaitly "remembered" that tbe 'iule of 
clec:Uioa' 'Uled to m:lude tbe ltOrel wu that they faced fewer than four computer 111pcntores. 
But HaulllDID included comparable ltores ill tbe rest oftbe country. Hausman fails to explain how 
acluding these stores &om an analysis designed to determine, in part, whether computer 
superstores constrains makes any sense. 
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',ianmcant1y higher in noncompetitive :r.ones than in :r.ones where it competes with other superstores. 

PX280 at 8·9. 

With econometrics unavailing, defendants argue that (1) thar image as price cutters will prevent 

diem from raisins prices, (2) the productivity loop will force them to lower prices, and if the loop is 

lrobo, tbea, (3) thae are dorms of competitors ready to puDish them. Each of these argumenu also 

&ils. 

Although the defendants have thrived by bringing low prices to c:onsumen, low prices have 

nsulted Jtom llSl'essive CCllllpCtirion with other otlice aipmtores, not by def'endllltl' lltruism. Where 

this competition has been absent, Staples bas acted like any profit maximizing firm and cut prices only 

where necessary. The defendants' own exhibits make this point. They ahow that prices decline when . -
Staples enters I market with no other superstore competition. But the exln"bits also demonstrate that 

prices drop an additional 10.5% where Staples confronts superstore competition. PFF 170. These 

documents, prepared by and relied upon by defendants u trial exln"bits, are comistent with other 

evidence in this case showing that the defendants deliberately charge higher prices where they face no 

111perstore competition and the econometric evidence showing a 7.5% price effect resulting from the 

merger. 

Nor will the 10 Cllled "productivit>: loop" ~mpel the defend11us to cut prices when tJie 
. ' 

comuainiag infliimce ofmpentore competition is ablCDt.ui The "productMty loop" is limply a term 

coined by bulineu couultants that descnl>es bow bo1sines1e1 Clll mcnue mmue by m1naging 

.iaventoiy efficiently and increasing Illes volume. It is not a IUbltitute for competition; it is rather a 

11 If the productivity loop is truly a "first commandment" of these companies, u defendants 
· ~unsel alleges, it is a recent find. We have been unable to find any ordinal)' c:oune of business 

_.-company documents that articulate the productivity loop or describe its importance. 
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'· manifestation of competition In 1iict, defendants' expert conceded that competition was an important 

··-~/ factor in keeping prices low. 

Q: Competition is one of the factors that companies must assess when they are setting their 
prices: is that correct? 
A'. Correct. 

Q: And competition is also important in driving down cost; is that correct? 
A'. Yeah, I would say it is correct. 

Q: And also in driving down prices; is that correct? 
A'. Correct. 

PFF 197.ll' 

The relevance of the productivity loop to Staples actual marketplace behavior is uncertain at 

best. At. trial, Mr. Sternberg conceded that competition and not just the productivity loop drives price 

cuts: 

Q: Now, if you did not have as much competition, it is not as necessary to pass on the cost 
reductions as quickly as when you do have competition. Is that a fair statement? 
A'. Yes. 

Id.. Sternberg also admitted that he raised prices in Jacksonville, North Carolina, even though that 

would have violated the productivity loop. Id. He also conceded that Staples maintained higher 

average prices than 0ffice Depot even though Staples' costs fell. Id. Indeed, as recently as mid-1996, 

a time when it is undisputed that its product costs /Were falling, an internal Staples' pricing analysis 

states that 

The ultimate 

refutation of the notion that the "productivity loop" can be relied upon in lieu of competition to ensure 

low prices are the uncontradicted facts that (I) prices are higher where there is no superstore 

12 Mr. Mandell also observed that Staples own adoption of the productivity loop was 
compelled by competition-the entry into Boston of OfficeMax. 
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... competition; and (2) prices have fallen faster where there is superstore competition than where it is 

.. ._.,,··absent. .5= note 4, ~· 

l)dendents daim that do:r.ms of firms stand ready to discipline Staples if it fails to keep prices 

low. But if the daim is true v.i!y don't these firms constrain superstore pricing today in markets where 

Staples 11111 Oflice Depot face no aipentore competition? Why don't thele other retailen force prices 

in Leesburg and Fredericksburg down to the price levels found in Odindo 1nd Charlottesville? 

Dermdlnta never addreu thele questiom. They imte11d rely on the lawyer-cnfted didavita oftbird 

parties that were read in court. Those firms lllte what the Commiuion does not dispute. They sell 

office supplies and would like to increase those sales. But these other mailers do not offer the 

defendants support on the ultimate question in this or any other Section 7 case. Not one says that they 
- . 

t:OllSlrain the prices charged by the superstores. Indeed, as the FI'C demonstrated in its rebuttal case, 

most say the opposite. 

The defendants and their expert also suggest that price differences are due to a world of factors 

including the mix of products, population, advertising costs, or the cost of living. ·But they have 

offered no reliable evidence on this point. And they cannot square the explanation with the fact that 

both Staples and Office Depot base their pricing decision OD the degree or office superstore 

competition.U! 

0 Def'endants also argue that history shows office superstore prices actually decrease after a 
merger, pointina to two eumples fi'om tbe emfy 19901, one &om DaDu 11111 IDOtber &om Loa 
Anaeles. But tbele ICCjUilitiom were 1111ch lllllller than this one 11111 tbe defend•"'• pn rmted no 
evidence that there wu any competition between Staples or Office Depot and the acquired firms. 
Moreover, prices were genmlly decreasing across Ill markets during this time period. What is 

· · ··, important is that as a general proposition prices decreased more rapidly in other markets where 
there was more office superstore competition. PFF 173, 174. 
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Defendants fimlly "aiggest that the pricing differences between competitive and non competitive 

.,._- 1Uperstore markets is suided by mere chance and consists of nothing more than "nonsense 

correlations.• 1bis contrivance was put to rest by Mr. Stemberg who testified to the direct impact of 

OJ!ice Depot on Staples' prices. 

Q. lnotherworcb, Mr. Kempf was talking about completely unrelated events that just 
llappenecl by coincidence to occur limultaneowly. Do you remember that? 
A Yes 

Q. It ia DOt ynur view, ia it Mr. Steinberg, that your prices 1re completely unrelated to 
those of Office Depot? 
A I testified the opposite; I Aid that they were related. 

Stemberg, S/22 Tr. at 243-44. 

1. Th~ Proposed Transaction WiU Increase Concentration Significantly 

Usually courts rely on market share and market concentration to measure the likely 

anticompetitive effect from a merger. In this case, the pricing analysis confirms what high market 

lhares predict - that this merger wj11 harm competition. For decades courts have held that mergers 

that significantly increase market concentration are presumptively unlawful because the fewer the 

c:ompditors and the bigger the respective market shares, the greater the likelihood that a single firm, 

or a group-of firms, could raise prices above competitive levels. Ho&PitAl Coip of Am, 807 F.2d at 

1389; M§raer Guidc;)jpe3 § 2.0. Market concentration may be measured by determining the market . ' 
. -

lliara of'indumy leaden or by calc:ulatina the Herflndahl-Hinc:bman lndmt ("HHI").»' PPG mdps 

798 F.2d It 1503; Mc;pr Quiddin § l.S. Under the Mcr.aer Gujdc;)inea a mqer that l'lllllta in an 

HHI over 1800 indicates a highly concattrated market; it ia presumed that mqera producing an 

increase .ill tbe HHI of more than 100 points in mc:h markeu are likely to create or enhuw market 

14 The HHI is calculated by squaring the individual market shares of all firms in the market 
_ md adding up the squares. 
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power or facilitate its aercise. Meraer GujdeJjnes § 1.51. Couru have adopted similar thresholds. 

,_/. Naddphia Nat'l Bank 370 U.S. at 364 (30'/o post-merger market share wu aifficiently bish to be 

Hen die meraer of Staples and Office Depot in the office 111perstore market wDI aeate DOD· 

IX>llJi'dilive lllllbts ill 15 metropolitan areas. Pn' It VI. ID 27 ocher metropolitan IRIS, the meraer 

will create cfuopolies ill v.ilidl Staples will comci 459/o to 94% of'llles, and wDI produce CODcelltration 

levels of HHll ftam 5,003 IO 9049. 1bae percmtlpl IDd HHia m exceed the lcve1s l'lisiq a 

piesumption orilleaality recopized by this court and otben.lr 

The most appropilte market ii one limited to oflice 111perstores. But even if this Coun were 

10 broaden the market to include other retailers that sell oflice 111pplies. the result would be the Ame . 
• 

ID a market defined to include ID retailers or oflice 111ppliesl" whom def'md1nts contend compete with 

oflice mpe:rstores, dcf'mdallts' combined market share still raises competitive concem. Concentration 

u Couns have barred meraers resultin& in far lower HHI concentration levels or four.firm 
concentration ratios. Elders Grain 868 F.2d at 902 (acquilition increased market shares of 
largest firm from 23Ya to 32%); PPG Indus 798 F.2d at 1503 (combined market abare of53% 
ud post-acquisition HHI'a of329S); Ho1Pita! ColJI of Am 107 F.2d at .1314 (acquisition 
increased llilrket shafe or second largest firm &om 14% to 26%); FTC y Warner 
Qnnmµnjcatjgns 742 F.2d 1156, 1163 (9th Cir. 19'4) (four-firm conceatration ratio of75%); 
United States v United Tote 768 F. Supp. 1064, 1069-70 .CD. Del. 1991) Cmeraer between two; 
Inna with 13 ud 27% of Illes, iDc:reuina tbe HHI hm 394010 4640, lleld pnulllllively 
1llllawfill); Unjte4 Stetn y lnm lps 704 F. Supp. 1409, 1419 (D. Mich. 1989) (joint 'VllllUres 
mq two firms with 45% and 25.1% of' Alea, iDc:reuina tbe HID ftom 3549 IO 5109, lleld 
prllWllplively unlawfill); Tuty B•kjna Co y Betmon pwme 653 F. Supp. 1250, 1265 (E.D. Pa. 
1917) (post-acquilitioa HHll ruaina &om 2797 to 6420); pgm. Co 641 F. Supp. ll 1134, 
1139 (combined mmet share of 42% held presumptively unlawfbJ); FIC y Bui Bma f,gga , 
1914-1 Tade Cu. (cal) f 66,041 • A.609-10 (N.D. Obio 1914) (qnilition iDcreued lllllket 
lllll'e of llCOnd laJplt Inn hm 20.9% to 21.5"). 

• The firms include: Wal-Mart, Kman, Tqet, Sam's Club, Bra Warehouse Clubs, 
Price/Costco, Best Buy, Computer City, and CompUSA It alJo includes estimated Illes of oflice 
· aippties by independent stationen in each city. 
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ii high and would increase significantly because of the merger. In the 42 geographic areas where 

SUples and Office Depot today compete, the post-merger HHI's average over 3000, and l'llJ8e from 

approximately 1800 to over 5000. PX 159, Table F. Increases in HHls are on average over 800 

points, and l'llJ8e &om 162 to over 2000. 

Jn lhort. tbia acquisition ii presumptively unlawful in either a 111pentore market or a market 

that includes those other retailers the defendants allege to be competitors. 

3. '111e Proposed Transaction Abo Wm Eliminate Potential Competition 

Although the defendants ignored at trill the impact of tbe acquisition OD fbture competition 

between Office Depot and Staples, their contemporaneous business documents do not. The 

competitive "problem" with Office Depot IS Staples sees it exists not only in the 42 markets where the 

two firms compete today, but also in the dozens of additional markets where they expect to compete 

__ by the year 2000. PFF 188. Staples' strategic planning documents predict that it will &ce competition 

&om Office Depot in ' of its store base by the year 2000; compared to the 46% overlap between 

tbetwo oompaniesiD 1996. Id. (see diagram on facing page). Future competition will be e!iminlfed 

if'the merger is allowed. The merger thus threatens to injure both consumers who benefit from today's 
... --< 

rivalry between Staples and Office Depot IS well u those who otherwile would enjoy the future 

-· 
benefiU of office 111pentore competition. , 

Giwn that the iupentore market ii bighly concentrated, tbe Joa oftbia potential competition 

by tbe only c:hlim uniquely situated to enter, and with amw plllll to eater and provide dl'ective 

compeliliOD to each other, allo wiolates Section 7. nc v Procter 4: Gamble Co 386 U.S. 568, 577 

(1967) (lllllNCCins that a court llllllt look at a meraer'a impact OD competition "preamt and fbture"); 

_ . PPG Indus .. 798 F.2d at 1503. The elements ofa potential competition case are met here. FTC brief 

- at 31-32. First, the markets are highly concentrated. Second, Staples strategic planning documents 
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. _ make clear that this entry will result in significant procompetitive efl'ects. Third, Staples and Office 
\ 

___ _, Depot are two of only a few equally likely potential entrants. Fourth, Staples and Office Depot would 

have been likely mtraDts but fur this meiger. F"mally, emry into these markets by either or both of these 

.. -·· 

firms would occur in the near future. 

D. Tbe Relevant Market & Insulated From New Eatry and Ezpansloa or 
Repositionia& b1 Other Retallen 

The strong evidence ofincre.ased concentration, the motive for the merger, and the analysis of 

likely price efl'ects, demonstrate that this merger is likely to result in a 111bstantial reduction in 

c:oq>etition. 1be burden thus lhifts to defendants to demollltrlte that these anticompetitive efl'ects 

are lllllikely to ocair. United States y Baker liuilJes Inc. 908 F.2d 981, 983 (D.C. Cir. 1980). We 

have previously discussed the many flaws in the defendants effort to rebut these presumptions. In 

addition, the defendants argue that new entry will prevent the merged firm fi:om eitercising market 

power. Once again, their argument is inconsistent with the weight of the evidence. 

There is little dispute in this case about the legal analysis of entry. In usessjng the conditions 

of emry, the ultimate Uie is whether emry is so easy that it "would likely avert anticompetitive effects 

from [the] acquisition .... " Id. at 989. Only where entry is of such a magnitude to prevent the 

ca:rQse of market power doe& it reverse the presumption of anticompetitive efl'ects. Amerir,ep Stores. 

697 P. Supp. at 1131.111 

17 'lbe Mep Oujde!inc,, articulate the conditions under whlch entry Would likely avert 
udcompeUtive priciD&. Entry ii considered easy if it woa1d be "timely, Ubly llld nfficient 
In its ma&nitude, character and scope to deter or counteract the [llltl']competitive effects" of a 
proposed transac:tiolL Murcr GujdcljDM, f 3.0, quoted with IPP"PY". Brbc:! on Co. •ns y 
AtJeptjc Bir.bficld Co., 51 F.3d 1421, 1440 (9th Cir.), mt· dcnirA, 116 S. Ct. 515 (1995). 
Entry ii timely if a new entrant would have a 11pif"ICllll market !mpect within two :rem. 
McrlCf Gujdc!jDM, I 3.2. Entry ii likely if it would be profitable at premer1er prices. Id.. at 

-~ _ I 3.3. Entry is sufficient if it would be on a lar&e enough scale to counteract the - - (continued ... ) 

- 31 -



• , . 

Numerous courts, including this one, have found the history of entry u particularly probative 

in llF"'mng the likelihood of.filture entry. S= Unjt;d Stites y Unjted Tote. 768 F. Supp. at 1076, 

1080-82 (lack of entry 111pported finding of barriers); Ainerjqn $tom. 697 F. Supp. at 1131-33; 

Po-Cola Co 641 F. Supp. at 1137. Here, the history of failed entry provides persuasive proof of 

1be lignifiClllCe and durability of entry barriers. The mdence lhows that exit, not entry has been the 

trend. Despite many markets with little superstore competition and the resulting elevated prices, no 

new firm has entered the 111perstore market in years and 10me 20 have exited through banbuptcy or 

ecquisition. PFF 225. A 1COR of UDlllCCelSIW entnnts lie by the roadside, tesllmellt to the difliculties 

of entering this market. The failed entrants in this industry include 111ch large, well-known retail 

establishm~ts as Kmart, Montgomery Ward, Ames and Zayres. ld. 

In the FI'C'I initial brief we presented the facts showing that entry into this market is diflicult. 

Ibese facts remain unre.filted: 

• Be(lll.lse a new entrant must open multiple stores on a national ICale in order to compete 
eft'ectively against a superstore chain, the costs of entry are formidable. PFF 233-34. 

• Entry on a national ICale, however, is impeded because the incumbents have saturated many 
important local markets. PFF 237-43. 

• In many other markets, opening a sufficient number of stores may take more than two years 
fi'om initial pl•nning to actual store opening.t'FF ~. 

Indeed the top ofticials of Staples Ud Office DepOt could identify no likely new -t. -.. 
PFF 228. Office Max's CEO went even .filrther stating that 'the cballenge of the retail sale of oftice 

mppnes are IUBicientJy formidable that I mq>ect no new entnnt. ••• • Id. 

~ ( ... continued} 
mticompetitive effects of the tra.nsaetion. Id. at I 3. 4. In this case, the defendants have failed 

.. · to demonstrate that entry will satisfy any of these conditions. 
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The only evidence of entry the defendants presented wu the contention that U.S. Office 

Products' recmt acquilition ofMailboxes, etc. gave it the ability to enter. But even if 111ch speculative 

entry were to ocau, it could not constrain post-merger pricing by Staples. Mailboxes Etc. today is 

a hnchised operation with amll stores of 1000 to 4000 lqUU'e feet - a mere &action oftbe 20,000 

1q11are feet typicll of an office 111perstore - that off'ers mail box ICl'Vices and limited mail-oriented 

•ipp!ies PFF 230. Mr. Ledecky has DO firm plans on bow Mailboxes could compete cff'ectively with 

office superstores, other than his suggestion that U.S. Office Products mail order catalogue could be 

banded out to businessmen coming in for their mail, hardly cff'ective entry into retailing.W 1d. 

Although defendants assert that a major retailer could enter the office 111pply 111perstore 

industry within two years by lltering its product mix and atore layout ('Le. "repositioning") and 

becoming an cff'ective constraint against anticompetitive pricing by the merged firm, tbe weight of the 

evidence 111ggests that this is unlikely. Even in the presence of anticompetitive pricing in various 

markets, no retailer has successfully expanded its consumable office 111pplies to the point where it 

constrains office superstore pricing. PFF 247. 

The only firm that tried repositioning failed and has DO plans to try again. Best Buy, an 

eh c bonics retailer that canies a broad nnge of computers and 1'11siness machines, IOUght to capture 
. I 

additionll business by creating a separate office 111pply department in 1994. PFF 253 (Best Buy 
-

offered 2000 SKUa of office 1UPPlies). Two years later, Best Buy pve UJ1 and took a SIS million 

dollar charge against profits. 1d. AJ Dr. Wmen-Boulton'a econometrics IDllylia lhaws, even this 

u Indeed, on the witness stand Mr. Ledecky conceded that bia c:wrent retail operation could 
not tlke business away from Staples and Office Depot. Id. The evidence shows that one of the 

· few retai1ins operations U.S. Office Products currently operatea, a San Fl'lllCiJco stationer nuned 
McWhorter'a, is significantly higher priced than office 111perstores and offers only a limited 
selection of office supplies. PX 404; S/22 Tr. 27-28. 
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. significant expansion did not give Best Buy the ability to constrain Staples' pricing to the same degree 

that Office Depot does. PFF 253. 

Other retailers are also unlikely to reposition because, in order to compete effectively with 

office superstores, they would have to change dramatically the nature of their operations: they would 

not only have to expand the floor and shelf space dedicated to office products on a national basis, but 

also offer slower-moving products and extra services and maintain a large inventory of a broad range 

of office supply consumables. This point is made repeatedly by retailers. 

• Firms such as BJ's, Computer City and Kmart would not increase their product offerings in 
response to a price increase by the merged firm. PFF 255, 258. 

• Other club stores testified that expanding office supplies 

Ultimately, the evidence falls far short of demonstrating that there will be sufficient entry to 

counteract the market power that the merged firm will possess. 

E. Defendants have not demonstrated that the alleged costs savings from the merger 
will counteract its anticompetitive effects 

Defendants' final argument is their would-be silver bullet - even though the merger will give 

the def~ts the ~ility to price above competitive levels, that risk is dwarfed by massive efficiencies 

that defendants will be compelled to pass on to consumers in the form of lower prices. These dramatic 
. I 

and unprecedented claims cannot meet th~ stringent obligations established by law that: ( 1) they are 

not recognized in a merger to monopoly; (2) the claims must be verified by clear and convincing 

" It is unlikely that entry by one of these retailers would have a significant impact. 
Professors Warren-Boulton and Ashenfelter estimated the effect of a 10% increase in office 
supply sales by Wal-Mart on the projected merger-caused price increase. Ashenfelter 
determined that the effect was inconsequential: A 10% increase in Wal-Mart office supply 
sales would reduce the merger's price effect from a 7.5% price increase to 7.4%. Warren­
Boulton, 5/23 at 307-10. 
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··evidence; (3) that the savings are merger apec:ific; (4) the savings are in the market lfl'ected by the 

merger; IDd (5) the savings will be pused OD to consumen. Unjymj\y Health. 938 F.2d 1222-23; 

UpjtM Stetm v !nr.kford Mm Cm;p 717 F. Supp. 1251, 1289 (ND. m. 1989), dd. 898 F.2d 1278 

(7tb Cir.), cert dcnj;d 498 U.S. 920 (1990); Mecw GuidcUoe1 § 4.0. 

Tbe acid tat or efticiencies ii whether they benefit competition. ,.. this Court ... explained: 

A merger the elfect ofwbich may be to 111bst1nti•Dy 1euen '4lmpCtitioa ii not aavecl 
because, on aome ultimate reclconing of aocial or economic debits and c:recliU, it may 
be deemed beoeficial. A value choice of such magnitude ii beyond the ordiiwy limits 
of judicial competence, and in any event has been made for ua llready, by Conaress. 

UC y Alliant TccAA.vstnms. 808 F. Supp. 9, 23 (D.D.C. 1992) (quoting Phila!ldphia Nat'! Bunk 

374 U.S. at 371).»' Courts have uniformly rejected an efficiencies justification in hiah!Y concentrated 

.. markets 111ch u this one. A!!japt Th&hSYstnms. 808 F. Supp. at 23 (where merger would create firm 

with market power, efficiency claims are "insufficient to override the public' a clear and fimdamental 

interest in promoting competitionj; FTC y Imo lpdµ5 1992-2 Trade Cu. (CCH) 169,943, at 68,560 

(D.D.C. 1989) (fl!imms production efticiencies where firms had "111ch a controlling position in the 

market that there is a substantial likdihood they could raise prices."). The Mnrw Gujddinns embody 

the well-settled precedent that 

When the potential adverse competiiive elf~ of a merger ii likely to be particulady large, 
extraordinarily sreat cognizable efficiencies would be Meell''Y to preveat the merger fi'oin 

--

; 

• Many courts, lncludin& this one have held that efficiencies are irielevant ID Section 7 
analysis. M Judie Gesell wrote: Any federal julf&e considering repJatory aims such u those 
laid claMI by c.onarm ill Sec lkll 7 rl die Clayton Ar:t. sbould Jiairale before pafdna OldO Ille Act 
an untried economic dleary IRICh u the wealth-1Nxjmjzetion IDd efficieacy-dlrou&h-llCqllbition 
doclrinc apounded by [defendanll]. • • • To be IW'e, efficiencies that benefit consumen were 

,,.,._ ~nized [by Con&ressJ as desirable but they were to be developed by dominant concerns using 
!lcir braim, not their money by buyinc out ll'Ollbling competitors. 'lbe Court Jau no authority to 

· - move in a direction neither the Congress nor the Supreme Court has accepted. Croi-Co!• Co , 
641 F. Supp. at 1141; Ge Amant Tr.clisystems, 808 F. Supp. at 23 . 
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_/ bring 1nticompetitive . . . . Efficiencies almost never justify a merger to monopoly or near-
monopoly.ZL' 

At the wry least, if the Ollly issue rem•ining is efficiencies, the FTC bas lhown "111bstantial questions• 

pg to the merits lllfficiently letious to warrant a fill1 trial on the merits. Indeed, no court bas ever 

denied a preliminary injunction 10lely on ID efficiencies defense. 

But even if these costs savings claims are to be comidered, they fill far lhort of the strict 

nquiremems established by the couru. 1be thorough, candid, Ind "''•newt testimony 11111 report of 

the Commiuion'a expert, Mr. Painter, credited certain eflidency claiml but idcatified major 

deficiencies in the defendants' projections of cosU savings: 

• The defendants' cost savings claims are almost five times greater than those developed at the 
time the acquisition was approved by the Boards of both Staples Ind Oflice Depot 1nd 
discloied recently to shareholders and the SEC. PFF 262. '111 After-the-fact generated estimates 
or cost savings should be given little weight "because of the relatively little attention placed by 
the defendants inpl•nning for and agreeing upon the merger.• Rpckfonf 717 F. Supp. at 1289. 

• Claims or massive product cost savings fail to account for the ability or Staples and Oflice 
Depot to achieve many of those savings without the merger. PFF 264-72. 

• In estimating costs .. vings, the defendants failed to use reliable methodology, (PFF 278-80), 
or provide adequate 111bstantiation. PFF 261; 263; 273-77; 281-83. 

• V~dors do'iiot substantiate the specific cost .. viDgs attributed to them. PFF 273-77. 

z Merger 011;<1cuw. I 4.0. Commentators 1pee: Fl'C brief at 40. 

21 Defendants half-hearted attempt to explain away this fact ii u trlDSplreDt u it ii 
1IDl\'&lliJJa. 'Ibey COllUUt what they cbaracterii.e U ID atim•tr; done for die Jlolrd of 
Directors to usess accretion to the c:Ompanies eamlnp, with a comprehensive lll&IJlil of 
efficiencies that will be passed on to consumers, and not captured u value by the lharebolders. 
Such a distinc:timl ii abviously mmense. If die COit aviDp can be reaJimt, die company 
obviously .. ill c:boic:e of pocbtin& the money' Cll' Jllllill& diem Oil ID COlllUIDerl dinJUlh 
reduced prices. If the cost savinp are pocbtcd, Ibey appear u additional profit immediately, 

.-H" and should be reflected in enha!!CNI stock value. If the compuy chooses to pass the 
· ·· efficiencies on in die form of lower prices, it must be because the additional Illes aenerated 

- · would result in even higher profits to the firm (unless one were to usume that m•nagement is 
wastin& corporate assets.) 
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.. _.., Moreover, in her testimony the defendants' efficiency witness, Ms. Goodman, wu forced to 

concede that: (I) the efficiency study included savings estimates that Staples had already achieved 

(PFF 263c, 271-72); (2) the study ignored significant costa savings Staples and Office Depot would 

lllw ldiiewd on a ltlnd alone basis (PFF 269-72); and (3) het. "agressive cue• COit 11vings ICallrio 

relied OD work by Dr. ffaupn1n that he IUbleqUently acfmjtted lbouJd DOt be relied upon "to predict 

anythina. • PFF 263d-f. 

tntimately, the basis for these claims is defendants' assertion that they "lllll'ely have the best 

knowledge of their own business; they 1re confident that they CID achieve the 1Ubstantial efficiencies 

•••. • Defendants' Reply Brief at 27. But "trust me" is not the lltandud of proof adopted by the 

courts. S= Uniycrsjty Health 938 F.2d at 1223 ("defendant [cannot] overcome a presumption of 

-- - illegality based solely on speculative, lelf-serving assertions"). This standud would allow defendants 

-· in any merger eff'ectively to repeal Section 7 merely by claiming costs savings regardless of the risk to 

competition. Here, their biased methodology, their disregard of contruy facts, and the questionable 

credibility of their witneues, demonstrate that defendants' efficiency analysis limply CID not be tnJsted. 

Defendants also have failed to demonstrate that the alleged costa 11vings 1re specific to the 

merger. •[T)he Agency will consider only those efficiencies likely to be accomplished with the 
I , 

popoled merger and unlikely to be accomplbhed in the abJCDCe of either the propoled merger or 
-.-. 

IDDther mans havina compilable anticompetitive elf'ects." Mer.act GujdrJjoo 14.0; m Upjymjty 

HcaJtb 931F.2dat1222 n.30; Bot;kfurd Mem HQIP 717 F. Supp. at 1219-91; Ugjted Slaw y 

Mm Iw; 704 F. 5uA1. 1409, 1425-26 (D. Midi. 1919).»' The 1111,jor IOUrcel of defendants' claimed 

21 Section 7 protects competition, not competitors. Brown Shoe <)! , 370 U.S. at 320. 
~ecause savings that would be achieved in another manner benefit only the meraing parties, 

_..ie only savings relevant for determining procompetitive efficiencies are those that are made 
(continued ... ) 
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· lXllt savings are pouible product cost reductions 1ssod1ted vrith volume purcli•sing 1nd the utilization 

afbat purdiuing pl'ICtices. BecauJe both Staples IDd Office Depot are apanding npidly, as is the 

office 111perstore muket u a whole, the volume of products these companies purclwe will increase 

with or without tis mqer. Jiff 266. Each p1rty to this merger lwl previOUlly projected cxp1nding 

wUhin the nm few years to opente 1pproximately the mnnher of stores thlt the mqed entity would 

opeme if this merger were permitted to go through. PFF 8; PFF 192. Where parties can usually 

IChieve such efficiencies via internal expansion, it is an error to treat them as 'merger specific.• Areeda 

& 'I'uma', IV AnljtrusJ I.aw 19461 (1980). Simillrly, improved purdwing pnctices are not merger 

specific. They are achieved by the parties .imernally every day when they le&l'ch for lower cost sources 

of aipply. Pff 267, 269. Such practices are llso 1chievlble by hiring talented IDd proven purchasing 

representatives. PFF 266. These efficiencies will accrue with or without the proposed transaction, 

since in a competitive e:cvironment both companies would seek out improved purchasing methods and 

would continue to increase the volume of products they purchue u they continue their inexol'lble 

cxpmsion. PFF 191. Rockford Mem Cow 717 F. Supp. at 1291 (rejecting "best pnctices" 

efficiencies claims precisely because 111ch efficiencies can be IChieved without merging). 

Over fifty percent of the llleged cost Avings are for products Clutlide the office supply 

I . 
IWlllll"INe mmtd. Jiff 284 86. Proc:uremr,it avinp filr aoods llJch U book Cllel, computerl, aild 

o&ice fiunitureWm not d"ect the Jew:1 of wu:¢ilion in the office IUpply COQ1111~1e mmket. Savings 

outlide tbe nwftet are imlevut beem•oe "anticompetitive cll'ectl of ID ~on in one mmket 

C111not be jwdfied bJ puc:ompecjlive eB'ects in mother mmket." Pbi!1dclphl1 Natipnal B•nk 374 U.S. 

': ... continued) 
~possible only through the merger. S= Roclcford Mero Co[p , 717 F. Supp. at 1289. 
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)t 370-71; mllm Clayton Act Section 7, IS U.S.C. § 18 (proscn"bing acquisition if it may lessen 

competition "in any line of commerce• in •any section of the country"). 

The most critiw element of defendantS' efficiency claims is the usumed pass through to 

eomnmm. Staples' projection that about two-thirds of the firm specific costs savings would be passed 

through to COllSWDers should be rtJected for 1CVenl reasons. PFF 288. As Dr. Ashenfelter testified, 

this estimate is inconsistent with Staples' experience in which their pass through of firm specific 

efticiencies is apprmimateJy 15%. PFF 300, 303. Moreover, competition helps determine the amount 

of pass through and the defendanu have put forth no evidence to allow that once Of!ice Depot - the 

most aggressive competitor in the market - is elimin•ted, the incentive to pass through costs savings 

will remain as robust as in the past. PFF 301-02. As Staples' CEO said in the ordinary course of 

bi1siness, Staples' cost savings are passed on "to the customer in the fonn oflower net prices to become 

_ f11lly competitive with Office Depot.• PFF 302 (emphasis added). At trial he admitted that it was 

competition with Of!ice Depot that caused Staples to reduce costs and improve its efficiency. PFF 

301. He llso conceded that competition affected the speed with which costs savings were passed on 

. to consumers, and where competition is lacking Staples does not have to pass savings on as quickly 

u when there is competition. Id. Indeed, Mr. Stcmberg conceded that the 1996 Staples pricing 

strategy ~ to pus on COit reductions on ~ immedi••ely due to die extremely competitive 

nature of that mllltet, but to l'Cllin oftice mpply costs l&Vings unless and until C!>mpetition forces them 

to lower prices. Id. 

In lllllbts where Staples does not 1ice Of!ice Depot, its prices and profits are higher, becwse 

it ia he to be more lelective about passing on colt savings. Any notion that post-merger Staples will 

- · .~enerously pass on most of the speculative cost savings of the merger, once the disciplining force of 
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-,Office Depot is gone, is belied by Staples' current conduct in markets where Office Depot does not 
\ 

·I 
.-..../compete. 

_. .. ··-.. 

1be ultimate question with respect to efficiencies is whether they will reverse the 

lllticompetitiv effects of the merger. Professor Warren-Boulton explained that even us11ming a pass 

through rate of 20'/e, the efficiencies as 1 percentage of sales needed to counteract the likely price 

increase arising from this acquisition would have to be extraordinarily large. PFF 311, 313. For 

nample, if' a 7.5 percent price increase is expected to occur and 20 percent of the cost savings are 

passed oo to consumers, the amount of efficiencies necessary to exactly counteract the potential price 

inaeasewould have to equal 37.S percent of revenues (7.5% minus .2 times 37.5% • O).W PFF 313. 

In this case, defendants most aggressive case posits efficiencies of only 6% of sales, yielding a net price 
' -

inaease of6j% (7.S minus .2 times 6% "'6.3%). Under no circumstances, then, do the efficiencies 

justify this anti-competitive merger. PFF 311, 313-14; Merger Gujde!jnes 14.0. 

In short, the defendants have failed to demonstrate that the verified, merger-specific cost 

savings will outweigh the acquisition's likely anticompetitive effect and lead to a more competitive 

market. Late-blooming, litigation-driven speculation cannot meet that burden. 

n. JUDGED BY1'HE STATIJTORY STANDARD OF SECI'ION 13(B), 
THE COMMISSION'S ENTITLEMENT TO A FULL-STOP 
PRELIMINARY INJUNCilON IS CLEAR. 

While the pnrmari'Xll of'both rides have been memivc, a proper reprd for the nature of this 

pooeeding and the stendard for relief makes the comet outcome clear. This is a IUit for a ltatutory 

prelimin•ry injunctioa, to preserve the status quo pendins an administrative proceeding that will 

determine whether the mqer rlStlplel and Office Depot violatea Secdoa 7 of the Cayton Act. This 

• · · • .:ic Professor Warren-Boulton explains the formula as the expected price increase minus the 
. _.pass through rate times the efficiencies. 
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Court's role, therefore, ii "to make only a preliminary usessment of the merger's impact on 
, 

·--' competition,• Warner Commynicatjons 742 F.2d at 1162, not to •resolve conflicts in the evidence . 

• • or undertake an mm.we analysis of the antitrust issues.• Id. at 1164. The merits are reserved to 

the Commission in its administrative procming, because Congress 9thought the usistlnce of an 

administrative body would be hdpful in resolving such questions and indeed expec:ted the Fl'C to take 

the leading role in enforcing the Cayton Act,• HoSPita! ColJl of America. 807 F.2d at 1386. The 

bounly of doc:ntnent•ry evidence, the complex economic: issues, llld the brevity of this proceeding all 

counsel that an administrative trial is the proper forum for resolution of this matter. 

Section 13(b) lllthorizes 1 Court to enter preliminary relief'where it ii in 9the public interest," 

15 U.S.C. § 53(b), a statutory standard that "places a lighter burden on the FI'C than that imposed by 

the traditional equity standard for issuance of 1 preliminary injunction,• FJ'C y Harbour Groyp 

· h!yesmenu LP 1990-2 Trade Cas. (CCH)' 69,247 at 64,913 n.l (D.D.C. 1990) (Hogan, J.). In 

detamioing whether a preliminary injunction in aid of the Commiuion's administrative proceeding is 

in the public interest, "a district court must (1) determine the likelihood that the FI'C will ultimately 

succeed on the merits and (2) balance the equities.• University Health 938 F.2d at 1217. The 

Commission carries D burden of showing a likelihood of ultimate success whenever it "raises questions 

SOing to ·the merits IO serious, substantial, difficulti IDd doubtNl U to make them fair iWUlld for 

thorouah inveltigation, ltUdy, deliberation and determination by the FI'C in the first instance and 

ultjtmtely by the Court of Appeals.• Upjymjty Hca!tb 938 F.2d It 1218. Once the Commi11ion has 

raised serious llld substanti•I questions about the legality of this proposed merger under Section 7, the 

D.C. Cralit has •mnmstcdly brJd ••• lbat there is a 'prmm.,ciDD in favor ofa preliminary injunction.'" 

Alliant Techsystems. 808 F. Supp. at 22-23 (quotina ppG Indµs 798 F.2d at 1507). 
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Defendants have attempted to blur the focus of this inquiry by flooding the court with a 

continual bmage of documents. While the FTC laid out its case on day one, the defendants have 

1Ubmitted over half their "evidence• after discovery deadlines bad passed. While the FTC relies 

mensively on the firms' ordinaiy course business records, defendantl produced just over 100 business 

records out of CMr 3000 "cdulits, • ml died the coUrt to none. On dole ex•min•tion, only a paultry 

IUUI of the documents are legitimate business records entitled to any evidentiary vllue. And most of 

those 111pport plaintiff's cue. Defendants tactic of flooding the court with thousands of cdu'bits of 

marginal or DOD evidentiaJy vllue and Jate..brnking, mado-for-litiption econometrics only reinforces 

the need to carefully review their 111bmission in a full trial on the merits. 'Ibe weighty showing made 

by the Commission is more than adequate to assure this Court that the Commission bas raised serious 

questions about the liktly anticompetitive effects of this transaction that warrant final resolution in an 

administrative proceeding. Judged by that standard, injunctive relief is warranted. 

Beyond considering the Commission's likelihood of 111ccess, this Court must consider the 

equities. In this case, as in most others, the equities are likely to follow the merits, bec1u1e "[i]f the 

acquisition seems anticompetitive, then failing to stop it during the administrative proe«dings will 

deprive conswne:rs and suppliers of the benefits of competition l)l!!!depte ~and perhaps forever, for 

it ii clifficUlt to undo a merger years after it.bas~ com11mm1ted, • FJdm Grain eg 868 F.2d at 
. , 

904. 'The principal equity weighing in favor ofisP"'M:e of the injunction is the public's interest in 

eB"ective enforcement ofthe aniitrust laws.• UnivmitvHglth, 938 F.2d at 1225. Alfbouallprivate 

equities mey be c:omidaed, public equities receive far areater weight. Id.; FJdm Grain Co 168 F .2d 

at 905; WNM Qmmmnicatjon1 742 F.2d at 1165. Where the Commi•on bas demomtrated 'that 

· .. it is liktly that the proposed acquisition would substantially lessen competition, the [ d]efendants face 
' 

_/a difficult task in justifying the nonissn•nce ofa preliminary injunction,• because a decision not to issue 
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___ the iqjunction "would fiustrate the FTC'a ability to protect the public &om anticompetitive behavior." 
~\ 

__ _. Uniymjty Health. 938 F.2d at 1225. 

In arguing for an unprecedented standard or proor and a quasi-merits determination by this 

Court, the defendants bave asserted tbat for them, the entry or a prelimin•ry injunction would be 

outcome determinative. because they will voluntarily abandon their tr11111ction rather than await the 

('qmnjWon'a decision OD the merits. Dd'mdants, of course, are the muten of their own destiny, but 

they llbould not be lllowed to hijack the statutory standard tbat govema this proc«ding by placing a 

sun to their own heads. Congress macted Section 13(b) precisely because experience bad shown that 

the lhsence ofprelimimry reliefftequently proved outcome determinative of the Commission's ability 

cff'ectively to remedy effectively adjudicated violations of Section 7, thus rendering "the legality of the 

dlallenged merger ... essenri•Dy a moot question," UC y EJIXQn Coro, 636 F.2d 1336, 1342 (D.C. 

Cir. 1980). 

Defendants' lawyers - although they have not offered evidence to 1111pport the claim - bave 

argued that the equities weigh against a preliminary injunction because the Commission may achieve 

effective relief by ordering a combined Staples/Office Depot to divest itself or a new superstore 

competitor comprised of a llelection of those stores tbat would remain after the consolidation is - - --~ 

complete. But Staples and Oflice Depot (and their so'e remaining post-merger IUpentore competi~or, 

' OfliceMax) ~-fir more than a coDection of buildings. The testimony or defendants demonstnte this. 

• Mr. Stemberg stressed the importance or efficient clistn'bution and ~ed that the current 
distn"bution systems of the two firms would be dismantled and merpd into ooe. PFF 317. 

• Ms. Goodman reinf'orced the importance or knowledgeable product buyers and efficient 
diltn"bution; 5122 Tr. at 108-09, 113-14 (Goodman); PX 283, Tab 7 at 60, 109-110 
(Oc>odm•n). 
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··. • Mr. Fuente'• declaration, in stressing the interim harm to Office Depot, revealed that the loss 
of key personnel in the real estate and other departments would cripple Office Depot as a 
competitor, DX 9015 at 1-2 (Fuente). 

·, 

The proposed me:iger wculd eff'ectively diS!ll8ntle the infiJstructure - including the distnl>ution system 

- that IDlkes Office Depot a vibrant, dynamic competitor of Staples (as weD as cause the closing and 

Ille of11111DY ofthoae ltOres wbete competition between the two finm ii now moat Intense). See PFF 

317. Recreating a second, independent competitive organization a year or more after the eggs have 

Ileen xnmbled would be difficult, if not impo1111>le. Defendanta' blithe imistenee that thia would be 

feasible mocks the "collil"essional c:onccm with the FTC'a historic imbility to e1fectu1te a remedy once 

an acquisition is consummated," that underlay the enactment of Section l3(b). FIC y Iancaster 

Colony Cor;p. 434 F. Supp. 1088, 1096 (S.D.N.Y. 1977). 

Defendants' cite only one equity in favor of allowing the merger to proceed - alleged losses 

to Office Depot sbarrholders if the merger is enjoined.Zif This Circuit has made clear, in cases in which 

defendants' claims evoked far more sympathy than here - that courts may "not rank as a private equity 

meriting weight a mere expectation of private gain from a transaction the FTC has shown is likely to 

violate the antitrust Jaws.• PPG Indus. 798 F.2d at 1507, quoting FIC y Weyerhaeuser Co , 665 F.2d 

1072, 1083 n.26 (U.C. Cir. 1981). The logic of this position is unassailable; a windfall gain to 

slweholdtzs resulting from illegal price increases to/consumers cannot be an "equity" recc1gniml by 
• • , I 

couru dmged with protectiq those consumers under the antitrust laws. In PPG lpdustri= for 
' 

example, the putative acquired firm~ a closely held COJpOration whose ailiDg owner hoped, by the 

acquisition, to preserve his life's work and support his heirs. The D.C. Circuit held that thia interest 

could not justify denial offbll-atop prelimin•I)' relief where the diatrict court had found JikeJibood of 

2$ AJ a factual matter, we observe that Office Depot's stock recently sold at 17, about the 
.· price at which it stood when the merger was flfSt announced. 
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·--._ success on the merits. ~ llW! Unjyersit.Y Health. 938 F.2d at 1225 (rejecting effort to "convert .. 

. . private injuries into public costs"). By contrast to these precedents, the present case involves merely 

a return of Office Depot's stock to the same levels as before the illegal transaction was announced. 

Much of the stock was purchased at these higher levels by arbitrageurs speculating on the transaction. 

A windfall gain for speculators should not override the public interest in unfettered competition. 

In sum, the Commission has made a strong showing of likely Success on the merits, and 

beyond peradventure, has demonstrated serious and substantial questions going to the merits that 

require final resolution in an administrative proceeding. Both to prevent interim harm to competition, 

and to assure that effective relief remains possible after the administrative proceeding to decide the 

merits, a preliminary injunction should be entered. 

CONCLUSION 

For the foregoing reasons, the Court should grant the Federal Trade Commission's motion 

for a preliminary injunction. 

Date: June 2, 1997 

--

Respectfully submitted, 

~_, 5- - I 
cs;ee1~,_ Cn - I~ ..... -·-

~;:,:::tilain~ 71 :X:: .----:: .. ~ ..... 
Federal Trade Commission C.7 

6th & Pennsylvania Ave. N.W. 
Washington, D.C. 20580 
Telephone: (202) 326.3741 
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