
ClicktoeditM astertitlestyle

• T hereisarebuttablepresum ptionofanticom petitivenessw here
am erger“ producesafirm controllinganunduepercentageshare
oftherelevantm arket,andresultsinasignificantincreaseinthe
concentrationoffirm sinthatm arket[.]” United States v.
Philadelphia Nat’l Bank,374 U .S .321,363 (1963)

• A “ [d]eterm inationoftherelevantm arketisanecessary
predicatetoafindingofaviolationoftheClaytonA ctbecause..
.[s]ubstantiality canbedeterm inedonly interm softhem arket
affected.” United States v. E.I. du Pont de Nemours & Co.,353
U .S .586,593 (1957)

• Finally,aclusterm arketm ust“ reflect[] com m ercialrealities[.]”
United States v. Grinnell Corp.,384 U .S .563,572 (1966)
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• T heFT C hasfailedtoestablishapresum ptionherebecausetheir
m arketsharesarefatally flaw edanddonotreflectcom m ercial
realties

–T hereisnoinkandtonerincludedintheFT C’sm arket

–N O T A S IN GL ECU S T O M ER agreesw iththeFT C’sm arket

–N O T A S IN GL ECO M P ET IT O R agreesw iththeFT C’sm arket

–VIR T U A L LY N O R FP sorCO N T R ACT S supporttheFT C’sm arket

• T heFT C isaskingtheCourttom akehistory by acceptinga
productm arketthatdoesnotexistandthatN O O N Einthe
industry accepts

• N everbeforehasaprelim inary injunctionbeengrantedw here
theFT C hasfailedtoproperly defineaproductm arket
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• T heFT C’sm arketignorescom m ercialrealities(e.g.,no
inkandtoner)

• T heFT C’sO W N EX P ER T adm its:

–“ Butifyou putinkandtonerin,w ehaveevery reasonto
believethatw ew ouldendupw ithaconsiderably low er
share;andthat'sw hy w ehaven'tdoneit.” Dr.CarlS hapiro,
04-01-2016 AM T r.at2277:24-2278:3

–“ Ifyou tookS taplesandO fficeDepot’sm arketshareinink
andtoner,itw ouldbesignificantly low erthanitisincore
officesuppliesandpaper.” Dr.CarlS hapiro,4/4 P M
T ranscript,2783:1-5

• T heFT C DID N O T getdataforinkandtoner
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• T heantitrustagencies(bothFT C andDO J)regularly challenge
consum m atedm ergers,includingchallengingatleast19
consum m atedm ergersduringthelasttw oP residential
adm inistrations:

– Bazaarvoice/PowerReviews (DO J2013)

– St. Luke's Health Sys., Ltd./Saltzer Medical Group, P.A. (FT C 2013)

– ProMedica Health Sys., Inc./St. Luke’s Hospital (FT C 2011)

– Evanston Nw. Healthcare Corp./Highland Park Hospital (FT C 2004)

– Chi. Bridge & Iron Co./Pitt-Des Moines, Inc. (FT C 2001)

– A ndM A N Y m ore

• e.g.,Lab. Corp. of Am./Westcliff Medical Laboratories, Inc. (FT C 2010);Carilion
Clinic/Odyssey IV, LLC (FT C 2009);Microsemi Corp./Semicoa, Inc. (DO J2008);
Ovation Pharm., Inc./NeoProfen (FT C 2008);Polypore Int’l, Inc./Microporous
Holding Corp. (FT C 2008);Dairy Farmers of Am., Inc./Southern Belle Dairy Co.,
LLC (DO J2003);MSC Software Corp./Universal Analytics, Inc. (FT C 2001)
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• Google/A dM ob

–T heFT C allow ed GoogleandA dM obtom ergein
2010,notably m entioningactionsby A pplethat
shouldm itigatetheanticom petitiveeffectsofthe
acquisition

–“ T houghw ehavedeterm ined nottotakeaction
today,theCom m issionw illcontinuetom onitorthe
m obilem arketplacetoensureacom petitive
environm entandtoprotecttheinterestsof
consum ers.” FT C Com m issionS tatem ent,M ay 21,
2010
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• Facebook/W hatsA pp

–T heFT C allow edFacebooktom ergew ith
W hatsA ppin2014

–A spartofthisdecision,theFT C w rotealetter
tothepartiesnotingthat“ FT C staffw ill
continuetom onitorthecom panies’ practices
toensurethatFacebookandW hatsA pphonor
theprom isesthey havem adetothoseusers.”
A pril10,2014 L etterfrom J.R ichtoparties
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• P acificare/FHP
–T heFT C allow ed P acificaretom ergew ithFHP in1997

–Inallow ingthedeal,theFT C noted thatitw ould
“ keepacloseeyeontheproposedP acificare-FHP
m ergerevenafteritiscom pleted tochecktheeffect
onm edicalinsurancepricesandserviceinS outhern
California."

–T heFT C furthersaid: "W enevercloseourbookson
thesethings. S om eonew illm akean efforttocom e
backandlookatbigm ergers. It'ssom ethingw e're
entitled todo...toseeifw egotitright."
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