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• A preliminary injunction that blocks a proposed 
merger “is an extraordinary and drastic remedy.”1

• “Under 13(b) of the FTC Act, the Court must 
determine that an injunction is in the public interest  
after weighing the equities and considering the 
Commission’s likelihood of ultimate success.”2

2

Preliminary Injunction: 
Extraordinary and Drastic Remedy

1 FTC v. Exxon Corp., 636 F.2d 1336, 1343 (D.C. Cir. 1980) (quotation marks omitted) 
2  15 U.S.C. § 53(b)
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• FTC must show it’s more likely than not that the 
merger would substantially lessen competition.4

• FTC has the burden of:

– establishing the relevant market (including the 
target customers and relevant products)

– establishing that Defendants would have an 
unduly high share of that relevant market 5

• The failure to properly define a relevant market is 
fatal to a merger challenge.6

3

FTC Burden 
Reasonable Probability = More Likely Than Not

4March 21, 2016 A.M. Tr. at 21:21‐22:3; FTC v. Cardinal Health, Inc., 12 F. Supp. 2d 34, 45 (D.D.C. 1998) (FTC  must show 
“reasonable probability”)

5 FTC v. Arch Coal, Inc., 329 F. Supp. 2d 109, 116‐17 (D.D.C. 2007)
6 FTC v. LabCorp, No. SACV 10‐1873 (C.D. Cal.  Mar. 11, 2011)
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4Source: Feb. 15, 2016 Report of FTC’s Expert Shapiro (DX02591), p. 4

FTC’s Gerrymandered
Product Market

Definition of 
“Consumable Office Supplies”
“Office supplies that customers 
use up, discard, and repurchase 

on a recurrent basis.”
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$1.210 billion 

(33% of all sales)

5Source: Feb. 29, 2016 Report of Defendants’ Expert Orszag (DX02570), Exhibit C

FTC’s Gerrymandered Product Market: Eliminates 1/3 of Traditional 
Office Supplies and More Than Half of Relevant Product Market

$1.6606 billion 
(45% of all sales)

$786.1 million
(21% of all sales)

Ink / Toner
BOSS

Pens / Pencils / Paper
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6Source: Tr. at 2088:21‐2089:7 (Shapiro)

FTC’s Expert:
Wrong Product Market = Screwed Up Market Shares

THE COURT: That's key, because if the relevant market isn't defined 
correctly, everything else is skewed, isn't it, the analysis?

A. Yes and no. I think any lawyer would say yes, but an economist 
would push back a little bit. The market shares are probably going 
to be skewed because we're defining the market ‐‐ a lot of what 
we're doing is to figure out market shares 
and seeing if they're high, which is the 
second step. So if you don't get the relevant 
market right, the shares are not going to 
be ‐‐ they're going to be misinformed, 
they're going to be misleading, they're going
to be screwed up.
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7Source: Tr. at 2623:18‐24 (Shapiro)

FTC’s Expert: I Might Have Made a Mistake

Q.  But you made that conclusion without looking at 
any sales data for ink and toner from these MPS 
providers. How do you know how much of the 
market they have without looking at the data?

A.  Well, again, there's a lot of other 
information – I might have made 
a mistake, and the case should 
be bigger and include ink and 
toner. I've acknowledged that.
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8Source: Tr. at 2341:2‐3, 2487:23‐2488:7, 2603:6‐9 (Shapiro)

FTC’s Expert: Product Market Must Be 
Consistent with Business Realities 

Q.  And, Dr. Shapiro, one of the things you talked about on direct is 
that it’s important that the relevant product market be 
consistent with business realities.

A.  Certainly.

Q. Dr. Shapiro, you also said yesterday and today it’s important to hear 
from the customers, the customer's view is critical, right?

A.  The customer's view is critical regarding their needs, their options, 
who they considered capable in the past. Basically, what they have 
visibility into, I put a lot of weight on that. 

“So you get ‐‐ the customer’s view is very important, and it's 
quite consistent here.”
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9Source: Tr. at 233:5‐19, 397:11‐15, 524:19‐25, 937:5‐12, 1098:7‐1099:1, 1262:17‐1263:20, 1471:6‐15, 1799:24‐1800:12, 2004:16‐25, 2606:6‐14; BoA Dep. Tr. at 50:21‐51:17, 73:11‐13

All FTC’s Witnesses Disagree 
With FTC’s Product Market

“Add me 
to the list”
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10Source: Shapiro Reply Exhibit  R8B

Nearly all 
RFPs include 
ink and toner

Nearly all 
RFPs include 
ink and toner
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11Source: DX 2988 at 40:5‐16; COMM‐PA‐0000064; DX 5326

2016 FTC in Real Life: Consumable Office 
Supplies Include Ink and Toner

Q. And just to be clear, what are you 
including in the definition of consumable 
office supplies? . . .

A. Pens, paper, pencils, binders, Post‐Its, 
general office supplies.

Q. Does that include toner?
A. Yes.

Commonwealth of Pennsylvania and 
District of Columbia: 
Office supplies includes ink and toner.
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12Source: DX 5046, pp. 10‐11; DX 4342, p. 1

FTC Agreed Twice Before That 
Office Supply Market Includes Ink and Toner

2013

1997
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DDX___Source: FTC Complaint; PX 3039; DX 2433; DX 2437; DX2450

FTC Decides To Exclude Ink and Toner 
Based On No Evidence

Dec 2015 Jan 2016 Feb 2016
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14Source: Tr. at 2817:13‐2818:16 (Shapiro)

If You Include Ink and Toner, Market 
Shares Would Be Significantly Lower

“I believe as well that, therefore, if one were 
to calculate market shares for ink and toner, 
which I have not done, that Staples and Office 
Depot’s share would be significantly smaller.”
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All 
Other

Business 
Customers

Over 400,000 
customers

All 
Other

Business 
Customers

Over 400,000 
customers

All 
Other

Business 
Customers

Over 400,000 
customers

15Source: Feb. 15, 2016 Report of FTC’s Expert Shapiro (DX02591) at p. 7

The Business Contract Market 
Is Much Broader Than the Fortune 100

FTC concedes its customer market is only 
0.3% of business customers (1,200 out of over 400,000 B2B customers)

FTC Market
1,200 customers

FTC cleaves out almost 
399,999 business customers

99.7%

FTC cleaves out almost 
399,999 business customers

99.7%

FTC cleaves out 
government customers

Over 15% of sales

FTC cleaves out 
government customers

Over 15% of sales
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16

FTC Has No Market Share Proof 
for 95 Percent of Its Target Customers

No Market Share 
Analysis

No Market Share 
Analysis

No Market Share 
Analysis

No Market Share 
Analysis 1,200 Large B2B Customers

400,000+ B2B Customers

Fortune 100
81
78

55
‐ 23 (use diversity suppliers)
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17Source: Tr. at 927:9‐16 (Fifth Third); PX 3009; PX 3022; PX 3029

Customer Viewpoint Is Critical: Business Customers 
Overwhelmingly Not Opposed to Merger 

Those few concerned are overwhelmingly Office Depot 
customers (disruption concerns)

15+ years with Office Depot

13 years with Office Depot  7 years with Office Depot

38 years with Office Depot
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• Sophisticated procurement departments

• Leverage their size to obtain better prices 
and services

• Demand price adjustments during the life 
of contracts

• Negotiate favorable contract terms

• Lock in favorable pricing in multi‐year contracts

• Buy off‐contract when they find lower prices

18Source: Tr. at 243:13‐16 (McD), 404:3‐16 (AEP), 940:20‐941:12 (Fifth Third), 1253:6‐1258:25 (Best Buy); BoA Dep. Tr. at 21:7‐22:16, 26:2‐27:9, 41:7‐22

Large Companies Have 
Significant Market Power
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19Source: Tr. at 223:8‐224:19 (AEP), 501:7‐23 (McD), 927:2‐5 (Fifth Third), 1015:18‐22 (Select Medical), 1277:22‐25 (Best Buy)

FTC’s Witnesses Have Locked in Prices 
Through Long‐Term Contracts

2016 2017 2018 2019

Merger
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20

Staples Stipulates to 
Honor and Extend 

Long‐Term Contracts
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Source: Tr. at 2745:7‐12 (Shapiro)

FTC’s Expert Agrees Extending Contracts
Significantly Reduces Alleged Harm

21

THE COURT: Right. All right. But that would lessen 
‐‐ and this is all hypothetical, but that would 
lessen the anticompetitive concerns that you 
have ‐‐

A. Yes.

THE COURT: ‐‐ dramatically, right?

A. Yes. Significantly, yes, 
it would.
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22Source: https://www.ftc.gov/about‐ftc/our‐history/our‐seal

FTC Has Not Fulfilled Its Duty

“The traditional emblem of justice, the 
scales represent not only the FTC’s 
history as a law enforcement agency, 
but also the Commission’s 
commitment to fairness and balance
in its work on behalf of consumers 
nationwide.”

“The winged flywheel, representing progress, reflects the 
FTC’s commitment to protect  consumers’ interests in a 
world of evolving technology.”
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23Source: DX 98

FTC Relies on Declarations 
That It Knows Are False

On Tue, Sep 22, 2015 at 4:49 PM, Ara Arslanian
<aarslanian@corporateunited.com> wrote:

If this gets blocked they should make a statue in front of CU 
offices for me. My testimony was a work of art (mixed with BS).
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24Source: PX 3029; DX 5261

FTC Pushed for Testimony 
That Was Not True

17. I am concerned about the proposed merger between Staples and Office Depot. I am 
confident that we received better pricing from Office Depot during our most recent 
contract negotiation due, in large part, to the competition from Staples. Staples and 
Office Depot are currently McDonald's only two realistic options for an office supplies 
vendor. I believe Staples and Office Depot are each other's closest competitors. They are 
the only two companies that can independently satisfy all of McDonald's requirements 
for an office supplies vendor. After the merger, McDonald's would be forced to choose 
between Staples and far inferior options. While McDonald's would explore any other 
sourcing options, it is likely that Staples could significantly increase our prices or 
decrease its service offerings before we would take our business elsewhere. In the 
absence of competition from Office Depot, it is hard to envision the marketplace 
exercising any pricing or service discipline on Staples. 
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25Source: DX 5040

Amazon Refused to Adopt 
FTC’s Position on Its Capabilities

DRAFT VERSION – ATTORNEY WORK PRODUCT
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26Source: DX 5175

Amazon Refused to Adopt 
FTC’s Position on Its Capabilities
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27Source: DX 5040; DX 5175; Tr. at 47:15‐18  

FTC Ignored and Tried to Conceal the Facts
FTC’s Opening Argument Evidence

“Entry or expansion by 
Amazon, simply as the 
evidence will show, 
would not be timely, it’s 
not likely enough; and 
by that I mean for 
Amazon to become the 
primary supplier to the 
large business 
customers.”
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28

Exhaustive Investigation 
to Delay and Stop Merger

• 14 months since FTC launched investigation

• 16 million pages of documents produced

• 300 third party subpoenas

• 51 third party depositions

• 20 executive depositions

• 10 days of hearings
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29

2013

1997
Q. And just to be clear, what are you 

including in the definition of consumable 
office supplies? . . .

A. Pens, paper, pencils, binders, Post‐Its, 
general office supplies.

Q. Does that include toner?
A. Yes.

2016
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