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INTRODUCTION 

Staples and Office Depot are the two largest vendors of consumable office supplies to 

large business-to-business (“B-to-B”) customers in the United States.  Combined, they have a 

market share of at least 79%.  In fact, Staples’ CEO had a poster in his office showing that 

Staples and Office Depot were the incumbent office supplies vendor for 94 of the Fortune 100.1 

Staples and Office Depot have such a large market share because for many large B-to-B 

customers (i.e., businesses buying office supplies for their employees’ own use), Staples and 

Office Depot are the two best—and in some cases only viable—options.  They provide the 

lowest prices, nationwide delivery, and other value-added services that large B-to-B customers 

require.  Ordinary course documents show that each considers the other its closest competitor.  

Indeed, as Staples boasted in an internal document: “There are only two real choices for 

customers”—Staples and Office Depot.2   

Large B-to-B customers agree.  They have provided sworn declarations—and will testify 

in this case—that Staples and Office Depot are their two best options for office supplies.  And 

they use the competition between the two to get lower prices and better service.  Through 

requests for proposal (“RFPs”), “reverse” auctions, or direct contract negotiations, Staples and 

Office Depot must compete head-to-head to win the business of these large B-to-B customers.  

Bid data show that Staples and Office Depot most often win from, and lose to, each other.  

This proposed Merger would eliminate that competition.  It would be replaced by a 

dominant firm approximately 15 times the size of the next largest office supplies vendor—a 

company that supplies paper, not the full array of office supplies required by businesses.  Absent 

judicial intervention, large B-to-B customers face a substantial risk of higher prices and 

                                                 
1 PX04499 (Staples) at 001-002. 
2 PX04082 (Staples) at 029. 
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diminished service than would occur absent the Merger.  Defendants’ own documents concede 

this.  For example, in April 2015—two months after the Merger was announced—Office Depot 

encouraged a business customer to accept promptly the contract terms it was offering; Office 

Depot explained that “[i]f and when the purchase of Office Depot is approved, Staples will have 

no reason to make this offer.”3  Staples is doing the same by, for example, making a “strong 

suggestion” to a customer that it consider contracting with Staples before the Merger is approved 

because the customer “will never get a more competitive offer than right now.”4  Thus, the Court 

need not guess about what will happen if this merger is allowed:  Defendants’ own documents 

make clear that prices will be higher. 

In support of this Merger, Defendants will argue that they face competition from 

numerous other suppliers.  But the next largest supplier—a paper supplier named Veritiv—has 

only a 5% market share.  The next largest supplier of the full array of supplies—W.B. Mason—

has a 1% share.  The rest of the competitors each has less than a 1% share.  None of them can 

counteract the anticompetitive effects of the proposed Merger.  Indeed, regional and local 

vendors acknowledge that they cannot provide the low pricing, nationwide distribution, and 

unified package of services that Staples and Office Depot can.  That is why Staples derides such 

competitors as “nobodies” that cannot take market share from them.5   

Defendants will likely point to the recent launch of internet provider Amazon Business as 

an important competitor.  But Amazon Business is not a significant competitor for large B-to-B 

customers now, and,  

                                                 
3 PX05236 (Office Depot) at 001; see also, e.g., PX05393 (Office Depot) at 002 (Office Depot telling customer in 
June 2015 that if Staples/Office Depot merger goes through, customer will lose opportunity to reduce pricing 
because “there will no longer be competition between the two largest suppliers to insure [sic] you have the lowest 
price!”).   
4 PX04567 (Staples) at 002. 
5 PX04083 (Staples) at 001; see also PX04334 (Staples) at 001 (competition from independent vendors is “a weak 
house of cards”). 
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A preliminary injunction is warranted.  The increase in market concentration from this 

merger far exceeds the levels at which mergers are found to be presumptively unlawful.  

Extensive evidence that the transaction will lessen competition corroborates the presumption.  

Numerous customers have submitted sworn statements expressing their concerns.  Those 

customers, and the public as a whole, have a strong interest in the effective enforcement of the 

antitrust laws.  As a result, Plaintiffs respectfully request a preliminary injunction pursuant to 

Section 13(b) of the FTC Act, 15 U.S.C. § 53(b), to preserve the status quo pending a full 

administrative proceeding on the merits. 

BACKGROUND 

Businesses across the country buy consumable office supplies, such as pens, folders, 

notepads, and copy and printer paper, for their employees to use in performing their job duties.  

This “B-to-B” contract business is important to Defendants.  As Staples’ CEO stated, B-to-B 

business “is a cornerstone of Staples.  It is core to who we are, and it is so core to our future.  It’s 

one of our fastest growing businesses, and it’s our most profitable large business.  This year, 

contract will account for almost % of company sales. . . .  Today, our contract business is a 

powerhouse.  It provides Staples with a huge competitive advantage.”  PX04023 (Staples) at 005 

(emphasis in original; internal ellipses removed); see also PX04630 (Staples) at 007 (for B-to-B, 

Staples is the “clear industry leader and gaining share”) (emphasis in original). 

“Large” B-to-B customers are commercial (i.e., non-governmental) businesses that buy at 

least $500,000 in consumable office supplies each year.  Their purchases account for about 
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a network of company-owned distribution centers spread across the country.17 

Staples and Office Depot, although not the only office supplies vendors, dominate the 

sale and distribution of consumable office supplies to large B-to-B customers, with at least a 

79% share.  PX06100 (Shapiro Rpt. at 2, 15-16, Ex. 5B).  They are the top two options for large 

B-to-B customers and, for a number of these customers, they are the only viable options.  In fact, 

both Defendants assert in the ordinary course of business that they see themselves as competing 

in a two-player market.18  They compete fiercely to win the role of primary vendor.  And since 

the announcement of Staples’ proposed acquisition of Office Depot, each has warned customers 

that, once the deal is consummated, the competition will end.19   

In addition to Staples and Office Depot, there are many regional and local office supplies 

vendors, such as W.B. Mason Company, HiTouch Business Services, Guernsey, Inc., Weeks-

Lerman, Gulf Coast Office Products, American Paper & Twine, Innovative Office Solutions, 

Forms & Supply, ImpactOffice, A-Z Office Resources, Capital Office Products, Complete Office 

Supply, Office Solutions, and many others.  PX06100 (Shapiro Rpt., Ex. 7).  None can provide 

the combination of low pricing and value-added services that Staples and Office Depot can.  As a 

result, regional and local vendors are not meaningful suppliers to large B-to-B customers.  For 

example, W.B. Mason is the largest of the regional and local vendors, and is the third-largest 

office supplies vendor in the country.   

 

                                                 
17 See, e.g., PX04469 (Staples) at 014 (describing in an RFP response Staples’ national network of distribution 
centers); PX05380 (Office Depot) at 044 (describing in an RFP response Office Depot’s nationwide network of 
distribution centers);  Decl.) ¶ 9;  Decl.) ¶ 12. 
18 PX04081 (Staples) at 001; PX04044 (Staples) at 025; PX04335 (Staples) at 001; PX04246 (Staples) at 001; 
PX05419 (Office Depot) at 021.   
19 PX05236 (Office Depot) at 001; PX05393 (Office Depot) at 002; PX04357 (Staples) at 001; PX07175 (  

 at 001; PX05249 (Office Depot) at 001; PX04567 (Staples) at 002.  
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Clayton Act and Section 5 of the FTC Act, the Commission seeks a preliminary injunction under 

Section 13(b) of the FTC Act.  15 U.S.C. § 53(b).  This preliminary relief will preserve the status 

quo and prevent consumer harm while the FTC holds an administrative proceeding to determine 

the merger’s legality upon a full evidentiary record.34  FTC v. H.J. Heinz Co., 246 F.3d 708, 714 

(D.C. Cir. 2001); FTC v. CCC Holdings, Inc., 605 F. Supp. 2d 26, 35 (D.D.C. 2009).   

Under Section 13(b), a preliminary injunction should issue whenever such an injunction 

“would be in the public interest—as determined by a weighing of the equities and a 

consideration of the Commission’s likelihood of success on the merits.”  Heinz, 246 F.3d at 714.   

To evaluate the Commission’s “likelihood of success on the merits,” this Court must 

“measure the probability that, after an administrative hearing on the merits, the Commission will 

succeed in proving that the effect of the [proposed] merger ‘may be substantially to lessen 

competition, or to tend to create a monopoly’ in violation of section 7 of the Clayton Act.”  

Heinz, 246 F.3d at 714 (quoting 15 U.S.C. § 18) (emphasis added).  At this preliminary stage, the 

Commission “is not required to establish that the proposed merger would in fact violate Section 

7 of the Clayton Act.”  Heinz, 246 F.3d at 714 (emphasis in original).  Nor is it “the district 

court’s task ‘to determine whether the antitrust laws have been or are about to be violated.  That 

adjudicatory function is vested in the FTC in the first instance.’”  CCC Holdings, 605 F. Supp. 

2d at 67 (Tatel, J., concurring) (quoting FTC v. Whole Foods Mkt., Inc., 548 F.3d 1028, 1042 

(D.C. Cir. 2008) (Tatel, J., concurring)); accord, FTC v. Staples, Inc., 970 F. Supp. 1066, 1071 

(D.D.C. 1997).   

Here, the high market share and concentration levels establish a presumption that the 

merger is unlawful.  The direct evidence of head-to-head competition between Defendants 

                                                 
34 Defendants have stated that if the Court grants a preliminary injunction, they will not proceed with an 
administrative trial.  Defendants’ strategic decision to forego a trial on the merits—if they so choose—cannot 
change the statutory standard chosen by Congress for a preliminary injunction under Section 13(b) of the FTC Act.  
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bolsters that presumption—as well as bolstering the Commission’s likelihood of success.  See 

United States v. Phila. Nat’l Bank, 374 U.S. 321, 363 (1963). 

 The second prong of Section 13(b) requires the Court to “weigh the equities” to 

determine whether a preliminary injunction is in the public interest.  Heinz, 246 F.3d at 726.  

“The principal public equity weighing in favor of issuance of preliminary injunctive relief is the 

public interest in effective enforcement of the antitrust laws.”  Id.  Thus, if the Commission 

shows a likelihood of success on the merits, the equities necessarily favor a preliminary 

injunction to prevent Defendants from merging their operations before the administrative 

proceeding.  Absent such relief, it would be extremely difficult, if not impossible, for 

competition to be restored to its previous state if the Commission ultimately finds the merger 

unlawful.  FTC v. Weyerhaeuser Co., 665 F.2d 1072, 1085-86 n.31 (D.C. Cir. 1981).  In fact, 

“[n]o court has denied relief to the FTC in a [Section] 13(b) proceeding in which the FTC has 

demonstrated a likelihood of success on the merits.”  FTC v. ProMedica Health System, Inc., 

2011 WL 1219281, at *60 (N.D. Ohio Mar. 29, 2011). 

I. THE FTC IS LIKELY TO SUCCEED ON THE MERITS  

Courts generally assess whether a merger violates Section 7 by determining: (1) the “line 

of commerce,” or relevant product market; (2) the “section of the country,” or relevant 

geographic market; and (3) the merger’s probable effect on competition in the relevant product 

and geographic markets.  See United States v. Marine Bancorp., 418 U.S. 602, 618-23 (1974); 

Chicago Bridge & Iron Co. v. FTC, 534 F.3d 410, 422-23 (5th Cir. 2008).   

A merger’s “probable” effects on competition are at issue because Section 7 of the 

Clayton Act is intended to arrest anticompetitive mergers “in their incipiency.”  Phila. Nat’l 

Bank, 374 U.S. at 362.  Indeed, “Congress used the words ‘may be substantially to lessen 

competition’ . . . to indicate that its concern was with probabilities, not certainties”—even on the 
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ultimate merits.  Heinz, 246 F.3d at 713 (quoting Brown Shoe Co. v. United States, 370 U.S. 294, 

323 (1962)).  As a result, “certainty, even a high probability, need not be shown.”  FTC v. Elders 

Grain, Inc., 868 F.2d 901, 906 (7th Cir. 1989) 

This standard requires an assessment of the merger’s likely impact on future competition, 

and “doubts are to be resolved against the transaction.”  Id.; Brown Shoe, 370 U.S. at 323.  

Indeed, the Supreme Court has made clear that “a merger which produces a firm controlling an 

undue percentage share of the relevant market and results in a significant increase in the 

concentration of firms in that market, is so inherently likely to lessen competition substantially 

that it must be enjoined in the absence of evidence clearly showing that the merger is not likely 

to have such anticompetitive effects.”  Phila. Nat’l Bank, 374 U.S. at 363 (emphasis added).  

Thus, by “showing that the proposed transaction . . . will lead to undue concentration [for 

a particular product in a particular geography], the Commission establishes a presumption that 

the transaction will substantially lessen competition.”  Staples, 970 F. Supp. at 1083 (emphasis 

added); see Heinz, 246 F.3d at 715.  Once that presumption is established, the burden of 

rebutting the prima facie case shifts to Defendants.  See Marine Bancorp., 418 U.S. at 631; FTC 

v. Swedish Match, 131 F. Supp. 2d 151, 167 (D.D.C. 2000). 

A. The Proposed Merger Is Presumptively Unlawful 

The proposed Merger is presumptively unlawful.  It would substantially increase 

concentration and reduce competition in the market for the sale and distribution of consumable 

office supplies to large B-to-B customers in the United States. 

1. The Relevant Product Market Is The Sale And Distribution of 
Consumable Office Supplies to Large B-to-B Customers 

The relevant product market is the “line of commerce” affected by a proposed merger.  

Brown Shoe, 370 U.S. at 324.  In construing the product market, “courts look at ‘whether two 
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U.S. at 572 (relevant product market combines “a number of different products or services where 

that combination reflects commercial realities”); Phila. Nat’l Bank, 374 U.S. at 356 (relevant 

product market is cluster of commercial banking products and services).   

“Large B-to-B customers” are commercial (i.e., non-governmental) customers that buy at 

least $500,000 of consumable office supplies annually, for their own end-use (i.e., not for resale).  

PX06100 (Shapiro Rpt. at 5-6 n.12).  They typically select an office supplies vendor by issuing 

detailed RFPs setting forth specific requirements, such as dedicated account representatives 

and/or customer service representatives; next-day and/or desktop delivery to reduce customers’ 

storage and internal distribution costs; a nationwide distribution network to service customers’ 

geographically dispersed office locations; flexible payment terms; detailed utilization reporting 

so that customers can track and monitor employees’ uses and needs for office supplies; 

customizable electronic catalogs to encourage the customer’s employees to use supplies on 

which the customer has negotiated the lowest prices; sophisticated IT capabilities that integrate 

into the customers’ e-procurement and billing systems; private label products; environmentally-

friendly “green” products; a well-known reputation and experience supplying large B-to-B 

customers with office supplies; and demonstrated financial stability.38  

Large B-to-B customers’ formal contracting processes allow them to leverage the 

competition between Staples and Office Depot to obtain favorable pricing, higher discounts and 

rebates, and other pricing concessions, such as up-front signing bonuses.  Those favorable terms 

are then memorialized in individual contracts.   

Because of these customers’ specific requirements, industry participants typically view 

                                                 
38 See notes 16-17, supra.  See also PX06100 (Shapiro Rpt. at 7-9). 
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profitably impose such a price increase, then the particular products at issue comprise the 

relevant product market; if not, the proposed product market is too narrow.  Ibid. 

Here, the hypothetical monopolist test demonstrates that the relevant product market is 

the sale and distribution of consumable office supplies to large B-to-B customers.  PX06100 

(Shapiro Rpt. at 11-13).  As Dr. Shapiro points out, Defendants themselves argue that 

competition for large B-to-B customers’ business is fierce.  Id. at 12.  And the evidence shows 

that large B-to-B customers use that competition to obtain low prices.  Id.  These facts suggest 

that if such competition were eliminated (because a hypothetical monopolist controlled all sales), 

prices to large B-to-B customers would be higher.  Id.  That supports the finding that the sale and 

distribution of consumable office supplies to large B-to-B customers is a proper relevant antitrust 

market.  Id. at 12-13. 

2. The United States Is The Relevant Geographic Market  

“The ‘relevant geographic market’ identifies the geographic area in which the defendants 

compete in marketing their products or services.”  H&R Block, 833 F. Supp. 2d at 50 n.7 

(quoting CCC Holdings, 605 F. Supp. 2d at 37); see also Cardinal Health, 12 F. Supp. 2d at 49; 

PX08051 (Merger Guidelines § 4.2).  The relevant geographic market must “correspond to the 

commercial realities of the industry” as determined by a “pragmatic, factual approach” to 

assessing the industry.  Brown Shoe, 370 U.S. at 336.    

As described above, this Merger would harm competition for large B-to-B customers 

located across the country.  Thus, the United States is the relevant geographic market.  PX06100 

(Shapiro Rpt. at 11).  Even Staples’ and Office Depot’s own documents refer to themselves as 

competing in a “national market.”  For example: 

 In February 2014, Staples prepared an ODP “Attack Plan,” noting that they 
compete in “2-player national market.”  PX04081 (Staples) at 001; accord 
PX04044 (Staples) at 025; PX04335 (Staples) at 001. 
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 Office Depot acknowledged that “[o]n a national scale Office Depot’s 
competition is Staples . . . .”  PX05042 (Office Depot) at 051. 

 Office Depot noted that Staples was its “[t]oughest and most aggressively priced 
national competitor.”  PX05229 (Office Depot) at 149. 

 Office Depot explained to a customer that only Staples and Office Depot can 
serve them nationwide.  PX05233 (Office Depot) at 001. 

3. The Merger Would Create Extraordinarily High Market Shares And 
Concentration In The Relevant Market  

The proposed merger would result in a dominant firm controlling at least 79% of the 

relevant market.42  No court has ever allowed such a merger.  And for good reason: Congress 

enacted the Clayton Act so that courts could prevent undue economic concentration before a 

dominant firm could use its market power to harm customers.  Brown Shoe, 370 U.S. at 317-18; 

Phila. Nat’l Bank, 374 U.S. at 363.  In accordance with that statutory directive, the Supreme 

Court has made clear that mergers that significantly increase economic concentration should be 

deemed presumptively unlawful.  Phila. Nat’l Bank, 374 U.S. at 363.    

To assess a merger’s presumptive illegality, courts first consider Defendants’ shares of 

the relevant market, and then employ a statistical measure of market concentration called the 

Herfindahl-Hirshman Index (HHI).  This index calculates market concentration by adding the 

squares of each market participant’s individual market share.  See Cardinal Health, 12 F. Supp. 

2d at 53.  A merger is presumptively anticompetitive if it increases the HHI by more than 200 

points and results in a post-merger HHI exceeding 2500.  PX08051 (Merger Guidelines § 5.3); 

PX06100 (Shapiro Rpt. at 19); accord H&R Block, 833 F. Supp. 2d at 71-72; Heinz, 246 F.3d at 

716 n.9.   

The proposed Staples/Office Depot merger blows past these thresholds.  Plaintiffs’ 

expert, Dr. Shapiro, measured Defendants’ market shares in two different ways to validate his 

                                                 
42 PX06100 (Shapiro Rpt. at 2, 15-16, Ex. 5B). 
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analyses.  First, Dr. Shapiro calculated market shares based on data from Fortune 100 companies 

regarding their 2014 purchases of consumable office supplies.  PX06100 (Shapiro Rpt. at 14-18).  

He found that Staples’ market share is approximately 47% and Office Depot’s is 32%.  Id. at 15, 

Ex. 5B.  Combined, they have a market share of 79%.  Id.  That is about fifteen times the size of 

the next largest supplier—a paper merchant named Veritiv—which has a market share of 5.2%.  

Id. at 15-16, Ex. 5B.  Other vendors, such as W.B. Mason, each have less than a 1% share.  Id. at 

16, Ex. 5B. 

As explained by Dr. Shapiro, purchases of consumable office supplies by the Fortune 100 

are a reasonable proxy for purchases by all large B-to-B customers.  PX06100 (Shapiro Rpt. at 

15-16).  Indeed, Dr. Shapiro tested the soundness of his market share calculations using sales 

data from competing office supplies vendors to measure the extent to which office supplies 

vendors serve as the “primary vendor” for a given customer.  PX06100 (Shapiro Rpt. at 14, 18-

19).  Dr. Shapiro’s “primary vendor” analysis shows that either Staples or Office Depot serves as 

the primary office supplies vendor for  large B-to-B customers, and have a combined 

market share of almost 88%.  PX06100 (Shapiro Rpt. at 19, Ex. 7).  By contrast, the next largest 

primary vendor, W.B. Mason, is the primary vendor for  such customers.  Id. at Ex. 7.  Its 

market share is less than 1%.  Id.  These results demonstrate that a significant number of large B-

to-B customers view Staples and Office Depot as the two best options to serve their office 

supplies needs.  See PX06100 (Shapiro Rpt. at 18-19).  As a result, these shares are highly 

informative about competition between Staples and Office Depot, and corroborate Dr. Shapiro’s 

other market share calculations.  See PX06100 (Shapiro Rpt. at 14, 18-19). 

With a post-merger market share for Staples of at least 79%, the Merger would result in 

an HHI of 6265—well over the HHI of 2500 that signifies a market as “highly concentrated.”  
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likely that the merged entity can charge higher prices than it otherwise could.  See Swedish 

Match, 131 F. Supp. 2d at 169 (“[A] unilateral price increase . . . is likely after the acquisition 

because it will eliminate one of Swedish Match’s primary direct competitors.”); H&R Block, 833 

F. Supp. 2d at 88-89 (finding unilateral effects likely in a merger between the second and third 

largest firms in the relevant market); Staples, 970 F. Supp. at 1083 (finding unilateral 

anticompetitive effects where the transaction “would eliminate significant head-to-head 

competition” between the merging parties).  This Court should do the same. 

B. Defendants Cannot Rebut The Strong Presumption Of Illegality 

With the presumption of illegality firmly established, the burden shifts to Defendants to 

rebut the presumption by “produc[ing] evidence that ‘show[s] that the market-share statistics 

[give] an inaccurate account of the [merger’s] probable effects on competition’ in the relevant 

market.” Heinz, 246 F.3d at 715 (quoting United States v. Citizens & S. Nat’l Bank, 422 U.S. 86, 

120 (1975)).  Here, Defendants bear a particularly heavy burden given the strength of the prima 

facie case.  See H&R Block, 833 F. Supp. 2d at 72 (the stronger the prima facie case, the more 

evidence defendants must present to rebut the presumption).   

1. The Commission’s 2013 Statement Does Not Rebut The Presumption 

Defendants will likely point to the Commission’s decision not to challenge the 2013 

merger of Office Depot and Office Max as a reason that the current Merger should not be 

enjoined.  See PX08064 (Statement of the FTC Concerning the Proposed Merger of Office 

Depot, Inc. and OfficeMax, Inc., Nov. 1, 2013) (hereinafter, “2013 Closing Statement”).  But the 

Office Depot/Office Max merger combined what were then the second- and third-largest vendors 

of office supplies.  It left the largest vendor, Staples, competing in the market against the merged 

company.  See id. at 003.  The evidence presented to the FTC by Office Depot and Office Max 

established that the two were not each other’s closest competitor—Staples was.  See PX0001 

Case 1:15-cv-02115-EGS   Document 178-4   Filed 02/19/16   Page 32 of 45



            

             

              

            

            

               

        

            

                

                

             

           

       

              

              

             

              

               

       

     

 

Case 1:15-cv-02115-EGS   Document 178-4   Filed 02/19/16   Page 33 of 45



30 

.50   

.   Decl.) ¶¶ 14-15.   

 

 

.   Decl.) ¶ 16; 

 Dep. at 98-99, 114-15, 177-78, 191-92).   

.   

 Dep. at 189-90).   

 

.   Decl.) ¶¶ 10-12, 16;  Dep. at 

78-80). 

Amazon’s business model would make it particularly difficult for Amazon to offer on a 

consistent basis the types of services and negotiated pricing terms that large B-to-B customers 

require.  More than  of Amazon’s offerings are from third-party sellers on the Amazon 

marketplace.   Decl.) ¶¶ 3-4, 6, 8;  Dep. 

at 174).   

.   Dep. at 67-69, 172-74).   

.   

 

  That would defeat the benefits 

that large B-to-B customers achieve through consolidating their spend with one primary vendor.  

See pp. 3-4, supra.   

 
                                                 
50  Dep. at 113, 175). 
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show that entry would be “‘timely, likely, and sufficient in its magnitude, character, and scope to 

deter or counteract the competitive effects of concern.’”  H&R Block, 833 F. Supp. 2d at 73 

(quoting Merger Guidelines § 9); see also CCC Holdings, 605 F. Supp. 2d at 47.  Defendants 

cannot satisfy this high standard.  

As described above, Amazon Business  

   

 Decl.) ¶¶ 3, 14-16;  Dep. at 113, 175, 203-05); 

PX06100 (Shapiro Rpt. at 47, 52). 

Other market participants recognize the difficulty of expansion of their geographic reach 

necessary to satisfy the requirements of large B-to-B customers.   testified that it is 

“a gamble” to “invest millions of dollars to acquire or build and stock a new distribution center, 

in the hopes that it will be able to attract enough customers to eventually make the operation 

profitable.  Even when this gamble pays off, it generally takes 3-5 years before a new market is 

profitable.”   Decl.) ¶ 37.  And it takes several more years to 

fully recoup the infrastructure investment.  Id.  As result,  has no current plans to 

expand geographically.  Id. ¶ 38.  Similarly, office supplies vendor  

testified that building a new distribution center “is time-consuming, financially risky, expensive, 

and logistically challenging.”   Decl.) ¶ 34.  In  it cost 

 over  to build a new distribution center.  Id.   

Smaller vendors also lack the necessary technology to compete successfully, and 

acknowledge the difficulty of gaining capabilities in that area.   

, testified that it took 

 and about a year just to develop its customer billing, reporting, and delivery IT 
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interface.   Decl.) ¶ 8.  In the past five years,  has spent 

another  to keep that system technologically up to date.  Id.; see also  

 Decl.) ¶ 10 (electronic ordering and billing system would cost between ).  

Small vendors do not have the resources to make this kind of IT investment on their own.  

 Decl.) ¶ 8; see also  Decl.) ¶ 10 

(  unwilling to spend  on electronic ordering and billing system).  And even 

that investment has not been enough to allow  to be competitive with Staples and 

Office Depot.   Decl.) ¶¶ 9-10, 13. 

The lack of meaningful entry into the office supplies business for large B-to-B customers 

speaks volumes.  See Cardinal Health, 12 F. Supp. 2d. at 56 (“[T]he history of entry into the 

relevant market is a central factor in assessing the likelihood of entry in the future.”).  

Defendants dominate the market for the sale and distribution of consumable office supplies to 

large B-to-B customers.  There is no likely entrant to counteract that dominance.  

5. Defendants’ Efficiencies Defense Fails  

No court has ever relied on efficiencies to rescue an otherwise unlawful transaction.  See 

CCC Holdings, 605 F. Supp. 2d at 72; Heinz, 246 F.3d at 720-21.  The result should not differ 

here.   

Defendants bear a heavy burden to substantiate their efficiencies claims.  They must 

present sufficient evidence for an independent party to “verify by reasonable means the 

likelihood and magnitude of each asserted efficiency, how and when each would be achieved 

(and any costs of doing so), how each would enhance the merged firm’s ability and incentive to 

compete, and why each would be merger-specific.”  H&R Block, 833 F. Supp. 2d at 89 (quoting 

Merger Guidelines § 10); see also Staples, 970 F. Supp. at 1089-90.  Moreover, “[h]igh market 
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concentration levels require ‘proof of extraordinary efficiencies.’”  H&R Block, 833 F. Supp. 2d 

at 89 (quoting Heinz, 246 F.3d at 720). 

Defendants have provided insufficient information to substantiate their efficiencies 

claims.  PX06200 (Zmijewski Rpt.) ¶¶ 7, 35, 37, 42-44, 46-50; PX06100 (Shapiro Rpt. at 52).  

What they have provided, however, shows that much of their efficiencies claim must be rejected.  

For example, Defendants’ own documents show that much of their claimed efficiencies are likely 

not merger specific because the cost savings could be achieved without the Merger.  PX06200 

(Zmijewski Rpt.) ¶¶ 46-47.  Savings that can be implemented without a merger are not merger 

specific—and therefore are not cognizable.  See H&R Block, 833 F. Supp. 2d at 90 (“If a 

company could achieve certain cost savings without any merger at all, then those stand-alone 

cost savings cannot be credited”). 

In addition, many of Defendants’ claimed efficiencies are not verifiable.  They are based 

on management or personal “business judgment” rather than data analysis.  PX06200 (Zmijewski 

Rpt.) ¶ 49; see H&R Block, 833 F. Supp. 2d at 91 (rejecting efficiencies based on managers’ 

judgments rather than detailed analysis of data).  Indeed, many such claims appear to be merely 

speculative.  See PX06200 (Zmijewski Rpt.) ¶¶ 48-49.  Efficiencies claims based on “speculation 

and promises about post-merger behavior” are not cognizable.  H&R Block, 833 F. Supp. 2d at 

89 (quoting Heinz, 246 F.3d at 720). 

Finally, Defendants’ efficiencies claims also fail because it is unlikely that the post-

Merger Staples would pass on cost savings to customers.  PX06100 (Shapiro Rpt. at 52-53).  See, 

e.g., Saint Alphonsus Med. Ctr.-Nampa Inc. v. St. Luke’s Health Sys., Ltd., 778 F.3d 775, 789-92 

(9th Cir. 2015); FTC v. University Health, 938 F.2d 1206, 1223 (11th Cir. 1991); CCC Holdings, 

605 F. Supp. 2d at 74.   
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Allowing this merger to close before the merits proceeding is completed would 

irreparably harm the public interest.  Staples would be free to begin integrating Office Depot 

immediately, accessing Office Depot’s sensitive business information, laying off sales people, 

and approaching customers as a unified dominant supplier.  If Staples is permitted to alter the 

landscape in this way, it would likely be impossible to undo the transaction and fully restore the 

lost competition.  Any harm that customers suffer in the interim would be irreversible.  

By contrast, Defendants can claim only private harm from delaying consummation of the 

merger.  But courts have been clear that a “῾risk that the transaction will not occur at all,’ by 

itself, is a private consideration that cannot alone defeat the preliminary injunction.”  Whole 

Foods, 548 F.3d at 1041 (citing Heinz, 246 F.3d at 726).  Indeed, private equities are 

“subordinate to public interests and cannot alone support the denial of preliminary relief.”  FTC 

v. Illinois Cereal Mills, Inc., 691 F. Supp. 1131, 1146 (N.D. Ill. 1988) (citing Weyerhaeuser, 665 

F.2d at 1083).  Accordingly, to protect interim competition and preserve the Commission’s 

ultimate ability to order effective relief, the equities strongly favor preliminary relief.  

CONCLUSION 

 For the reasons described above, Plaintiffs respectfully request that the Court grant a 

preliminary injunction.  
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