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CORPORATE DISCLOSURE STATEMENT 

There is no parent corporation or publicly held corporation that owns 

10% or more of the stock of any plaintiff. 
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MOTION 

Pursuant to Federal Rule of Appellate Procedure 8(a), plaintiffs-

appellants Wayne Taleff, et. al., by and through their undersigned 

attorneys, hereby move this Court for a “hold separate order” enjoining 

defendants Southwest Airlines Co., Guadalupe Holdings Corp., and 

AirTran Holdings (“AirTran”), their officers, directors, employees, 

agents, and all persons acting in concert with them or subject to their 

direction or control, from combining their assets, operation, or 

management in any way, pending this court’s issuance of a decision in 

the Malaney, et al., v. UAL Corporation, et al, Case No. 10-17208, which 

is scheduled for oral argument before this court on May 10, 2011.   

This court is scheduled to hear oral argument on Malaney, et al. v. 

UAL Corporation, et al., tomorrow, May 10, 2011.  The outcome of 

Malaney will have a substantial impact on the competitive structure 

and nature of the airline industry in the United States.  Accordingly, 

Plaintiff seeks a “hold separate order” to enjoin Southwest’s acquisition 

of AirTran until the matter of Malaney is decided.  

Grounds for this motion are that the plaintiffs will suffer irreparable 

harm if the assets of the merged companies are not held separately; the 

threatened harm to the plaintiffs if the “hold separate order” is not 

issued greatly outweighs the threatened injury to the defendant if the 

order issues; there is a high probability that plaintiffs will succeed on 

the merits in establishing that the merger violates Section 7 of the 

Clayton Antitrust Act, 15 U.S.C. § 18; and the public interest strongly 

favors granting the preliminary injunction. 
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A “hold separate” order is a less drastic form of preliminary relief 

which permits the challenged transaction to go forward, but requires 

the acquiring company to preserve the acquired company as a separate 

and independent entity during the course of antitrust proceedings.  

Federal Trade Comm’n v. Weyerhaeuser Co., 665 F.2d 1072, 1075, n.7 

(D.C. Cir. 1981).  “The aim of such an order is to maintain an acquired 

unit as a viable competitor while the litigation unfolds, and to 

safeguard ‘unscrambled’ the assets acquired so that they may be 

divested effectively should the [plaintiff] ultimately prevail.”  Id. 

NATURE OF URGENCY 

Tomorrow, this Court is scheduled to hear oral argument in the 

Malaney, et al. v. UAL Corporation, et al. on Tuesday, May 10, 2011.  

The decision of this court in that case involving that merger will have a 

substantial effect on the airline industry and the case presently before 

this court. 

Southwest and AirTran formally closed their merger on May 2, 2011.  

Defendants have indicated that they will move to integrate their 

operations.  The urgency of this emergency motion is aimed at 

temporarily stopping this integration through issuance of a “hold 

separate” order, pending disposition of the Malaney, et al. v. UAL 

Corporation, et al.  Every day that lapses without such an order will 

increase the irreparable harm and the hardship of both the courts and 

the plaintiffs in “unscrambling” the merged entity should it be found 

illegal. 
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JURISDICTION 

Plaintiffs are authorized to bring this motion under Federal Rule of 

Appellate Procedure 8(a)(2).  Although Fed.R.App.P. 8(a)(1) requires 

that “a party must ordinarily move first in the district court” under 

Fed.R.Civ.P. 62(c), it authorizes parties to move in the Court of Appeals 

where “moving first in the district court would be impracticable.”  

Fed.R.App.P. 8(a)(2)(A).  The defendants closed their transaction one 

week ago, on May 2, 2011.  On Wednesday, May 4, 2011, the district 

court denied plaintiffs’ motion for a temporary restraining order, which 

is based on a legal standard similar to the standard governing motions 

for injunctions pending appeal.  Therefore, it is impracticable to move 

the district court for the requested relief because (1) it has just denied 

plaintiffs’ motion for a temporary restraining order and would more 

than likely deny plaintiffs’ motion for injunction pending appeal; and (2) 

there is insufficient time to move the district court, given the pending 

consummation of defendants’ merger.  16 Wright, Miller, Cooper & 

Gressman, FEDERAL PRACTICE AND PROCEDURE: Jurisdiction § 3954 

(1977) at 381, n. 5 (“[i]mpracticability of obtaining relief in the district 

court might be shown by the fact that … the need for relief is so 

immediate that an application to the district judge would unduly 

prolong the crisis, or that prior actions or statements of the district 

judge indicate the improbability of any relief being granted”) (citing, 

McCoy v. Louisiana State Board of Education, 332 F.2d 915 (5th Cir. 

1964). 

Case: 11-16173     05/09/2011     ID: 7745391     DktEntry: 2-1     Page: 5 of 17 (5 of 105)



 5 

This Court has jurisdiction over the underlying appeal of the district 

court’s denial of plaintiffs’ motion for a temporary restraining order 

under 28 U.S.C § 1292(a)(1). 

STATEMENT OF THE CASE 

A. Nature of the Action 

This is a private antitrust action brought by forty-three airplane 

travelers seeking to enjoin as violative of Section 7 of the Clayton 

Antitrust Act, 15 U.S.C. § 18, the proposed merger of Southwest 

Airlines and AirTran Airlines.  The merger closed on May 2, 2011.  The 

merger will combine two low cost carrier airlines, with a combined 

market share of 75% of the low cost carrier airline market in the United 

States.   App 12.   

B. Procedural History 

Defendants announced their plans to merge on September 27, 2010.  

On Wednesday, April 27, 2011, Southwest and AirTran announced that 

the Department of Justice the Antitrust Division of the United States 

Department of Justice (DOJ) had terminated its Hart-Scott-Rodino Act 

review and the closing of its investigation of the airlines' pending 

merger.  Plaintiffs filed their complaint on May 3, 2011.  On May 3, 

2011, plaintiffs moved the district court to issue a temporary 

restraining order to enjoin defendants’ from completing and 

consummating their merger.   
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C. Disposition Below 

On May 4, 2011, the district court entered an order denying 

plaintiffs’ motion for temporary restraining order.  The court based its 

decision on two conclusions: first, that plaintiffs failed to demonstrate 

they will be subject to immediate irreparable injury as “these 

contentions lack the sense of immediacy necessary to justify such an 

extraordinary remedy”; and second, that Plaintiffs failed to establish 

likelihood of success on the merits for an action seeking solely 

prospective relief because the Defendants had closed their merger the 

day before the action was filed.  App. 2. 

LEGAL STANDARD 

 “A plaintiff seeking a preliminary injunction must establish that he 

is likely to succeed on the merits, that he is likely to suffer irreparable 

harm in the absence of preliminary relief, that the balance of equities 

tips in his favor, and that an injunction is in the public interest.”  

Alliance for the Wild Rockies v. Cottrell, 613 F.3d 960, available at 2010 

U.S.App.LEXIS 15537, *9 (9th Cir. 2010) (citing, Winter v. Natural Res. 

Def. Council, ___ U.S. ___, 129 S. Ct. 365, 374 (2008)).  In Alliance for 

the Wild Rockies, this Circuit adopted a version of this standard 

referred to as the “serious questions” test, which posits that “‘serious 

questions going to the merits’” and a hardship balance that tips sharply 

toward the plaintiff can support issuance of an injunction, assuming the 

other two elements of the Winter test are also met.”  Id. at *10-*11. 

ARGUMENT 
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I. THIS COURT’S DECISION IN MALANEY WILL HAVE A SUBSTANTIAL 

IMPACT ON THE COMPETITIVE STRUCTURE AND NATURE OF THE 

AIRLINE INDUSTRY IN THE UNITED STATES 

 

At issue in Malaney is the merger of United and Continental  

airlines.  Parallel to the present case, Malaney, is a private antitrust  

action brought by forty-nine commercial airline consumers seeking to 

enjoin further completion, and ultimately divestiture, of the merger 

between United and Continental as violative of Section 7 of the Clayton  

Antitrust Act, 15.  This merger if allowed to proceed will ultimately   

create the largest airline in the world.  Further, the airline industry   

is becoming increasingly concentrated.  Including the United  

Continental merger, the top 9 largest airlines will have merged into 6 

firms controlling a full 90% of the market – within less than 24 months. 

This Court’s decision in Malaney will have serious consequences in the 

airline industry.  App. 12.  A preliminary injunction enjoining the 

Southwest-AirTran merger pending disposition of Malaney is 

imperative, as the Southwest-AirTran merger will even further 

concentrate the industry.    

II. THE DISTRICT COURT ERRED IN HOLDING THAT PLAINTIFFS’ FAILED 

TO ESTABLISH IMMEDIATE IRREPARABLE INJURY BECAUSE THE 

MERGER HAD CLOSED ONE DAY BEFORE  

In its decision, the district court ruled that the plaintiffs “failed to 

establish that they will be subject to immediate irreparable injury” and 

that “these contentions lack the sense of immediacy necessary to justify 

such an extraordinary remedy.” App. 2.   
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In its ruling, the district court noted in particular that the 

Defendants’ intention to eliminate first-class seating and to end flights 

into Dallas/Fort Worth International did not constitute the sense of 

immediacy necessary to issue a temporary restraining order.  Further, 

the district court noted that despite Plaintiffs’ contentions that the 

merger will result in concentration of ownership on a number of routes, 

that because the merger had closed the day before there lacked “the 

sense of immediacy necessary” to justify such an extraordinary remedy.  

Here, district court narrowed in on a lack of immediacy.  It is clear that 

the harm is irreparable, not compensable in money damages, because 

the provision under which plaintiffs have sued, Section 16 of the 

Clayton Act (15 U.S.C. §26), provides only for injunctive relief.  

Accordingly, plaintiffs have shown irreparable harm.   

Further, rather than consider the immediacy of the problem that 

plaintiffs and the courts would face in trying to unwind a consummated 

merger later found to be illegal or the fact that oral argument was set in 

Malaney in one week before this court, the district court instead 

determined that because the merger had closed the prior day, there was 

no sense of immediacy.  Action will need to be taken and is currently 

being taken to merge operations of both Southwest and AirTran, that 

cause an “immediacy” in that undoing these steps to merge operations 

and the effects thereof, will be  difficult if not impossible. 

The district court should have recognized the difficulty plaintiffs’ and 

the courts would face in having to unscramble a merger later found to 

be illegal.  Alliance for the Wild Rockies, 613 F.3d 960, *27 (“[o]nce those 

acres are logged, the work and recreational opportunities that would 

otherwise be available on that land are irreparably lost”).  Congress 
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itself has sought to avoid the monumental task of unscrambling an 

anticompetitive merger, describing a pre-merger injunction as 

often the only effective and realistic remedy against large, 
illegal mergers – before the assets, technology, and 
management of the merging firms are hopelessly and 
irreversibly scrambled together, and before competition is 
substantially and perhaps irremediably lessened, in 
violation of the Clayton Act. 

H.R. Rep. No. 1373, 94th Cong., 2d Sess. 5 (1976), reprinted in 1976 U.S. 

Code Cong. & Ad. News 2637, 2627.  The merger in this case involves 

tens of thousands of employees as well as the substantial comingling of 

each airline’s resources.  App. 8-9. 

The Defendants’ merger was formally consummated.  Therefore, 

plaintiffs seek only a “hold separate” order, which is “less drastic” than 

a preliminary injunction.  Weyerhaeuser, 665 F.2d at 1084.  This court 

should have the opportunity to issue a decision in Malaney before these 

companies continue their march toward irreversible integration. 

The district court erred in holding that the plaintiffs’ failed to show 

the requisite immediacy simply because the merger had closed the prior 

day.  In fact, because the merger had closed the prior day and the 

airlines were moving forward to merge operations, there is the utmost 

sense of immediacy.   

III. THE DISTRICT COURT ERRED IN HOLDING THAT DEFENDANTS’ 

FAILED TO ESTABLISH LIKELIHOOD OF SUCCESS ON THE MERITS 

BECAUSE DEFENDANTS’ ACQUISITION OF AIRTRAN WAS COMPLETED 

THE DAY BEFORE THIS ACTION WAS FILED  
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Mergers that threaten the competitive vitality of United States 

markets are so vilified that Congress specifically wrote the statute to 

reach mergers whose anticompetitive effects were not actually known.  

Section 7 of the Clayton Act makes any merger illegal if its effect “may 

be substantially to lessen competition.”  15 U.S.C. § 18 (emphasis 

added).  Congress used the word “may” in formulating its “expansive 

definition of antitrust liability” (California v. Am. Stores Co., 495 U.S. 

271, 284 (1990)), to “indicate that its concern was with probabilities, not 

certainties.”  Brown Shoe Co. v. United States, 370 U.S. 294, 323 (1962).   

In a series of decisions which have never been overruled, the 

Supreme Court established a resolute intolerance for mergers that 

result in over-concentration of United States markets.  These decisions, 

if applied to the present case, would by themselves require the instant 

merger to be enjoined.   

Two central points are to be gleaned from these decisions.  First, they 

adamantly strive to prevent “trends toward concentration”: “Congress 

sought to preserve competition among many small businesses by 

arresting a trend toward concentration in its incipiency before that 

trend developed to the point that a market was left in the grip of a few 

big companies.”  United States v. Von’s Grocery Co., 384 U.S. 270, 277 

(1966).  Thus, “where concentration is gaining momentum in a market, 

we must be alert to carry out Congress’ intent to protect competition 

against ever-increasing concentration through mergers.”  Id.  Where 

market “concentration is already great, the importance of preventing 

even slight increases in concentration and so preserving the possibility 

of eventual deconcentration is correspondingly great.”  United States v. 

Philadelphia Nat’l Bank, 374 U.S. 321, 365, n.42 (1963). 
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Second, these cases enjoined mergers between two direct competitors 

in industries marked by a trend toward concentration, even where the 

increases in market share of the combined entity were slight: 

In Brown Shoe, the named-defendant was the 4th largest shoe 

manufacturer with 6% of the market, and its competitor Kinney was the 

12th largest firm with only 0.5%.  In the shoe retailing market, Brown 

Shoe was the 3rd largest firm and Kinney was number eight.  When the 

two firms proposed to merge, their combined share of the 

manufacturing market would only amount to 6%, while their combined 

share of the retail market would only be 9.5%.  370 U.S. at 297, 303, 

327, 331, 346.  The Supreme Court enjoined the merger. 

In United States v. Philadelphia Nat’l Bank, the defendants proposed 

to merge the 2nd and 3rd largest banks in a four-county area which 

would have created the largest bank, holding 36% of all assets in the 

area.  374 U.S. at 330-31, 364.  The merger was enjoined. 

In United States v. Aluminum Co. of America (Alcoa), 377 U.S. 271, 

278 (1964), Alcoa’s acquisition of Rome Cable would have increased 

Alcoa’s market share by less than 1.5%, from 27.8% to 29.1%.  The 

merger was enjoined. 

In United States v. Continental Can Co., 378 U.S. 441, 445-46 (1964), 

the Supreme Court enjoined a merger between the 2nd largest metal 

container company in the country, with a 33% share of the can market, 

and the country’s 3rd largest glass container company, with a share of 

9.6% of the glass container market. 

United States v. Von’s Grocery Co., 384 U.S. 270 (1966) involved the 

proposed merger of Von’s, the 3rd largest retail grocery store in Los 

Angeles with a 4.7% market share, and Shopping Bag, the 6th largest 
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grocery store controlling 4.2% of the market.  The Supreme Court 

enjoined the merger. 

Finally, in United States v. Pabst Brewing Co., 384 U.S. 546, 550 

(1966), the Supreme Court enjoined the merger of Pabst and Blatz, the 

10th and 18th largest brewers in the United States, the combination of 

which would have resulted in just the 5th largest brewer with less than 

5% of total domestic beer sales. 

In Hospital Corp. of America v. Federal Trade Commission, 807 F.2d 

1381, 1385 (7th Cir. 1986), Judge Posner observed that these cases, 

taken together, prohibited “any nontrivial acquisition of a competitor”: 

[These cases] seemed, taken as a group, to establish the 
illegality of any nontrivial acquisition of a competitor, 
whether or not the acquisition was likely either to bring 
about or shore up collusive or oligopoly pricing.  The 
elimination of a significant rival was thought by itself to 
infringe the complex of social and economic values conceived 
by a majority of the Court to inform the statutory words 
“may … substantially … lessen competition.”  [¶]  None of 
these decisions has been overruled.   

Applied to this case, these decisions all but mandate that the merger 

here be enjoined.  First, the airline industry is marked by a pattern of 

ever-increasing concentration, having been distilled down to only 5 

major airlines from 34 in the last twenty-five years.  App. 20.  Of the 

seven low cost carrier airlines, Southwest is by far the dominant 

carrier, accounting for approximately 60% of the combined market 

share of the low-cost carriers that report data to the DOT.  AirTran 

controls almost 15% of the LCC’s combined market share.  The 

combined company would account for approximately 75% of the 
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combined market share of low cost carrier airlines in the United States.   

App. 12.   

There exists an entire line of binding Supreme Court decisions which 

have been neither questioned nor overruled by the high court, which 

when reviewed in light of the merger currently before this court, show a 

likelihood of success on the merits. 

IV. THE BALANCE OF HARMS TIP IN FAVOR OF PLAINTIFFS 

The hardship plaintiffs and the courts would face in trying to unwind 

a consummated merger later found to be illegal is substantial.  The  

court should place on the plaintiffs’ side of the scale the difficulty the 

courts and plaintiffs would face in having to unscramble a merger later 

found to be illegal.  Alliance for the Wild Rockies, 613 F.3d 960, *27 

(“[o]nce those acres are logged, the work and recreational opportunities 

that would otherwise be available on that land are irreparably lost”).  

And as noted above, Congress itself has sought to avoid the 

monumental task of unscrambling an anticompetitive merger. 

  The defendants’ side of the scale has grown lighter.  On May 2, 

2011, the defendants’ merger was formally consummated.  Therefore, 

plaintiffs seek only a “hold separate” order, which is “less drastic” than 

a preliminary injunction.  Weyerhaeuser, 665 F.2d at 1084, preventing 

these companies’ further movements toward irreversible integration.   

V. THE PUBLIC INTEREST STRONGLY FAVORS GRANTING THE 

PRELIMINARY INJUNCTION 
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The public interest prong of the preliminary injunction standard 

requires the Court to consider “whether there exists some critical public 

interest that would be injured by the grant of preliminary relief.”  

Independent Living Center of Southern California, Inc. v. Jolly, 572 F.3d 

644, 659 (9th Cir. 2009) (quotation and citation omitted); see also Johnson 

v. Couturier, 572 F.3d at 1082 (recognizing Congressional intent in 

enacting statutes at issue; finding public interest favored preliminary 

injunction); Christian Schmidt Brewing, 600 F.Supp. at 1332-33 (enjoining 

merger; injunction will not injure and may serve public interest). 

To the contrary, here the public interest is served by granting the 

injunction and maintaining a competitive airline industry.  See, e.g., 

Philadelphia Nat’l Bank, 374 U.S. at 366 n 43 (citations omitted) (“The 

test of a competitive market is not only whether small competitors flourish 

but also whether consumers are well served”); AlliedSignal, 183 F.3d at 

577 (recognizing that “[i]f the merger were to lead to noncompetitive prices 

…, this would be a significant harm to [the plaintiffs], and the public”; 

preliminary injunction affirmed).  After the merger, the public will face 

fewer choices for non-stop and connecting routes; will be faced with 

monopolies at the route and airport levels; and will pay the 

correspondingly higher fares. 

Moreover, the public has an interest in vigorous enforcement of the 

antitrust laws.  United States v. Topco Associates, Inc., 405 U.S. 596, 610 

(1972) (“Antitrust laws in general, and the Sherman Act in particular, are 

the Magna Carta of free enterprise. They are as important to the 

preservation of economic freedom and our free-enterprise system as the 

Bill of Rights is to the protection of our fundamental personal freedoms”).  
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Similarly, the public has an interest in effective private enforcement of 

antitrust laws.  See, e.g., Perma Life Mufflers, 392 U.S. at 139 (“[T]he 

purposes of the antitrust laws are best served by insuring that the private 

action will be an ever-present threat” to deter antitrust violations). 

 

CONCLUSION 

Plaintiffs do not seek a lengthy stay – only the amount of time 

sufficient for this Court to decide Malaney.  Plaintiffs respectfully pray 

for an order of this Court temporarily requiring defendants to hold their 

assets separately until this Court can hear and rule on Malaney. 

 
May 9, 2011 
 

Respectfully submitted, 
 
 
ALIOTO LAW FIRM   
 
 
 
 
By:   /s/ Jamie L. Miller  
 
Jamie L. Miller 
 
ALIOTO LAW FIRM 
225 Bush Street 
16th Floor 
San Francisco, California 94104 
Telephone: (415) 434-8900 
Facsimile: (415) 434-9200 
jmiller@aliotolaw.com 
 
Attorneys for Appellants 
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CERTIFICATE OF SERVICE 

I certify that on May 9, 2011, I served the foregoing motion and 

appendix on counsel for defendants by sending a .pdf version of this 

brief to the following persons at the following email addresses: 

 
Counsel for Southwest Airlines Co. Steven Sunshine:  Steven.Sunshine@skadden.com 
 
General Counsel for AirTran Steven Rossum:  steven.rossum@airtran.com 
 

Guadalupe Holdings Corp. 
2730 Gateway Oaks Drive 

Ste 100 
Sacramento, CA  95833 

 
And by placing a true and correct copy in a sealed envelope with first-class postage thereon fully 
prepaid, addressed as noted above, and deposited in the United States mail for pickup and 
delivery at San Francisco, California. 
 

 
May 9, 2011 
 

 
/s/ Jamie L. Miller 
Jamie L. Miller 
 
ALIOTO LAW FIRM 
225 Bush Street 
16th Floor 
San Francisco, California 94104 
Telephone: (415) 434-8900 
Facsimile: (415) 434-9200 
jmiller@AliotoLaw.com 
 
Attorneys for Appellants 
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1  Plaintiffs are Wayne Taleff, Katherine R. Arcell, Judy Bray, Jose M. Brito, Jan Marie
Brown, Robert D. Conway, Judy Cranwell, Rosemary D’Augusta, Brenda K. Davis, Pamela Faust,
Carolyn Fjord, Don Freeland, Ted Friedli, Donald V. Fry, Gabriel Garavanian, Harry Garavanian,
Yvonne Jocelyn Gardner, Lee M. Gentry, Jay Glikman, Valarie Ann Jolly, Gail S. Kosach, John
Lovell, Michael Malaney, Len Marazzo, Lisa McCarthy, Michele McKechnie, Patricia Ann
Meeuwsen, Cynthis Prosterman, Deborah M. Pulfer, Dana L. Robinson, Robert A. Rosenthal, Bill
Rubinsohn, Sondra K. Russell, Sylvia N. Sparks, June Stansbury, Clyde D. Stensrud, Gary
Talewsky, Annette M. Tippetts, Diana Lynn Ultican, J. Michael Walker, Pamela S. Ward, David P.
Wendell and Christine O. Whalen. 

2  (hereafter, “Application,” Docket Item No. 2.)  
3  (Memorandum in Support of Plaintiffs’ Motion for a Temporary Restraining Order,

hereafter, “Motion,” Docket Item Nos. 8, 9.)
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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

SAN FRANCISCO DIVISION

Wayne Taleff, et al.,

Plaintiffs,
    v.

Southwest Airlines Co., et al.,

Defendants.
                                                                      /

NO. C 11-02179 JW  

ORDER DENYING PLAINTIFFS’ EX
PARTE MOTION FOR A TEMPORARY
RESTRAINING ORDER

Presently before the Court is Plaintiffs’1 Motion for a Temporary Restraining Order.2 

Plaintiffs allege that Defendants are attempting to effectuate an unlawful combination with Airtran

Airlines Corp. (“Airtran”), following Defendants’ acquiration of Airtrain on May 2, 2011.3

 A temporary restraining order may be issued if the plaintiff has established: (1) a likelihood

of success on the merits and the possibility of immediate irreparable injury; or (2) the existence of
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4  (Id. at 5.)

2

serious questions going to the merits and that the balance of hardships tips heavily in its favor.  See

Metro Publ’g, Ltd. v. San Jose Mercury News, 987 F.2d 637, 639 (9th Cir. 1993).

In this case, Plaintiffs contend that, should the unlawful merger be effectuated, Defendants

intend to eliminate first-class seating and to end flights into Dallas/Fort Worth International. 

(Motion at 5.)  Upon review, the Court finds that Plaintiffs have failed to establish that they will be

subject to immediate irreparable injury.  In particular, while Plaintiffs contend that the unlawful

merger will result in concentration of ownership on a number of routes, by Plaintiffs’ own reports,

Defendants completed acquisition of Airtrain the day before this Motion was filed.  (Id. at 3, 5.) 

Further, although Plaintiffs’ contend that Defendants intend to end flights into Dallas/Fort Worth

International on an “orderly and reasonable schedule” and to “eventually” cut first-class seating,4

these contentions lack the sense of immediacy necessary to justify such an extraordinary remedy. 

Finally, Plaintiffs’ contentions that future concentration of the industry could possibly be “a good

long-term trend,” are equally insufficient to establish that Plaintiffs will be subject to immediate

irreparable injury without the requested remedy.  (Id. at 6.)  Additionally, given the fact that

Defendants’ acquisition of Airtran was completed the day before this action was filed, Plaintiffs fail

to establish likelihood of success on the merits for an action seeking solely prospective relief.

Accordingly, the Court DENIES Plaintiffs’ Motion for an Temporary Restraining Order.

Dated:  May 4, 2011                                                             
JAMES WARE
United States District Chief Judge

Case3:11-cv-02179-JW   Document11    Filed05/04/11   Page2 of 3Case: 11-16173     05/09/2011     ID: 7745391     DktEntry: 2-2     Page: 2 of 67 (19 of 105)



U
ni

te
d 

St
at

es
 D

is
tr

ic
t C

ou
rt

Fo
r t

he
 N

or
th

er
n 

D
is

tri
ct

 o
f C

al
ifo

rn
ia

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

THIS IS TO CERTIFY THAT COPIES OF THIS ORDER HAVE BEEN DELIVERED TO:

Jamie L. Miller jmiller@aliotolaw.com
Joseph M. Alioto jmalioto@aliotolaw.com
Theresa Driscoll Moore TMoore@aliotolaw.com
Thomas Paul Pier tpier@aliotolaw.com

Dated:  May 4, 2011 Richard W. Wieking, Clerk

By:       /s/ JW Chambers                      
Susan Imbriani
Courtroom Deputy
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