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Kroger Store Locations in Washington
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Albertsons Store Locations in Washington
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Kroger and Albertsons Store Locations in Washington
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“Just Careful with the FTC. .. We Want to Say We Can Run Them”
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St A A s s Senior Vice President,
Corporate Development, C&S

SH Sandeep Heda » 5/1/2023. 3:23 PM

Fair. And | think what we could do is hit on some considerations for post acq on how to improve the package you get -
eg future acquisitions you can rebrand, selling to independents to build scale for the DC, potential divest to another

strategic if they exist etc.

Florenz, Alona « 5/1/2023, 3:32 PM
Yes just careful with FTC...we want to say we can run them
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RCW 19.86.060

It shall be unlawful for any corporation to
acquire, directly or indirectly, the whole
or any part of the stock or assets of
another corporation where the effect of
such acquisition may be to substantially
lessen competition or tend to create a
monopoly 1n any line of commerce

RCW 19.86.060




Kroger

e Fourth Largest Retailer of any kind in United States
e 2,700 stores across the country
e 25 different grocery banners

e More than $150 Billion in revenue in 2023 alone




Kroger Acquisitions Over the Years
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QFC Store Locations in Washington
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Fred Meyer Store Locations in Washington
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4\ Albertsons

e Tenth Largest Retailer of any kind in United States
e 2,200 stores across the country
e 15 different grocery banners

® More than S77 Billion in revenue in 2023 alone

12



Albertsons Acquisitions Over the Years
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Safeway Banner Locations in Washington
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Albertsons Banner Locations in Washington
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Haggen Banner Locations in Washington
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The New Kroger

SAFEWAY
United

supermarkets

PVILIONS £ imtever

MARIANGS. ¢ L metroc
ViITacost A\ Atbortsons PickhSave Market
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Courts Apply a Burden Shifting Framework

“Section 7 claims are typically assessed under a burden-
shifting framework. The plaintiff must first establish a prima
facie case that a merger 1s anticompetitive. The burden then
shifts to the defendant to rebut the prima facie case. If the
defendant successfully rebuts the prima facie case, the burden
of production shifts back to the Government and merges with
the ultimate burden of persuasion, which 1s incumbent on the
Government at all times. . . . A prima facie case can be
established simply by showing high market share.”

St. Alphonsus Med. Ctr.-Nampa Inc. v. St. Luke's Health Sys., Ltd., 778 ¥.3d 775, 783, 785
(9th Cir. 2015) (cleaned up)

See also United States v. Anthem, Inc., 855 F.3d 345, 349 (D.C. Cir. 2017); ET.C. v. Penn
State Hershey Med. Ctr, 838 F.3d 327, 337-38 (3d Cir. 2016); United States v. Waste
Mgmt. Inc., 743 F.2d 976, 981 (2d Cir. 1984)
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Courts Apply a Burden Shifting Framework
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o The State’s Prima Facie Case

Relevant market (product market and geographic market)
— Increased levels of concentration and market share
— Proof of actual anticompetitive effects

— Unilateral effects
— Coordinated effects

o Defendants’ Rebuttal and the State’s Response

— Divestiture

— Efficiencies
—  “Need” to merge

e Remedy

22




o The State’s Prima Facie Case

— Relevant market (product market and geographic market)

23



Supermarkets Offer a Broad Assortment of Products




Supermarkets Offer a Wide Variety of Each Kind of Product
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Kroger Offers a One-Stop Shop

UNITERSTATES
SECURITIES AND EXCHANGE COMMISSLON
Wiehingtem 115 VS

RO, - “The combo store...1s successful because
=T the stores are large enough to offer the
specialty departments that customers desire
for one-stop shopping, including natural
food and organic sections, pharmacies,
general merchandise, pet centers and
high-quality perishables such as fresh
seafood and organic produce”

SPX0928, Kroger, Annual Report, at 4 (Form 10-K) (March 29, 2022)
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COMPETE




Relevant Product Market

“The mere fact that a firm may be termed a
competitor in the overall marketplace does not
necessarily require that it be included 1n the relevant
product market for antitrust purposes.”

FTCv. Sysco Corp., 113 F. Supp. 3d 1, 26 (D.D.C. 2015) (cleaned up)
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The Law Has Recognized One-Stop Shopping as a Distinct Market

A multi-product retailer such as a grocery store . . .
1s an example of a one-stop shop. . . . [A] relevant
market may consist of only one-stop shops, even 1f

there

1s significant competition from specialty shops.

DOJ & FTC, Merger Guidelines § 4.3.D.6. (2023)

The most distinguishing feature of broadline

distr1
This

bution 1s 1ts product breadth and diversity. . . .

product breadth and diversity enables

broac

liners to serve a wide variety of customers

and to be a one-stop shop.

FTCv. Sysco Corp., 113 F. Supp. 3d 1, 27-28 (D.D.C. 2015)
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A Fruit Stand is not “Reasonably Interchangeable” with a Supermarket

“ SAFEWAY LY
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What Matters Is the Closeness of the Competition

“Some substitutes may be closer, and others
more distant, and defining a market
necessarily requires mcluding some
substitutes and excluding others.”

DOJ & FTC, Merger Guidelines § 4.3 (2023)

“The key question for the Court 1s whether
|the] products are sufficiently close
substitutes to constrain any anticompetitive
|| pricing after the proposed merger.”

United States v. H & R Block, Inc., 833 F. Supp. 2d 36, 55 (D.D.C. 2011)
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Costco’s Product Offering Is Fundamentally Different

gl
Qrc

thﬁ(y Food Centers
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2020 Albertsons Presentation to the FTC

* Albertsons has agreed to purchase 27 Kings Food Markets and Balducci’s Food Lover’s
Market stores from KB US Holdings following a comprehensive process and bankruptcy sale.

Acme Markets, Inc.’s
Proposed Acquisition of 27
Specialty Stores from KB
US Holdings

* There is no product overlap—the limited overlapping Albertsons stores (operating
primarily under ACME and Safeway banners) are traditional supermarkets while Kings and
Balducci's are specialty stores.

Presentation to the Federal * There are limited geographic overlaps, none of which raise competitive concerns.

Trade Commission

* The highly synergistic and complementary transaction expands and differentiates
Albertsons’ portfolio while generating significant cost savings through a more efficient and
expanded distribution system that can be passed onto customers.

Albertsons
A KYNGS

Poiges stacy. pollions  dENAlbartsons SAFEWAY(Y EX &) srew!
acme [0 camms () @l Uniied  yNS  Svppoons  §rmmies

QOctober 23, 2020

CONTAINS HIGHLY CONFIDENTIAL BUSINESS INFORMATION | CONFIDENTIAL SUBM

SPX0157
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Albertsons Distinguishes Supermarkets from Other Formats

Traditional Grocery Specialty
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Albertsons Distinguishes Supermarkets from Other Formats
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o The State’s Prima Facie Case

— Relevant market (product market and geographic market)
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Geographic Market

e

UNITERSTATES
SECURITIES AND EXCHANGE COMMISSLON
Whiagten 0112 05

=

FORM 10-K

B SN RER R PVRSULNT I S5 TN T Sl O T SES WRITIES EXCHASCE AT OF 195
e e L E
e

[= T A AT N SRR VT R T T

“As of January 29, 2022, Kroger operates supermarkets
under a variety of local banner names in 35 states and
the District of Columbia... The combo store 1s the
primary food store format. They typically draw
customers from a 2-2.5 mile radius.”

SPX0928, Kroger, Annual Report, at 4 (Form 10-K) (March 29, 2022)

Ibi

Former President, QFC

Q. Do you know about how far a typical customer
travels to get to a QFC?

A. | would think that no more than three to five miles.

Deposition Testimony Tr: June 5, 2024, 34:14-34:21
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Dr. Nitin Dua

Dr. Nitin Dua

e Partner and co-chair of Antirust and Competition Practice,
Bates White Economic Consulting

e PhD, Economics, Florida State University
® 13-year competition economist

® Retained as an expert economist by the FTC, DOJ, State
Attorneys General, and private parties to analyze proposed
mergers

39



City Areas: Yakima

Figure 12, Yakima city area
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City Areas: Spokane

Figure 14. Spokane city areas
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Law Doesn’t Require Precision for Geographic Markets

Geographic markets need not be defined
“by metes and bounds as a surveyor would
lay off a plot of ground.”

United States v. Pabst Brewing Co., 384 U.S. 546, 549 (1966)
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o The State’s Prima Facie Case

— Increased levels of concentration and market share

43



Assessing the Structural Presumption

Merger Guidelines

[LS. Department of Justice and the Federal Trade Commission

lssued: December 18, 2023

Indicator

Threshold for Structural Presumption

Post-merger HHI

Market HHI greater than 1,800
AND
Change in HHI greater than 100

Merged Firm’s Market Share

Share greater than 30%
AND
Change in HHI greater than 100

DOJ & FTC, Merger Guidelines § 2.1 (2023)




HHIs and Market Shares

City area ACl share Kroger share Post-merger HHI Delta-HHI City area ACl share Kroger share Post-merger HHI Delta-HHI
Auburn 38% 28% 5,200 2,150 Olympia-Tumwater Lacey 41% 25% 4,985 2,054
Battle Ground 28% 38% 5,509 2,125 Port Orchard 37% 31% 5,613 2,261
Belfair 54% 46% 10,000 4,964 Port Townsend 66% 34% 10,000 4,491
Bellevue 29% 56% 7,484 3,308 Puyallup 35% 26% 4,571 1,836
Bellingham 37% 44% 7,010 3,313 Redmond 22% 78% 10,000 3,430
Bonney Lake 22% 38% 5,195 1,665 Renton 45% 40% 7,437 3,593
Bothell N 53% a47% 10,000 4,986 Richland 21% 20% 3,311 869
Bothell S 30% 70% 10,000 4,230 Sammamish 53% 37% 8,214 3,919
Bremerton 31% 34% 5,100 2,137 Seattle Central 53% 40% 8,786 4,300
Burlington 38% 31% 5,699 2,335 Seattle NE 44% 54% 9,585 4,738
Edmonds 18% 30% 5,015 1,046 Seattle NW 19% 78% 9,451 2,956
Ellensburg 30% 61% 8,354 3,650 Seattle S 47% 44% 8,392 4,152
Enumclaw 51% 49% 10,000 4,996 Seattle W 58% 28% 7,464 3,252
Everett N 52% 48% 10,000 4,994 Sequim 33% 22% 5,045 1,445
Everett S 33% 18% 3,944 1,191 Shelton 18% 35% 5,017 1,253
Federal Way 21% 35% 4,047 1,456 Snohomish 40% 60% 10,000 4,780
Gig Harbor 59% 36% 9,026 4,219 Spokane N 39% 15% 3,633 1,188
Issaquah 36% 64% 10,000 4,583 Spokane SE 22% 21% 3,019 937
Kennewick 13% 21% 3,075 521 Spokane SW 26% 23% 3,680 1,239
Kent E 44% 56% 10,000 4,931 Starwood 40% 60% 10,000 4,810
Kent W 27% 39% 5,490 2,079 TacomaE 44% 22% 5,326 1,937
Kirkland 45% 55% 10,000 4,944 Tacoma W 44% 36% 6,866 3,211
Lakewood 41% 28% 5,740 2,321 Vancouver NE 16% 32% 3,659 1,017
Longview 27% 18% 3,609 985 Vancouver NW 30% 42% 5,832 2,534
Lynnwood 34% 57% 8,447 3,925 Vancouver SE 15% 37% 3,875 1,119
Maple Valley 29% 71% 10,000 4,080 Vancouver SW 35% 22% 4,404 1,573
Marysville 24% 18% 3,531 867 Wenatchee 35% 25% 4,418 1,745
Monroe 22% 49% 5,882 2,172 Yakima 26% 18% 3,517 945
North Bend 37% 63% 10,000 4,683 ' )

Source: Combined sales data (2022).
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Lakewood City Area

SUMSET BEACH "? | SALISHAN
McNeil Island
e EASTSIDE
eridian
McNeil Island !
- - SOUTH TACOMA |
Toliva:Shoal | Waller
PEACH ncnsi &)
HILUSDALE
sttt MANITOU ! |
W Wapato Park
Bee { SOUTH END;
JOHNSON . ¢
LANDING -
FERN HILL 3
p _ m Fort Steilacoom Park titiang
: @
Lakewood :
Steilacoom LARCHMONT Summit
CLINTOMN PARK |
Anderson : CLOVER PARK
y Island ] : = Gh, .
Ketron Island : Parkland
€)' Andy's Marine Park & 4 @
LAKE CITY IC
S 0 e ward Clover Creek
bbs Point Pa '—'
s FParki\Nes 3, 5 Allison
MCCHORD AF8 B ACl
: ] Summit View
& W Kroger
JBLM NORTH ".'-_.""'{[LLmUM__,t:?”’?American
e A B Others
Lewis ; =
Camp Murray/ 1away
it Post-merger HHI Delta-HHI +
0, o)
Lakewood 41% 28% 5,740 2321
— - — Frederickson
e GREENWOOD s - -
. £ 5 Map data ©2024 Google: United States Terms Privacy  Send Product Feedback. 1 mib 1 v
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Product Market Sensitivities

Geography

City area

# Presumptively

Product market # Overlap markets anticompetitive
markets
Supermarket 57 57
Supermarket + Costco 57 57
Supermarket Plus* 57 57

* Supermarket Plus includes Costco, Whole Foods, Trader Joe’s, Sprouts, Grocery Outlet, and all other grocery stores larger than 9,000 square feet.

SPX0522, Dua Reply Report at 22
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o The State’s Prima Facie Case

— Proof of actual anticompetitive effects
— Unilateral effects
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Kroger Eliminating Its “#1 Direct Competitor” in the State

Lo el Sopo i T 0T G B Dt Gufurdsy, Hovenber 5 2022 1005 AM

] . Sabjues [es 2043 Cireular Distribution Siratepey Gapends below)
On Nov 7, 2022, at 5:44 PM, Richard, David W _ Wrote: - S

S s mmmm_\w—

Thunks Renny Do and 1 both, disenissed sesierday and we urg aligned, Lgres, thal 13 ereast po longer
distribuiss ads that the ieapast & G Less, Hewever, Lms.wmmeub ‘...i.,“\n A 6310 advanmgs. . Mg o
soe? W apyelate the sopgonl

Jenn, b 3, 2022, 010659, Kimteall, Koo | | R

Tinsovw goad culled Yooy, 3 thitnk: e he s
EILTLTL o - W higg, asdesned et eaech disisi

Cwhats happentine pnoss
sident and feam

I get the budget side and I don’t want to call you out on the call, but you cannot say we are not in T sl ooty oyt i d b e skl 1 gl
gennnd, ‘This wemid thep Besame whe hus the hest iyl
COl‘llpCtltIOl] w1t11 Satcway/ABS Thcy are our #1 direct Compctltor | s s s ML L
——— e i Teth e e Bismihinn couldt i .i:;,_g,hn.umly bl

e
serseble wrd b ¢ eompetitive disdvaniige,

1 Jemn Sehmitz | Bireetor ! Bliaws tRehed oo will biw mnse fivoladnent,
Aatalgtiea S Faepatban, Brango Eucentian | The 'm'u\:_s{;‘_u_ o )
el
Date: Friday, November 4 2022 08:05 PM
oo 2,202, ae s P, Risurd, D |« Subject: FW: 2023 Circular Distribution Strategy (agenda below)
- From: Kammeyer, Todd D
Ig-;smwlwwb: and 1 dan’t wane Lmsl \cunarﬂn;_\u&t\ltw_ anna 5 £Mg . .
e o Kimball, Kenny (N
"*‘fmﬁ“’;ﬁ;gmh e - Attachments: image001[3].png; Division President Circular Distribution Review. pdf
snabos iy syl R d,._q_l&,ues__J_Hx,LJ'L - . - e
Do ot
BJ:BJJ Ty fahun prepuration muels oppeiiy Ke nn y =
Qo 4, 2022, an 8242 and, Sehonite, Senn < i . ] ) . i . ; —
| have some big concerns with pulling all circular distribution with FM. Not sure how they think we’re not in direct
PG R e competition with ABS/SWY. They are our biggest competitors with 300+ stores. Plus, we have our GM ad piece to
consider. Not sure how they think the PNW isn’t up against competition as Ralph’s, Fry’s, etc.
CONFIEENTIAL KRPRODFETE-PRO0SPA0MIA
David Richard, President QFC; SPX2814, KRPROD-FTC-2R-002280438 Todd Kammeyer, President FM; SPX2790, KRPROD-FTC-2R-001685011
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Kroger and Albertsons Are Laser Focused on One Another

Fram: Efeistaphey Lapawe [fQ=EYCHANGELARS/OUEXCHANGE 4 DNINSTRATIVE GROUP
5FBISEIERCIT04963 8. CLANCO2]

Sentz
T

Subject: BB bvaienad Bevmrage Tax - Tag /e

:L:m”:z::“:"hm‘“:ii From: Christopher Lanoue [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
) | (FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=CDEDE9499EBE446FBI581EBC17049634-CLANOO?2]
sz oo [ Sent: 11/1/2023 3:05:02 PM

Sm0k Wednessay, Noverglier TETYY
T hostopber Lings s Bal

" el — Sara Osborne (N ; O . (N o~=than Hunter
Subifect; BE Sweetened Beverage Tan- [ag / Reseipt Change

Wes, Plonpw whe puns s program since it funds Fresh By

fspassbicuben st mis s immuiviimnie - Gubject: RE: Sweetened Beverage Tax - Tag / Receipt Change

Areowe DK with that?

Lhuis

Fromm Ehristsphes Largue o
Senk Yiedngs fgsery e
T Bam Bt <

Jonathan Hunter

Subfect: B Sweetened Boverage Tan - Tag [ Recelnt Change

N R S A Until the merge is approved, they are still our fiercest competitor.

I3 sherea way e san coanect someons that has respenslbility over
{mat theanstizaly nplisatians of matehing what Krpger doss with sof
merchandisethese Bere within the <y puts us 2ta sompetitve di

s Regardless of the direction the State wants to go, it should be a level playing field.

Sentk Visdnesday, Mo T
TowChrdslopher lancas la

Subfers; BE Sweetened Severape Tax - Tag / Receint Change C h .
rs

T, e brivak sut the ampunt efthe 0
retal paice uplioot ared riot added at the
e wagwe dril taday was the direchon from them back im 2015

it e Tai
it = notafey

I o e s ERATART, i st poat gl b P brmyposieed sugar Exppss®, Phises s e mpceipt cal et the adied y
ST BEV FAR
HIGHLY SONFIDENTIAL AG_UT_ 004778208

SPX 2767, ACI_LIT_0009775209
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QFC’s Pricing Strategy Is “Match Safeway”

£ Everyday Essentials — QFC Specifics

-~

Primary strategy is match Safeway/Albertsons.

QFC
Strategy is
Safeway

* Competitor Data
* EDE normally requires store managers physically check competitors
* For QFC, we will leverage Safeway/Albertson’s web data

SPX2661 , KRPROD-FTC-2R-000707103, at 9
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Fred Meyer Compares Its Ads with Safeway’s Every Week

R e COMPEtition Ad Recap || FRED MEYER

8 G HE G
Fricgen €ense tull oz, £31.49] HOO, VS Lucerneg | o [5.52] First 2 wychgital coupon LY

: z::&;l:.‘;l:?nl;:ei.wa-ﬁﬂ- $1.99) HOOYS Sigrafure SELECT\ce Cream 1.5 e 1_5.1.97! Firs PSWl - updated 05/23/2023 Ff&d Mever Portland VS. SW/ALB (97202)
" o 15231 551w o o e 20 (0167 OVERALL COMPARISON: KROGER LOSE

Colossal Save Shrimg 16-2000t

©  llage'n Bgiets Eisake Powatr Chips 4 75-8 . (41 59) MBS Lay's Seatie Cpkied Pt Chips 4
Blabésee Snack Crackers £.5-3 oz, (§2.09) M35 VE Mabeco Snack Crackers 259 Q._l&u‘ll ME
Vian&hga!iw A 5
= TBoeasmeak 56,77 bR Alheve Steak (54971 Frst 1 w/digial counon LOSE
Dreker Calats:
Ry al Cnie .
" “Jm;ﬁ;;r;edlﬁs Wiatermelon {5 230 .} Firet 1 Fro nt Pa ge Dl RECT Com para ble-

v ihise g Tiuhy Tope Chito or Bud Lght Selter 12-pack cars (311.99) Firs X

o e Coke, Pepsi, 7-up 12-pack, 12 oz. cans 4/515 (S2 digital coupon on Coke only) VS Coke, Pepsi, 7-up 12-pack, 12

EAST e Ren VT 0z. cans B2, G3
Flﬁuihm[ﬂﬁfﬁ'{h.m:auhk: T o s e . o
P Pl v L . (33911 et Bt e o oS e Kroger Cheese 6-8 oz. (51.49) HDO VS Lucerne Cheese 6-8 oz. ($.97) First 2 w/digital coupon LOSE

o i en i G e Kroger Deluxe Ice Cream 48 oz. ($1.99) HDO VS Signature SELECT Ice Cream 1.5 qt. ($1.97) First 2 w/digital
= Ghieatoy 4.794 z, (51981 MB2 VS Cheetas Party Sizel 8125-17 ox 13/59,000. 083

e Callimrs COU pon Tl E

% e tcliger CUCK

Drimiing Weater 24-pack (51.99)

ol s 16 24 (5.9 2 e California Red Cherries (53.97 Ib.) HDO VS Red Sweet Cherries ($2.97 |b.) LOSE

a
o Ball Bask Meat or Beef franks 14-15 oL (B1GLH

o e T e Colossal Raw Shrimp 16-20 ct. {$6.99 Ib.) VS Waterfront Bistro Raw Shrimp 16-20 ct. (B1G1)

o Wgretare SELECT e Creant LS ot or Novaliies 121, 5240012

_— S S e lay’s Kettle Cooked Potato Chips 4.75-8 oz. ($1.99) MB4 VS Lay’s Kettle Cooked Potato Chips 4.75-8 oz. (B2G2)
s S e Nabisco Snack Crackers 3.5-9 oz. ($2.49) MB5 VS Nabisco Snack Crackers 3.5-9 oz. ($2.47) MB5 TIE

= trer- overall fiany. pay=
Fn:LB g DIEECT Covipasabfe:

£ DR e Mok ot e e Front Page SIMILAR:
e s s e T-Bone Steak ($6.77 Ib.) VS Ribeye Steak ($4.97) First 1 w/digital coupon LOSE

&  fud, Choes. Miller of Tes
5 or Zagp's Chis (5199 WB4) vs Dorites, O eetos. Fritas. Lay

Tiesakis 6 P e Miehels
= Payty, lags Hettle: Eheetas,

- Clieesed i (5197 MBI Uit L =TIE i
o Mabsooinack Crackers, Rt Crackers, Mheese nspers. of Toasted Chips [32.49) vs Mabisca 3o Oth er Ca " 0 Uts .
iR, DPORIGS ARGy 15247 Dhp & CHEks) - TIE
Tk, Hepsd, O 2 o TUA 12 Phror 8 PR {4/S38 MBS Lavit | with S25 Purchasa) [52 off [ Hro
e e e For u Digital Only
FonE Fage ShALAS! _ 4
PSR i T B R SR e o  Whole Seedless Watermelon ($.23) Ib.) First 1

o White Claw/Truly/Topo Chico or Bud Light Seltzer 12-pack cans (511.99) First 2

——
CONTIDENTIAL KRPRODFTC2R-021256241

SPX3459, KRPROD-FTC-2R-021256234, at -240-41
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Albertsons Seeks to Maintain a Pricing Spread to Fred Meyer & QFC

Bioumn: Darinis Sebveaes §/0= EXCHANGELARS/ OUEXCHANGE ADNMNISTRATIVE GROUR
AFE BOHFEISPELT CN=RECIFE TS/ CH -FE2E5F52 100444 13 9P6IFEATICI 380 D-DECHWIE]
Slanks EB2YIE LRS008 AN
T Jeisiakbism Blaink|
St B Spaiaiinglzadarshi Meetng - Sales and Gross Prafic

From: Dennis Schwarz |

Date: Thursday, May 26, 2022 at 7:15 AM
To: Kelly Griffith
Cc: Brad Street
Subject: RE: Operating Leadership Meeting - Sales and Gross Profit

Kelly,

As you know managing to our EBITDA and staying competitive with Fred Meyer is a challenge as they work on different
margins than we do.

We generally price our goods between the traditional grocery retailers, (i.e., QFC, Rosaurer’s, Yokes, etc.) and our
modified low price operator, Fred Meyer.

Generally speaking and based on OMNI over a 9 quarter average from Q1 2020;

1

Stlifess: RE: Cgerating Liaderslis Meeting - Sales ind Gross Profit
Eally.

A gou Browsranagiv g bo ur BEITOA and staving competitive with Fred Meyer |s a challenge as they work on different
s e we g

Wi grnasally pales: aurgands between the traditonal procery rekallers, (i.e,, OFC Rosawrer's, Yokes, efc.) and our
it i piviky opavon, Fred Meyer

ey sossking sl Brsed on ONMNI over 3 9 quarter average fram a1 2000¢

HIGHLY SRS DENTIL ACIZR-0001194153

SPX0627, ACI2R-0001194183

QTRO4 - 2021
Comp Primary MinCPl Max CPI | Current Current
Division ROG Facility # Competitor Goal Goal Reg CP1 Shelf CPI
Denver SDEN King Soopers
intermountain AT Fred Meyer
jewel AIWL Marianos
Mid Atiantic ACME Shoprite
Mid Atlantic SWMA Giant
NorCal - Base SNCA Lucky's
NorCal - Hawaii SHAW Foodiand
Portland SPRT Fred Meyer
Seattie - Alaska SACG Fred Meyer
Seattle - Base SSEA Fred Meyer
Seattle - Spokane S5PK Fred Meyer
Shaws ASHA Stop & Shop
SoCal VSOC Ralphs
Southem RDAL Kroger
Southwest SPHO Fry's

SPX0627, ACI2R-0001194183, at -185
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Kroger and Albertsons Compete on Price

R e From: Jones, Carol [JO=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
... (FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=293C7C0D7A6943D0B44998897AE112CB-66VN63QR57]
SSNENS—— Y 3/21/2023 12:57:13 PM
. . To: Grant, Michael Cincy‘
e;ﬂ;ew;wwﬁnww Subject: RE: ID Fullbook Weekly Extracts

higher.
x Qing thing ta node this item was noton my weekhy file
and 1 are geing to chatwith Chadd rext week

AT Wulti-Cultural Heshh & Beausy

t Binly had one ibem hereto change . B
: ;?)Ell ::f;ali;rl?ldtr:f:ius these wErz;u'.t iterns when H E M lc ha ei’
:‘w (19 Infant Formula
L] Me change incost. Due 1o this being sensitive commod
168 Frofessional Har Lase - - - .
¥ s nemns For QFC- since we match off of Safeway this is a non-issue for QFC
L Ak meved up o ks sommeworking them now, Seme
onthe weekly report For FM-
= o 166 Hair Care Products
; . Not due to cost increases these were just items where | hadn’t gotten them higher than the 10%. Working these
1 now
o 094 Infant Formula
. No change in cost. Due to this being sensitive commodity | am not going higher than ACI
Highly Confidential KERPROD-WA-LIT-002985307

SPX3678, KRPROD-WA-LIT-002985907
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Kroger and Albertsons Compete on Promotions

Trane: Thwprertaz:, Mowmmber 1T 2022 (R4 AM

Frpm: Baughee, Tamny:

e g 4
T ey pog:
Fi Rk —~his will baane ehibe g

‘TN TR, daNoR s saran s

COWFIDENTISL

Sodyjaed P O Thamsespiving Aud feedback:

From: Sparkman, sarah (N

Sent: Wednesday, November 16, 2022 8:09 PM

To: Adams, Wendi M | ; Bottcher, Tammy -_; Foozer, Scott J
; Kobos, Karyn S ¢ ar', ocn!

Cc: Aikens, Michelle E J G \/cador, Bradley H _

Subject: QFC Thanksgiving Ad feedback

Hello

The Thanksgiving Ads broke today and Safeway beat QFC up and down the front page. Here are some blocks for the group to
review. QFC is banking margin in Grocery and Natural and we need to invest in the upcoming holiday ads to gain back lost
market share and show our customers we have what they need at the best price in the Pacific Northwest. We appreciate the
partnership from this group and I know we will get them in P12W2 and most importantly P12W3.

& Wi |
Seleot Vormties, WITH CARD &
el Blaz@iar RIBITAL COUEON

S SPX2982, KRPROD-FTC-2R-003545929
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Kroger and Albertsons Compete on Promotions

Famen Bineal Dasiden FE=EXEHANAELARS CU=EECHANGE ADMINETRATIVE SROLUP
(YB3 SPILTHEN - RECIPIERTS, O 240 E44B 3 AZDHISAADI ESE A2 A5 7P IE-BDAWIET]

Sent: 30630 10,02,
Eelly bMulin

T
Sulifeet B AD - e .8 LY Leanioeg Ih ot Produce

Wi ey bz o gread prom etions, This o
thedr share and using produce b do R 4
en aach b bad. Sore gosd items an

iy FrOM: Gineal Davidson [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
- (FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=340EE44B3A2D445AAD2E58242157F23B-GDAVI67]
h Sent: 6/3/2020 10:09:41 AM
; To: Kelly Multin |
Subject: RE: AD - Is it a win? Leaning in on Produce
i

Tat: imaad Dendleisnn
Subjeet: fiE: A - 15 it a win? Leanling i

e ey YWE 00 have some great promotions. The grapes are maddening | agree. It looks like they are investing to keep driving

guard 22 they have pically come out

o wrermsunnss el their share and using produce to do it this week.. spending on the inside of the ad in produce as well. The buy 5 save $1

Meat —wa have Chicken at 1620 and

cen-mniienewenr<i - on each is back. Some good items on the gates.

Punch FM in the throat today in the ad meeting

HIHLY oML AciZR 3000324557 SPX1057, ACI2R-0000324337
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Kroger and Albertsons Compete on Promotions

EXCHANGELSES, CUERCHANGE SENISISTRATVE GROUR
I OO DS AL SO AP BRI IO DLl W]

Dy bt

Bl st g From: Dennis Schwarz [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
W 06 M, Bden (FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=FB385F59200444139F69F6A73C3938CD-DSCHW36]
;’;;:’“; Sent: 5/25/2021 10:43:16 AM
saiaced To susan Morris [ NG G2 st<<t (I - s c--« (I
z:‘:mi:: Subject: Memorial Day Ad
| Attachments: ATT37407

o Fra W tenn s Best)

diigEall offfs

W afvos b gneat

mereemed €A Meyer came out aggressive on steaks this year.  They ran T-Bones at $5.77 Ib. with rising costs.  Last year they were $6.99 |b. We are $6.99 Ib. on a
waeeaeisna]  digital offer.  In addition we have Pork Shoulder Country Styles at $1.99 Ib., Signature Farms Chicken Breasts at $2.99 Ib., Extra Lean 93% Grind at $3.99 Ib.,
i¥aa dagighe) and 16 — 20 ct., Extra Jumbo Shrimp at $6.99 |b. Fred Meyer secondary meat items are; BOGO Pork Spareribs, and Atlantic Salmon at 56.99 |b.

Thanks

[}

They went aggressive on steaks, but | think we WIN on the overall ad. We have a good well rounded invitation.

HEEHLY COFDEN VL

We are focused on driving customer count, basket size, and market share!

It's a dog fight!

SPX1153, ACI2R-0001860247
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Kroger and Albertsons Compete on Quality

and yes w/ Seafood. we kick the shit out of
Fred Meyer in terms of quality and

et | Instant Message : Microsoft Teams
i From 18:38:19

S ———— Christopher Lanoue

and yes w/ $eafood. we klclf the shit out of
Fred Meyer in terms of quality and
e assortment. it can be a differentiator
i SPX1714, ACI2R-0016702476, at -89
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“No Comp” Zones

Dt Wodmesdny, Apal 13 2023 02:00 IM

Selijecs; W B SO0RRrs | it

Fainiz Batieher, Ty ., .

e i@b}ul&ﬂ.}#ﬁ-i Date: Wednesday, April 13 2022 02:00 PM

: el em

e o Subject: FW: King Soopers | Western Slope Ad Version

e From: Bottcher, Tammy

o B ——

e Meyer, Mat : Murphy. Mik: I
sbous wiltSaliveaprand Walmar: nedcy. T(} y _* ? ] y" )
o e v o Schmitz, Jenn
e it b thern 5 alat of wars)

Bkt ae Bt ol v Tk smivi srudent e

ansgmonseicinosil - Attachments: image002.png

Thankyme

o @Mike Murphy—several timesyouhavementioned in ad review to probe uponretails in City Market where we don’thaveto be as
S scirssin i competitive as we doin Denver. Sharing withyouthe alignment we (pricing and promo) came to with the division to explore higher retails

T feborsam, Gike |

(promo and non-promo) in 9 (of the 24) City Market stores where we have little to nocompetition surroundingthe store. Qurnextsteps
memaren | will beto work through the balance of the stores with a more surgical approach. Asyouknow, while this areahas highly affluent shoppers it
fn e casea ] also has shoppers (primarily those working in the service industry) that are very price conscious, so we will need to be a refine our tactics in
”: stores with Safeway and Walmart nearby.

PR VTS R L |

e e | @Jennifer Schmitz—I know there is a lot of work beingdone regarding ad distribution. With little to nocompetition nearby the 9 City
i Market stores listed below it seems prudent to move them to digital/in-store only model. Please let me know if you agree and when this
Goed e,

s s s o = canbe added into your workflow of changes. Mike @ King's is aligned with this change whenever youcan makeit.

Subsject: Fing Soopars | Waserr Sore dd ¥
T cwmnringg i et priviingg S and the di
o sepa At ety e 1= | B

s N SPX2698, KRPROD-FTC-2R-001036417
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“No Comp” Zones Work — Kroger Is Looking for More

Lae: Tocsday, Februasy 2 3 11T AM
Budsoen B 62 Rongs Progmo Analysds
P Cinnif, dsidey

Ta S Py, Chudd _ e
et oy mguiag metore | From: St Clair, Chadd NG
g o et ‘4 Sent: Tuesday, February 28, 2023 10:47 AM

sitwsntion af Fings, ol prebaking ook e
s vt To: Groff, Andy

ek’ ozl
S Tusciae, Falp baing B8, 088 J12TE AR

o IR ... M Syubject: FW: 620 Kings Program Analysis

Sbrjeeks S 620 Bligs Fragnam Analess

Agrecel, thar's wiy | wis Eing withyow This ene nas been 2 van, Definitaly

Ranrroabussiimg e prooees, v wirte b o caoee cut T sloses based on gy

o etk e saving. i iher areas o discussion. 1 wil beingeiesting 1 sed This is an example Df ad big Win.

dheraderhticn.

Va2, = f
Chadd S chair

Bivlstom Fileing boasd - Fricing Strateqy & Exn
= From: Groff, Andy |

rama, sty I
St o, eI 03 1 Sent: Tuesday, February 28, 2023 11:27 AM

Taut 5 T, Ehned oty e (N
To: St Clair, Chadd < R o<, Ty.er J

Bpjmet F5: R0 KInns Fiagmamm baalet
A TY and U 1ry oy s ®
Subject: RE: 620 Kings Program Analysis

Tiemnke, Thbeow=rinvryan e gress mig

Chivadcd—tiay nowd ebyiows queation 1. . where elsein the Entespeise. d
sk

S s e — Thanks. Tyler—can you add gross margin rate TY and LY to both charts?

Taa Qraff, Saudy
Subeets PV BI0 Emep Pregrgm Snahysis

iz ban exannpla ofabigwin,

i Chadd —the next obvious question is. .. where else inthe Enterprise do we potentially have the same opportunity?

Damelsi. Clar

Bl born Paledna Lead - Fricing Strateqy & Execufion
* T

CONFIDENTIAL KRPROD-FTC-2R0208C3474

SPX3394, KRPROD-FTC-2R-020803474
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There Are No Walmarts in Seattle

BALLARD

MAGNOLIA

COLUMBIA CITY

SEWARD FARK




With No Walmart, Kroger Follows Albertsons

Dake; Tuzsday, Recermoar 27 20320535 FM
Subjent F‘F‘il?l MIE,YER Exeeynay Evsenbals Rotoks eeoered ofiecle 12258023
Ta:z
Date: Tuesday, December 27 2022 02:35 PM
o Evaryday Essentials Admins : . v . .
sk Subject: FRED MEYER Everyday Essentials Retails executed effective 12/28/2023
FRED MEYER Eraryday Sssentials etaly
All vebails o the aviae ned file have been executed sffictive LIf2E 2023 F rom : J On e S y C a ro I
Dverall Weekly impact is $76.4°M vs priorweek:
Wl rzseed Lp 20 we probed. | Mo R we followed AC (Safeway/Albersanz]
Wajor Ihows:

e cnpinciastywnin FRED MEYER Everyday Essentials Retails

37 Pric Zones reniaiied bt swne retail as Lot weak
5 Price Zonas inreased an svarige of FIAY per uit v lest wreek
09 e Zones decramsed vi el weak

All retails on the attached file have been executed effective 12/28/2023

Birachment etnll:
Ly MY Uk Shera ey®  —Daposl Srars
2™ T e il g Byice Tane - Dets

Mg ks P2 00 Rt
Naluse: ringhlighlse. *Hiews Ratail * ol

Taik “Finarcial Ipact”
i “surnrnacy by PRET

i e Overall Weekly impact is $76,474 vs prior week
e WM moved up .20 we probed. If No WM we followed ACI (Safeway/Albertsons)

Divems You.

Eneryday Bavanibl Tean

CONFIDENTIAL KRPRODFTEC-2R.02084 285 SPX3400, KRPROD-FTC-2R-020842295
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o The State’s Prima Facie Case

— Proof of actual anticompetitive effects

— Coordinated effects
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Kroger Uses Pricing “Probes” to “Lead Market Up”

Buto: Ty, Fobr.otwy 32075 605 A0
Subfmers LALLEA el ) ITEY

FFram EIEAT AR

T by, 2« - -+« -

weeiy, sy < [

Lr=H
Aot te) ORI Boutn:-Woalwar Misiar Sl Al

Bl aradl M,
el rrsantrg. Badingg s s et Puicing, Lo
Foonbe, Bam 2EAl anaiting e fival B sabes e from Scenuningso o
ot e g e D Sy fifle.

i] Date: Tuesday, February 9 2021 06:45 AM
o Subject: Qtr 4 Pricing notes
From: Groff, Andy

Attachments: Q4 Full Books - Walmart_Meijer_Safeway- Albertsons.pdf

* Bananas: CostisupYoYS$0.05. Our probe helped lead markets up, but this has now stabilized, and we made adjustments P1W2 to

move off of $0.65 where comp has not moved over $0.59.
A ™

. iiheisinni SPX2737, KRPROD-FTC-2R-001519827, at -28




o Defendants’ Rebuttal and the State’s Response

— Divestiture
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Defendants Bear the Burden on Divestiture

“Detfendants have the burden to show that a
proposed divestiture will replace the merging
firm’s competitive intensity.”

FTC v. RAG-Stiftung, 436 F. Supp. 3d 278, 304 (D.D.C. 2020)

66



The Divestiture Must Replace the Lost Competitive Intensity

The divestiture must “replace the competitive
intensity lost as a result of the merger.”

United States v. Aetna Inc., 240 F. Supp. 3d 1, 60 (D.D.C. 2017) (cleaned up)
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C&S Is a Wholesaler

C&S
Wholesale
Grocers




C&S Sells or Closes Retail Grocery Stores that It Acquires

?2001-2003: C&S acquires

221 grocery stores

in the Northeast ? 2005: C&S acquires

105 grocery stores from
Bi-Lo and Winn Dixie

2012:

?2006: C&S acquires C&S Operates
8 grocery stores from Only 3 Retail
Clemens Market Grocery Stores

2001 2002 2003 2004 2005 2006 2007 2008 2009 2010 2011 2012 2013
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C&S Sells or Closes Retail Grocery Stores that It Acquires

2024: Remaining ¢
stores are
underperforming

2022: C&S acquires !

?2014: C&S acquires 12 Tops Stores in
4 stores from Nell’s Divestiture
C&S sold all stores " C&S rebanners stores
within a year 2019: C&S acquires v6 Grand Uitsn

3 stores from Olean
C&S sold 2 stores; continues 2021: C&S?
to ope-rate the third, wh.ich Acquires 12
experienced a 50% decline P sl Wil
in store visits within a few Iggly WIggly

months of purchase | Midwest Stores
C&S has since
closed one store

2018 2019 2020 2021 2022 2023
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Albertsons’ Seattle Division President on C&S

HEEHLY SENPLENT L

{{{{{{

AL LT 0010676750

Instant Message: Native Messages
Eram

Marty Reeéer

And C:&S'suck_'s ass

12:47:3¢

SPX2848, ACI_LIT_0010676789
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C&S Not the Author of Its Own Journey

Q. I'm just looking for like a summary of how C&S
went from the 541 store package in January 2024
to the 579 store package in April 2024.

A. | would say we were generally responding to
what Kroger was presenting us with. And so |
would say we weren't really authors of that
journey in terms of the stores.

Eric Winn

CEO, C&S - _
Wholesale Grocers Deposition Testimony Tr: May 29, 2024, 245:14-21
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C&S Getting the “Wors[t] Chains”

HIGHLY CONFDENTIAL

Messages in clivaralagical order fimes are shows in GUMT <00:00)

) TRETTIENTAGE - 20251918
| Mt ClRaFger 2
Matwis o all labed nto Hie martel peception of OFCT Everyone on thoss: lorums: says there pricing = terrble and they
Fratoeh o kel cirid Sty ercaisn: OF
R, |
e ———

e
Fiawa &

' =20 Jonathan Granger _ 11/19/2023, 8:27 AM

Have you all looked into the market perception of QFC? Everyone on those forums says there pricing is terrible and they
“1  have a bad reputation because of it.

== TR T '

f; ~ Alona Florenz 4 IEGTEENENEGEGEGEEEE 11/19/2023, 8:51 AM

- . . . 3
A Kroger gave us their worse chains including Ralph’s
A
T
A
agdesint
i W bt Falph' s averysre. on: the) Sems i bean sayng that siarm, TEs trnd Snd 168 marke
v 163 Ramgy bl
oo ERan Pozm
Pl e nbiout Ralh's veryore on (e Soums fave been saying hat cham fse farked and [osf marked
kit 0o Rorig i
1 vonantia cranger
ke f Wk Wi s Wasa hing
J o G ey
gy befboe e firoges ceal with Albarsors wes g fhirg
CONFIDESTIAL —FTE Bkl W 0428 CE-OT304045

SPX4398, CS-01304044

74



C&S’s Consultants Agree QFC Is a “Weak Brand”

Market penetration and density matters — and has a material impact on over brand perception and the shopper metrics
that indicate success.

Implications:
Need fo achieve density in the markess we plan to serve.

On conveyed / licensed brands:

- Mariano’s and Carrs have sirong positions in their respective markets. The opportunity is to continue o enhance ther
differentiation.

- (QUFC has a weak brand and requires significant attention in re-positioning the brand.

- Albertsons' sirength varies by market, and within the licensed stales (CA, AZ, WY, CO| is relatively weak.
Implications:

Feeused effort on strengthening the QFC brand will be crucial, especially if we want 1o expand the geography of that
brand.

-We may want o re-think the use of Albertsons brand in certain markets or negotiate for a different brand

. Bas ion e

On conveyed / licensed brands:

- Mariano’s and Carrs have strong positions in their respective markets. The opportunity is to continue to enhance their
differentiation.

- QFC has a weak brand and requires significant attention in re-positioning the brand.
- Albertsons’ strength varies by market, and within the licensed states (CA, AZ, WY, CO) is relatively weak.

SPX4003, CS-00038244, at 7
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Kroger Is Keeping Its Prime Washington Assets

Mafaz Maharoof

Vice President, Strategic
Finance, Kroger

. Based on this spreadsheet, could you please tell me the

banner of the 25 most profitable stores in Washington?

. Fred Meyer.

Q. Kroger is retaining all of those stores, correct?

. | cannot confirm the individual -- yes, we don't have

any in the package, so, yes.

Deposition Testimony Tr: Vol. 2, June 5, 2024, 361:16-23
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Kroger Is Keeping Its Prime Washington Assets

On Sep 14, 2022, at 7:14 AM, Maharoof, Mafaz <_ foler Py, Sehvir 62022 103 AM
bty s i

W I’Ote . Fram

Thathil, e g oairefimen weith Ml ike we cam ake fhiss off s st and replace winh Aeoen swre. espocially as it |
et st Avven pcinge

Good morning Chris-

B Tt ke ek

Would you have some time this morning to do a bit of digging on the store below sy 15, i, 15 1 v i<
(#807 I believe). Rodney mentioned this store has real estate that is worth a lot and Ao, Seohin sl mimo et o oo B iV el
it is currently on a potential divestiture list. Wanted to get more info on the T —

akaun, i
gasking, Mha DL §TOrE 15

potential value and see if there is another store (Acorn store ideally) that can be i it i ek s it i Ematon g s i s
s Bl B the ,

d IvESt e d | n Ste a d . Whtce okt e it gtk sl wsiworth, S30M4 . That's without development,

Evpmsyifidineg et o, b PAR. cutio (1 o0m weew motvad) Ser, hose muny weres you e maliplicd by
oy B zudg,

T (B S
1

Tha nks- Tl 7 aewes wdB00 N MOLS2208. That's mis hest guess.. Evemar 75, we are nonk of S1808.. Store
amd guesgern semape and! sebeild™

g - ;
"Would you have-seme-Lime this moming to.do a kel of duging on the storebelow Tk
IF0T
ity

5 5trehas resd 2state that leworkh a ot and
dibure ligt, Wantedteget meceinioon the:

et et | pate: Friday, September 162022 10:13 AM

Thanks.

Subject: Re: Store in Seattle

From:

s et o e ie o= Thanks, Can you confirm with Mike we can take this off the list and replace with Acorn store, especially as it
BREIR A doesn’t affect Acorn package.

—
1 T ] R 4
CONFIDENTIAL e CONFIDENTIAL KRPROD:F1C-2R 027938158

SPX3531, KRPROD-FTC-2R-027938158
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C&S Faces Enormous Challenges

HIGHLY GONFIBENTIAL

8. BIO Eaneern: Ve have 3 monumental kask which 15 VERY nisky and that1s changing
merchandising. loyalty. brand, gos, pharmacy and DCs all at sbout the same time. This ks
wnband sF, The: ievel of planning regquired hess is eff the shars. The nesd for test is absalutely l
necess)
sy
repehi]

-1 5. BIG Concern: We have a monumental task which is VERY risky and that is changing

;“%«f] merchandising, loyalty, brand, pos, pharmacy and DCs all at about the same time. This is

) “ unheard of. The level of planning required here is off the charts. The need for test is absolutely
mf necessary and | am not sure yet how we will do that. We will need to really think about this. |
el say we do that after we do the exercise on the timeline. This stuff has to install flawlessly and

The FJ

repetitively. IF you spread things out, you lessen the risk but will extend the timeline. As we do

the timeline, we can look at different scenarios.

CONFIBENTAL — 16 Socrat Mo, 0428 sa gz SPX0700, CS-00344684
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Rebannering May Lead to Sales Loss of 20%+

i On Fri, Jun 23, 2023 at 5:53 PM Wolff, Louis _ wrote;

=

« Customer churn is a more significant risk here, as discussed today. Based on customer feedback, we estimate
A up to ~5-10% revenue risk if executed properly, though this could rise to ~20%+ if new banners are meaningfully
less attractive, not introduced to a market properly, and/or not transitioned well at the store-level

e At ~100 stores per year, rebannering could take 3-4 years for 338/400 stores or 5-6 years for 554/650 stores,
not including the up-front planning runway. These rebannering activities, plus having to introduce new Private
1 label brands, will increase integration complexity and stretch focus, so would require an even more sophisticated

program
—=
s m.,m..\ﬂ& | “ nedl i, o' e 1o (i & diseussion o dis eary nexrweeke fnihe meantime; Bope st all haye a greas
WeE sl
EONFIDERTIAL TREATHERNT RESLERTED PTG Ca-0N506015 S PXO 4 4 1 FTC_CS_OO 5 060 1 3
’
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IT Risks

Sudhakar Lingineni, “It is a massive undertaking and a complex one.”

ClO, C&S
Deposition Testimony Tr. , May 30, 2024, 152:6-7.




Divestiture Buyers Must Be “Truly Independent Competitors”

“[Clurative divestitures must be made to . . . a willing,
independent competitor capable of effective production.”

FTCv. CCC Holdings, 605 F. Supp. 2d 26, 59 (D.D.C. 2009) (cleaned up)

Under the Transition Services Agreement, PFG will have
complete access to USF private label products for three years
at 1ts new distribution centers, and therefore will be relying on
the merged entity to license those products to PFG. PFG will
also have the right to license USF's database for at least five
years, with a continuing option for five more. PFG, therefore,
will not be a truly independent competitor.

FTCv. Sysco Corp., 113 F. Supp. 3d 1, 77-78 (D.D.C. 2015) (cleaned up)
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C&S Can Go Back to Its Playbook

CONIRGLLED
Flessam

e Erie slns
enbeafed  ErlWlin
i apajrel elil=S Ahe

1o g™ === l
Bndajeik: Poe: Wit Lamstrnor e e thems.

momaawsgemtassdl O Sep 8, 2023, at 4:36 AM, Eric Winn _ wrote:
On 5, Bep B, 2079 w445 451 Foberl Falnrer

Thardes Brig] Do e mowr vel whethe: Kooger

"

Heut fixwn my iPhons

mmmm%_ﬁ_ﬂ_mm,_J (if asked about process and/or ability to buy stores / and/or for specific customers - ¢.g. Shane, Kurt, Carlos
s WHO have all asked)

=== You know as well as anyone that this has to go in front of the govt and we are committed to getting this done

~Truse you bave gcen thic merning's pnesun cer

moeenaien beie] -No guarantee that the FTC will approve this deal - we will have to see how this plays out
nerie Brawerd memimive whis denl elises: we o

madaas sl _We are committed to being a much larger wholesaler than retailer so we are focused on excellence in being a

=g o0 ke we have Nadk 3Gewan oo b

e Wholesaler and growing our wholesale business

eyl grongeehroader disiiboifon petwask,

T o] 1T @sked 1f we would scll...at this point that isn't something we can discuss, but we have always viewed you as
a potential partner in that regard and we definitely want to support your growth

R R
a T
wekales aler and promiig ou #] Hriess T
1 e, {F e weeled wellw his polr than 50 someshleg wa can disenss. Tan we howy always stewed you as
awpatential pariace in that ropard and wi dofinichy want 4o soppes: your growth

SPX2299, FTC-C5-00094901
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C&S Knows It Is Likely to Close Stores

Evle Winn
Sand: WAEHEL T 2801 Ak
3 Exle lnn

Sttt e Campnents on PR |

_..| From: eric Winn (N
== on behalfof  Eric Winn

=1 Sent: 9/3/2023 7:38:11 AM
| 1o erc winn |
s Subject: Re: Comments on PR
.. o E—
wid Do we have to say that we won't close stores? (the ‘all' is a problem) - the trick is that they stay open as they
-] transition but then what? Are we committed to this? Ensured they remain open through the divestiture process
CONFIDENTIAL TREATMENT REQUESTED FTC-GS-0050603 FT C— C S- 0 0 0 6 0 6 03




Haggen Disaster

Cagn 1651204 K& Dpe 164 Fhetf 01026728  Page 1 of 166

IN THEUNTTER STATES BANKRUPTCY COURT
FOR THE DHETRICT OF DELAWARE

Tit vgs Chagter 11

ITTYIQUIOATION. LLC. e il (M I\.:o.: .5«113“4 (B3]
o . 103. The consequences of these decisions and deficiencies were immediate and
CHFFTCTAL CORIMWITTEE OF UNSECLURED
CEEINIORY OF HH LEQUITATION, LLC, e el
Plambifiz, . . . . .
) e enmae | Catastrophic. By April 2015, just a few weeks after closing on the first store, Haggen was

COMVEST GROUT HOLDINGS, LLC, COMVEST
DVESTMENT PARTINERS II, LP. COMYEST
INVESTMENT PARTNERS IV, LI COMVEST
HAGGEN HOLDINGS [0, LLC, COMVEST
HAGGEN HOLDINGS [V, LLC, COMVEST
ADVIEORS, 11.C, HAGGEN PROFERTY
HOLTINGE, LLC, HAGOEN FEOFERTY SOLUFTH,
TEE, FEACIGEN PROPERTY NORTH, LLC, HAGGEN] ; T ’ %
PROPEIY NGO T AL HASGISLS, ) 151:25-152:3; PX 11.003. By June 2015, the IC was informed that same store sales were
MICIARL NIEGSCT, I CLOTRGHER, BLAKE )

S “down 20-25% since Haggen took ownership of the stores.” Trial Tr. (10/16) at 155:8-11;

already falling well short of projections across all converted stores. Trial Tr. (10/16) at

R ey el S e e v

DRERRETCE ANDERSCN.

Defendants.

CORRECTED!
FINDINGS OF FACT ANL CONCLUSIENS OF LA

INTROBPUETION PX 1 6 . 004 .

O Saptamber 8. 2015, Haggen Hled for bankrupicy under Chapter 11 of thyf

Bankraptey Code, 11 USC & 101 of =5 The fling ek place a few monthy af

1 The Fidivegs of Fack asd Chnclwsions of Lasy is rormectie e e e fnal e s
it th otbost of poge 123,
 Thege Flachogs of Facd oo Concligsopns of Law pidie muey detined ferms, The Courl
will usethe gloasan: which the Commitee provided, The glossary isat the rear of this document.
1

HIGHLY CONFIDENTIAL ACLER-IG2E03E818

ACI2R-025036515, at -53
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o Defendants’ Rebuttal and the State’s Response

— Efficiencies
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Extraordinary Efficiencies Are Required Here

“|P]roof of ‘extraordinary efficiencies’ 1s
required to offset the anticompetitive concerns
in highly concentrated markets.”

St. Alphonsus Med. Ctr. v. St. Luke’s Health Sys., 778 F.3d 775, 790 (9th Cir. 2015)

87



Dr. David J. Balan

Dr. David J. Balan

® Managing Director, Econ One
e PhD, Economics, University of lllinois at Urbana-Champaign

® Former FTC Staff Economist, 2000-2022

® Former Senior Economist for the Council of Economic
Advisers, 2013-2014

® Publications on Merger-Specificity of Cost Efficiencies and
Retrospective Merger Analyses




o Defendants’ Rebuttal and the State’s Response

—  “Need” to merge
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The Supposed “Existential” Threat

L T T

- e
-

Bl ke op

2

BB

FILED o, Marshall L Fergusen
2024 SEP DG 0406 PM. - 1yigl Date: Seplember 16, 2024
KING COUNTY :
SUPERIOR GOURT GLERK
EALED

GAEE #: 24-2-D0077-0 SEA

SUPLRICR COUTL O W ARSI RO TOR KNG COUNTY

STATE GF WASHINGTON,
Ho 242009774 BEA
Plainitt
DEFENDANLS BRETRIAL BRIEE

THE EROGER O0, ET AL,

i The reason for the merger is existential: Kroger must expand, adapt, and (most

importantly) continue to lower its prices in order to compete effectively with global behemoths

like Walmart, Costco, and Amazon, all of whom have expanded aggressively to dominate the

modern grocery retail landscape.

O 242-0ORTT S BEA -1

Defendants’ Pretrial Brief, Washington v. Kroger Co. (September 9, 2024)
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Kroger’s Message to Investors 6 Months Before the Merger

Rodney McMullen
CEOQO, Kroger

Gary Millerchip
Former CFO, Kroger

“Kroger is better positioned today than at any time in our
history to drive sustainable growth.”

“Kroger is operating from a position of strength.”

“[W]e believe our [total shareholder return] model will be
delivered without the need for inorganic or M&A activity.”

SPX0184, March 4, 2022, Business Update Call
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Vivek Sankaran Testimony in FTC Proceedings

Q. And you said something about — that you may have to
do more with less. Are layoffs something you might
have to consider?

| would have to consider that.

Vivek Sankaran
CEQ, Albertsons

And Store closures? Is that something —

| would have to consider that.

o » o »

What about potentially exiting certain markets?

>

. 1| would have to consider that.

FTC v. Kroger Trial Tr. Sept. 4, 2024, 1728:12-19
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Albertsons: “We Are Confident in the Financial Future of the Company”

10.  Insummary, and as described in greater detail below, we are confident in the 1 | e smtined oy o ot with vz, Costc, Wl Mar and i e
3 | susimg,
. . . . . . 5 ; 62 ANcrtsons doos not capeet ty ke “failing fnn™ ad will pot maks aoy sueh
financial future of the Company and its continued ability to compete in its ferociously | [P O
13 aampeds daning fhe lengthy interval while the anotruse review: is pending: And in the: wnformare

competitive industry, and we have absolutely no concerns about our ability to pay the Special gy {| o e ampg R ngemt ASSRERA S suam S5 At s

13 o ol sepurule company.

14
13 63 O ofthe MG s primary arguments appears 10 be that because Albensons, neads
5. 1%
Dl V1 dend . i; S0 bt ver apernte thee vear, it cannat aiferd. to.pay: o 4. hillion Special Dividend. This
ég arpument i wieane eud agpears Go be busedlonca Rondemental misendierstaoding of the: Buts,
') ﬁ Diviclend. ' 'ﬁé &1 Bk, the 310 billion ceferemeed by the AG {5 derived frm 3 disclosure in the
;E €. The Campamy’s Strategic Review Proeess and Plan to Return Capital in 33 || @y Fows 118 (e the quartes endisd September 11, 2023, filed on Oetober 19 2029,
M Stucklioiders
]
6 1L Besinning m Novemher 2021, Bong befre Alherisons snd Kroser commenged. L n
a|| ol e 62. Albertsons does not expect to be a “failing firm” and will not make any such
Z-Vfa disews song gelating 1o 1 poiential transaction. ACT commenced a broad-ranging review of
ﬁ strafepic altematives for the Company, including, among other things, a potential sile of the
2 || Comc, it vy e i e Commpia, sl of e ranpony, e o argument during the merger review process. To the contrary, it is essential that we be able to
:': same ar all o its nesets o maximize stockbolder valug
e 1% Wi hired vwo precurinent banking firms. Geldman, Sachs & Co, (*Goldman . . . . . . . '
all T AN c interval whi i is ing. i
4 ompete during the lengthy interval while the antitrust review is pending. And in the unfortunate
§g Baehis*] and Cred Saisse Group AG (*Credit Suisse™) 1o serve as our financial advisors in
4 || ewmenion with she streegic evies,
41 ) " = = e e <
4 13, brumhe begining.retuming copital 10 he Company's sockblders was an event that the merger ultimately is not approved, then of course it is essential that ACI continue
.;;' pestant goul off the stralepic review process, nd cach of the siralegic aliematives vonsidensd
DECLARATION O SHARON MCCOLLAN -4 B Pyr— as a vibrant separate company.

TILREM | Suite 2915
THOMAS | Seattie, wa 28101

CORDELL | 206.457.6427 " “ i cl L S S i R

McCollam Declaration, Washington v. Albertsons Companies, Inc. (November 3, 2022)
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