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No. 843

THE UNITED STATES OF AMERICA,

Appellant,

vs.
INTERNATIONAL HARVESTER COMPANY, &7 aL,
Appellees.

4PPEAL, FROM THE DISTRICT COURT OF THE UNITED STATES
FOR 1TIE DISTRICT OF MINNESOTA.

BRIEF AND ARGUMENT FOR APPELLEES.

STATEMENT OF THE CASE AND SUMMARY OF ARGUMENT.

It is not possible without unduly lengthening our brief
fo give the long history of this case or to refer to all of
the evidence which may be helpful to the Court in consid-
“rlug some or all of the issues discussed. A separate
Appendix is therefore filed, containing additional quota-
tions, tabulations, etc., and will be referred to from time
o time in this brief.
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The Government's appeal is from the order of the
Distriet Court dismissing its supplemental petition to
open up and review the final decree of partial dissoln.
tion and settlemen‘t entered in this cause on N ovember 2,
1918. The Government’s petition, as appears on its face,
was filed as the result of a certain report of the Feders!
Trade Commission in which the opinion was expressed
that this decree would not prove cffective. Tt was not
filed {o remove any restraint of trade of which com-
petitors, who ought to know, were aware. Many com-
petitors were called as witnesses by the Government, but
not one complained of or testified to any unfair trade
practice or restraint of trade by the Harvester Com-
pany.

To understand the purposc and intent of the 1918 de-
cree, the Court should have in mind the conditions at
that {ime and the changes in the impiement industry
since the organization of the International Harvester
Company aund particularly since the filing of the Gov-
ernment’s original petition in 1912,

The period between the organization of the Harvest‘er
Company in 1902 and the entry of the 1918 decree forils
partial dissolution, saw many changes in the implement
industry, including (1) the rise and growth of new ani
strong competitors in harvesting machinery, (2) a sit
stantial diminution in the Harvester Company’s per
centage of such trade, (3) important changes in methods
of distribution, and (4) the transformation of the Hat-
vester Company and its principal competiters into long:
line, year-round implement companies.

The ‘‘long-line,”’ somefimes called ‘‘full-line, :
velopment is referred to so often in the record tbat 1t§
nature is here briefly explained at the outset. In 1902
the industry was divided along seasonal lines, each

" de
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company’s trade being mainly confined to the seasonal
goods or specialties with which its business originated.
Harvesting machines were sold by one set of companies,
plows by another set and so with seeders, threshers, ete.
The Harvester Company, organized in 1902, was a con-
solidation of six of the companies making harvester ma-
chines. Shortly after 1902 the movement to lengthen the
line of implements sold, begun by Deere & Co., became
more general. It was a natural and economic change lead-
ing to cheaper production and distribution. *By handling
spring, summer and fall goods, each company’s manu-
facturing facilities could be used to greater advantage
and its sales organization employed for longer periods
or throughout the entire year. (See infra, p. 129, 130.)

The Federal Trade Commission in the portion of its
report attached to the Government’s petition, says:

“A full line is one of the most striking develop-
ments of the implement business and one that is ap-
parently bound to be an even more ronspicuous fes-
ture in the future. It represents opportunities for
greater advantages in the sale of goods, greater se-
curity in the risk element, aud hetter facilities for
securing the hest retail dealers. Expansion of busi-
less in the direction of the full line, whether by
growth of a single concern or the consolidation of
several concerns, when confined to normally related
1“_195; does not present the objectionable aud mouop-
olistic features of a combination of competing pro-
ducers. Expansion of business in this direction does
Mot have a tendency to destroy competition, but
rather to inerease it.’”’ (R. 56.)

In addition to economies in manufacture, transporta-
Loz and sale, the long-line development also ereated im-
Portant inter-relations in the sale of the different ma-
Ch..mes composing the long line. The harvesting ma-
cines of the Harvester Company and all of its principal
“mpetitors are now merged into long lines of imple-
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ments of which they are not the most important part, and
are thereby subjected to many competitive conditions af.
fecting the long line. (See infra, p. 123} The Har
vester Company’s volume of trade in the old Yipe har.
vesting machines is now only 20 per cent of its total
volume of trade in all lines, (R. 594.)

It i3 eignificant that in the present proceeding the Gos-
ernment does not charge any restraint of trade in the
implement indusiry generally, or in any line of imple-
ments except harvesting machines, and the Government
objected to any evidence relating to competition in ofher
implements on the ground that it had alleged no unlaw-
ful control over such other implements. (R. 1, 31;
Gov. Br. 122.)

At one time the Government feared, and in its origisal
petition filed in 1912 it charged, that the long line devel-
opment was rapidly leading to a monopoly by the Har-
vester Company of all kinds of farm implements. The
evidence, however, shows that after twenty-two years of
expansion and effort, the trade which the Harvester CmJIJ-
pany had been able to build up in other implemfants s
only 25 per cent of the total trade of the country in said
implements. During the same period its percentn.ge'ﬂf
the country’s trade in harvesting machines had. dlml}l;
ished at least 23 per cent (from 83 per cent in 1_9”'i
to 61.7 per cent in 1923 figured by number of machies
sold and to 36.1 per cent figured by volume of frade s
‘dollars—infra, pp. 179, 181). The Governmext, ﬂ}ﬂf‘?f":&
confines its present aftack to the harvesting maebine b'fbl'
ness, a factor of diminishing importanee in the long-live
competitive field.

The Department of Justice, with knowledge of l};:
changed conditions, due to new competition, the. IO‘HE?"W]
development and the Harvester Company’s dimims
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percentage of trade, framed a decree in 1918 designed to
make such further changes as seemed necessary in its
julgment t{o insure ample actual competition and the
permanence of competitive conditions. This deeree re-
qured the sale by the Harvester Company of three
(Chempion, Oshorne and Milwaukee) of its five harvest-
ing lines to responstble manufacturers of agricultural
implements, and prohibited the Harvester Company from
selling its remaining harvesting machines (McCormick
and Deering) or other agricultural implements to more
than one dealer in a town. (R. 387.) The theory was to
enable these manufacturers of implements to complete
their long lines by acquiring fully developed harvester
lives with established good will and permanently insure
to these new competitors and all old ones adequate retail
outlets for their products.

These were radical changes seriously affecting the
Harvester Company’s business, presumably decided
upon after cousultation with competitors and certzinly
viewed by them as important, One of the Harvester
Company ' principal competitors testified (R. 263):

“whoever made the provision that the Harvesler
Company should confine its operations to one dealer
10 a town struck the crux of the whole situation.”

With the exccption of mail order houses, all agricul-
tnal implement manufacturers sell their products to
wuntry merchante, who in turn sell to farmers. In some
Instances the manufacturers sell part of their products to
Jobbers hut this is the exception, not the rule. The deal-
T8 are thus at onee the manufactnrers’ customers and
ﬂ?e 8venues through which agricultural implements are
_‘hStributed to farmers. Inasmuch as most agricultural
"I'Iflements are bought on time by farmers, who pay after
their erops are harvested, the manufacturer in turn must
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grant liberal credits to dealers, This, coupled with the
fact, that the dealers sct up and repair machines for
farmers, and that usually, where the irouble ig serious
manufacturers send experts to assist the dealers, ren-
ders the relationship between manufacturer and dealer
closer than in most trades. It further renders the ability
to obtain an adequate number of experienced dealers,
with a local good will amung farmers, of great impor-
tance to manufacturers.

We shall later discuss at length the effect of the single
dealer provision of the decree in the light of these facts.
(Infra, pp. 63-65.) Here it seems to s, desirable to hring
sharply to the Court’s attention the fact that the
single dealer provision forever subjeets the Harveﬁ-
ter Company to an extraordinary and serious handi-
cap from which all of its competitors are free. TI':e
Harvester Company alone of all companies competing it
the implement field is required by law to do all of its
husiness on all implement lines with one dealer in a town.
All of its competitors may place their goods with sereral
dcalers or part with one dealer and part with another.

For reasons stated in its auswer (R. 61) and proved by
the testimony of its President, the Harvester Company
dismissed its appeal pending in the Supreme Court and
consented to the entry of the decree of November 2, 1918,
and it has since fully complied therewith. '

The purpose of the 1918 decree as stated ti}erem ‘;ﬂ:
to establish competitive conditions. It is evident :
it was intended to be a final disposition of the case, Sut-
ject only to the right reserved to the Government tio_;};
ply for further relief ‘‘in the event that such compe ¥
conditions shall not have been established al Uie GIP;T)
tion of eighteen months after the existing war.”” (B. 13
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The Government’s right to further relief is depeudent
upon it proving an absence of ““competitive conditions.’’
This is 8 question of fact; all of the issues raised by the
gupplemental petition and pleadings now before the
Court are issues of facf; 2,352 typewritten pages of tes-
timony were taken and many more of exhibits, all
on the question of fact of competitive conditions, and
the Distriet Conrt has disposed of the case with a find-
ing of fact that competitive conditions exist. {United
States v. International Harvester Company, 10 Fed.
{2ud.) 827; see also, R. 369.)

There is little, if any, conflict of evidence on any
point deemed material by either side. It is all a ques-
tion of reasonable conclusions from the evidence.

The Harvester Company asks the fullest considera-
tion of the record in the belief that this Court can eome
to no other conclusion than that arrived at by the Court
below. We believe that not o single material allegation
of fact in the supplemental petition has been proved.

The Government, in recognition of this situation, de-
"otes a considerable part of its brief to questions of law
2nd advances a number of novel propositions caleulated
10 restrict the Court in its consideration of the facts as
lo competitive conditions and to force it to certain arbi-
trary conclusions, These propositions of law (enumer-
ated later in this statement) will be discussed in the lat-
ter part of this brief (infra, p. 185). The issnes of fact
Ate considered first in the belief that the Court should
ku_ow at the outset how completely the Government has
failed to prove the spacific charges in its supplemental
Petition. Doubtless the Court will also prefer to visnalize
fetual business conditions in the industry and draw its
Ol untrammeled conclusions before considering the
Teritg of any artificial tests ol competitive conditions.



COMPLIANCE WITH THE DECREE,

At the outset the Government in its brief rajees an
issue (not mentioned or relied upon in its petition) that
the 1918 decree was not fully and in good faith complied
with, because the Harvester Company failed to sell, to the
purchasers of the Osborne and Champion lines (Emerson-
Brantingham Co. and Avery & Sons), the plants at which
these lines had therctofore been manufactured by the
Harvester Company (Auburn and Springfield plants}.
The Government states (Gov. Br. 11) that ““this was a
distinet departure from the decree agreed upon.” The
1318 decrce required the sale of the “‘lines’’ including
trade names, palterns, special equipment, ete, used i
their manufacture, With respeet to the plants the de-
- cree only provided that the Harvester Company should
offer and endeavor to scll the plants in connection with
the lines and stand ready to accept a fair and reasonable
price from the purehasers of such lines. The decree con-
tained no provision that the plauts should be sold unless
the purchasers of the lines desired to buy them (R. 381)-
The purchasing companies did not desire to purchase the
Harvester plants as they had their own plants more ad-
vantageously located to which they preferred to remove
the manufacture of the purchased lines and fit theI{!_lﬂ
with their manufacture of other implements and utilize
their existing organizations. Tbat the Harvester Com-
pany’s sale of the lines was not ‘‘a distinet departoré
from the deeree agreed upon,’’ as counsel allege, but %83
in accordance thevewith is settled by the order of the Dis
trict Court, entered on May 28, 1920, interpreting its c'ﬂm
decree tv that effect, and this order expressly recites
““‘the United States of America consenling thereto”" (R
388, 389). The order recited that the lines in question
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had already been ‘‘duly sold’’ and expressly interpreted
the deeree as not requiring the sale of the plants.

The statement, that it was not until 1920 that the Gov-
ernment was apprised of these transactions (Br. 12), has
1o support 1n the record, and the inference from the
record is that the Government itself approved the con-
tracts of sale. The decree provides that the Harvester
Company must accept a reasonable price

“from any purchaser approved by the United States
for any of said lines.””

The order of May 28, 1920, to whose entry the Govern-
ment consented, finds that the Harvester Company bas

“duly sold, pursuant to the provisions of said de-
cree,”’

the Osborne and Champion lines. In any case the faet
of which the Government alleges ignorance was the fact
of compliance with, not of “‘departure’’ from, the decree.

The removal of two proépective purchasers from the
market by the sale to them of the Oshorne and Champion
lines followed by the farm depression, made the sale of
the Milwaukee line more difficult. The Harvester Com-
pany was unable to sell thie line until March 5, 1924,
vhen it was sold to the Moline Plow Company under a
tontract providing that it should not be operative uatil
2pproved by the District Court or by the Attorney Gen-
etal of the United States (R. 631). The contract was im-
ediately put in evidence in this proceeding aecompanied
b testimony of the president of the Moline Plow Com-
bany that it desired to purchase the line hecause it be-
hex:ed it could make valuable use thereof and increase its
business, e Government made no objectien to the
Frm.saftioﬂ and tlie Court approved the sale by the find-
ng In its opinion that the decree for the sale of the three
lnes had been fully eomplied with (R. 370).
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The provision of the 1918 decrce requiting the Har
vester Company to scll its agricultural implements tp
only one dealer in a town has been fully complied with
and the Government makes no contention to the contrary,
In fact the Government significantly negleets and sub-
ordinates this important provision of the decree. In it
Statement of the Case (pp. 13-15) reciting the allegations
of its original petition, the Government omits to recite
that one of the principal allegations was that the Har-
vester Company was preventing eompetitors from ob-
taining adequate retail outlets for their machines by its
practice of placing its several harvester lines with sep-
arate dealers in the same town, The Government made
much of this contention in the former proeeeding (R
190). In its present brief the Government devotes two
lines of its opening statement (Br. 9} to this provision of
the deeree and when it comes to its discussion on page
113 states that the purpose of this proviston was “merely
to remove incidental barriers to competitive effort.”
The significance of the Government’s desire to treat as
incidental what competitors called the crux of the whoole
situation will be evident from the further discussion
showing the important effects of this part of the decree
(infra, p. 39).

THE IGEUES OF FACT.

1. The supplemental petition is built around one.SPe'
cific charge of a wrongful and malicious trade practict—
selling harvesting- machines at cost for the purposé of
eliminating competition. (R. 22, 23.) | The eviden®®
shows that this charge was directed against the Har-
vester Company’s prices in 1921 and 1922, While ﬂl ‘
Harvester Company admitted it made no money oR !
plements sold in the United States in 1921 and 1922, the
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mcontroverted evidence showed that this condition was
uot confined to harvesting machines, but cxtended to all
agricultural implements and to all implement com-
panies generally, and that all price reductions, both
bv the Harvester Company and others, were brought
about and amply justified by the unusual business con-
ditions growing out of the extreme farm depression
of 1921 and 1922. (See Part 1T, p. 45, infra.) The Gov-
errment investigators wholly failed to appreciate the
bosiness conditions brought about by this depression.
There was no evidence whatever of malicious price-
cutting by the Harvester Company. In fact the lowest
price Jevels on harvesting machines were initiated by one
of its competitors. We believe the Government mno
longer presses this charge of intentional wrong-doing.

2. The supplemental petition charges that three old
and important competitors of the Harvester Company
were contemplating retiring from business because of
wability to compete. (R.23.) This charge also is based
upon masinformation. Officers of the three companies
lestified that nothing of the kind was contemplated.
(Paxt 1, pp. 33-33, infra.)

3. The petition charges (R. 22) that the number of
Manufacturers of harvesting machinery is steadily di-
Rinishing because of inability to compete with tbe Har-
vester Company?s alleged lower costs and alleged policy
of selling at cost. The evidence shows no decrease in
tl?e Dumber of manufacturers of harvesting machinery
®hee 1911 and a very substantial increase in their
strength; that al] retiring companies have been more

3 replaced by other stronger companies which obvi-
“Wly must have entered the ficld in the belief that it was
oPen and not subject to restraints preventing successful

mmpef:itic,n__a belief confirmed by results. (Part I, p.
544, infra,)



12

4. The petition charges, impliedly, that all companies
which have discontinued the manufacture of hatvesting
roachines since 1911 were eliminated by reason of inabil
ity to compete with the Harvester Company. (R. 23)
Officers of all of these companies were called by the Gor-
ernment as witnesses, but not one supported this charge
or complained of any past or present act or practice of
the Harvester Company. In every case the ressons for
retirement were given and indicated nothing unusual iz
competitive conditions. The pumber of eoncerns retir-
ing from the harvester business was no greater propor-
tionately than tbe number discontinuing the manafae
ture of various other kinds of agriculinral implemenis
during the same period. (Part I, pp. 38, 39, infra.)

5. The (overmment contends that the provision of
the 1918 decree limiting the Harvester Company to d+
ing husiness with only one dealer in a town can have
little effect on competitive conditions. The evidenee shows
that competitors, who ought to know, take a very diﬂ..er-
ent view of the situation. Throughout the many earlier
years of this litigation the (overnment’s position was
exactly opposite to its present contention. One of the
main charges of the original bill in 1912, and o
strongly pressed, was that competitors were preverle!
from obtaining adequate retail outlets hy the Harvester
Company’s practice of selling its different harvester
lines through separate dealers in one town. {Pert i,
p. 59, infra.) The single-dealer rule has also had &
indirect result of great consequence. One of the prit
cipal criticisms of the 1918 dccree made by the Federal
Trade Commission was that it left the Harvester G0
pany all of the advantages of the two hest-known bar-
vester lines—the McCormick and Deering. (B 33.) Ilg
practice, the placing of the Deering line with the 0
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MeCormick dealers, or vice versa, made necessary by the
single-dealer requirement, developed many difficulties.
After several years’ experience, it became evident that
the two lines could not be successfully marketed in this
vay and that the best alternative, which was adopted,
was fo discontue the existing MeCormick and Deering
trpes of machines and develop and manufacture a new
sngle line differing in design from bath of the old ones.
(Infra, p. 66.)

6. The petition, adopting the prophecy of the Federal
Trade Commission, alleges that the sale hy the IIarves-
ter Company of the Champion, Osborne and Milwaukee
lines has had and can have little effect on competitive
conditions. (R. 24.} The sale of these brands to B. F.
Avery & Sons, Emerson-Brantingham Co., and Moline
Co. enabled each of these long-line companies (the two
last named admitted by the Federal Trade Commission
itself to be old, strong and established companies (R.
38) to complete its lines by adding a well-known and es-
fablished bravd of harvesting machines. The purchase
of these lines of itself indicated the belief of the pur-
thasers that the competitive field was open. The evi-
dence as 10 the success of the purchasers to date and their
Irospects for the future, clearly shows that this portion
of the decree has had a substantial effect on competitive
touditious and will donbtless have a still greater effcct.
An advantageous sales relationship was created between
the _°ld plow and tillage lines of each of these com-
Panies and the newly-acquired harvester line, each help-
Ug {0 sell the other. The opinion of the Federal Trade
Commigsion that tbe sale of the Champion, Os-
bm?ne and Milwaukee lines could have little effect,
Which wag adopted by the Government in its sup-
Plementy) petition, is based largely on the fact that
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the sales in these lines during the years in which
they were owned by the Harvester Company, diminished
in comparison with the sales of the MeCormick and
Deering lines. But the conditions which caused this fall-
ing off in sales—the concentration of sales pressure by
salesmen and dealers on certain lines and megleet of
others (see infra, pp. 93, 94)—are the very conditions
which have becn removed and are no longer operatirs
now that these lines are sold by different companies to
separate dealers. Officers of each of the purchasing
mannfacturers testified to the good will and good quality
of the lines purchased and to their satisfaction with
them., (Part IV, pp. 82, 83, infra.)

7. One of the Government’s chief points is that the
greatest deeline in the Harvester Company ’s percentage
of trade took place prior to the 1918 decree with 0
marked change up to and ineluding 1923 as a result of
the single-dealer restriction and the sale of the Cham-
pion, Osborne and Milwaukee lines. The record is in-
complete as to the sales of harvesting machines by
the Harvester Company’s competitors during the pe-
riod 1918 to 1923, and no exact percentages can be co-
pnted from the evidence. From the discussion of ﬂ.le
evidence (infra, p. 174} it will appear that the actual ga
by competitors has been substantially greater than the
Government contends. It also appears that the trade'of
competitors is possessed by stronger companies with
better prospects of inereasing their business in moré
normal times. The years of the farm depression, 192}
1922 and 1923, were not years in which to expect Iy
greater shifts in trade than actuaily occurred. The evl-
dence showa the stagnation of the whole imploment-trﬂﬂe-
It was no time to expand or to spend money i de-
veloping new business in new channels. The single-
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desler rule became effective December 31st, 1919, only
one year before the depression. Avery & Sons and the
Emersou-Brantinghamn Company had substantial sue-
cess with the Champion and Osborne lines in 1919 and
1920. Important competitors testified that they were
eonfident of increasing their business with the return of
more normal conditions (:nfra, pp. 86, 87, 89, 106).

8. Though the petition charges an absence of com-
petitive eonditions, the Government introduced no testi-
mony as to the character of present competition and none
as to the existence of any restraint of trade. To inform
the Court as to actnal conditions, the Harvester Com-
naoy called numerous competitors, retail dealers, offi-
cers of dealers’ agsociations, farmers and officers of
farmers® organizations. All of this evidence, which
stands uncontradicted, convineing and mutually corrobo-
rative (Part V ¢‘Competitive Conditions,’ infra, p. 103)
shows:

(a) That the competition in harvesting machines is
active, keen, widespread and in all substantial respects
the same as in other implements as to which no lack of
competitive conditions is claimed.

(b) That the demand for the kinds of harvesting ma-
¢hines, as to which the Government complains of the
Hatvester Company’s large portion of the trade {bind-
% mowers and sulky hay rakes, which were made by
the companies consolidating in 1902 and are referred to
herein ag the ¢‘old line’’ harvesting machines] has
Breatly diminished since the Harvester Company was
formed and is still diminishing, due to a number of
ﬁius.es. With the filling up of the western grain-growing
:errltories, the period of initial equipment closed and
he‘ demaud for harvesting machinery was restricted
Dainly to replacements. The growing tendency towards
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diversification of crops, the increased durability and Jife
of the machines, the increased efficiency when drawn by
tractors at higher speed and the substitution of pewer
types of machines, tractor mower attackments and har-
vester-threshers, are all factors further operating to
reduce the demand. These changes and developments
have naturally diminished the importance of the old Jine
harvesting machines as leaders in the long line.

(¢} That the different machines in a long line lelp to
sell each other and that in this respect a welt-known plow
line is as good a leader as a harvester line and in soms
respects better, as it brings the salestan in contact with
his customer carlier in the season. The Harvester Com-
pany is not the leader in the plow trade.

{d) That the tractor in recent years has also become
a leader around which a considerable amount of imple-
ment trade is now centering and that many eompetitors
of the Harvester Company have found a new avene of
distribution of growing importance through the 5,000
Ford dealers who handle the Fordson tractor and sl
therewith many agricultural implements. Tke single-
dealer provision of the 1918 decrcc renders it impraf!-
ticable for the Harvester Company to avail itself of this
new retail outlet. The evidence shows that the 'Fﬂfd
Company does about 80 per cent of the tracter business

(e) That there is a close price relationship belweed
the implements in a long line sold to the same dea}eTS-
Trade custom has led dealers to expect substaz.ltla‘lf
similar price treatment of the different machines in the
long line and they are in a position to demand S‘-}Ph
trecatment. Only 20 per cent of the line of goods which
the Ilarvester Company solicits the local dealers to b'ﬂ};
consists of old line harvesting machines. It must deaf
fairly with them on thesa machines or risk the loss ©
trade on all its lines.
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9, The petition charges that other manufacturers can-
not suecessfully compete with the Harvester Company,
hecause 2ts great resources cnable it to manufaciure
more cheaply, (R. 22, 23.) DBut the evidence shows that
ne competitor Las been eliminated by reason of any
mability to compete with the Harvester Company and
that competition, instead of diminishing, has greatly
inereased. ‘These faets which show ability to com-
pete, would scem to make unnecessary any inves-
ligation of comparative costs. In any case, the Gov-
ernment did not ecall on either competitors or the
Harvester Company to disclose their costs, and no com-
pelent or probative evidence as to costs appears in the
record.* But the testimony of competitors as to
their ability to wanufacture and sell on & com-
pefitive basts, which is the ultimate and more
important question, does appear. The record fur-
ther shows the equalizing effect of the long line in the
matter of costs, which is another of its advantages. For
B great variety of rcasons costs and margins between
tosts and sclling prices vary on different machines with
the same manufacturer and of course as between differ-
ent manufacturers. One manufacturer makes his best
profit on one kind of machine and one on another kind.
Many factors besides quantity production enter into the
question of costs and many factors besides cost into the
!;nestion of ahility to compete. For example, the carry-
Ing of a machine in the long line on which there is a small
Profit may help to inerease the sales and profit on the
entire line,

10. The petition charges and the Government con-

L]
reln;lthe Foederal Trode Commisston's Agures were third-hand hearsay
supml:g o o rewmote period five ta ten yeara hefore the ﬂ‘llng_of this
and m;“*]‘ntul Dutition. While clearly inadimissible, they are discussed
By Blrzed in our “Appendir to Rrief* whete it i showan they do not
At the conclusions drawn.
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tends that the Harvester Company has an illegal advan.
tage constituting restraint of trade in its so-called
‘‘profitable side lines,”’ steel, lumber and coal. (R. 0.8,
93-56.) The lumber and coal have shown very little
profit and the stecl no more than is commensurate with
the large additional investment in a highly competitive
industry. We believe the Government mistakes the law
in supposing that any ecconomies or profits growing out
of the ownership of these raw material properties ear
affeet the question at issue. (Part X, p. 199, infra.)

11. The Government also contends that the large
profits and capital of the Company are evidence of domi-
nance and illegality. (Br. 48) But on the Government's
own figures (Br. 168, 169) the Company, over a peried
of twenty years, has made an average profit of
only 6.75 per cent annnally on the capital invested in
the business. Of this 6.75 per cent, 4.05 per ccnt has
been distributed as dividends; the balance, 2.10
per cenl, has been reinvested in the business and
accounts for the increase in capital and surplus from
$120,000,000 in 1902 to $210,343,976 in 1923. Of this total
investment approximately $74,000,000 is devoted to t_he
Harvester Company’s foreign trade; $32,000,000 to its
steel business; and the balance {o its domestic imple-
ment, motor truck and twine businesses (R. 567).

In considering the contentions that the Harvester Cox
pany’s resources constitute a dangerous power, the e

dence shows: ;
a) That the greater part of these resources i
imgegted in the gmanufagture and digstribution ?5
many kinds of implements and other goods and eo% ]
not be devoted to an effort to eliminate competitlo
in harvesting machines; -
(b) That no price war in harvesting mﬂﬂ"hi‘;g_
could eliminate competition, as competitors, by
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son of their smaller percentage of the trade in the
harvester lines, would suffer the least and could
maintain themselves by their greater business in
other lines;

(e) That no price war between long-line com-
panies could be confined to harvesting machines.
Competitors could retaliate by price cuts on other
Jines which constitute the greater part of their busi-
ness and B0 per cent of the Harvester Company’s
businesa,

Any ecompany with resources can so act as to injure
itself and others; but no power is a menace which can
only be exercised to the disadvantage of the possessor.
(See infra, pp. 195, 196.)

12. The Government claims that the dominance of
the Harvester Company is shown by control over prices.
(Br. 91.) The District Court, after considering all of
the evidence in this case found

“that powerful and successful independent com-
petitors of the Harvester Company coutest the field
with it, and that in their presence it cannot and does
not control or dictate the prices of the harvesting
maclnn?s and their appurtenances which it and its
competitors make and sell.”” (R. 371.)

United States v. International Harvester Co.
10 Fed. (2nd) 827, 829.

The Government’s argument that the Harvester Com-
Pany controls prices is based largely on the fact of sub-
stantial uniformity. The decision in Cement Manufac-
furers dssoc. v. United States (268 U. 8., 588, 605) dis-
Poses of the fallacy that uniformity of prices alone is evi-
d‘-’l'lcté of restraint of trade or of any lack of competitive
ouFdltions. As the Court says, prompt adjustments of
Prices to meet those of competitors are to be expected.
(Part VII, p. 159, infra.)
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THE ISSUES OF LAW,

1. The Government contends that it was the purposs
of the 1918 decree to restore, as nearly as possible, tie
competitive conditions existing in 1902 before the Har-
vester Company was formed, and that this is the proper
construction fo place upon the term ““competitive con-
ditions.”” (Br. 20.) No such restrictive definition
appears in the deeree and we submit that i
cannot be implied. On thke contrary the decres
does not disturb the Harvester Company's integrated
long-line business, but provides for the creation of add:-
tional long-line companies; that i3, hy forcing the sale
of three harvester brands to three existing and respon-
sible manufacturers of implements. It thus recognizes
that competition now is and will be mainly hetween long
line companies, whereas in 1902 it was between the cou-
panies making only harvesting machines. (Part 1%
pp. 190, 191,)

The contention that 1902 eonditions must be 1'est0r"-‘d
is evidently an after thought, for the Government i ils
petition does not ask for such reproduction. On the
contrary, it asks for the creation of additional long
line companies (R. 25, 26). Moreover, with respect ¥
the comparative resources of competitors, it is appaffﬂt
that the Court which entered the 1918 decree had nelt-
tention of reproducing 1902 conditions. The decree o
tained no provision for diminishing the Harvester Com-
pany’s resources, and the Court and Attorney Gene.ral
knew that there were no other implement companies with
as large resources.

b

2. The Government contends (Br. 22) that. the 1918-

decrec intended to measure competitive conditions byt' :
‘“‘quantitative rather than qualitative admeasnremer’
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referring thereby to the number of competitors and the
percentages of their trade to that of the Harvester Com-
pany. There is nothing in the 1918 decree to indicate
{bat the Court intended to set up any such test of com-
petitive conditions. In any case, the evidence shows a
sebstantial decline in the Harvester Company’s percent-
age of trade since 1918, sufficient, as we contend, to com-
piy with the Government'’s own test (Part VIII infra,
pp. 179, 181). We further contend that the continuous
aud still greater decline in the Harvester Company’s per-
centage of trade since the original hearing in 1913 was
new matter coming before the Court in this proceeding
for the first time and properly to be considered in the
application of any quantitative test. The 1918 decree
simply reinstated the 1914 decree without the taking of
further evidence. We further contend that the circnm-
stances surrounding the entry of the 1918 decree clearly
sbow an intent to consider all factors material to com-
petitive conditions, including the important qualitative
factors of the strength, extent aud keenness of actnal
competition, the absence of artificial barricrs to trade
and the special opportunities given fo competitors fur-
ther to extend their business (Part IX, p. 191, infra)
by reason of the provision of the decree restricting the
Harvester Company to a single dealer. The perecntage
?f trade held by competitors was not only greater than
11918, but held by stronger companies of greater actual
and potentia] importance in the trade. On the Govern-
fent’s theory no eonsideration is given to the fact that
'he Harvester Company's higher percentage of trade is
only with respect to a few machines in a long line of re-
1_3th implements sold to the same customers and sub-
I as a whole, to the same competitive conditions, or
that syep Dercentage has been worn down coutinuously
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for twenty years and that competitors confidently expeot
to wear it down still further.

3. The Government contends that the Court, in deter.
mining whether competitive conditions now exist, is pre-
vented from applying any interpretation of the law made
since the 1918 decree was entered, We, on the olter
hand, contend that every interpretation of the Sherman
Act by this Court, which relates to what constitutes com-
petitive conditions, whether the interpretation wasmade
before or subsequent to the 1918 decree, is pertinent;
that the opinion of the District Court in the former pro-
ceeding (United States v. International Harvester Com
pany, 214 Fed. 987, 999) is neither controlling ror per-
finent. In that proceeding all that the District Court
held was that the consolidation of 1302, resulting in the
formation of the Harvester Company, was illegal on {ke
ground that if the companies consolidating could not
nyree as to prices, they could not legally unite. This
opinion manifestly lays down no rule by which the ques
tion of whether competitive conditions now exist can be
tested.

Further, where, as here, the parly in whost
favor the decree has been entered, re-enters a court of
equity for further relief, it thereby reopens the decret
for determination by the Court according to the cc'il‘rﬂct
and most recently announced principles of law apphc&bk'
thereto.

4. Having failed to prove its charge of malicious gell-
ing at cost, the Government contends that the mere pi¥
session of large resources and efficiency in manufactord
constitute an illegal dominance aud restraint of trade
This contention involves first the question of fact 89.
to whether any power to restrain {rade exists, and, $€¢
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end, assuming its existence, the question of law as to
whether such a power, unexercised for twenty-two years,
affords any ground for the further relief herein sought.

The question of fact is discnssed above in paragraphs
10 and 11, supra, pp. 17, 18. As there stated, the record
does not show the alleged great advantages in costs and
large profits, and, what is more important the record
does show that whatever power the Harvester Company
might have throngh its eapital resources, could not, be-
cause of the long-line development, be cxercised to its
advantage or with success in any attempt to eliminate
competition in harvesting machines. Thercfore we con-

tend that no question of unexercised power is here in-
volved.

If, bowever, the Court should deem it material to con-
sider that question, we have these answers ag a matter
of law to the Government’s contention:

Pirst, the law (as announced in the Steel case) ““does
ot make mere size an offense or the existence of un-
exercised power an offense’’;

Second, the Harvester Company’s advantages of which
the Government principally complains—the good name
ind quality of its harvester line, cfficiency in cost and
profitable side lines—are legal in their origin. Power
derived from sueh sources and never applied to a wrong-
ful purpose, cannot constitute restraint of trade.

Third, whatever might have been the decision if the
Government had songht relief promptly after the for-
Dation of the Company, the law does not require and
$hould not permit, under the circumstances bere pre-
“hted, g company to be dissolved because of an alleged
PO%er {0 restrain trade which has neither been mani-
fﬁs:ted Dor exercised for over twenty-two years and the
®Histence of which is mere speculation;
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Fourth, thal the 1918 deerce finally determined the ease
except for the reservation in the decree and that the
right reserved to the Government is not a right o re
view the question of unexercised power, but only a right
to examine *‘competilive conditions.”! At this siage ihe
origin of the Harvester Company’s power is not ma-
terial. If similar resources, profits, efficiency and per-
centage of trade possessed by one company and acquired
without consolidation, would not, in the light of the
other evidence in the record, show an absence of com-
petitive conditions, neither should their possession by
the Ilarvester Company.

THE BACKGROUND OF THIS PROCEEDINQ.

This case has a background of almost a quarter of 8
ceptury which may well be considered i appraisieg th¢
present and forecasting the future of competition in har
vesting machinery.

The Harvester Company was formed by a consolid.a-
tion of companies in 1902. The decision of the Dis
triet Court made twelve years later (a decision nevél
passed upon by this Court) that the Compad¥
was illegal in its inception, was not based upon any find-
ing of an intent to monopolize. Nor in all of the subs*
quent years has any such intent been manifest.

During this Iong period the Government has dread:f-"hil
many things, different things at different times, wh;zh
have not come to pass, and charged many things wh
have not been true.

Its original petition for dissolution filed in 1912 n}s
replete with charges of wrongful trade practices Of:;:; :
ous kinds adopted for the purpose of monopoly.
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of these were proved. Concerning them Judge Hoox of
the 1914 District Court said in his opinion that

“specifiec charges of misconduct were made in the
Government’s petition which found no warrant what-
ever in the proof. They were of such a character
and there was so much of them apparently without
foundation that ithe case is exceplional in that par-
ticular.”’

U. S. v. Inlernational IHarvester Co. 214 Fed.

987, 1002.

Similarly, the supplemental petition now charges in-
tectional misconduct hy selling at cost to eliminate com-
petitors, a charge wholly unwarranted and completely
disproved,

The 1912 petition charged that

‘‘the agencies for distribution, the retail implement
dealers and others are rapidly coming under their
gghf)defcndants] undisputed control.”” (0. R. Vol. I,

The present record shows that during the next six yeara,
1313-18, eompetitors, unaided, took five thousand dealers
w2y from the Harvester Company. Subsequently the
single dealer provision of the 1918 decree deprived the

Harvester Company of almost five thousand more deal-
£ra,

The 1912 petition charged that
“The opportunities for any new competitors are
constantly being closed by defendants in all lines of
agricultural implements.” (0. R. Vol. L. 22.)

The Government does not now deny that competitive
¢nditions exist as to all lines except harvester machines
and the present record shows the entry and suecess of
8% and more powerful competitors in harvesting ma-

»
ta r?rle Blreviation @, B (+Otd Record™) Is used throughout thisz brief
°F 0 the Supreme Court record in the former proceeding.
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chines, who have taken away a substaptial portion of
the Harvester Company’s 1911 percentage of trade.

The 1912 petition charged that the Harvester Com.
pany, by its alleged monopoly of the harvesting machine
business and the various alleged wrongful practices, was
extending its operations into all lines of implements aod
that

““unless prevented and restrained, their complete no-
challenged dominion of every branch of trade and
commerce in agricultural implements of all Linds
may be confidently expected at an early dafe.”’ (0.
k. Vol. 1, 22))

Twenty-two years of extension into the long line bas
not yet seen the arrival of this “‘early date,’’ and it o
longer appears imminent even to the Government. The
fears of the Government as to the effect of the harvester
business on the long line have at last been allayed, but
it is not yet awake to the more important effect of the
long line on the harvester business.

The 1912 petition charged that:

‘‘Defendants have bheen enabled fo advance anlds
have advanced the prices of harvesting 'Implent:'leilh :
m inierstate commerce to the grave m_mr;; ? )
farmer and the general public.”” (0. R. Vol L. =

The present petition charges that the Harvester CO?};
pany is enabled to manpufacture and scll ond doeg s
too cheaply, to the injury of competifors.

To complete the picture the Government adopts a{l:
annexes a portion of the Report of the Federal Tret
Commission in which it asserts that it is not aloﬂevl?::
production costs which give the Harvester Compatty lu.
alleged illegal advantage, but the good name am? re\p}c‘
tation in the trade which it has maintained for iis -

. 2
Cormick and Deering brands of machines. (K. 31, 32)
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After many years of unfounded charges and un-
fulflled prophecies, the Government is now bhefore this
Court with the astonishing proposition that the Inter-
national Harvester Company should he dismembered be-
cauge it is selling an excellent produet too cheap. True,
competition has not disappeared; true it appears to be
stronger than ever before; but the Government still
prophesies disaster. In the face of the former unful-
filled and diseredited propbecies of the Qovernment, we
submit that its present prognostications should have no
weight as against the continual growth of competition
shown in the record and the opinions of competitors as
to their own ability to compete.

In the opinion of this Court in the Standard Oil case
(221 U. 8. 1, 52, 57, 58) enhancement of prices and de-
terioration of product are mentioned as among the prin-
cipal evils of monopoly, and the dread of these evils has
been responsible for most of the legislation on this sub-
Ject. Conversely, the goal of compelition may rightly be
deseribed as low prices and high quality of product. The
Government’s own admissions together with the proofs
in this record, make it clear that this goal has been
feached, and not alone by the Harvester Company but
tlso by its competitors who continne to compete and
8T0% upon this high plane of accomplishment. The com-
Petition of each has stimulated the others to improve-
Rent in product and cconomies in production and sale.
The economies of the Harvester Company, the economies
ofits large and small competitors and the inventive skill
of all are in the picture and, since the evidence shows
e profits have been reasonable, the purchasing publi¢
hes obtained its full share of the benefits.

This case is unique in that no competitors of the Har-
vesler Company, no dealer in agricultural implements,
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and no farmer, complained of competitive conditions or
gave any evidence indicating an absence of them. Op the
contrary, competitors, dealers and farmers testified to
the existence of such conditions.

THE ADDITIGNAL RELIEF ASKED BY THE GOVERNMENT

While the evidence clearly shows no ground for open-
ing up the 1918 decree, this statement would not be com-
plete without reference to the nature of the additional
relief asked by the Government.

A plan for additional relief devised and proposed by
the Federal Trade Commission is adopted by the Govern-
ment and specifically prayed for in its petition. (R.26)
If this plan would not better present competitive condi-
tions, the record stands with no suggestion from the
Government for their improvement. A brief analysis of
the plan will demonstrate its nnfitness to accomplish any
public benefit and, by contrast, the more satisfactory na-
ture of present competitive conditions.

The plan first proposes to take away the steel proper-
ties (ore mines, coal mines and steel mill) of the Har
vester Company and segregate them into a separate con-
pany with separate stockholders. (R. 50, 55.) This ¥
for the express purpose of depriving the Harvester COE.I'
pany of what is said to he a sonrce of low costs. ThS
proposal could not benefit the public and could only 2%
sist competitors if it enabled them to iperease ther
prices. Yet eompetitors have not complained, h‘“‘? ot
asked for this or any other additional relief, are actively
competing and testified to Their ability to increase
trade.

The plan then proposes to divide the remaining PTUV
erties and business of the Ilarvester Company, havisg ?

thelr
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book value of abhout $182,000,000, between two other new
companies with separate stockholders. $74,000,000 of
this investment is devoted to foreign trade, which wag
expressly exempted from the decree as not being in re-
straint of trade (R. 381, 382); and 80 per cent of the
temaining investment of $108,000,000 is devoted to the
domestic business in lines of implements and other goods
in which no restraint of trade is alleged (R. 567, 594).
Bot because of the alleged danger inhering in the Har-
vester Company’s domestic hacvesting machine busi-
vess {less than 14 per cent of the Company’s
total domestic and foreign business—R. 561)-—all
of its properties and business are to be divided.
The primary purpose of =all . this is to separate
the MeCormick and Deering harvester lines and thus
dlepri\'e the Company of the advantages of these two
lives, a purpose which the single-dealer rule has already

in part effected by foreing the Company to a single line
of machines,

The division of the balanee of the Harvester Com-
PA0Y’S properties and business is alleged to be for the
Purpose of preserving to each of the new companies and
to the public the benefits and economies of a long line.
The Government’s petition (p. 25) contains a list of the
Har."’ e‘ster Company*s plants showing how it is proposed
o divide them between the lwo new proposed companies,
Im]?lement Company A and Implement Company B. The
Pefition, (R. 16) shows the products which were being
Danufactured at each of these plants. The patterns, de-
%8s, good will and business in each of the various ma-
hines manufactured would, of course, be allocated to the
mﬂfpany receiving the plant at which manufactured. Ex-
"Mination of the (jovernment’s plan will show that
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Company 4 is given the chilled plow line made at
Chattanooga, a line adapted for use in sandy soils and
sold mainly in the South. Company B is given the steel
plow line made at Canton, 1llinois, a line adapted for
use in heavy soils, which does unot compote with elilled
plows and is sold mainly in the North and West. (R
270.) Company A is given tillage implements, corn
shellers, harrows, threshers and manure spreaders. Com-
pany B gcts none of these but is compensated by the
motor truck line and wagon line. Company 4 geis a
wagon plant in Canada and Company [ a harvester
plant in Canada. The remainder of the forcign invest:
ment and business, developed as a unit for many years,
is divided in as arbitrary a manner as the domestic
(R. 205.)

This is called a plan te give cach company the beue:
fit and economies of a long line, yet cach is left deprived
of half of the essentials of a well-rounded, economicl
long line, and withont plant, equipment, designs,'bum-
ness or good will in the missing machines from which (0
make a start in rebuilding a long line. (R. 205.)

If the purpose of the plan is to injure the Harveste.r
. Company, including its foreign trade and domestic hus-
ness in other lines than harvesting machines, it would
doubtless be effective. But the Standard Oil case staled
that a plan of dissolution should be so framed as 10
protect property rights as far as possible and at the
same time accomplish the fundamental object of the sta;-
ute, the protection of the publie interests. (221 U. 55
78.)

From the standpoint of the publie, it would s_eem ﬂiﬁt
the only certain result would be to deprive lt__Df 1;‘9
benefit of the competition of an efficient compeiitor ™
many kinds of implements.
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Even from the standpoint of competitors, the results
of this plan may be doubted. Competitors have
testified to the great advantage to them of the sin-
gle-dealer rule, yef if is part of the Federal Trade Com-
mission plan to discard this feature of the 1918 decree
(R. 53} and of course it would have to be discarded if
:re Harvester Company were now divided into two com-
panies. The three new competitors who have purchased
the Champion, Osborne and Milwankee lines under the
1918 decree and in reliance on the opportunities created
by the single-dealer rule, would have just cause for com-
plaint.

The destruction of an efficient manufacturer is not
the remedy for restraints of trade, such as sclling at
eost, which do not now exist or appear to be imminent.
Against the possibility of any unfair trade practices in
the future, competitors are protected by the Clayton Act.

The Federal Trade Commission plan was conceived
and published without a hearing (R. 200}. The interest
of the publie, the interests of competitors and the lawful
properly interests of the stockholders appear lo bave
been earefully considered and properly guarded by the
Department of Justice which framed the 1918 decree.
The Coart which entered that decree has found no rea-
fovto modify it. We submit its decision was correct and
should not be disturbed.
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ARGUMENT.

PART I

THE GOVERNMENT'S CHARGE THAT THE NUMBER OF C0X-
PETITORS IN HARVESTING MACHINERY IS STEADILY
DIMINISHING DUE TO INAEILITY TO COMPETE WITH THE
INTERNATIONAL HARVESTER COMPANY WAS AFFIRMA
TIVELY DISPROVED—COMPARISON OF COMPANIES (0.
PETING IN 1911 AND 1823.—N0 DECREASE IN NUMBERS
AND MARKED INCREASE IN STRENGTHE OF COMPEIITORS

The gist of the supplemental petition is contained iv
the following paragraphs (R. 22-23):

“‘Moreover, the number of independent manufac-
turers of harvesting machines is steadily shrinkiog,
due to the inahility of those companies to compete
with the International Harvester Company. Toe
latter, with its enormous capital, credit, and re-
sources, its profitable side lines and lumber, steel,
and coal subsidiaries, is enabled, particulary It
times of depression, to sell its harvesting machme;
at cost, which cost is generally lower than ‘that 0
its competitors, and thus effectively eliminate €00
petition and monopolize the business. Loges

“‘Upon information and belicf, petitioner al eges
that sinee the institution of this suit, and partel
larly since the eniry of the decrec of Novemherse‘a
1918, the International Harvester Company hffls U )
its great power in the manmner jnst ?I}egefl or (als
purpose and with the effect of restraiming 151f0f3and
trade and commerce in harvesting machines "
monopolizing the same hy compelling its compau
tors to cease and desist from the manufacture
sale of harvesting machines. .

“As shown by g comparison of the 1911 tabli.‘o‘;ih
the tahle for 1921, a number of the Internadl e
Harvester Company’s competitors abandope
field during the intervening years.

. ! a-
¢Beeause of the falling off in their harvesting ™
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chine business, due to their inability to compete with
the International Iarvester Company, the Moline
Plow Company, Moline, Illinois, Thomas Manufac-
turing Company, Springfield, Ohio, and Massey-
Harris Company, Datavia, New York, are contem-
plating the discontinuanece of their harvesting lines.”’

The alleged superior advanfages of the Harvester
Company which the Government claima prevent effective
competilion are considered in Part VI of this bricf
(infra, p. 134).

The specific charge of selling at cost for the purpose
ard with the effect of eliminating eompetition is consid-
ered in Part IT (infra, p. 45), which gives the reasons
for the Harvester Company’s price reductions and the
eanses for the discontinuance of the harvester line by
each company which has abandoned that field since 1911.

In this Part 1 are cousidered in the following order:

1. The charge that certain companies now in
business contemplate discontinuing their harvester
lines because of inability to compete.

2. The charge that the number of comnpeting com-
panies has steadily diminished sinee 1911. With the
comparison of the number of companics competing
In 1311 and 1923, a brief outline of the business and
history of thie principal competing companies is
Biven so that the court may have at the ountset a
general description of the competing corapanies, In
Part V, «Present Competitive Conditions,”” (infra,
I- 103) the character and extent of the competition
between the competing companies are considered.

! TEE CHARGE THAT THE MASSEY-HAREIS COMPANY, MO-
LINE COMPANY aND THOMAS MANUFACTURING COM-
PANY CONTEMPLATE DISCONTINUING THEIR EAR-
VESTER LINES WAS WHOLLY UNFOUNDED.

‘The Massey-Harris Harvester Company of Batavia,
(']eW.YOTk, which the petition charges is about to aban-
on ity harvesting machine business, is a subsidiary of
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the Massey-Harris Company of Canada, having its prin-
cipal plants in Canada and doing a world-wide business.
The Canadian company has been in business since 1847,
has a capital and surplus of $31,700,000, and lLas manu-
Tactured harvesting machines in Clanada for many vears.
(R. 256.) Tt entered the American field by purchasing
82 per cent of the stock of the Johnston Harvester Com-
pany of Batavia (whose name was subsequently changed
to Massey-Harris Harvester Company—R. 83) shortly
before the filing of the original petition in this suit in
1912, but had not then become a large factor in the
trade. (R. 285, 215.) Its harvesting machines (binders.
mowers, rakes, harvester-threshers, cte., a complete line)
are now offered for sale throughout the grain-growiig
districts by more than 1,300 dealers and by a nnmber of
jobbers who sell to loecal implement dealers. (R. 85, 8,
256.) Thowmas Bradshaw, manager of the parent coit-
pany, testified (R. 257): N
“T know of no obstruction to the free competiton
in the United States in the sale of agricultu'ral 1m-
plements. We have no intention of abandoning the
manufacture and sale of harvesting machines iu the
United States.”’

The Moline Company, the second company Sﬂif'i to be
contemplating discontinuing its harvester line, 13 .315"
an old established implement concern whose leading fines
are plows and tillage implements. It entered tbe bar
vester business in 1913, after the filing of the origm
bill in this suit, as a step toward developing & long bue
and year-round business. For this purpose it bought t!‘e
old Adriance-Platt harvester plant at Pﬂﬂghkeepsf;’
New York. (0. R. Vol. II, 1160, 1161.) This plant, W&
not advautageously located for the western'domes;w
trade, maintained itself with a substantial forFlgn ‘:“’ hz
Its foreign trade was lost during the war and in 1920t
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company bought a plant at Plane, Illinois, with the idea
of manufacturing a harvester line for its western trade.
{R.107.) The business slump at the end of 1920 affecting
the implement industry in general, together with the
francial difficulties of the Willys-Overland Aulomobile
Company, its then principal stockholder, affecting the
Moline Company in particular (R. 109}, led to abandon-
ment of this plan and to the sale of the Poughkeepsic
factory. They did not, however, lead to an aban-
doument of the belief tbat the harvester busi-
Jess was a desirable and open competitive field.
The company was planoing to move the equip-
ment for manufacturing harvester machines from
its Poughkeepsie plant to its plant at Stoughton, Wiscon-
sin, when the proposal to purchase tbe Milwaukee line
equipment from the Harvester Company came up for
consideration and this purchase was finally consummated
a5 2 more desirable alternative, (R. 108). Mr. Peek,
President of the Moline Company, testified that he con-
sidered the position of the Moline Company with the Mil-
waukee line stronger thanit had been theretofore with the
Poughkeepsie tine (R. 265, 266).

Thomas Manufacturing Co. Wallace S. Thomas, Vice
President of {his company, called as a wilness by the
Government, testified, (R. 115):

““The Thomas Manufacturing Company is ot con-
temPlahng going out of business nor discontlnuing
any of the lines which appear in these books.”’
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2. THE NUMEER OF COMPETING COMPANIES HaS YoT
STEADILY DIMINISHED SINCE 1011 AS CHARGED. THX
EVIDENCE SHOWS X0 CHANGE IN NUMBER OF COMPETL
TCRS. THE RISE OF NEW COMPANIES AXD DECLINE (f
OTHERS INDICATE NOTHING BUT THE USUAL QPFER4
TION OF COMPETITION,

'The Harvester Company, as before stated, was a con-
solidation of companies manufacturing grain and hey
harvesting machinery. For the purposes of this snit the
term ‘‘harvesting machinery®’ or “‘harvester line” should
be understood as limited to this class of implements. It
does not include bean and pea harvesters, cotton pickers,
and other machines not manufactured by the Harvester
Company, classified in the U. 8. Census as hz?l'-
vesting machinery. On the other hand, it does -
clude the newer types of grain and hay machines which
are competing with and partially displacing the old 190.2
types made by the consolidating companies; that is, 2t
includes harvester-threshers which compete with b'mdt?rs
and headers; tractor mower attachments competing with
the old mowers; and side-delivery rakes, swecp rakes
and combination rakes and tedders competing with tte
old sulky rakes. We bhelieve there 1s no disagreement
with the Government as to what is included in the term2
““harvesting machinery” and this definition is- inzerted
only for clarity and as a preliminary to making up®
list of competing companies.”

-

- - ake the st
* Reapers cut small grains—wheat, oats, rye. etc. and {h’ oheolete It

: - tica
Into bundles; they do not bind and have been prac pppment’s
this eountry for years (¢. . L. 351). According 10 ithel‘l'(-fngr
figures {DBr. 153) only 095 were sold in this cmml‘ri tgru(\"' them off 10
Grailn binders cut and bind small graln erops oo I
bundles; (0. R. 1. 353} cnall gredn
Ileaders, as their name implies, cut off the t{eﬂﬂstnﬂgfszﬂaw stand-
crops and throw the grain into o wages hox, leaving uotry where e
fng, They are sold in a very limited pertion of the co
grain is dry; (O. R. 1. 353) . ip name iR
Tush binders are large grain binders which derive their R.1 3%

the fact That they are pushed instead of pulled by horses; (07 e
Harvester threshers are comblned reapers and Lhre;-de them for ust
relatively new machines. The Holt Company first m
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THE FOLLOWING IS A TABULATION OF COMPANIES COMPET-
J¥G 1IN HARVESTING MACHINES WITH THE Harvester Com-
raxy I¥ 1911 axD 1923 ARRANGED TO SHOW THE COMPANIES
¥HICHE HAVE REMAINED IN BUSINESS, THOSE WHICH WAVE
EETIRED AXD THE NEW COMPANIES WHICH HAVE ENTERED THE
FIELD.

Companics in DBusiness in 1811 ugad Erver Since.

1—Deere & Co.
2—Emerson-Brantingham Co.
J—Minoncsota Stute Prison
+—Thomas Mfp. Co.
5—Allen & Co.
G—>Messinger & Co.
T—Searg, Roebuck & Co.
8—Montgomery Ward & Co.
8—1Ioit Co.

10—©Ohio Itake Co.
11—Fleming Co.
12—Jenkius Rpke Co.
13—Collins Mlow Co.

Companics in Busingss in 191{  Companice Entering Ficld Since

and Eince Discontinued. 1811 and XNow in Business.
,I,‘JUTJ{!SIDD Harvester Co. 1—Afassev-Elerris Co.
<—ddriance Platt Co. 2—Moline Co.
3—A5'1.ue Co. 3—B. F, Avery & Sons
+Walter 4. Wood & Co. 4 Rock Island Ilow Co.
i—ludependent Harvester Co. 5—Dempster Mfg. Co. :
b-Richardson Mfg, Co. g§—Superior Mfg. Co.
é:B“tema'“ AMfg. Co, 7 —Ioderick Lean Co.
@_J?Fkhet & Taglor Co. 8—Detroit Harvester Co.
w_peverling Miller Co. 9—Cuse Threshing Machige Co.
" l,“"ﬂﬁl Mower (o, 10 Advance umely Co.
*=Ulatiser Implement Co. 11—Harris Mfg. Ca

. The Government’s tables of competing companics is
icomplede, both with respeet to its 1911 and 1922 lists.
(8.20,22) Four rake companics (Ohio Rake Co., Flem-
T—

f:etl’{f Pacific Coast about 1910. They are now used In large areas of
oraVIy wlete A dry climate prevalls; (R. 174)

whore Ithders cut corn stplke and bind them. They are used qn!:

{0.L, ] 9‘,?;3“"’*‘“‘1 to preserve the staiks, usvally for silo flling.

ntﬁ“?sag';;’ used to cut grass and alfalfs and other forage crops;
?uék); orfuml’ rikes ruke np the hay apd dump it In windrows;

I‘Ulsll(t]eedgl“ery raked auswer the same purpose as sulky hay rakes but
Stve 27 luto a windrow at the side; {0. K. L. 3%) )
el ieS push hay in front of them into the stack; (0. R. L 334)
s § ers kick the hay over in the swaths that the mower leaves and
L“amac‘ihtate drying: (0. I I. 354)

ined rakes and tedders are what the name kmplica. (It 174)
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ing Co., Collins Co., Jenkins Rake Co.) and one harres
ter-thresher company (Holt Co.) were omitted from its
1911 list; and from its 1922 list it omits three rake com-
panies (Rock Island Plow Co., Dempster Co. and Su-
perior Mfg. Co.), two tractor mower companies {Roder-
ick Lean Co. and Detroit Harvester Co.) and the large
mail order house of Montgomery Ward & Co. (See App.
pp- 2-1.)

Some of these omitted companies are not large or im-
portant factors in the trade, but this is also troe of 2
number of those companies which have discontinued
business since 1911, It is not the Harvester Compaur
but the Government which argues the importance of the
number of competitors. If the retirement during twelv‘e
years of a number of small companies is significant, it
scems equally significant that a number of small com
panies have continued to compete throughout the
whole period and more significant that other new tom-
panies have entered the field. We say more significant
because many concerns are constantly retiring from many
competitive fields for various reasons otber t.hllﬂ re
straint of trade, but new concerns do not voluntarily enter
a field which they believe to be closed against them o
from which they have seen others eliminated becaus
of impossible competitive conditions. .

The significance of the retirement of certain coml.)ﬂm:’
from the harvester business should be conside}'ed . :,h:'
light of what happened during the same period 2 .
agricultural implement business generally. 4 Fags
ful checking of the most reliable and accepted busmens
trade lists for 1911 and 1923 shows that of 304 concel‘nt
in the implement business in 1911, 148 or 186 peéce.'&ﬂ
were no longer in business in 1923. (Defts’. }E;x. ( )t of’
R. 619; Odell, R. 248; Legge, R. 205,) The retiremer
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11 out of 24 companies in the harvesting machine busi-
pess (46 per cent) considered alone would indicate usual
ratber than unusual competitive conditions. This con-
elusion is fnlly confirmed by the evidence as to the spe-
afic reasons for the disconiinuance of each company
(tfra, pp. 57, 58; App. 10-17).

It is commeon knowledge that the decline of some com-
petitors and rise of others 1s an ordinary incident of com-
petitive industry, reflecting changed conditions in man-
agement, financing, manufacturing methods, location
¥ith respect to markets and many fortuitous circum-
stances. Such changes indicate normal competition ; that
the industry is onm a reasonably efficient plane. The
Government has wholly failed to show anything un-
foward in the history of competition in the harvester field
during the last twelve years. The attempt to charge the
Harvester Company with the mortalily among competi-
tors is entirely unwarranted. (See App. p- 10, 11.)

i THE COMPANIES COMPETING IN 1023 ARE LARGER AND
SIRONGER THAN THOSE COMPETING IN 1811, COM-
PARISON OF COMPANIES COMPETING IN 1511 AND 1823

The strength, geographical extent, permanence and
Potentialities of competition are surely of more signifi-
tance than the number of competitors. In this respect,
af well as in number, the Government has failed to show
diminishing competition or inability to compete. On the
‘Ontrary, the evidence clearly shows increased and grow-

'1g competition by stronger and more solidly founded
“Ompapies,

The Government attaches to and makes a part of its -
;}lpplemental petition the last chapter (Chap. X) of the
ederal Trade Commission’s Report (Pet’s. Ex. (8)
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90). In this chapter appears the following passage bear-
ing on the strength and character of competition:

‘‘The competitors of the International Harvester
Co. vary greatly in size and also in respect to the
extent in which they are engaged in the manufacturs
of different lines of implements. There are, bow-
ever, several large conecerns, each of which is en-
gaged in the production of a great variety of imple-
ments; such, for example, are Deere & Co., the Emer-
son-Brantingham Co., the Moline Plow Co., and the
Rock Island Plow Co., besides others which are ok
ready important or in the process of extending their
operations.”” (R. 58).
How can the Government claim that compelition is de-
creasing in the face of these admissions, and if competl-
tion has increased, how does the Government prove in-

ability to compete?

The four most important competitors in 1911, in bar-
vesting machines, were the Acme Co., Johnston Harves:
ter Co., Adriance Platt Co., Walter A. Wood Co. Corl_l-
pare these with the four largest companies competing 1o
1923—Deere & Co., Massey-Harris Co., Moline Co. and
Emerson-Brantingham Co.: :

(1) 'The four 1911 companies were all short-line har-
vester companies. The fonr 1923 companies are all IIIJDE'
line companies with established businesses in other lines
than harvesting machinery. Some of the advantages of
the fong line are mentioned by the Federal Trade Coo-
mission in the passage quoted supra, p. 3. The Si&
nificance of this development is discussed more fully
elsewhere (infra, p. 129.)

(2) Al four 1923 competitors have dealer organud:
tions covering much larger territories than f‘h“- four
1911 competitors. (Generally speaking, their Lmes aré
offered throughout the United Stateg wherever such 11
plements are used. (I3. 207.)
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{3) A comparison of the capital stock of the com-
panies in question shows the following (Defts’. Ex. 120,
0.R. Vol. IT 1382; R. 463, 236, 453, 406):

1911 1923
ACRIE v oviercronanannee $3.500,000 Deere ................ 202,004 400
JoBOSHOO vievasansnness LI00,000 Massey-HAITS .oivueis 24,800,000
Adrlance Platt ......... 1,000,000 Moline ............... 20,925,000
Food coiiieiiaurronss 1,500,000 Emerson-Brantingham., 21,217,000

{4} During the same period (1911-1919) in which
dcme’s binder sales declined from 7,829 to 994, Deere &
Co.’s rose from 10 to 17,222, The following table com-
pares the binder, mower and sulky rake sales of the four
largest competitors in 1911 and of the fonr new competi-
tors in 1919 and 1923.* These two years, 1919 and 1923,
are taken in order to show one good and one bad year
in the industry.

BINDET SALES.

1911 1919 1923
Harvester Co. ........ 97335 Harvester Coivvass 23077 30161
—— _— f—
Aeme ... 7828 DEEre .«..vus- . 17222 5245
Jobnston ....,,...... . 2027 Maagsey-Harrls ... 3986 1644
Adcianee Plast ..,.,,. 1058 Moline +.iveevsns 5308 1308
Wood . ... ee..l. 1043 Ewmerson-B, Co... 3522 291
12,985 30096 9488

MOWEL SALES.
Barvester Co. .....,.. 141,330 83,219 70,341
Aewe ..., verranas. 6002 Deere & Co. .oiionns 12355 1432
Tohnston ., ... .0 00 1028 Massey-Harrls Co.... 2,593 4,657
JlrlaucePlatt Co..... 4,763 Molloe Co. .........- 5521 4,898
- A Woud Co....... 8612 FEmerson-B. Co...... 10,888 8,861
24,493 32,657 30,543

Harrester Co. ......,. 89912 34,328 21,627

Aeme "
Tl T e 8888 Deecre X Co. ....nnnn 7.273 6,569
a?ﬁ?:t"“ ............ 5200 Massey-Harris Co. .. 1338 2,185
¥ A“"{_‘Plﬂ-tt ........ 1,792 Moline Co. ...uc..vs 3.460 2.860
- Wood Co....... 6,179 Emerson-B. Co..-.-.. 5,119 3,532
21,053 17180 15138

Iro
121, 4ry eferences supporting said tabulations see R. 20, 397, 399, 462
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From 1911 to 1919 the Harvester Company's pereent-
age of U. S. binder trade declined from 87.2 to 727 and
the total percentage of competitors’ trade more tha
doubled. Yet the Government claims that the compefi
tion has diminished during this period.

In addition to the four long-line companies above men-
tioned, (Deere, Massey-Harris, Moline and Emerson-
Brantingham) B. F. Avery & Sons entered the field in the
fall of 1919 by purchase from the Harvester Company
of the Champion line required to be sold under the 1918
decree. (R. 270.) This company also is a longline
company, and has filled out its line by adding harvester
machines. (R. 88, 89, 269, 270.) 1t is an old established
company, a leader in plow and tillage lines for marny
years. (R.269.) Ttsissued capital is $5,404,000; assets,
per balance sheet, $9,974,000 (R. 430). The company's
principal business is in the south and soulhwest with s
jobbing trade in the middle and northwest (R. 88, &,
195, 196).

The importance of the Minnesota State Prison 83 #
factor in the binder trade has considerably increased, oot
diminished, since 1911. Its binder sales were 653 in 1911
compared to 4,420 in 1919, (Sec App. p- 5.)

Harvester-threshers are o new type of machine t00"
peting with and destined to replace the old binde.ers and
headers in large portions of the country. The Lm'porf-
ance of this new development is discussed lafer (infrs,
p- 119). At this point attention is ealled 0111?" to the
fact that the business is in its infancy and is being colﬂ;
peted for by the Harvester Company and 2 pumber 0
strong companies, most of which entered the harvest‘;f;
thresher business ahout the same time. The 1923 63
of harvester-threshera were as follows (R. 528):
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International Harvester Company 430

IMolt Co. vvveie e in 279
Massey-Harris Co. .............. 125
Case Threshing Machine Co. .... 293
Advance Rumely Co. ............ 12
Harris Co. ..ot 130

The Holt Co., the first to perfect a machine, was in
business prior to 1911 and has an established trade on the
Pacific Coast and in the other sections where these har-
vester machines are sold (R. 2536, 257, 280). The Har-
vester, Massey-Ilarris and Case Companies are new-
comers, The Advance Rumely Co. entered the field with
an experimental machine in 1923 (R. 282). The Case
Co. and Advance Rumely Co. are the two largest thresh-
ing machine companies in the United States with estab-
lished selling organizations throughout the grain-grow-
ing territories (R. 282). The extension of their thresher
lines to inelude harvester-threshers is a natural and ad-
vaatageous one (R. 281). The Case Co. has a capital
ind surplus of $27,000,000 (R. 280). The capital of the
Advance Rumely Co. does not appear in the record.

In the mower trade all of the five long-line companies
ehove mentioned (Deere, Massey-Harris, Moline, Emer-
80n-Brantingham and Avery & Sons) are now competing
and in addition the following: Thomas Mfg. Co., Sears-
Boebucl, Montgomery Ward, Messinger Co., Detroit
Harvester Co. and Roderick Lean & Co. The first four
“mpanies have econtinued in business since prior to 1911,
{See App. p- 3.)

The Detroit Harvester Co. and Roderick Lean Co. are
1eW eompetitors since 1911, making mower atfachments
to be used with Fordson tractors. This significant devel-
oPment ig diseussed elsewhere (infra, pp. 119, 120). Ma-
thines of this type directly compete with the old horse
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drawn mowers which must be priced on a competifive
basis. It seems probable that tractor mower attachments
will replace horse mowers to a large and growing extent.
(R. 278).

The rake business is competed for by all of the fire
long-line companies above mentioned, and in additicn
there are now, as in 1911, & number of small rak
companies making sulky rakes, side-dclivery rakes and
sweep rakes, Rakes are used more extensively than
binders and the equipment for manufacture is less expe-
sive; hence there have always been a number of smell
companies competing in limited territories. The Gor-
ernment introduced no evidenee as to the bnsiness or re-
sources of a number of these companies, €0 no detailed
comparison of 1911 and 1923 competition in the rake
trade is possible (supra, pp. 37-38). One of the omitted
companies, Dempster Mfg. Co., was described by the Yice
President and Sales Manager of Deere & Co. 88 their
prineipal competitor in sweep rakes (R. 260).

Additional facts regarding competing comparies, lines
handled, etc., will be found in our Appendix (p 29}
See also “Present Competitive Conditions” (Part ¥
wnfra, pp. 103-110).
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PART IL

THE CHARGE THAT THE INTERKATIONAL HARVESIER
COMPANY HAS SOLD AT COST FOR THE PURPOSE AND
WITH THE EFFECT OF ELIMINATING COMPETITION WAS
AFFIRMATIVELY DISFROVED. THE PRICE REDUCTIONSI
COMPLAINED OF WERE NECESSITATED BY THE EXTREME
FARM DEPRESSION AND COMPETITIVE PRICES. THEY
WERE NOT THE CAUSE OF ANY COMPETITOR'S RETIRE-
MENT. THE CAUSES OF RETIREMENT OF CERTAIN COM.
PETITORS CONSIDERED.

Selling too cheap for the purpose and with the effect
of eliminating competition is the only wrongful and il-
legal practice charged in the supplemental petition.
Whatever position the Government may now take, it is
evident that when the pelition was filed, this allegation

vas considered the principal basis for asking further
relief.

The petition alleges (R. 22, 23):

“The latter {Ilarvester Company] with its enor-
mous capital, eredit, and resources, its profitable
side lines and lumber, steel, and coal subsidiaries, is
enabled, particularly in times of depression, to sell
its harvesting machines at cosl, which cost i3 gen-
erally lower than that of its competilors, and tbus
effectively eliminate competition and monopolizes
the business.”’

“Upon information and belief, petitioner alleges
that since the institution of this suit, and particularly
since the entry of the decree of November 2, 1918, the
International Harvester Company has used its great
power in the manner just alleged (selling at cost)
for the ponrpose and with the effect of restraining
Interstate trade and commerce in harvesting ma-
¢hines and monopolizing the same by compelling
Its competitors to cease and desist from the manu-
facture and sale of harvesting machines.”” (R.23.)



46

Harvester Company’s Price Reductions. After the
break in the prices in farm products and general busi
ness depression, beginning in the fall of 1920, the Har
vester Company made two price reductions on harvest-
ing machines: (1) a reduction of 10 per cent on Apci!
13, 1921, applicable to machines purchased for the 191
season, and (2) a further reduction of 10 to 20 per cent
on September 28, 1921, applicable io the 1922 season.
The charge that the Company has sold at cost ““particu-
larly since November 2, 1918,”’ coupled with its state
ments on page 96 of its bricf, raises the question whether
these two price reductions were made for proper busi-
ness reasons, or maliciously to eliminate competition.

The Government’s evidence, in support of this charge,
cousisted only of proof that ithe Harvester Company lﬂft
money in 1921 and 1922 on its domestic implement busi-
ness (R. 563, 566), a fact admitted and published by the
Company in its annunal reports. The 1921 Annual Report
(filed as part of record by stipulation, R, 378) stales

(p. 13): o
“The year 1921 was the worst in the histei¥ ©
the agricultural implement business. The rapid f":}
severe decline during that period in the '?nfiethe
practically all farm products greaily diminishe :
purchasing power of the farmer and had a2 d}fl?"‘-‘dse-
ing effect upon the implement business, whic ‘Sf is
pendent for its success upon the prc.aspeintr}ho o
ultimate customer—the farmer, de“ith
profit for 1921 was $4,149,90[}, compared he
$16,655,300 for 1920, The business done El; e
United States during 1921 produced no PI}'JU Com-
profits shown having been derived from the
pany’s foreign trade.”

In jts 1922 Annual Report the Compuny says: States
“‘Sales of farm machinery in the United Sta
do not show any profit.”’?

* i rs
The Government also proved that various competito
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lost money during 1921 and 1922 and the Harvester Com-
pany sbowed that the same wns froe generally in the
industry and particularly with the Oliver Chilled Plow
Works, which does not sell harvesting machinery, but
is one of the oldest, largest and gencrally most pros-
perous plow aund tillage companies (R. 251), a company
that had never previously closed a year with loss in
seventy years (R. 250).

1. THE CHARGE THAT THE HARVESTER COMPANY HAS
SOLD AT COST TO ELIMINATE COMPBETITION WAS DIS-
PEOVED—THE ECONOMIC CONDITIONS REQUIRING PRICE
REDUCTIONS—THE FARM DEPRESSION AND TBE PRICE
REDUCTIONS OF OTHERS.

The price policies and actions of the Harvester Com-
pany and its competitors during the period in question
primarily reflecled the trade condilions resulting from
the farm depression. Tt is important that the Court
should understand these conditions, not only in order to
judge of the propricty of the Harvester Company’s price
reductions, hut also hecanse of their bearing on other
branches of this case. Without this knowledge, competi-
tive conditions since 1920 caunot be properly understood.

For this purpose the Harvester Company introduced
the testimony of a number of witnesses—farmers, bank-
ElTS, dealers, competitors, ete. There was no contradie-
tion in the evidence on this subject.

The following ia a chronological summary of the evi-
dence regarding the inception, development and far-
Taching effect of the farm depression, the Harvester
Unmpany s price reductions being mentioned and ex-
Plained g they occurred.
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(a) Condition of Farmers and Industry Preceding the
Price Slump.

For a number of years prior to the fall of 1920, the
prices of farm preducts had steadily increased as had
the value of farm lands (R. 334). After the war the
farmers in the grain-growing states had in many i
stances borrowed money for the purchase of additional
lands, buildings, automobiles, ete., and at the begimning
of 1920 were already heavily in debt (R. 362). Stimw
lated by the high priecs for all prodnets, the crops
planted and raised in 1920 were unusually large and
were financed to a large extent by borrowed money (E.
361). It was the most expensive crop ever raised by the
American farmers, not only with respect to labor but
other elements of cost and marketing, including freight
rates (R. 336, 339, 311, 361, 362). Manuflacturers of al
kinds had difficulty in keeping up with the demand and
vied with each other in bidding for materials and laber
to increase production for the next year’s business. The
implement companies in particular had hooked for 1921
the largest advance orders in their history, and when t.hE
slump came had unusually large, high-cost inventoris
of machines and materials accumulated to meet the ¢©
pected demand (R. 173; App. 8).

(b) The Price Slump in Agricultural Products.

When the Government price of $2.20 per busbel for
wheat was removed in June, 1920, wheat aﬁvancec.l T
$2.63 in July (R. 178, 336). Later in the year af;’ﬂii
tural prices generally began to break, at first Shghq 6.'):
then more rapidly. Wheat dropped from about 5"t
per bushel in 1920 to 93 cents in 1921; corn from ﬂ";?l‘:e
$2.00 per bushel to 37 cents and other products 10 1
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proportion. (R. 334-336, 339, 344, 359.) The evidence
fully supports the following description of what took
place as found and described by the Joint Semate and
House Committee in its report (Dec. 9, 1921) on “‘The
Agricultural Crisis and Its Causes’ (Part I, p. 17):

““In the United States the decline of prices began
with live stock and ran the course of farm products.
Prices of clothing, metals and metal products, lum-
ber, shoes, steel, fuel, house-furnishing goods, cop-
per, gasoline, and commodities of all descriptions
followed in the train of the prices of agricultural
products, but the prices of these commodities did
not decline to the same degree or at the same time
or with the same rapidity as the prices of agrieul-
tqral products. Some of them declined only very
slightly as eompared with agricultural products.
All of this served to diminish the purchasing power
of farm produets during the period and to intensify
the farmers’ difficulties. As the failing purchasing
power of the world hegan to make itself felt in the
lessening of export demand for farm products, the
rrices of agricultural products began to decline.
As prices of agricultural products declined, the pur-
chasing power of the agricultural population, rep-
Tesenting nearly 40 per cent of the total purchasiug
power of the country, began to diminish. As the
purchasing power of the American farmer dimin-
1shed, the production of industries that produced the
tommodities of commerce began to decline and un-
employment, resulting in diminishing consumption
gave further impulse to the avalanche of prices. In-
ﬂuenh?l and important as these economic forces are
in their effect upon prices of commodities, the
Psychology and attitude of 100,000,000 people, once
directed either by optimism and the influences of ex-
Pansion or by pessimism and the influences of de-
Pression, must not he overlooked.”’

(e) Stagnation of Busimess—Buyers’ Strike.

Or the one hand stood the farmers with un-
usvally heavy debts to meet, the usual credit with
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Iocal banks and merchants cut off, bank deposits
depleted (see App. 6), land valucs collapsed, fcre
closures numerous—purchasing power reduced to
little or nothing—and on top of this a growtoy
feeling of resentment against the relatively ligler
prices of manufactured produets. This fecling, fostered
by farmers’ organizations, grew and spread into ac or-
ganized buyers’ strike. The implement campanies bore
the brunt of the feeling, although their level of prices
was no higher relatively than other manufactured prod-
uets. Farmers pledged each other to buy no new imple-
ments, and loaned and exchanged implements with neigh-
bors. Meetings were held and ‘‘Repair and Fix Up
Week” campaigns were organized.® By January, 192},
the Harvester Company had received cancellations
of goods ordered by dealers for 1921 to the amount of
$46,768,919 and other manufacturers testified to sim-
ilar unheard-of cancecllations. (See App. p- 8.)

On the other hand stood the manufacturers of imple:
ments, loaded with high-cost inventories of unsalable
machines, with no eurrent business to carry the {acto.r;r
overhead and with heavy banking obligations requf
ing early liquidation. '

The situation was well described from the standpoitt
of the farmers by J. R. Howard, President from 191310
1923 of the American Farm Bureau, the well-k?lﬂl““
country-wide farmers’ organization with over a mﬂliﬂ‘f
and a quarter members. fr. Howard testified (B. 33):

‘‘The buying power of the farmer was prfitt:f}caﬁ
suspended and is not yet fully restored. Wl_tt mtioﬁ
memory there has never been as critical a Sﬂl1uﬁlere
as existed during these years. Early In 192 e
was a reduction in mannfactured products.

rared I
pse 1o meet

* The evidence shows that the Harvester_COmF‘i:{eS;:l
the Repair Week movement and made special orrang
the farmers' repair requirements. (R. 202, 203.)
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farmers were very much incensed by the spread be-
tween prodncers’ prices and costs, and gave cxpres-
sion to their feelings at every opportunity and in
farm bureau mectings. There was great complaint
at farm implement prices; many resolutions were
passed; the feeling was that implement prices should
recede with the farmers’ prices. I quit buying im-
plements and that was a pretty general condition
over the couniry—the buying was limited to tools
and repairs which were absolutely necessary.

“Our organization looked carefully into tbe sub-
ject and conferred with the National Association of
Farm Equipment Mauufacturers, and as a result ad-
vised our farmers should keep their old implements.
We found that steel costing $23 a ton prior to the
war cost $50 a ton at the time farm prices went down
and that the labor cost of the implement manufac-
turers had gone up materially, so we told our people
the conditions and that we would use every mtluence
with those manufacturers toward lowering prices,
but we were convineed they could not be much less
without being below replaccment costs. We did
urge the manufacturer in every case to make cvery
possible reduction. Following this some reductions
were made,

“The manufacturers’ volume of sales depended
upon their making reductions; the reductions made
resnlted in a larger buying than would otherwise
have accurred; had further reductions been possible
the farmer would have bought correspondingly
larger amounts of implements. The farmers felt
that they had taken their medicine, a bitter dose of
depreciation, and the other fellow should take the
same dose.’’

(d) Price Reductions in DInplement Indusiry in the
Winter and Spring of 1921.

The conditions above descrihed were of necessity met
th general price reductions in all manufacturing indus-
tries.  The kistory of the price adjustments in the im-
Hlement business is set out in Defts.” Ex. (S) 32, B. 632,
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showing all price reductions by all companies during
1921. On January 10, 1921, the Oliver Chilled Plow
Works, the leading manufacturer of chilled plows and,
next to Deere and Company, the largest manufacturer
of steel plows, and the maker of a long line of
tillage tools, cut its prices on practically its entire line
from 10 to 20%. Mr. Oliver, the President of ssid
company, who the Government truly says ‘“was admir-
ably qualified to testify’’ (Br, p. 132), was called by the
Harvester Company and detailed the reasons which it-
duced him to make this reduction (See App. 9). Fol
lowing the Oliver cut over twenty companies reduced
prices, these reductions including plows, tillage tools,
hay loaders, tedders, rakes, seeding machinery, tractors
and cream separators. The Ford Company on January
27th eut the price of its tractors 165 or 21% (Defts
BEx. (8) 32.)

The Harvester Company rcduced its chilled plow line
20% on January 18, 1921. Other lines (drills, seeders
tractors, wagons, ete,) were reduced 10 to 15% on H”Fh
7, and on April 13th 1921 it reduced the balance of 5
lines 10% (including steel plows, cultivalors, and. har-
vesting machines, binders, mowers, rakes, etc.) Thste
daction applying to machines which were predominantly
steel, was made the day after the price of stcel e
cut by the U, S. Steel Corporation 10 to 17%.

The evidence shows clearly that it would bave bee?
impossible for the Harvester Company to have doze &%
business in 1921 without this price reduction. Numefoeﬂ;
dealers, farm organization officials and others testif
that this price reduction in April, 1921, and & f“fﬂ]er
one in September, 1921, were essential if any .5"9'_]":
was to be done at all and trade connections mainfai?®
(R. 291, 292, 348, 350, 353, 342, 335, 202.) After the Pre®
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aits by Oliver and others in January, February and
\larch, 1921, mainly on spring goods, dealers naturally
teld off ordering the later seasonal goods (harvesting
machines) expecting similar reductions, and when the
price of the principal material, steel, was cut, the ques-
tion was settled. This affected replacement costs and it
was hopeless to attempt {o sell the inventories except on
a replacement cost basis. Similar price reductions on
harvesters and other steel machines were made by all
principal competitors within four days after the price of
steel was reduced. (Defts.’ Ex. (S) 32, R. 633.)

{e) Further Price Reductions.

The lower price levels on implements established by
competitive priee reduetions in the winter and spring of
1921, es outlined above, were not sufficient to start buy-
ing under the existing ¢onditions. (R.20L) The lack of
purchasing power and feeling of resentment on the part
of the farmers continued; 1921 was the worst year ever
eIperienced by the Harvester Company and doubtless
by all of its compotitors. The volume of its business in
the Urited States in 1921 was $51,191,216 as compared
®ith $115,253,165 in 1920 (Defts.” Ex. (8) 15; R. 594).
ls sales of binders sbrank from 69,780 in 1920 to 20,336
m 1921 (R. 597.) During the summer of 1921 there
¥ere further and frequent price reductions by various
inplement concerns and others selling their products to
the farmers, (Defts.” Ex. (S) 32, R. 634.)

The ordinary tradé custom is to write annual
ml.ltracts with dcalers in the fall and announce
Prices sl that time for the ensuing Yyear. Fol-
lowing - this custom, Avery & Sons, purchaser of
the Champion line, announced its 1922 prices on Sep-
tember 20, 1921, making further reductions on various
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machines, including a cut of 10% to 15% on their har
vester line. The Harvester Company followed with g
anneuncement on Sepfember 28¢h, 1921 mghing similar
reductions on harvesting machinery and other imple.
ments generally, All other harvester manufactarers a's
brought their prices to the new level established by Avery
& Sous. (Defts.” Ex. (S) 32, R. 634.) These prices re-
mained in effect until the 1923 season. (R. 202.)

(f} No Reductions Below Estimated Replacement Cosl.

While the Harvester Company was foreed by the spe-
cial conditions in 1921 and 1922 to sell its implements
at a price less than the actural eost of production and dis
tribution, it never produced implements for the purpcse
of selling at a loss and never fixed its prices below the
cstimated cost of replacement. (R. 202.) In 192}, ?Dd
fo a large extent in 1922, it was a case of liquidalng
excessive inventories produced (ill-advisedly as it t}lr_qﬂd
out) under high cost conditions and with no possibilily
of disposing of them except at a loss. And this was the
general sitnation of all implement companies at that
time. (App. p. 8.) With respect to additional goods
manufactnred for 1922, the prices of pig iron, steel al}‘d
other materials were substaniially deereased .(R' 202)
and sweeping reductions of wages and salar}es WE_T
made by the Harvester Company (R. 201) durtug 15‘2}1
The Harvester Company’s prices announced for the 13-~
season were in excess of the replacement or mannfa®
turing cost as then estimated. (R. 202.)

. als

{(g) Price Relotionship Between Different Tmplemedls
in Long Lane. -

etition 1 8

Before leaving this history of price comps to prove

pertinent to point out Lhat it not only fail
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a special price policy by the Harvester Company with
reference to its harvesting machines, but rather tends to
show the opposite—inability to adopt any special poliey.
The long line development had created a close relation-
ship in the marketing of all implements in the line, tend-
ing to protect purchasers against nnduly high prices and
competitors against unduly low prices. As E. P. Adrm-
knech?, former president of the National Federation of
Retail Implement Dealers’ Associations and a director
of this Federation for eighteen years, testified:

“It has been the enstom to advance prices gemn-
erally or reduce them generally throughout the en-
tire line. If the price of one article is reduced, the
customer expects a reduction on others and holds off
buying, walting for it to come. Hence the sitnation
In our territory in the beginning of 1921, and I might
speak of the country generally, because my knowl-
edge existed over the entire country that our asso-
aation covered.”” (R. 299.)

Against high prices on partienlar machines, purchasers
cen retaliate by buying all implements from competitors.
Against low prices on partieular machines, competitors
cdll retaliate either Ly cuts on similar machines or on
any other in the long line (infra, p. 133).

% NO COMPETITOR WAS ELIMINATED BY THE HARVESTER
COMPANY’S REDUCTION OF PRICES ON HARVESTING MA-
CHINES IN 1021 OR 1922 OR BY REASON OF ANY OTHER
ACT OF THE HARVESTER COMPANY OR BY REASON OF
ANY IMPOSSIBLE 0B UNUSUAL COMPETITIVE CONDITIONS
CRBEATED BY THE HARVESTER COMPANY.

There is no question but that all implement companies
Eflﬁ'ﬂ'ed greatly as a result of the 1921.2-3 farm depres-
%on. But to suggest that the Harvester Company caunsed
the difficulties of its competitors ignores these facts:

. ) _AS Mr. Oliver testified, the situation necessitat-
11§ price reductions and resulting in losses was not con-
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fined to the harvester business and would have been just
the same if the Harvester Company had not been it
existence. (R. 256.)

(2) As already stated, the second and largest price
reduction bringing harvesting machine prices to their
lowest level was not initiated by the Harvoster Company
but by one of its competitors, Avery & Sons. (Defts.’
Lix. (8)32, R. 6341.)

(3) The price reductions made by the Harvester Com-
pany on its harvester lines were no greater than on ils
other lines of implements as Lo which no restraint of
trade is charged. See Defts.’ Ex. (S)20, (R. 601), com-
paring changes in prices on harvesting machines and
other agricultural implements.

(4) Last but not least the evidence shows that all but
one of the 1911 competilors, for whose discontinuacee
the Government blames the Harvester Company, were
out of the harvester business, or practically so, prior to
the time the price redunctions were made. (See App.
10, 11.)

The Acme Company. Between 1911 and 1920 this con-
pany’s binder sales fell off from 7,829 to 38. (R-.?'i:
467.) This inclnded the war time period during W
the Federal Trade Commission in its report atfcached to
the Government’s petition (R. 27) said that prices were
too bigh and when other implement companics gcneTaHF
were prosperons. During the same period Deere & 20-
increased its binder sales from 10 to 16,399, (R. 20, 162)
William L. Jacoby who managed the Acme Colﬁg
representative of its creditors, after it got 1nto .
culties and prior to its liquidation, was called 85 2 ‘“’s
ness by the Government. He attributed the compﬁﬂi'c'
troubles to nnwise management and lack of proper ﬁnaﬁ:a
ing. The company made an unfortunate venture info



57

tractor business and had large losses on credits. Ile
testified that in his opinion the failure was not due to
“any impossible conditions in the competitive field which
could not be met by any company reasonably financed
and operated.’”” (R. 100.) The decision to liquidate the
Acme was reached in 1919, long before the Harvester
Company made the price reductions complained of.
(R. 99.)

The Walter A. Wood Co. This company, located at
Hoosick Falls, N. Y., was not favorably situated for the
domestic trade. Sixty-five per cent of its trade in 1913
and 1914 was in the foreign field. This trade was lost
23 a result of the war and in addition it sustained large
capital losses in Russia and Germany. (R. 93.) As a
result of shortage of eapital and the freight handicap in
eompeting in the West, the company’s domestic binder
sales fell from 1,043 in 1911 to 226 in 1920, (R. 93, 20,
44) o 1920 and 1921 it had a serious and prolonged
strike at its factory, (R. 93.)

ddriance Platt Co. This company sold out in 1913 to
the Moline Company, a larger and stronger comcern
which wished to make itself a long-line company with a
Jear round business. (Supre, p. 34.)

Johnston Haryester Co. This company sold out in
112 to the Massey-I1arris Company of Canada, a larger
ncern which desired to compete and is now competing
In the American trade. (Supra, p. 33.)

The circumstances leading to the retirement of the
other seven smaller companies discontinuing their har-
‘esting machine business since 1911 are stated in our
Appendix, page 10,

I? Passing it ghould be noted that the Government’s
Position as to small companies which it claims have been
forced out of business by the Harvester Company (Br.,
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p- 43} is wholly inconsistent with its contention Bppear-
ing on pages 47 and 48 of its brief. In stafing alleged
percentages it claims that it was not mecessary o in-
clude the output of small one-line concerns, since $her
could have no appreciable effect on competiiive condi
tions. It ineludes in the ‘‘many well-established com
panies’’ which it alleges retired from the harvester busi-
ness daring the test period at least seven of these small
companies, out of the eleven referred to in brief, p. 4.
But to the charge that it omitted many small companies
in arriving at its pereentages, it replies that these one
line concerns could have no appreciable effect upon com-
petitive conditions and that, because of the increased dis-
tributing expenses, they were doomed in any event. Ii
this be true, how can any inference be drawn that simlsr
companies retired during the test period because of any-
thing donc by the Harvester Company!

It is significant that the Government ealled as a Wit
ness some officer or representative of every concern dis
continuing its harvester business but that not ome of
these witnesses complained of any restraint of trade o
any act of the Harvester Company or claimed thf:t the
Harvester Company’s competition had forced their ré-
tirement.
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PART IIL

THE EFFECT OF THE SINGLE-DEALER PBOVISION OF THE
1918 DECREE—THE IMPORTANCE OF THE RETAIL DEAL-
ERS—THEIR CONTROL OF LOCAL TRADE—CHANGES IN
DEALER REPRESENTATION SINCE 1913.

The 1918 decree contained two main provisions, the
frst of which reads as follows:

“The defendants, International Harvester Com-
pany and International Harvester Company of
America, their officers, directors, and agents, are
hereby prohibited and enjoined, from and after De-
cember 31, 1919, from having more than one repre-
sentative or agent in any city or town in the United
States for the sale of their harvesting machines and
other agrieultural implements.” (R. 387).

_The second provision requiring the sale of the Cham-
plen, Osborne and Milwaukee lines, is considered later.

The Harvester Company’s policy of giving to each
dealer the agency for a different brand of harvesting
wachinery and the effect thereof was one of the causes of
@uplaint most strongly relied on in the original peti-
ton, and when the evidence in that proceeding was taken
i developed that this practice was the only one of which

there was any real complaint. The original petition
charged that :

“In towns where there is more than one implement
dealer defendants have adopted and are now car-
INog out the policy of giving to each dealer the ex-
tlusive agency for a certain well-known machine,
such as the ‘MeCormick’ or ‘Deering’ grain binder
?r mower, instead of giving to one dealer an agency
or all defendants’ lines, intending thereby to obtain
‘;r themsclves the services of all responsible im-
F €ment dealers, and by means of the contracts here-
ofore described, to monopolize all trade and com-
Meree iy harvesting and agricultural implements.*’
0.R Vol 1, 11, 12)
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The Harvester Company ’s answer to the former pei
tion admitted this practice but denied any attempt to
monopolize. The continnanee of the retail connections
of the several companies whose properties were acquired
by the Harvester Company was the natural business pok
icy to follow. Concentration of all the business with o
dealer would have thrown away the valuable good will of
connections established for many years and could only
have resulted in substantial loss. The proof showed that
exclusive ageney contracts were not used after 1905, and
that competitors did in fact secure retail representation
tosuch an extent that competition was increasing. A large
loss of business due to marketing the several harvesier
lines through one dealer was in fact sustained by the
Harvester Company between the filing of the orig-
nal petition in 1912 and the entry of the 1918 decree
During this period competitors (Deere & Co., Massey-
Harris, Moline and others) without any Governmentaias
sistance took away about 5,000 dealers from the Har-
vester Company, making it necessary to bunch the Chﬂ‘m'
pion, Osborne and Milwaukee lincs quite generally f‘"th
the McCormick and Deering dealers and resulting It 8
suhstantial Yoss of business in these lines. (ApP- 5
R. 211, 184).

As matters stood in 1918, the MeCormick and Deerti
lines were still quite uniformly in the hands of sepal'il:t'3
dealers and the purpose of the one-dealer requiremest-
the decree was to release one of these well estabhfahed
dealers to competitors and protect forever compentnrs‘
against any unusunal diffieulty in getting dealer 1:013?3{
sentation, Now that the Harvester Compauy's pohe¥?
selling through several dealers has been discarded li
pursuance of the 191B decree, this provision of the dweo
is treated by the Government as a negligible matier 8
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far as concerns the questiron whether competitive condi-
tions now exist.

At the time the evidence was taken under the supple-
mental petition the single-dealer rule had heen in effect
only four years and the last threc of these had been years
of unusual stagnation and depression. The prohibition
against selling to more than one dealer will operate per-
petnally to the benefit of competitors and its full effect
can hardly be apparent as yet. However, enough has
happened to indicate that it has had and will have far-
reaching effeets on competitive conditions.

1. LOSS OF DEALERS.

The immediate effect of the decree was to foree the
Harvester Company to discontinue business, prior to
December 31, 1919, with 4,778 dealers throughout the
United States to whom it had sold goods during the
lst year of business to the amount of $17,400,000.
{R.176.) The loss of these valuable trade connections
i8 not a single year’s loss, but recurrent. For all fu-
ture years in which these dealcrs are in business, their
aunval trade requirements will be purchased elsewhere.
The Harvester Company can recover only so much of
.thiﬂ trade as can be shifted to the other dealers it is do-
ing business with in the same localities, with the advan-
tage strongly in favor of the discontinued dealers being
able to retain and supply their old customers. The evi-
dence shows that the local trade is mainly controlled
hy the good will and standing of the local dealer, which
‘ount more with the farmers than do the good will and
frade names of a manufacturer. The local trade cannot
he switched by a manufacturer from one dealer to an-
other, hence the vigorous competition for the best local
dealers, (R. 190, 191, 266, 271, 302, 294, 310, 311, 287.)



62

Forty-one discontinued dealers from various states tes.
tified to their success in marketing other harvester fines
and their ability to retain their customers with whon
personal relations had been established over years. (B
2806, 287, 288; Gov. Br. 119))

From the testimony of the implement dealers we quote
the following:

E. P. Armknecht of Donnelson, Towa, former president
of the National Federation of Tmplement Dealers’ dsso-
ciations, said:

T absolutely believe that a dealer is the mam in-
fluence in the sale of his goods.’’ (R. 302.)

Thomas N. Witten, president of the National Feders-
tion of Implement Dealers’ Association, said:

“‘An implement dealer most assuredly builds up,
if he carries on his business suecessfully and cf
ciently, a local good will."' (R. 204.)

Walter Chatlen, of Quincy, Illinois, szid: .
““The standing and good will of the AlcCormick
and Deering lines alone is not sufficient to sel} gﬁ"lds
in the face of competition. 'The most important el
ment on which the sales of a number of machmes
of different Yines would depend m any community 15
the activity of the dealer.”” (R. 310, 311.}

Charles McCarthy of Emporia, Kansas, an old M«
Cormick line dealer who was discontinued by the Hal'ci
vester Company on account of the single dealer ru.le an}p
took on the Champion and Osborne lines after th?ir s?
to Avery & Sons and Emerson-Brantingham, testlﬁed: 1

““I have been able to sell Osborne and C}ia%pigv
machines to old customers of mine and have he R0
local trade and good will. Neither the OSbUrtn%earﬁ
Champion had been sold in Emporia in recen'd}erin.li{
before I began selling them. I'thmk, cons! i
the crop conditions and the financial Cond‘t-lonse ing
farmer, T have had reasonable snccess lil dealer
them. I know of no reason why a capable
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canmot market those lines in competition with a
dealer selling MeCormick, Deering, or Deere ma-
ehines. I do not think there is any good reason.”
(B. 311.)

There was ro difference of opinion on this subject. AMr.
Black, president of Avery and Sons, testified:

“The loeal dealer is a very important factor in
the successful sale of agrieultural implementls and
the suecess of the company. 1n my exzperience therc
is more difference between the local dealers than be-
tveen several of the best lines of farm machinery.
When you go into any locality and find that one line
predominates, you will usually find that that line is
handled by the most efficient dealer in that com-
manity.”” (R, 271.}

(See also Peek, IR, 266; Legge, R. 190; App. p. 17, 18.)

2 TESTIMONY OF COMPETITORS AND OTHERS AS TO
EFFECT OF SINGLE-DEALER RESTRICTIONA

Not only has the single-dealer rule forced the Harves-
ter Company to discontinue estahlished relations with
wany dealers and thereby give to competitors the oppor-
tunity for new and advantageous connections, but it has
880 created an unusual competitive condition afTording
©mpetitors an opportunity to oust the Harvester Com-
PRy from its loug-standing relations with the single

dealer with which the Company has continued to do busi-
ness,

For example, a dealer handling the Harvester Com-
Pa0y’s harvester line and the Deere plow line would be
Tged to take on the Deere harvesters. If he refused
the Deere harvesters would naturally be placed with
Some other competing dealer in the town who had for-
F“ETIY handled one of the Harvester Compauy’s harvest-
%8 lies but who had been discontinued and had no har-
Vester line, On the other hand, when the Harvester
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Company’s salesman urged its single retained dealer
to take on its plows, the dealer could refuse this re-
quest without fearing that the Harvester plows would
be placed with another competing dealer as the singl-
dealer rule prevents this. In other words, Deere & Co,
or any other competitor in a similar situation, has a div
tinct advantage in bidding for more busiuess from the
single dcaler with whomn the Harvester Company has
continued to do business.

The advantageous effects of the single-dealer rule to
competitors and the fact that these effects are continuing
and have not yet been fully realized, are evident from
the following quotations from the testimony of competi
tfors,

Mr. Silloway, Vice President of Deere & Co. in charge
of sales, testified:

““Prior to 1918 a good many of the agents vho
sold plows and other products made by the Joh
Deere Company were selling harvesters made b
the International Harvester Company. After ti
decree by which the Harvester Company was pre
vented from having more than one dealer in 3 tos™
a great many dealers who had formerly sold Dee?
plows and McCormick or Deering harvesters and fo
whom we had been unable to sell our harvester 1:;!9
took on the John Deere harvester line.”” (R.11%]

He further said: _
¢¢We expect our perceniage of the bhusiness U& Hi:
harvester line to increase in the future, provide o
Harvester Company is obliged to operate with %

dealer in a town—if it has more I am not 50 SUI*

R. 260).
( “ '} * * my idea is that whoever maf; f:f
provision that the Harvester Company shoul ‘{W

fine its operations to one dealer in a town siruc
cruz of the whole situation.”” (R.263.) [ne3
T don’t think that the Harvester Company Ii'o-
are 50 much more favorably known that if thgt [l:g‘er

vision were abrogated there would be 2 real e
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of their displacing the Deere Company with dealers
now handling the Deere line, but we know positively
that with the Harvester Company confined to one
dealer in a town we can compete with them. We
prefer the certain to the uncertain.”” (R. 263).

Mr. Black, President of B. F. Avery & Sons, pur-
chaser of the Champion harvester line sold under the
1918 decree, testified :

“In my judgment the decree in this case limiting
the Harvester Company to one dealer in a town has
helped B. F. Avery & Sons in securing dealers for
handling harvesting machines. I do not think there
is any question but what we will increase our busi-

1211333) on Champion line in the future. ~* * *> (R.
2.

Hr. Peek, President of the Moline Company, pur-
chaser of the Milwaukee harvester line, sold under the
decree, testified :

“Speaking of competitive conditions, when the
Harvester (Clompany was selling to every dealer
imn a town and did not have their tillage
implements, of course the situation was very dif-
ferent competitively than it has been since 1918
when they went to one dealer in a town. That left
the door of the other dealer more open to competi-
tors, With that decrce limiting the Harvester Com-
pany, I think the door of opportunity for competi-
tors in the harvester trade is substantially the same
gggl)n other lincs of implements generally.” (R.

Mr. Witten, President of the National Federation of
Implement Dealers’ Assoeiations, testified:

“The provision in the decree confining the Har-
vester Company to selling its goods to one dealer
In a town has had a big result on competitive condi-
tions because many towns had two and sometimes
three gaod dealers, and it has made an opening for
other concerns to get in and do business with dealers
12%?) the Harvester Company formerly had.” (R.

See also Appendis, p. 19-21
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3. HARVESTER COMPANY FORCED TO A SINGLE LINE

The requirement that the MeCormick and Deering
lines (which were the only harvesting machine brands
remaining to the IHarvester Company after the sale of
the Champion, Osborne and Milwaukee lines) must be
placed with one dealer in a town, has had a secondary
effect which may, or may not, have been forescen by the
Attorney General and his advisers when they framed the
1918 decree. If not foresecen the decree has changed
competitive conditions to the advantage of competitors
even more than was deemed necessary.

The Harvester Company has been forced to go foa
single line of implements and to give up manufactunig
and selling the distinet types of harvesting machinery
(and also other implements) favorably known fo the
trade for years as the McCormick and Deering lines. It
did not wish to do this and made every effort to avoid if,
but two years of experimentation under the 1918 decree
made it clear that the change was necessary and the
lesser of two evils. (R. 191, 212; App. 22-25).

This resulted from the following conditions: The
many prior years of competition between the dealer
in each town handling the McCormick Jine and
the dealer handling the Deering line created an emha.F-
rassing situation, When one of these dealers was dis-
continued and both lines sold through a single dealer
the Deering line was placed with the dealer who f‘Uf
years had sold the MeCormick and had argued its merit
over thuse of the Deering, or vice versa. Fach dealer
was a poor salesman for one or the other of the lines.

Further, the dealer objected to carrying the larger
stocks of machines; that is, machines of both line§, and,
more particularly, duplicate stocks of repairs. This €%
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siderably increased his investment in inventory and re-
quired more store space and rental expense (R. 246,
App. 24). The dealer could not see that it mattered to
the Company which line was sold, and tended to concen-
trate his sales activities on the hne he favored, with the
result that the trade connections and good will in the
other linc were not being followed up and prescrved as

they had been before the single-dealer requirement went
into effect. {R. 246.)

The situation was quite different from the one fre-
quently occurring of a dealer handling similar lines of
implements of two competing manufacturers. While
each manufacturer would prefer to have the dealer han-
dle his line only, the dealer was often guite willing to
handle hoth and to exert sufficient sales activity to keep
the representation for both. Handling two lines gave
him the benefit of the advertising of both manufac-
turers and prevented any competing local dealer getting
the representation for one of the lines. (R. 246.)

The marketing -of the Deering and McCormick ma-
¢hines under the 1918 decree was a different story. Only
one company advertised and pushed the sale of both.
Further, the machine neglected by the Company’s single
dealer could not be taken away from him and given to a
¢ompeling dealer, as the 1918 decree tied the Company’s
bands ju this respeet (a fact well known to the dealer}.
From the standpoint of the dealer, none of the bencfita
of handling the lines of two manufacturers existed, but
the burden of duplicate stocks remained.

The change to a single line must work to the advan-
tage of competitors. The separate good will of the two
lines, McCormick and Deering, builf up over many
Jears, was necessarily based upon their differences
rather than upon their similarities, and these differences
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had been emphasized by the separate dealers for eary,
resulting in strong advoecates of each line among the
farmers. No single line, although equally good from
an engineering standpoint, ean combine the differ
ences or retain all of the old good will. Competites
may now urge the merit of their machines on customers
who can no longer obtain the old MeCormick or Deer-
ing machines they preferred. Although the change ta one
line was recent and not entirely ecompleted at the time
the evidence was faken, its results were already felt
Silloway, Vice President of Deere & Co., testified:
‘‘our situation has been improved by the fact that
the Harvester Company was obliged to go to ome
line.”” (R. 263.)

The Federal Trade Commission in its report attached
lo the Government’s supplemental petition mentions tbe
“‘reputation in the trade’’ of the McCormick and Deer
ing harvester lines as one of the main sources of the ak
leged dominanee of the Harvester Company. (R. 31,32
The separate good will of the two lines, so long extolled
hy their separate dealers, has been lost forever. The
single new lue in the hands of one dealer in a town can
only inherit a part of such good will.

The Government’s only comment on this point is fhat
the consolidation of the McCormick and Deering e
affords no defense 1o the supplemental petition’s prayer
for their separation, e3 the Harvester Compan}"ﬁ 0¥l
witnesses admitted that it was physically practxcabl'e to
resume manufacture of the two old types of machines
(Gov. Br,, 125.)

This wholly misses the point. Ore of the grounds for
the Government’s demand for dividing the Ha.rveste:
Company into two separate implement comparie Wﬁ‘
the great advantage over competitors, which the Harves
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ter Company was alleged to possess, in having two
brends of such standing and good will. The serious diffi-
culties which have compelled the Harvester Company to
give up the manufacture of the two brands certainly in-
dicate that their retenlion by the Harvester Company
has left it no sueh advantage as the Government claimed.

The equipment for manufacture of the McCormick and
Deering types of machines has been preserved for use
n their manufacture for the foreign trade, and the Har-
vester Company has made no claim of inability to resume
manufacture or to comply with any decree requiring the
revival und separation of the two lines. But the fact
that the lines can be revived and separated is not (as
the Government seems to think) a reason why they
should be, The disappearance of the two separate brands
from the domestic trade removes one of the Government’s
eritieisms of present competitive conditions, and no evi-
dence was offered to show that the revival and sale of
the two lines to separate companies would betier these
conditions. On the contrary, the evidence indicates Lhat
additional competitors are not needed to cover the field
and secure to Lhe public the henefit of effective competi-
tion (R. 195).

1 THE GOVERNMENT'S CONTENTIONS ANSWEBED.

(1) As proof of the ineffectiveness of the single-
dealer provision of the 1918 decree and also of the sale
of the Champion, Osborne and Milwaukee lines, the Gov-
trnment reljes mainly on the fact that the Harvester
OomparlY'S percenlage of trade did not greatly decrease
between 1919 and 1923. The Government’s percentage
ﬁ_gures are inaccurate, as we will later demonstrate
linfra, pp, 176-178), and therefore the inferences sought
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to be drawn from them arc invalid. At this point we
will only state

(a) That the years of the farm depressim,
1921, 1922 and 1923, when frade was at a stand.
stifl, dealers working off their inventories and living
from hand fo mouth to obtain farmers’ orders, dil
not afford a favorable time for either manufacturer
or dealers to push any active campaigns for expar-
sion into new lines or new territories. {R. 188.)

(b) That the competitors, whose testimony has
already been referred to, take a different view from
the Government as to what expansion in their trade
may reasonably be expeeted under more nermal cor-
ditions.

{¢) That there was unquestionably a close cop-
nection between the Harvesier Company’s large loss
of dealers to eompetitors between 1913 and 1918 and
the decline in its percentage of trade from aroud
77 per cent to 66 per cent; also a close relatioushyp
between the inerease in the number of Decre dea.cr
selling binders from 100 in 1912 to over 7,000 in 191,
and the inerease in Deere binder sales during the
same period from 931 to 17,222, (0. R. Vol. IL 116;
R. 462, 120.) Yet the Government would have tke
court conclude that the additional, substantial %ﬂd
permanent loss of dealer representation through tht
single dealer requirement can have little effect.

(2) The Government makes the further point thet the
single-dealer restriction simply helped the Hunest.er
Company in the direction in which it was voluntanly
headed for purely business reasons; that through a pra¢
ess of discarding dealers (over 10,000 betwecn 1913 ant
1918) it was shifting to a single-dealer basis and' at
the same time intentionally smothering the Champtot,
Osborne aud Milwaukee lines. (Gov. Br,, 114)

The evidence shows and there was no inte
smother these lines (¢nfra, p. 93) and that 5,000 of these
10,000 dealers were not discarded but were taken RWE¥
from the Harvester Company by the growing comipe

ption 19

i
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tion of Deere & Co., Massey-Ilarris Co., Moline Co., and
others. (R. 184, 211.)

The loss of the other five thousand dealers resulted
from the general trend of the trade (mot confined to the
Illarvester Company) from the old commission basis,
where the dealer held the goods -as the company’s
agent, 10 an outright sales basis. The increased nse of
automobiles, better roads and other conditions were cen-
tering the trade more in the larger towns, and the dealers
in those towns, having a more stable and larger volume
of trade and special credit facilities under the Fed-
cral Reserve Act of 1913, were beiter able to do business
on & sales basis. Alany cross-roads agencies of the Har-
vester Company and of other companies were naturally
eliminated as no longer needed, and other weak dealers
were dropped because of the additional risk involved in
selling outright. (R. 184.)

The Government’s argument is a strange one—ap-
parently the more dealers lost to a company, the more
it ean afford to lose. The contrary is self-evident. The
Harvester Company dealers in 1918 of which a large
Mumber were taken away by the decree, were the pick
and eream of its dealers, the better half remainiug after
t}.le winnowing processes above mentioned, strong finan-
cally, experienced and with established businesses and
good will. (R. 190.)

To us it seems one of the most remarkahle features of
this case that the Government, after years of contention
that, aside from consolidation itself, the restraint of
trade was mainly at the retail outlet (a view taken by
‘ompetitors) and after seeuring a decree limiting the

arvester Company to one dealer in a town, should now
Practically disregard this feature and call it a mere inci-
denta} barrier, (Gov. Br., 113). It was no mere incident
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to the Harvester Company, compelling separations from
many of its best and oldest retail connections and the
abandonment of the McCormick and Deering machines
a¢ separate lines, while to competitors it came as a thing
much to be desired, a great and more than equal
opportunity to establish retail outlets not only for their
harvesting machines but for all their other implements.

(3) The Govermment’s change of position grew out
of its adoption of the Federal Trade Commission’s dis-
covery, made in advance of the beginning of the fest
period, that the 1918 decree could be of Lttle effect be
cause the real difficulty was that there were not enough
competitors and the Harvester Company could manw
facture too cheaply.

The question of the number of competitors as affecting
competition is considered here as it bas a close relatics
to the available dealer representation.

The Government endeavored to prove that there was
more competition in plows because there were more plo¥
companies (R. 263). The evidence showcd that there
were 35 or 40 companies manufacturing steel plows, &
compared with 18 manufacturing rakes, 13 mowers and
7 binders (R. 263). But it also showed that most of these
plow companies were small and did only a local busi-
ness and that the number of important plow companies
doing a general plow trade was no mote than the nuzr
ber of important companies in the harvester husiness
{R. 263).

Mr. Peek, President of the Moline Plow Compsfl
attributed the existence of a larger number of Smﬂlh
plow companies to the fact that plows &re muc
simpler to manufacture than hinders aud require ldei
plant investment (R. 266); to which should be ad
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the fact that plows are uscd everywhere for all crops,
while binders are used only in the grain territories, the
plow business thus furnishing a wider field and greater
voleme of trade. The United States trade in plows
amounted to $11,215,000 i 1922 as compared wiih $6,-
851,000 for grain and corn binders and headers. (U. S.
censas figures, Defts,” Ex. (8)34, following page 636 of
Record).

The evideoce further shows that the number of plow
lines offered to the farmers in any one locality was not
much greater than the number of harvesting lines (Peek,
R.266) and that the competition was not different (Sillo-
way, R 260). The reason for this is, that the trade in any
territory will support only a limited number of dealers,
and a limited number of dealers can and will actively
reptesent only a limited number of lines. This was ex-
plained by Mr. Legge as follows:

“In my experience and years on the road I have
seldom, if ever, known a locality where there were
more than four or five lines of implements, harvest-
ng machinery, plows, or anything clse offered for
sale in that one town. We met with different com-
petition in different places, but the supply was more
ot less sporadic. It would be this manufacturer in
this one county and some other manufacturer per-
haps In an adjoining county, but [as to] the avenues
G.f retatl distribution, the business, was not of suffi-
tient volume to support more thar four or five in
any one loecality.’” " (R. 193).

All of which seems to bring the matter of competition
back to the dealer representation and emphasize the im-
Portance of the single-dealer provision. A large number
of anall local manufacturers gives no assurance of more
“Bicient competition, particularly when the whole tend-
Pty of the trade in all lines is towards larger long-line
“Wpanies, which the Federal Trade Commission says
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are more economic and increase competition. (Supn,
p. 3.)

3. STATISTICS AS TO DEALER BREPRESENTATION IN 1313
AND 1823,

The record shows that the Harvester Company hed
29,500 dealers handling its harvesting machines in 1913,
17,007 in 1918 and 12,861 in 1923. (0. R. Vol. 11 1364; R,
393, 393). The record does not show the total numbher
of dealers throughout the United States handling con-
petitors’ goods at either date, The Government’s briet
{p. 155) contains a tahle purporting to show all deslers
handling harvesting machines in the years 1919-1923, bt
this is very incomplete, It does not include the large
number of dealers of the Moline Company nor the deak
ers buying from jobbers of the Massey-Harris and B. F.
Avery companies, nor does it include the dealers of the
Case Co., Holt Co., Advance Rumley, Jenkins Rake Co,
Collins Plow Co., Harris Co., Rock Island Plow Co, Dé-
troit Harvester Co., Roderick Lean Co. or Fleming Co.

The record however, does contain the figures for 8
comparison of dealer representation in the grain-grow
ing territory between the Alleghenies and Rock}j Mour-
tuin States in which 75 per cent of the harvesting o
chinery is sold (R. 171). For the original hearing the (‘ie-
fendant took a census of all dealers in this territery “;h:et:
was admitted in evidence (0. R. Vol. II, 135, 13,;2').
For purposes of comparison a similar census coverié
exactly the same territory was taken in 1923, and ntre

——-—'_'_'-‘-'-.-

. 139
consas, Oklahow?
pan heastern parth

* The territory covered was the fo{lowmgf t
cept the southepstern part), Missouri (except the S(Lotn (east of 1¥
Nebraska (except the northwestern part), South Dakd lpecor,
Misaouri River), North Dakota (east and north of the except o€ 7
Minnesota (except the nortbeastern part), Wisconsil :rcme outhers
treme northern part), Iowa, Illinois (except the "1“1& western Jart
pertion), Indiana, the southern part of Michigonr, ObID, ¢ pennsylvasi®
of New York, and a few of the porthwesi countles o

(R 171.)
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duced as Defts.” Ex. (5)6, R. 573. (See also Defts.’
Fss. (S) 7, 9, 10, 11, 12). The eareful and accurate
manner in which this census was taken appears {rom the
testimony of MeKinstry (R. 171). Defendants® Ex. (8)
35 (R. 636) compares the census of 1913 and 1923. The
following is a summary of the facts shown:

COMPARISON OF DEALEKRS HANDLING BINDERS, MOWERS AND
BARES 1¥ 1913 axp 1023 1N THE CENTRAL GRAIN-GROWING
DISTRICT,

1913 Census 1923 Census

% %

Dezlers handling I. EI. €. machines ex-

CUSITELY ..ottt iara e 9,822 (59.13) 35847 (28.05)
Dealere handling competitors’ mochines

exclusively ... ... i 2,747 {10.33) 6,871 (50.09)
Dealers handling botk I. IT. C. and com-

petitors’ machines ...ovvesvnn .. Lreea 4072 (2452) 2099 (21.86)

Totil ... 16,611 13,117

These figures show great changes in ten years. The
number of dealers in this territory handling the Har-
vester Company’s machines decreased about 50 per
tent from 13,894 to 6,846, The number of dealers han-
dling competitors machines increased about 45 per
eent from 6,789 to 9,870. The 7,048 decrease in the Har-
vester Company’s representation in the central grain-
growing district reflects the ecombined effect of the in-
roads of competitors prior and subsequent to 1918, of the
thange from commission agencies to sales contracts and
of the single-dealer requirement of the 1918 decree. Out
of these 7,048 dealers in the census territory, competi-
tors have established connections with 3,081 dealers, pre-
Stmably the best.

I‘t should be remembered that the single-dealer re-
striction applies, not only to harvesting machines, but
o al agricultural implements sold by the Harvester
mpany. Competitors continue to sell their imple-
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ments lo the single dealer handling the Harvester Con-
pany’s line, but the Harvester Company is debarrd
from selling anything to the many other dealers to whon
competitors also sell. The marked effect of the siggls
dealer rule and all other changes in competitive cond:
tions between 1913 and 1923 is reflected by the following
figures taken from Deft.’s Ex. (8)35 (R. 636) comparme
the 1913 and 1923 censuses:

In 1913 out of a total of 18,434 dealers in the censis
territory, 21.27% (3,920) handled competitors’ goods &z-
clusively and 73.47% (13,544) the goods of both the Har
vester Company and competitors,

In 1923 the situation was reversed. Out of a total of
19,557 dealers in the census territory, 63.70% (12,43}
handled competitors’ goods only and 32.19% (6,29) the
goods of both the Harvester Company and competitor.

In both periods the number of dealers handling the
Harvester Company’s goods exclusively was very smell;
5.26% in 1913 and 4.11% in 1923.

The Government has no comment to make ot thee
changes in dealer representation except to state that

“it i evident upou consideration lhat such 2 §1F:e
mary is not an accurate reflection of Competween
conditions. It in nowise discriminates be T
dealers in the amonnt of goods handled ang i
* % * By dividing into the number of d¢ o
handling the harvesting machines of each cox;p:;ﬁz
as shown, the number of machines sold by iﬂc ond
pany, as shown by the tables printed in hp%eaief
B, (pp. 146-156), the misleading effect of the Coter
census is fully exposed. Thus in 1920 t ; dealer
national Company sold on an average to €ac fargest
19.6 machines, while Deere & Company, 111?‘ 25 1
competitor, sold an average of only 7.7 ma.c1 21% hle
1923 the average for the Intcrnational was Ty 42"
the average for Deere & Company was on%
(Gov. Br., 118, 119.)
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On the contrary, we submit, the Government’s analysis
drives home the very point we are making. The
Government confuses the question of present percent-
ages of trade with the question of the existence of com-
petition and the opportunities therefor. The dealer cen-
sus was introduced only to show, and we submit that it
does show, thc absence of restraint in the chan-
nels of trade and the freedom and opportunities for com-
petition—the opportunities of farmers to buy competing
machines if they prefer them and the opportunities of
competitors to urge the merit of their goods through
widespread and established distributing agencies.

The large number of Deere & Company’s dealers,
7370, indicates strength, not weakness,—an established
organization active in a large field of large potentialities.
The evidence shows that Deere & Company competes
actively with the Harvester Company in every county
of the United States (R. 215, 305, 309.) If Deere had
sold an equal quantity of goods through a smaller num-
ber of dealers, the Government would have been the first
to reverse its argument and point out that this indicated
localized trade and lack of competition in other fields.
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PART IV,

THE CHAMPICN, OSHORNE AND MILWAUKEE HARVESTING
LINES—THEIR SALE AND EFFECT ON COMPETITIVE €05
DITION.

The Champion and Osborne lines were sold the latter
part of 1918, in time to enable the purchasers, Avery &
Sons and the Emerson-Brantingham Company, to enter
the 1919 trade. The sale of the Milwaukee line was more
difficult as the prior sale of the other two lines had re-
moved two prospective purchasers. Negotiaiions were
had with several companies which bore promise of suc-
cess (R. 219; App. 26). But these were interrupted by
the farm depression with its disastrous effect on the farm
implement industry. The line was finally sold in Mard,
1924, to the Moline Plow Company, which, for the reascas
already mentioned, (supra, p. 35) had determined to close
its Poughkeepsie harvester plant, and to obtain E
new harvester line which would enable it to continue n
the business on a more favorable basis.

The decree provided that ‘‘each purchaser must be.a
responsible manufacturer of agricultural implements I
the United States””. With this requirement of the decret
the Harvester Company has complied. The contracts
for the sale of the three lines are in evidence (Pé-
Ex. (S) 14, R. 407, Pet. Ex. (S) 27, R. 431, Deft's E=
(8) 31, R. 624). If the Government had looked the field
over, and made its own selection, it may be doubted
whether it could have selected three companies in b.ettel‘
position to make advantageous use of the lines .mth 3
view to developing the trade therein and insurbg e
fective competition. All three were old established ﬂﬂ':
well known companies, and among the largest implemen’
companies in the United States with extended dealers
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organizations and business throughout large territories.
(Appendix, p. 27-31.)

B. F. Avery & Sons, of Louisville. Business es-
tablished in 1825 (RR. 88). Total aszets, per balance
sheet, $9,974,407 (Pet. Exh. (8) 26, R. 429).

Emerson-Brantingham Co. Business established
m 1852 (R. 83). Total assets, as per balance sheet
$20,478,654 (Pet. Ex. (8) 12, R. 403).

Moline Plowe Co. Total assets, as per balance
sheet, $37,231,620 (Pet. Ex. (S) 40, R. 433).

Emersou-Brantingham Co. and Moline Co. are charac-
terized as large and important concerns in the Federal
Trade Commission Report attached to the Government’s
petition (R. 58 quoted, supra, p. 40).

The evidence relating particularly to this portion of
the decree and its effect is discussed under the following
headings :

(1) Some of the advantages of a full line which in-
fluenced the above named companies to add
harvester machines to their other lines.

(2) The established good will and efficiency of the
Champion, Osborne and Milwaukee and the
advantages of purchasing these lines over
developing new barvester lines.

{3) The success to date and prospects of the pur-
chaser of each of the three lines.

{(4) The unsound basis of the Government’s conten-
tion that these lines eannot be sold in compet:-
tion with the Harvester Company.

(5) The unsound basis of the Government’s conten-
tion that these lines sold cannot be manufac-
tured at a competitive cost.

(6} Various other contentions of the Government
answered.
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1.-—THE ADVANTAGES T0 THE PURCHASERS IN FILLIYG
oUT THEIR LINES.

The evidence shows advantages and economies resul-
ing from the full line development in a number of ways
As these affect all long-line competitors, as well as the
three companies here involved, they are enumerated and
discussed (infra, p. 129) under ‘‘Present Competitive
Conditions.”” A few quotations are here given showisg
recognition of these advantages by the purchasers of the
Champion, Osborne and Milwaukee lines and {heir deal-
ers,

My, Black, President of Avery & Sons, said:

‘“The reason various machines were added to the
original line of B. F. Avery was to give a more cc-
plete line of farm machinery, the advantage of which
lay in the ability to make up a great number of car
load orders and also to give our entire organization
employment during the greater portion of the yoan,
and therefore eut down expenses.”’ (R. 270)

Mr. Taylor, Vice President of Avery & Sons, testified:

“‘Before the acquisition of the Champion line ¥
did not have a complete line of agricultural imple-
ments, the chief deficiency consisting of ha;vestlﬂg
machinery. The trend of business at that time &l
for some time before was toward carrying & oo
plete line. I would say the Champion line of har
vesting implements which we acquired was COi
plete. * * * With the acquisition of the Cha f
pion line our company had a fairly complete lin¢ ¢
agriculfural implements.”” (R. 89.)

Mr. Beck, a successful Champion dealer in

Tennessee, testified:  more
““The Avery line has been made very much "
attractive torg dealer hy the addition of the tclﬁzfe
pion harvester line. The Avery plow and tie
line is well known and popular in cur secof-lo‘}' o
fact that the Avery linc is now a full line is of &7
advantage to the dealer.”’ (R. 329.)

Knox\.’ill&
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Mr. Legge testified:

“‘There is an advantage to an agricultural imple.
ment concern in taking on a harvester line. It saves
the expense of distribution of goods, enabling them
to book carload orders by including some harvesting
machinery where they might not have sufficient ton-
nage on other lines. It gives them a marked advan-
tage in distributing expense, permitting them to use
their salesmen continnously throughout the year and
by that reason to attract and retain the services of
a better class of salesmen than can be attraeted to a
short line proposition with intermittent employment
(R. 186).”

8fr. Peek, President of the Moline Company, testified:

“In my opinion there is a very great advantage
with respeet to selling and distribution in having a
lony line, including a harvester line, with our plow
and tillage and other implements. The dealer can
not make a living selling one line such as tillage
goods, whiclh is distinctly scasonal, and then not
have any business for a number of months to carry
his expense (R. 264).? * * *

“With respect to manufacture, there is an advan-
tage in keeping your factories running twelve
months in the year, or as near that period as possi-
ble, It distributes the manufacturing over a longer
period and keeps your skilled men at work,

_“The Moline Plow Company’s plow and tillage
line is a well-known line which has beeu on the mar-
ket for a great many years. In approaching our
dealers early in the year for orders on that tillage
line, the tillage line helps us in a way to get orders
for the harvester line. The various goods in a full
line help scll ench other, assuming of course that
each has substantially the same merits as competing
lines”” (R. 265).

Mr. Black testified that Avery’s tillage line hod helped
to sell the Champion harvester line (R. 270), and, vice
versa, that the good will of the Champion line assisted
{he businesg generally (R. 272).
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2 —THE ESTABLISHED GOOD WILL AND EFFICIENCY OF THE
CHAMPION, OSBORNE AND MILWAUKEE LINES A1D THE
ADVANTAGES OF PURCHASING THESE LINES OVER IE
VELOFING NEW HARVESTER LINES.

Mr. Arimknecht, o dealer at Donmelson, Iowa, and 2
former President of the National Federation of Imple
ment Dealers, testified:

‘I considered the Osborne, Chzmpion and il
waukee lines when I handled them equal to any other
machines.  After the Harvester Compeny was
formed I had my choice of all the machines it made,
and I handled the Milwaukee because I preferreﬁ
that. They gave good satisfaction and are in use
yet. All of the three lines mentioned could be soid
to-day in our community and have just as much pres
tige as they ever had”’ (R. 300).

Other dealers testified to like effect as to the good rept-
tation and efficiency of tbese lines. (Jenuer, E. 3ll,
French, R. 316, Stoudenmire, R. 326, McCarthy, R. 31,
Beck, R. 328, Gustafson, R. 348, Hyde, R. 333, Sellers, R

296, Nuss, R. 306.)

Mr. Black, President of Avery & Sons, (R. 272), i
Brantingham, President of Emerson-Brantingham C?..
(R. 81), and Mr. Peek, President of Moline Co., (R. 26)
and other witnesses testified to the established &nd fasor
able good will attaching to the lines sold (see 4pp-P
32).

The evidence showed that the Champion, Osborn-e and
Milwaukee Harvester lines had all heen impl'o".ed in de
sign and kept up to date during their ownership b)'fhe
Harvester Company in the same manner as the Melo
mick and Deering lines (R. 185, 186, App. 31, 32)-

The great expense and many years of tribul:.ltlm‘ls 115“11
ally required to perfect a new type of machine I8 v-e-
known to manufacturers. And thia is not all, as stil far
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ther time is required to secure general recognition for the
perfected machine and a reputation in the trade. (Black,
R. 270, Silloway, R. 263, Oliver, R. 234, Legge, R. 187;
Appendix, 34, 33).

The opportunity at moderate expense and without de-
lny to fill in their established spring and fall plow and
tillage trade with fully developed and favorably known
summer goods (harvesting machines) could not have
come to Emerson-Brantingham, Avery & Sous, or Mo-
line, but for the decree compelling the Harvester Com-
pany to seil these lines. It was an opportunity which
these competitors clearly recognized.

Mr. Brantingham testified:

*“We bought the Osborne line because we had the
opportunity to do so ®* * ¢ The Osburne line was
& well known line of harvesting implements in our
territory before we aequired it.”’ (R. 81)

Mr. Taylor, Vice President of Avery & Sons, testified:

 “I advised such purchase. Tbere was no other
line of harvesting machinery for sale which was as
favorably known as the Champion line (R. 89).”

Mr. Peek of the Moline Plow Company testified:

‘“The principal reason that influenced me in rec-
ommending this contract was that it eliminated the
question of a year’s interruption in supplying our
trade, such as would occur in the removal of equip-
went to one of our plants and manufacturing the
old line ourselves. * * * Our company had a
considerable volume of trade and existing connec-
tons and outlets for harvesting machinery which
méggtﬁi)e lost if there was such an interruption.”
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3, SUCCESS TO DATE AND PROSPECTS OF THE PURCHASERS
OF THE CHAMPION, OSBORNE AND MILWAUKEE LINES,

As the Milwaukee line was not purchased by the ic
line Co. until March, 1924, no sales of Milwaukee m-
chines by the Moline Co. had been made at the time the
proofs closed in the case. The Moline Co. howerer, had
had many years of experience with the old Adriance
Platt harvester line. Mr. Peek knew the value of a har-
vester line fo its other business, and understood competi-
tive condifions and business possibilities, Before pur
chasing the Milwaukee line, he made an extended inres-
tigation of its standing in the trade and how the Molire
dealers would view it, and of its cnginecring features, af
fecting efficiency, design and cost. (R. 265.) He test
fied :

‘““In my opinion we will be able to switgh our esz
tablished trade to the Milwaukee line. There may
be exceptions. On the other hand, we will gain mazy
new customers, particularly in the Middle West.
(R. 264.) o ,

“‘Taking all the elements of the situation togetter,
the company’s former position in the 'h.a'rtjesh’;
trade with its Ponghkeepsie line, the possihilities 3'
swifching that trade to the I:Iilwaukee line, the s_tauof
ing of the Milwaukee line itself, the posmbﬂltxtesiine
extending the trade into territory where tha ¥
was better known than the other, the ‘“eSt?rhntsmE
ping point, and any other elements you mg oy
sider, I consider the position of the Moline Cogl%een
in the harvester trade is stronger than it ha
heretofore with its Poughkeespie line. —

T would think we have an opportunity to _111? g
the sale of the Milwaukee line over that en']t?l}epast
the International Harvester Company for l'ie e
few years, for the reason that the Milwankee 1tiorl
not been aggressively pushed by the Int.ernzI
Harvester Company in recent yecars, was ZDEEF
the same salesmen selling the McCormick a.nlE o,
ing, both of which were better known of recent ¥
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but more especially, perhaps, because our whole plan
of selling must attract the best dealers, because the
poor dealers can not buy under our plan, and the
best dealers are going to be attracted by the addi-
tionial margin of profit offered them under our plan.
By the better class of dealers, I mcan tbe dealers
who are able to finance theraselves and obtain the
cash discounts and perform their own service.” (.
263, 266)

Mr. Peek had previously explained a special selling
plan (midway between the Branch House plan and mail
order plan} with which the Moline Co. had had consider-
able success (See App. 33; Rec. 109, 110). He also testi-
fied:

*“We would not enter upon the manufacture of
harvesting lines unless we thought we could sell
them. We think there is a prospect of successful
competition in that line as well as the others with
existing competition. The prospect of trade at this
time I refer to is of goods ordinarily pushed at this
season—tillage goods. The harvester trade does
not come until next summer. We can not fell what
may develop hy that time.’’ (R. 113)

The Moline Company’s expectations of successfully
watketing the Milwaukee line seem justified and con-
firmed by the results of the respective experiences of the
Purchasers of the Champion and Osborne lines. The
¢¥idence on this branch of the case will enable the Court
o judge of the present and prospeetive effect of the sale
of ﬂ.lese lines on competitive conditions from a number
of different. angles:

. (a) The success in obtaining dealer representa-
tion for the lines.

(b) Tbe actual sales to dealers.

{c) The expectations of (the owners.

The snccess of the dealers in selling to the
farmers,

Ad?quate Trepresentation in the retail trade is the first
step in marketing farm implements and the success in
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securing such represcntation may well be considered a
Letter indication of future prospects than the immediats
sales, particularly in a time of depression. The evidence
shows that of the 80 territories specifically Jescribed i
the dcaler testimony the harvesting machines of the
Emerson-Brantingham Company were sold in 33 of then
and the harvesting machines of Avery & Sons were sol?
in 22. (R. 283-285.)

Mr, Brantingham testified that, while the Emerson-
Brantingham Company was not in as many towns as the

Harvesier Company,
““we have, I think, more than one dealer in a {own
handling different parts of our extensive lines. Scae
handle our tillage and not onr harvester line; some
Loth but not our threshers. * * * We have dealers al
over the territory—some good and some not so good
¥ * * 1In 1919, 1920, 1921 and 1922, we were plac
ing binders and Osborne machines with dealers vk
had not handled those machines before snd witk
Osborne dealers whom we had taken over.”” (H.8)

Mr. Taylor testified:

“Since we acquired the Champion line we h%;"e
not sold them to every one of our o0ld dealers. N¢
have sold them to a great many cew dealers. We
have had mo more difficulty in getting nn adeq:al
supply of dealers to handle our harvesting lines
than other lines except that in the new territory
which we had never covered before 1t 15 more ?}u;
enlt for us to get dealers not only on the harvesii
machinery but on our regular line, our old line. Jeil

*We have been snccessful in persuading the &
ers who formerly handled the tillage, cultivating ?I:e
seeding implements of the Avery line to take ot ol
Champion harvesting line, except that :ve'hﬂze Te
sold every dealer the Champion line. dealers,
have bad a great many repeat orders from | eama-
indicating that they have sold the Champl‘:r“e -
chines previously purchased from us, apd Chaz-
constantly obtaining new dealers to handle the
pion machines.’’ (LK. 90, 91)
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Mr. Black said:

““We have added to our list of dealers steadily
since we first took the Champion line, with the poss-
sible exception of 1921, when all kinds of business
dropped off.”" (R. 270, 271.)

Coming now to the actual sales made, the evidence
shows that the number of Champion binders, mowers
and sulky rakes sold by the Harvester Company in 1918,
the last year in which it handled this line, was 1790 or
1% of the total MeCormick and Deering sales in that
vear of similar machines. In 1923 Avery & Sons sold
6,846 such Champion machines, equivalent to 5.3%
of the Harvester Company’s sales of binders, mowers
and rakes in 1923. (App. 36.) These figures show
substantial progress.

In the case of the Osborne line a similar comparison
of all harvesting machines is not significant, as the Os-
borne mower and rake in the hands of Emerson-Brant-
ingham Co. had to share the trade with the Standard
mower and Emerson rake already manufactured by that
tompany. As an indication of the merits of tbe Osborne
line, however, it should be noted that the company was
Planning jn 1923 to discontinue the Emerson rake in
favor of the Oshorne, the trade having shown a prefer-
ence that way (R. 81, 83).

The Osborne binder sales were 1374 in 1918, the last
vear handled by the Harvester Company. (R. 397.) In
the hands of the Emerson-Brantingham Co. the sales
during the first two years, 1919 and 1920, increased to
%22 and 4983, Tn 19211993, during the farm depression,
the Oshorne binder sales fell off greatly, but the same is
tree of the Harvester Company’s binder sales. (R.
405.) The Oshorne binder sales in 1923 were 3.3% of
the McCormick-Deering sales in that year as compared
¥ith only 299 in 1918. (App. 37.)
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Considering the fact that 1920 was the only good vear
since the single dealer rule went into effeet and that the
three subsequent years were abnormally bad, these fig-
ures are significant. They show the possibilities of the
Champion and Osborne lines and Justify the expectations
for greater progress in more normal times, 3fr. Brau.
tngham stated that the falling off in sales in 19°1.199
(R. 84) was not caused by competition of the Harvester
CCompany, hut by the farm depression.

He further stated that while the total volume of trade
of his company in all lines was less in 1922 than in 192],
the business in the harvester lines was slightly better
i 1922 than in 1921 (R. 83). Further the table of Emer-
son-Brantingham sales, Pet.’s 13x. (8)10 (R. 405) shows
an inerease in harvester sales in 1923 over 1922

AMr. Brauntiugham described the beginning of the farm
depression and its effect as follows: .
““In 1921 the price of farm products siumped 7i-
Jently while the prices of other things held up, and
the farmer ouly purchased such farm machinery a8
he was absolutely obliged to do; we found all through
our territory that farmers repaired their old m
chines, bought second-hand machines at avetiol
sales, with the result that there was a frem_end@s
slump in the sale of all farm machinery, which }“’:
not peculiar to our company or to the harvester e
but was erperienced by all companies in oll lines.

(R. 83)

The Governmeut attaches little importance to e
progress of the Champion and Osborne line in 1919 and
1920, because these were good years. At the same
time, it would ask the Court to consider the S.mﬂ .
made during a period of extreme farm depression flg-l -
1923) as proof that no progress may be expeeted in the
fature and as indicating restraint of trade.

v e L] SODah]B
We believe the Government’s position 18 unrea

1 sales
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on its face. Certainly it is not shared by the pur-
chasers of the lines or by any witness in this case, and
there were many, both manufacturers and dealers, whose
experience qualified them to express an epinion.

Mr. Black, President of Avery & Sons, testified:

“Avery & Sons infeud to push their Champion
ling in the future to the same cxfent that we push
our tillage line. In selling the Champion line we
have found it to be an advantage that we have a well-
known tillage line.”* (R.270) * * *

““I do not think there is any question but what we
will inerease our Dusiness on Champion line in the
future, because sinee taking oun that line we have had
three bad years, and with normal conditions we will
have better opportunities to increase our mumber
of agencies, and the agents already established will
sell more harvesting machinery than they have in
the past few years. We have found the Champion
line to be well known in our territory, and the good
will whieh we found in the Champion line has as-
sisted our business generally.” (R. 272)

On the question of ability to sell the Champion and
Osborne lines as distinguished from ability {0 manufac-
ture {considered later), the opinion of dealers on the
ﬁ-ring line seems most pertinent. Many dealers from
different parts of the country testified that they were
Sueeessfully competing in the sale of these lines with
t_he Harvester Company. (App. 38, 39.) A few quota-
tions are here given.®

Peter Glasrud of Northwood, North Dakota, sold 30
DBel'ing binders in 1918. Having becn discontinued un-
der the single requirement, he took on the Emerson-
Brantingham Osborne line in 1919 and sold 28 Osborne
Rachines, He testified: .

“‘Our harvesting-machine business has been about

»
cauiyba,m'“l’ment of counsel most of the testimony of the 81 denlers
282.29«;“ the Harvester Company was reduced to tabulated form (1.
Tepre ~). The testimony of 25 dealers follows and “is abstracted as
Seatative of the testimony of atl”™ (It 203.)
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even with the International since the change. Some
years I have done a little more; one or 1wo years
they probably beat me with one or two binders, W
have had no trouble getting Osborne machines, and
they have given satisfaction to our customers, There
has been no difference in our competition in har-
vesting machines from any other line of imple-
ments.”” (R. 321)

J. C. Beck of Knoxville, Tennessee handled the AMc-
Cormick line in 1919 and sold 77 mowers. Having been
discontinued by the Harvester Company, he took on
Avery & Sons Champion line in 1920 and made sales 1s
follows: 1920, 70 mowers; 1923, 40 mowers. He festi-
fied:

‘“Considering the condition of the farmers during
this period, we feel we have had reasonable success
in marketing the Champion harvester line, and the
machines have given satisfaction. Since we have
gotten the Champion line we have sold to fhe same
customers to whom we formerly sold.”’ (R. 328)

Charles McCarthy of Emporia, Kansas, a Harvester
Company dealer, discontinued under the 1918 deeres,
sold 40 Osborne binders in 1919 as compared to 42 }Jt:-
Cormick binders in 1918. (See quotation from his festr
mony, supra, p. 62, R. 314, 315.)

The Government has only one answer to the foregoing
testimony and to that of the many other dealers wbo fe>
tified to the existence of competitive conditions in the
retail marketing of harvesting machines. It says {Br
119-120) that not enough dealers were called by the de-
fense, that only 47 of Lhe dealers discontinued by .ﬁ“?
Harvester Company under the single-dealer reqWi®
ment testified to their subsequent success In hﬁ-‘ldhn;
" competing harvester lines, The Government eays t%m
these dealers cannot be typical because if all competig
dealers had had equal success, this would be reflec
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by a larger percentage of trade for competitors in its
{abulations of the total country’s trade.

The Government misinterprets the purpose and sig-
pificance of the dealer testimony, Tt is not claimed that
the instaneces cited and others in the record are typical
of the progress of the Champion and Osborne hnes every-
where. The retail contacts for these lines had not yet
been fully developed. But wbat a large number
of dealers in different parts of the country have
actually done with the Champion and Osborne lines
does certainly indicate what other dealers can do
in other places. It clearly demonsirates the merits of
the lines and at the same time the importance of the
dealer in directing the trade to different manufacturers.

It is noteworthy ihat the Government did not eall a
single dealer to testify thal it was impossible suceess-
fully to sell the Champion and Osborne lines or sny of
the other competing harvester lines, or to any lack of
merit or good will on the part of these competing lines, or
to any special difficulties in the way of successful com-
Petition, or that the efficiency aud standing of the dealer
i nat as important an element of success as the testi-
mony indicates.

The Government is asking for additional relie! and
48 2 ground therefor asserts that the Champion and Os-
barne and other competing lines cannot be successfully
50ld in competition wilh ihe Harvesier Company. The
burden of proof was on the Government. By its own
af]mission, 47 dealers out of the total of 4,778 (R. 172)
discontinued by the Harvester Company as a result of
the single-dealer requirement, have testified against the
Government ’g contention., The QGovernment makes no
efort o assume the burden of proving its own ease, but
asks the Court to disregard all of tbis testimony. In tbe
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Steel case, (201 U. 8. 417, 448) the% called two

hundred witnesses out of some 40,000 customers, and this
Court said:

“It would seem that ‘200 witnesses’ would he
fairly representative. Besides the balance of the
‘forty thousand customers’ was open to the Govern.
ment to draw upon. Not having dene so, is it not
permissible to infer that none would testify to the
existeuce of the influence that the Government as-

sertst’’

With their well-known and efficient plow and tillage
lines now supplemented by good harvester lines, with
the effect of the single dealer restriction on local trade
control tested out and its advantages to eompetitors
proved, the reasons for the optimism of the new owners
of the Champion, Osborne and Milwaukee lines scem
clear and well founded. The reasons for the Govern-
ment’s pessimism are neither clear nor well founded.

4—THE UNSOUND BASIS FOR THE GOVERNMENT'S CONTEXN-
TION THAT THE CHAMPION, OSBORNE AND MILWAUZIE
LINES CANNOT BE SOLD IN COMPETITION WITH TEE
HARVESTER COMPANY.

The Federal Trade Commission’s prophecy that’ihe
sale of the Champion, Oshorne and Milwaukee lines
conld have little effect, was hased on two reasons, (1) the
decreasing sales of these lines from 1911 to 1918 and (2}
their higher cost of manufaciure compared to the McCor-
mick and Deering lines. These reasons the Gm:el'ﬂmff“:
adopts in its petition (R. 24) and argues in its hni
(32, 33). But for the helief in their soundness, the P;:;
ent proceeding might never have been b}'ought- e
argument based on diminishing sales is dls(‘tlﬁse-d ‘z
and the alleged higher costs under the next heading {P

95).
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In another part of its petition (R. 17), the Government
makes the charge that the falling off in the sales of the
Champion, Osborne and Mitwaukee Jines was due to an
intentional sales policy 1o suppress them in favor of the
McCormick and Deering. The (Government’s arguments
are inconsistent. IFf the small sales were the result of
itentional suppression, they are no measure of the
success to be attained by different companies energet-
ically pushing the sale of each of these lines.

It is conceded that the trade in the Champion, Os-
borne and Milwaukee lines diminished during their
ownership by the Harvester Company. The evidence,
however, shows that this was not the result of inten-
tion, but that it happened because of conditions beyond
the eontrol of the Company and in spite of their being
equally advertised (R. 183) and greatly improved (R.
182-186; App. 31, 41-44) and in spite of the efforts of the
management to keep up their trade.

The Harvester Company was trying to market the
AleCormick, Deering, Champion, Osborne and Milwaukee
lines through the same salesmen. One man went out to
S?II the five lines and his sales efforts were not equally
divided. As described by Mr. Legge:

“Our salesman would naturally follow the line of
east Tesistance; and if he was assured of a con-
tra‘.’t in a town, the first one he would give the
choice of what he wanted and the second one wonld
take the second choice; and if any line did not hap-
pen to have very much of a trade or following in
that community it secmed to be beyond his ability
to place it safisfactorily. The arrangements with
tbe local deslers throughout the country were made
by these traveling salesmen, with an oceasional ex-
ception when {he branch-house manager might make
a contract,’”” (R. 183)

A secong difficulty of a similar nature arose later
¥hen competitors between 1010 and 1918 took away
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from the Harvester Company more than 5,000 of its re-
Lail dealers and about an equal number were dropped in
the transition from the agency to sale contrac basis of
business. This resulted in bunching several of th
Harvester lines with one dealer. 3. Legge savs:

““The effect of this on the distribution of ihe
Champion, Osborne, and Milwaukee lines was rela-
tively more severe than on the McCormick and
Deering.  Generally speaking, McCormick and
Deering lines were placed with stronger dealers
who were satisfled with their situation than were
the smaller lines of the Harvester Company.”
(R. 212. See also Appendix, p. 23.)

The Government’s case seems to be founded on the
assumption that all divisions of trade are static, and re-
fleet a lasting division of publie opinion as to the merits
of the goods—taking no account whatever of salesman-
ship or of the local dealers’ personal good will.. Noth-
ing could be farther from the truth. Competing ma-
chines often have a comparable good will and recogni
tion of their mechanical merits, but only salesmanshp
energizes good will. The line sold is the line pushed
The evidence of many dealers proves this rather self-

evident fact beyond question.

It thus appears that the sale difficulties from ‘E'-'hlt:)l
the Champion, Osborne and Milwaukee lines suffered It
the Harvester Company organization are the very dife-
oulties which have been removed by the sales of these
lines to other companies. Salesmen of different cﬁml'
panies now go out to sell these machines to separate f;a?
ers us part of a long line of attractive goods. And t:ll
have done it with success. Yet the Govemllfeﬂt 8
contends that the Harvester Company's expenence “1:;
der different and adverse conditions shows it cannot

done.
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5—THE UNSOUND BASIS FOR THE GOVERNMENT'S CONTEN-
TION THAT THE CHAMPFION, OSBORNE AND MILWAUEEE
LINES CANNOT BE MANUFACTURED AT COMPETITIVE
COST.

The question of the ability of competitors generally
to manufacture on a comparable and eompetitive basis
is discussed later (Part VI, infra, p. 147, 148). We here
consider the special charge in the Government’s petition
that the sale of the Champion, Osborne and Milwaukee
lines can have little effeet on competitive conditions be-
eause the Harvesier Company’s own cost records show
‘“the large and increasing factory costs of the two or
three brands surrendered as compared with the factory
costs of the two brands retained’’—McCormick and
Deering. (R. 24) This charge is adopted from the
report of the Federal Trade Commission attached to
the petition, which contains some cost tables pnrport-
ing to compare the factory costs of the different lines
in 1910 and 1918 and showing a considerable increase in
the relative eost of the Champion and Osborne line in
1918 over 1910, (R. 47, 48).

The Federal Trade Commission’s own figures show
that the Milwaukee’s costs were very close to the Mec-
Cormick and Deering.

With respect to the Champion and Osborne costs, the
UGovernment offered no evidence exeept the Federal
'Ijl'ade Commission’s report. While denying the admis-
sihility of this report, the Harvester Company couceded
that the Champion and Osborne costs had been higher
than the MeCormick and Deering and introduced evi-
denee showing that these higher costs were mainly due
fo (1) differences in weight and design which were sub-
$¢quently changed and (2) lack of sufficient production
of harvesting machines and other implements in relation
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lo the capacity of the Aubumn (Oshorne) plant ang
Springfield (Champion) plant, resulting in excessive
overhead. Testimony giving the history of the manufac
ture of the Osborne and Champion machines, the changes
in design, efe., is printed in our Appendix (p. 41-43).

At the time the lines were turned over to the pur-
chasers there was nothing inherent in the designs which
would make them more costly than the McCormick and
Deering, and they were in every respect comparable
(R. 185, 186).

In the last year (1920) of manufacture of the Osborne
machines at Anburn, the factory costs were as low, and,
on some machines, lower than the McCormick costs on
corresponding machines, cven though the quantity pro-
duced was considerably less. This was the transition
year when the Harvester Company manufactured the
machines for the Emerson-Brantingham Company. The
weight and design of the machines had been light-
cned at Mr. Brantingham's request and the inereaset
volume of harvester trade developed by the E.mt'r-
son-Brantingham Co. together with better business
in the other machines manufactured at Aubarn, ?nabled
the plant to operate at 75 per cent of its capacily and
obtain a rcasonable overhead (App. 42). ABS‘fmmg i
reasonalle quantity production sufficient to permit of .tbe
best labor-saving equipment, the relation of Pl'o{]”c“fm
to the capacity and layout of the plant: is one ofﬂtnlf:
most important clements in costs, more importaut tid
total quantity production (infra, pp. 147, 148). )

The Fedcral Trade Commission drew its swcgpgsﬁ'
conclusions that lower eosts on the Champion an ding
borne machines could not be obtained, without.accoi o
any hearing to the Harvester Company and “.]]:ho;ghel'
investigation as to whether the causes of the
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costs were of a permancnt or temporary nature. (1.
199, 200, 617)

In attaching importance to the “‘increasing costs’’ of
the Champion and Oshorne machines befween 1910 and
1918, the Commission strangely overlooks one of the
obvious and prineipal causes disclosed in its owm re-
port, namely, the decreascd volume of sales and conse-
quent small production. Its own tables show that the
ramber of Champion binders, mowers and rakes manu-
fectured in 1918 was only 2,880 as compared with 23,927
in 1910, and the number of Osborne machines 12,869
in 1918 ¢compared with 49,98% in 1910 (R. 43, 44). It
was this very condition resulting in excessive overhead
vwhich led to the Harvester Company’s efforts to fill in
the production program at the Auburn and Springfield
plants with other implements (App. 42, 43). And, con-
versely, the filling in of the production at Avery’s
Louisville plant and Emerson-Brantingham’s Rockford
plant, was onc of the desirable results of adding a har-
vester line to their other limes.

The Harvester Company’s evidence, previously re-
terred to, stands uncontradicted. If the Government
bad any doubt as to whether the causes of the high
tosts of the Champion and Osborne lines in 1918 were
of a permanent or temporary nature, it bad the oppor-
tunity of proving the actual costs obtained by Avery &
Sons  and Emerson-Brantingham  since they have
faken over the lines and manufactured. them. Mr.
Brantingham and Mr. Taylor, Vice President of
Avery & Sons, were called by the Government as wit-
fesses. By them the Government proved the fact that
f!le)* were manufacturing the Oshorne and Champio.n
lnes at Rockford and Louisville respeetively, but it
Pressed itg investigation no further (R. 82, 88). In spite
of this record, the Government still contends in its brief
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that the purchasers of these lines cannot manufactore
them on a competitive basis because the Harvester Cop.

pany in eertain prior years had higher costs on these
machines,

6.—VARIOUS CONTENTIONS OF TEE GOVERNMENT
ANSWERED.

In support of its contention that the sale of the Cham-
pion and Osborne lines can be of little effect, the Govern-
ment makes a number of miner points which are here
discussed,

(1) On page 39 of its Brief, the Government objects
that the Osborne line contained no headers or push bind-
ers and ‘‘consequently the Emerson-Brantingham Com-
pany entered upon ifs career minus those important ms-
chines.”” The record shows these machines are of small
and diminishing importance. In 1923 the Harvester
Company's sales of push binders and headers were only
1,040 as compared with 30,161 grain binders.

(2) On page 41 of its Brief, the Government asserts
that Avery & Sons were only assembling, not manufac-
turing, the Champion line, citing the fact of buying cer
tain malleable castings and rake teeth from the Ilar
vester Company. This evidence falls far short of sup-
porting the statement that the machines are merely beig
assembled. Many manufacturers buy malleables or othe!
parts. Mr., Black testified (R. 270), *“We added to t':m;
plant at Louisville for the manufacture of the Cham};l(l-
binders, mowers, and rakes, and commenced mant 3;
turing that line in 1921.>’ What Mr. Tayler, Vice Pl;i e
ident, said was that ‘‘These machines are notsm&”
entirely from parts manufactured by Avery & O;ak _
(R. 88.) Mr. Brantingham testified, “W? are n;‘f -
ing the Osborne line practically in its entirety. '@
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pick up some parts from other suppliers—very few from
the Harvester Company.”’ (R. 82.)

(3) The Government asserts (Br. 39) that the Cham-
pion line ‘‘was transplanted from an already nnfavor-
able situation at Springfield to a still more unfavorable
location at Louisville,”” and implies that the same was
true of the Oshorne line. Mr. Black, President of Avery
& Sons, testified (R. 270) that- Louisville was
where flieir other lines were mannfactured and “‘an
advantageous point on account of favorable freight rates
into tle consuming territory’” and that they had added
various lines to their original line in order to make mixed
carload shipments and ‘‘give our entire organization em-
ployment during the greater portion of the year.” The
¢vidence shows (R. 187) that tbe reason Mr. Branting-
ham did not wish to buy the Auburn plant was because
the transfer of equipment to his factory at Rockford
would bring his source of production to the heart of the
grain-growing territory for the domestic trade and was
a “far better point to manufacture’’ as he did not ex-
Pect to push the Osborue line in the foreign field.

(4} Following up its complaint that the failure to sell
the Auburn and Springfield plants was ‘‘a distinct de-
Parture from the decree’’ (supra, 8) the Government
tomplains (Br. 36) that if these plants had been sold as
intended by the decree ‘‘the purchasers might have
launched at once into the manufacture of harvesting ma-
¢hines as competitors.”” The reasons why the purchasers
of the two lines preferred to remove the manufacture
t0 Rockford and Louisville, respectively, wherc their
other implements were being manufactured, are appare.nt
from the evidence just referred to, The ecenomic wis-
dom of transferring the lines is evident. The very thing
¥hich the Government complains of ag making the decrea
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ineffeetive, is helping to make it effeetive and erente
lasting and efficient competition.

(5) The Government complains that the greater part
of the Oshorne and Champlon machines sold by the pur-
chasers were manufactured by the Harvester Compaar.
This was a necessary step in making the sales and en-
abling the purchasers to transfer manufacture to more
desirable points. If the Harvester Company, on finding
that the Emerson-Brantingliam Company and Avery &
Sous did not wish to purchase the Auburn and Spring-
field plants, had refused to manufacture the machines
during the transition period, the result would have been
that these lines wounld have been dropped out of the trade
for one or two years. What the Harvester Company did
was in furtherance of the decree. It was trying 1 good
faith to preserve the valne of the lines and assist the pir-
chasers in taking them over and entering the field under
favorable conditions. If it had taken the opposite coutse,
it 1s safe to say that the Government would have cl"lfl‘
eized its action even more severely and with some justice.

The Government states (Br. 37) that the Ilarvester Com-
pany furnished Emerson-Braatingham with Osbox:ne nfﬂ:
chines for the years 1919,1920, 1921 and 1922, and implies
that the Harvester Company continued to m{mufactur;
their requirements for four years. The oxhibit re_fecli‘res
to (Pet. Ex. (S) 13, R. 420) shows ou its faee that ltp::;.
not purport to show the year of manufacture. o
tioner’s own exhibit (S) 66, (R. 476) shows that 0111{ y;r-
small quantity of machines were furnished by ll;er "
vester Company after 1920 and most of these Hokinds
foreign trade. Only 129 harvesting machines of a ey
were furnished for the domestie trade. ']_‘herf]:1 lf e
ing to rehnt the most reasonable inferc:}nce t 2\,-iousl':'
small and fival shipments were of machines pr !
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manufactured, the shipments being delayed because the
farm depression was delaying Iimerson-Brantingham’s
disposition of the same.

(6) The Governmeni comments (Br. 41} on the fact
that the Emerson-Brantingham Company owed the Har-
vester Company substantial amounts at the time the
evidence was taken. The evidence shows that the equip-
ment purchased had been fully paid for (R. 83) and that
this indebtedness was the unpaid balance of the purchase
price of machines manufactured by the Harvester Com-
pany during the transition period. The delay in paying
these amounts was also a result of the unexpected and
sudden farm depression. Mr. Brantingham testified (R.
8) “*the only financial relations hetween our company
and the Harvester Company is that we owe them some
money from buying of them in 1920, and our collections
being held up we were unable Lo clear it up as we should
have done,”” The freezing of assets and inability to meet
Payments when due were one of the common and most
obvious features of the business collapse. lcre again
the Harvester Compuny is being eriticized for aeting I
good faith in furtherance of the purpose of the deerge. If
it had taken the opposite course and embarrassed the pur-
thaser of the Osborne line by insisting on immediate
Pafment, it wonld now le criticized by the Government
Ve more severely.,

(7) The Government argues that the manufacture of
ackines for the parchasers during the transition period
followed by the delay in paying for the same, created a
l"e]ationship of agency and that the purchasers of the
lines were ““mere sales agents’’ for the Harvester Com-
Py (Br, 40). The tramsactions were bona fide sales
and there ig nothing whatever in the record to justify the
Government s characterization. The Government would
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have the Court beliove that the two large implement oo
panics which have purchased the Oshorne and Chan-
pion lines have been conspiring against their own iner.
ests to spend large sums in constructing buildings and
securing a trade for the benefit of the Harvester Coe-
pany.

(8) The Government complains (Br. 42) that the Os
borne machinery and equipment purchased by the Emer
son-Brantingham Company only amounted to $150,139.10
and that the Champion machinery and equipment pur-
chased by Avery & Sons only amounted to $95,711, and
it calls attention to the fact that these amounts wer
less than one-tenth of 15 of the invested capital of
the Harvester Company. The purchasers already had
their own plants and general equipment, all of which
could be used in the manufacture of harvesting ma
chines as well as their existing lines. All that ther
needed to purchase and did purchase was the patterss.
dies and special equipment. From the sf:andl}'-"fﬂt of the
purchasers, the less money they spent in equipping them-
selves, the Jess the tax on their resources and the greater
their ability to compete. From the standpoint of thet!
Harvester Company, the purchase of a ]a.rger amouur
of equipment would not have diminished I8 asscls 0

form from
resources, but would only have changed their 10 b de
property to dollars. It was not the Pul‘lfose Of'; :ders
cree to deprive the Harvester COmPan.? s stock :;ecref
of their property without due compensation. The o of
provided for a sale at a fair price to be agreed up(Jo’urt
in case of failure to agree, to be fixed by the

(R. 387).
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PART V.

PRESENT COMPETITIVE CONDITIONS,

The consideration of present competitive conditions is
“divided into two sections which are here first outlined
and later discussed. Under Section A is considered the
character and extent of actual competition throughout
the conntry as described by (8) competitors, (b) officers
of farm organizations and (e) local dealers,

The beneficial results, to obtain which the law seeks
to maintain' competition, are ordinarily realized when a
number of manufacturers are actually covering the field,
seeking the trade of the same customers, offering in-
ducements therefor and enabling customers to choose
with whom they deal. The Government’s testimony did
ot go into this ultimate and mest important phase of
competition. Believing that the court would not wish to
pass npon the question of “‘compelitive conditions’’
without evidence of actual competition on the field, the
Harvester Company introduced-extensive testimony cov-
ering this matter from all angles. It stands uncontra-
dicted and convincing. It shows:

(1) That active and keen competition for the trade of
the local dealer and farmer in harvesting machinery ex-
ists thronghont the country.

(2) That neither competitors, local dealers nor farm-
es have observed any difference between the competi-

Fif'ﬂ In harvesting machinery and that in other kinds of
Implements, N

(3) That competitors and others consider the Har-
vester Company’s competition to be fair and free fr0.m
any objectionable trade practices. No evidence was in-

trodunced o the contrary.
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In Section B are considered some of the princigal
changes which have come abont in the evolntion of the
implement industry since the Harvester Company was
organized in 1902 and mainly sinee the original proceed.
ing to dissolve the company was filed in 1912—changes
which are having and must continue to have importsn!
effects on competitive conditions:

(1) New methods of distribution, both wholesale azd
retail.

(2) The declining importance of the old types of bar-
vesting machinery duc to the diminishing field brought
about hy the causes mentioned hereafter.

(3) The increasing importance of plow and tillage
lines as leaders in the long line.

{4) The entry of the tractor as a leader and the in-
portant new retail outlets opened to competitors by L‘he
sale of agricultural implements by the Ford sgenties
handling the Fordson tractor.

(5) The effect of the merger of the harw;sting ma-
chine business into the full linc implement Lusiness.

x-
SECTION A. CHARACTER AND EXTENT OF PRESENT 0
PETITION IN HARVESTING MACOINES.

1.—COMPETITION AS DESCRIBED BY com.rpml*roli-“_L

The Government called no competitors to testify elthe'r
as to the character of competitive conditions generall?;
or as to the existence of any restraint of trade or unf:;li
practice. The Harvester Company, on the other -hitel:
called many eompetitors who testified that t.he Ha:; imn
Company’s eompetition was fair, that active anm te
competition existed and that they were 3“"- t-o compe
successfully under existing compctitive conditions.
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Testimony of this character, coming from witnesses in
ihe best position to Lknow the facts, is most cogent.
Judge Buffington in [nifed States v. United States Sieel
Corporation, 223 Fed. 55, 64 said:

“Now as trade 1s a contest for it betwecn difierent
persons, and the gain of that trade by one means the
loss of it to another, it follows that the person who
best knows whether the man who gained it, gained
it fairly, is the man who lost it. If there is meo-
nopoly, if unfair business methods exist, if the course
of trade and fair trading is throttled, we can find
proof of it from husiness competitors. Trade com-
petitors are the first to feel the pinch of unequal,
unfair, and undue yestraint of the natural and nor-
mal course of trade. Being the first to suffer, they
arc the keenest to condemn.”’

Mr. Bradshaw, General Manager of Masscy-Harris
Company, testifiad :

“The competition of the Harvester Company is
keen in the lines in which we compete with it in the
United Statics. We have regarded it as fair. Busi-
ness these days is hard to get, and every concern
must compete keenly for it. We have competition
not merely from the International Harvester Co;n-
pany, but from all the other implement companies
in the States, but T would not say that the competi-
tion is any more scvere with one than the other.”’
(R. 257) .

“Competition in tbe harvester line in the United
States is about the same as in the other lines of agri-
cultural implements we make and sell. I know of no
obstruction {o the free competition in the United
States in the sale of agricultural implements. We
have no inteniion of abandoning the manufacture
and sale of harvesting machines in the United
States.” (R. 237)

On Cross-examination he testified:

“By ‘severe’ competition I mean that all imple-
ment companies are seeking business keenly, one
a8 much as the other. Ve find other companies
besides the Tnternational are pretty well over the
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territory where we are. Avery C'ompany would not
sell as many machines as the International, but
they would be just as keen in the districts where
we encountered them.”” (R. 258)

Mr. Silloway, Vice President of Deere and Company,
testified:

“We expect our percentage of the business in
the harvester line to increase in the future, provid.
ing the Ilarvester Company is obliged to operate
with one dealer in a town—if it has more I am not
50 sure. There is active competition on all lines of
agricultural implements. I know of no difference in
the character of competition in the harvester line
from that on the other agricultural irmplements we
make. There are some localities where we feel the
competition in the harvester line of companies other
than the Harvester Company more than we feel ifs
competition.”” {R. 260)*

On cross-examination he gaid:

““I don’t think that the Harvester Company lines
are so much more favorably known that if that pro-
vision were abrogated there would be a real danger
of their displacing the Deere Company with dealers
now handling the Deere line, but we know positively
that with the Harvester Company confined to one
dealer in a town we can compete with them. We
prefer the certain to the uncertain.”” (R. 263.)

My, Black, President of Avery & Sons, testified:

“We meet with competition in the sale of agr-
cultural implements which extends to every line ¥e
handle. We have fewer competitors in the harvester
line than in the tillage lines, but there is no dlﬂ'ef%
ence iu the character of the competition. Many of
the tillage companies do merely a local business.

(R. 271)

My, Peek, President of the Moline Compall}’! has
already been quoted to the effect that since the single:
dealer restriction of the 1918 decree went into effect,

it @
*Ser Appendix (p 45) for testimony of dealers shp“’iﬂg “ﬁ;e’; 1
a, common occurrence for different makeg of harvesting mAc
have the leed in diferent loecalities.
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the door of opportunity for competitora in the harvester
trade is substantially the same as in other lines of im-
plements generally (supra, p. 65, R. 266).

Called as a witness by the Government he further tes-
tited on cross-cxamination as follows:

“We have goods to sell and we think we are mak-
ing & good line, as good as anybody in the trade.
Relatively I do not know of anybody who bas any
better prospect than we have now.'”” (R. 109)

“With this new financing and plan of operation
I have no doubt of our ability to manufacture suc-
cessfully in competition with existing competitors
under present conditions or conditions which are
likely to arise.

“‘Deere & Co. are one of onr larger competitors.
They manufacture a full line. Some of tbeir plants
are in the same town as we are. I was once con-
pected with that company and understand its busi-
ness farrly well. What I have said with regard to
our ability to compete successfully applies to the
International Harvester Company as well as to
Deere & Co.”” (R. 111)

He also said;

“In my opinion we will be able to switch our
established irade to the Milwaukee line. There may

exceptions. On the other hand, we will gain
Many new customers, particularly in the Middle
West.”” (R. 264)

r. Bramtingham, President of Emerson-Branting-
bam Company, testified:

“We have found the competition of the Harvester
qulﬂnany fair.”” (R, 84) )

e have found very active competition in ali
lines we make. We have dealers all over the terri-
tory—some good and some not so good.” (R.84)

e lessening of our trade in 1921 and 1922 was
lot cansed by any unfair competition by the Har-
?E‘s‘ter Company, but by the reasons I have given.

1 I know of no obstruction te tbe full and fre‘e
P'ay of competition in the barvesting machine busi-
1€ or any other branch of the agricultural imple-
menf business.’” (R. 84)
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““In 1919, 1920, 1921, and 1922 e were placing
binders and Osborne machines with dealers who had
not handled those machines before and with Oshorpe
dealers whom we had taken over.

“‘The active competition was furnished by the
competitors T have mentioned.”” (R, 84)

Thowmas K. Nelson, a part owner of the Fleming Com.
pany, a small company making sweep rakes, stackers,
hay balers, ete., testified to certain advantages of a small
concern and as to competition said:

““IWe have not found competitive eonditions in the
rake and harvester line any more difficult for a con-
cern like ours to meet than they are in the plow and
tillage line. I mect more competition outside of the
International Harvester Company, some small com-
panies making sweep rakes, such as the Jenkins
Manufacturing Company, Chillicothe, Missouri; the
Superior Manufacturing Company at Linneus, Mis-
souri; and Collins Plow Company at Quiney, Tli-
nois.”’ (R. 273)

Harding Allen, of the C. G. Allen Company, an old
concern manufacturing sulky rakes, machine tools, ete,
at Barre, Massachusetts, called by the Government, tes-
tified that after aiscontinuing their rake line because of
factory congestion in 1921 (R. 128), they resumed its
manufacture in 1922 at the earnest request of customers.
He said:

“Since tlie Harvester Company was or_g?lmzed.m
1902 we have been in constant competition with
them, excepting in 1921, and have found that com-
petition absolutelv fair. Qur decision not to mant
facture rakes in 1921 was not based on any urfar
competitive methods of the International Harvesiif
Company, nor upon our inability to compete ¥
that company. T know of no reason why a sma
manufacturer of rakes of goed quality In my local:
ity cannot compete successfully with the Interna-
tional lIarvester Company.’”’ (R. 129)

The replacement of grain hinders by harvester
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threshers is discusscd later (infra, pp. 118, 119) as one
of the important new developments in the industry. At
this point we consider only the character of the competi-
tion. Mr, Giftins, Vice President of J. 1. Case Threshing
Machine Company, one of the largest and strongest com-
petitors in this new field, testified:

“There is good, strong competifion in the sale of
harvester threshers; very much the same as we meet
in other implements. We have found it possible to -
sell our machines in competition with the Harvester
Company’s harvester machines, There are a few
spots where we got considerahly more trade than
they. In places we have felt the competition of Mas-
sey-Harris and Holt more than the Harvester Corn-
pany. We look for considerable expansion and io-
crease of the business of our company in these new
machines,

“We have heen competing for years with ihe In-
lernational Harvester Company in threshers and
some other machines. We regard the Harvester
Company as good, hard competition, hut clean and
honorable and fair competition in every way. We
think the standing and good will of the Case thresh-
Ing machines give our company a good advantage
In entering this new field. The goad standing of our
company in the thresher business gives us as fa-
vorable an entry to the harvester-thresher ficld as
the good standing of the Harvester Company in the
harvester business.”” (R. 280-281)

“The field for sale of these machines has not yet
been filled fo any great extent. They are still using
the old separate threshers, headers, and binders. As
the machines now in use wear out and the farmers
are finaneially able to buy new equipment, I think
the trade in this dry territory will very largely run
;got)he harvester-thresher tvpe of machines.”” (R.

rljhe conditions which are deseribed by these eight com-
Petitors as those of active, keen and stimulating competi-
tion, the Government would have this Court characterize
3 absence of competitive condilions.
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Mr. Legge, President of the Harvester Company, with
33 years of experience in the implement business, testi-
fied that, taking account of the centering of the harvester
trade in a number of substantial long-time eompanies
and otlier changed conditions, he considered competition
on a sounder and more secure basis than it had ever
been in his lifetime; that the competition prior to the
organizntion of the Harvester Company in 1902 was spo-
radie, certain companies competing in one territory and
others in another but with no more lines being offered to
the farmers in any one locality than at present. (R. 19,
196, Appendix 43, 46)

This testimony, as to the actual eompetition of a num-
ber of harvester companies at all points throughout the
country, is corroborated by the testimony of eighty-one
dealers from sixteen grain-growing states. These deal-
ers told of the competition in their own and surround
ing towns. (R, 282-283}

2—COMPETITION AS DESCRIBED BY OFFICERS OF FARX
ORGANIZATIONS.

The farmer’s own observations as to competition for
his business are important.

J. R, Howard, a farmer of Clemons, Towa, was Presi-
dent of the Iowa Farm Bureau in 1917 and Presidext of
the American Farm Burcau from 1919 to 1923. The né-
tional organization had a1 membership of over a million
farmers, The state organizations are unit members ?f
the national organization, electing its executive comumit-
tee. (R. 334) If any restraint of trade or unfair trade
practices existed in the implement industry so vital to
all farmers, it is rcascnable to assume they would have
come to the attention of this executive committee and
have been a proper subject for consideration and com
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plaint. The committee intercsted itself actively in nrg-
ing implement manufacturers to meet the farm crisis
withlower prices. (R. 339, supra, pp. 50, 51.) Ay, How-
ard testified:

“In my experience as a farmer or from my wide
acquaintance and association with farmers of the
U'mted States or from my investigation of the re-
cent and still eontinning conditions of the farm in-
dustry 1 do not know of any injury or damage to
the farmers that is aftributable in any way to the
International Harvester Company.’” (R. 335.336)

C.I. Gustafson, of Lineoln, Nebraska, a former Presi-
dent of the Farmers' Union in Nebraska, member of
the State Board of Agriculture, chairman of the Farm
Nachinery Corumittee of the State Legislature, and at
the time of the trial marketing director of the Farm
Bureau, tostified :

“My experience as a farmer for many years and
8s president of the Farmers’ Union States Ex-
thange brought me in touch with implement deelers
and their competitive conditions. I am familiar
with the machinery generally offered for sale in Ne-
braska, Among the lines sold are the International,
John Deere, Lean, B. F. Avery, Emerson-Branting-

Minnesota State Prison, and Madison. Also
there are a number of branch houses at Lincoln
handling tractors and threshing machines. It is my
observation that any make of these machines is
avﬂ‘k’hle to any farmers in the State.”” (R. 347)

I would say that competition in the harvesting
business is ag keen as ever, although it is probably
froe that the number of companies engaged in it has
f.ecllﬂed. I think the competition between Interna-
onal, Deere, Massey-Harris, and Emerson-Brant-

laiﬁi)lam 15 a5 keen as cver, if not more s0.”” (R. 348-

For. tes.timc,n}, on this point of otber officers of farm
gamrations gee Appendix, p. 47, 48.
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3. —COMPETITION AS DESCRIBED BY RETAIL DEALERS.

Eighty-one retail dealers were called by the defend
ant. They were from all of the prineipal grain
growing states and handled various lines of harvesting
machinery. The testimony of only {wenty-five of these
dealers is included in the rceord together with a siipu
lation that they are representative of all (R. 293), and
twelve tables tabulating the testimony of all eighty-one
were by agreement of counsel included in the record as
a correct summary of their testimony on the points cov-
ered by the headings to the tables. (R, 282-293) For
deseription of these tables see Appendix, p. 49, 50.

The testimony showed that:

1. Three to five of the principal harvester lines
were heing sold in almost every locality and i some
localities more than five lines. (Table I, R. 283}

2. Competition was active and similar to that it
othier agricultural implements. (Table IL R. 283)

3. The good will of the local dealer is important
as is his ability to shift his trade from one line {0
another. (Table 3, R. 286) . ;

4. A very general opinion prevails that any o
the principal and well known harvester lines can,
and are being sold successfully in compehtmg wit
the Ilarvester Company lines. (Table 4, R. 287}

Reference Las already been made to dealers who took
up and successfully handled the Champion and OS]J'_JW
lines. (Supra, pp. 89, 90.) A few quotations are here gved
from dealers handling the Dcere, Minnesota, Masser-
Harris and Moline harvesting macbine lines. .

E. I. Polson, a dealer of Terre ITaute, Indiana, .Pres'l-
dent of the Indiana Tmplement Dealers Associatmr.l u
1922, handled the McCormick line prior to 1919 snd sinct
then the Deere. He testified:

“T could have continued the International if Ihf{g

wanted to, but I preferred the Deere. ha% sgn-
the Deere tillage lino for a good many years.
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sider the tillage line more important than the har-
vester line in the implement business, and I think the
Deere tillage line 1g the most popular in my part
of the country.” (R. 304-305)

“Sinee I changed from the Tnternational line to
the Deere T have sold binders and mowers to people
who formerly used the Imtermational. I have kept
my enstomers. I had mo trouble in obtaining bind-
ers, mowers, and rakes to supply my trade and have
been able to give serviee to my customers.

“In my town Penticost & Craft were selling the
International. The Massey-Tlarris line was gold by
Reis, A mile west the Molines were sold. T think
in selling harvesting machines we get our share of
the trade. There is no difference between the com-
petitton in the harvesting machine line and that in
tillage lines,”” (R. 303)

“In the implement dealers’ conventions I became
acquainted with all of the different dealers who had
been discontinued as Harvester Company dealers.
Throughout the State of Tndiana vou will find in
almost every town dealers sclling the Deerc line of
harvester, The Massey-Harris and Moline are not
sold so generally as the Deere.”” (R. 305)

Mr.R. G. Kuss of Madison, Wisconsin, testified:

“l am secretary of the Wisconsin Implement
Dealers’ Association, and have been for six years.
My work has brought me into contact with imple-
ment dealers from all parts of the State. * * °

“We have handled the Minnesota State Prison
harvester Yine one vear. That is a new machine in
our territory, and T have met with fair suceess in its
Wiroduction. I sec no reason why an experienced
Implement dealer ean mot sell the harvesting goods
of other companies in competition with a dealer
ham:]hng International Harvester Company’s har-
vesting machines. Ve have done it and other deal-
®IS are doing it. The field is absolutely open for
Selling harvesting machines of other companies in
tompetition with harvesting machines of the Inter-
National Company.** (R. 306) * * *

4.J. Kleinjan of Durant, Towa, 3 McCormick dealer,

1Seontinued under the 1918 deeree, took np the Massey-
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Iarris line and for four years competed with the Me.
Cormick dealer handling the MeCormick and Deering
lines. He testified:

“‘In 1919, the last year I sold the Deering machine,
I sold twelve Deering binders. In 1920 I sold ten
Massey-Harris. I do not remember the number of
mowers or rakes, but I think the sales were in {he
game proportion. My sales of binders in 1920 were
Just about the same as tbose of my competitor.
Since 1920 I bave sold more binders and mowers
than he did.”” * * *

““I sell Massey-Harris machinery, binders, and
mowers to customers who formerly bought the In-
ternational.

‘I have been able to get enough binders and mow-
ers from the Massey-Harriz Company to supply my
trade, and they have given satisfaction, ard I have
been able to give proper service.” (R. 313)

@. P. Josselyn of Rochester, Minnesota, a discontizued
Deering line dealer, handles the Moline and AMinmesota
harvesting machines. He testified:

“¢Since 1920 we have met with very good success
in gelling our harvesting msachines, except that the
crops have been light and there has been a decrease
in the quantity of business with all of us. Our sales
have compared favorably with those of the dealer
handling the International line of harvesting mé
chines.

““Based on my experience, I think any capable
dealer can sell any well-made line of harvesting mé-
chines successfully in competition with the Interns
tional Harvester Company. :

“‘T could sell the Milwaukee line of barvesing
machines successfully in competition with a dealer
handling the International harvester line. )

‘‘We handled and sold the Milwaukee corn };,.mder
som)e years ago and found it a good binder. (E.
317

For testimony of other witnesses as to competitive
conditions, see Appendix, p. 45-52.



115

sECTION B. IMPORTANT CHANGES 1N THE EVOLUTION OF

THE IMPILEMENT INDUSTRY WHICH HAVE AFFECTED
COMPETITION IN HARBRVESTING MACHINES AND WILL
CONTINUE TO DO SO.

1.—-CHANGED METHQDS OF DISTRIBUTION.

In 1911 practically all implements were marketed
hrough dealers acting as commission agents who
wld to the farmers for the account of the manu-
lacturers, By 1917 practically all implements were
old to the local dealers. This development of the
acal dealer into an independent merchant was brought
tbout by a number of causes, improved roads and trans-
wrtation centering the trade in the more important
owns and away {rom the eross-road agenecies, improved
tedit facilities for the local dealers through the Fed-
'l Reserve Act, etc. As one of the results, the dealers
'ave been stronger and able lo carry better stocks, par-
icalarly repair stocks. This has lightened the burden
{ the branch house service of the manufacturers so
hat  large number of branch houses is less of an ad-
antage than formerly., (R. 193) The Government has
winted to the larger number of branches of the Har-
'P-s.ter Company as an advantage preventing free com-
elition. There is no evidence that competitors have in-
ufficient branches, The evidence is all the other way.
‘R' 271, 193, 259) It further appears that the Harvester
“mpany is burdened with a numher of branch houses
t“_ught well do without but for the local feeling against
heir abandonment. (R, 193)

'Ithe conditions above noted have made possible a new
eliing plan—the partial service plan-—~which has heen
olowe] for several -years by a number of implement
Mpanies: Moline Plow Co., Minnesota State Prison,
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Case Plow Company, Oliver (‘fompany, Janesville Com.
pany. (R. 110, 192, 193, 299, 308)

The differences between the so-called ‘‘partial serv.
ice plan’’ of distribution and the plan of distribution
used by the Harvester Company and most of its prin-
cipal competitors are as follows:

Under the latter plan the machines are nsually
shipped from the factory to branch houses and from
tliere distributed to the dealers in the hrauch-house ter-
ritory. The manufacturer furnishes the dealer with ex-
pert help in setting up and repairing the machines. Due
to the fact that the branch house is usually not very
remote from the dealer’s place of business, the dealer
need not keep as large repair stocks on hand as he
would if he were depending upon the factory lo furnish
him repairs. The theory of this mecthod, as My, Legge
said,

‘“is to bring the source of supply nearer the cot-
sumer and give better service so he can obtain re:
pairs more guickly and expert assistance in ease of
difficulty.”” (R. 192)

Under the partial service plan, machines are usuallf
shipped to the dealer directly from the factory and are
sold for casb instead of on time. The dealer affords the
farmer most of the necessary service and expert help
in repairing machines, cte., and therefore must keep ol
hand a larger stock of repairs than is necessary in thﬁ
case of the other plan of distribution. In veturn for this
the dealer is charged a less price for the goods. The
theory of this plan is

“‘that the local dealers should supply the servict
rather than the manufacturer, in consideratlon 8
which he is given a lower price as compar‘*d} “:se
competitive goods sold throngh the branch-ho
system.”” (R. 193)

The evidence shows that the partial service plan 8P
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peals to a considerable number of good dealers (R. 266,
203, 307) and that if is impracticable for the same
company to employ more than one of thesc plans in
marketing ifs produets. It must choose the one or the
other (R. 269).

§—DECLINING TMPORTANCE OF THE OLD LINE OF HAR-
VESTING MACHINES.

The types of harvesting machines manufactured
by the five companies whose properties were ac-
qured by the Harvester Company in 1902 were
grain binders, licaders and push binders, corn binders,
mowers, sulky hay rakes and reapers. The restraint of
trade alleged to exist by the Government is with respect
to these lines and principally grain binders.

New developments in the industry and changes in
ariculture have lessened and are lessening the total
trade in these lines ard their relative importance as a
part of the full line. 1f restraint of trade werc proved to
wist, the diminished importance of the artieles would
ﬂ_“t excuse it. But when the issue is whether competi-
ton is restrained or likely to be restrained in a
fev machines forming a part of a long line, the matter
OF their diminishing importance is most relevant. A
dlﬂ'er-ent places in this brief several declining trends are
fentioned which are here distinguished for clarity:

8. The Harvester Company’s declining percent-
ages of trade in the above mentioned old line har-
:iisnt_mg machines—reflecting the growth of competi-

b. The declining total trade in those machines,
Teducing thejr importance to dealers and the trade
generally as leaders. '

Ce' The declining percentage which the Harvester
{ OMpany’s business in the old harvester lines bears
ou 18 total implement business, reflecting its devel-

Pment into a full line company, and alse its dimin-
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ishing trade in the old lines for the reasons last mep.
tioned. Tle old harvester line was 924 of the com-
pany’s implement business in 1903. Tn 1923 it was
only 20.3%. (Defts. Ex. (8) 15, R. 591-394). Obyi.
ously sales policics as to the harvester line must be
subservient to the success of the full line,

It is the second point, the diminished and still dimin.
ishing total trade in the old line harvesting machines
which is here discussed and the reasons therefor noted.

Grain Binders and Ieaders. The use of grain binders
and headers is diminishing for these reasons:

(1) This business has come more and more to 4
replacement basis as the new areas of the country
coming under cultivation have been exhausted
Practically the entire couniry is now on a replace-
ment basis. (R. 203, 289)

(2) The increasing diversification of erops. The
first crops raised on land brought under cultivation
are small grains. As diversification follows, the nse
of the binder diminishes, and as there is & strong
tendency throughout the country in that direclion
the field for binders and headers necessarily be
comes more restricted. (R. 203, 283) ,

(3) The evidence shows that the improvements
in machines and the better care taken of them has
greatly increased their durability, the rate of re-
placement Dbeing thereby diminished. (R. 174 295,
299) .

(4) The evidence shows that grain binders of
wider swath are drawn by tractors and that, whes
s0 drawn, they move considerably faster, with the
result that one tractor-drawn binder x\'lll.cut an ared
twice as large as a horse-drawn binder in the sane
time; and that such use of tractors is increasié
(R. 175, 295) . bine

(5) The harvester-thresher is a new mic n
combining in one operation the cutting and thre .
ing of the grain and performing these two OPE!
tions in much less time and with much less erp%ﬂrss‘t
The Harvester Company, although one of the et
in the field, had only 33.8% of the harvgster—threth "
trade in 1923 (Gov. Br. 154) and therc is no qués
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ag to the strength of the companies competing for
the business. (R. 279-282, 257)

As to the importance of this new machine, all wit.
nesses agreed that it would supersede the binders and
hesders in the dry grain territory—all of the United
States west of a line drawn through central Texas, Kan-
sas and Nebraska to the Canadian border, (Gittins
R. 280, Legge R. 203, Bradshaw R. 256, 257} About one-
third of the country’s grain crop was grown in this
ferritory when the testimony was taken. (R. 203.)

Itis natural to expect a westward shift in grain grow-
g to take advantage of the low costs of production
brought about by the harvester-thresher,

Howers and Rakes. The total United States demand
for mowers and rakes of all kinds has been reduced by
several of the same causes affecting the binder, namely,
increased durability, increased efficiency when operated
with & tractor, diversification of crops, and also no doubt

by the decreased use of horses following the rise of the
automabile.

The following United States ccnsus figures show the
total United States manumfacture ({including exported

g00ds) of mowers and rakes for the five year census pe-
nods,*

Mowers Rakes
B4, 273,385 236,297
WG, e 359,204 266,260
B | 274,521 1£3,082
MY, .. 151,133 03,033
JL S 50,484 48,223

The catter bar mower attachments for tractors are a
I8¢ development within the last three years. Three
WTpanies—Roderick Lean & Co., Thomas Mfg. Co. and

eroit Harvester Co—are pew in the field with
achments of tbis type and are making substantial
-\*——_"‘"—-—-—._.—

*Basd op m, 638)
! Exh. (S) 33 end (8) 3¢ (B. opposite p .



120

e

progress. (R, 277, Appendix 55-57) As the targe ma-
jority of tractors now in use are Fordsons there is yg-
doubtedly a big ficld for these mower attachments, In.
creased use of tractor mower attachments necessarily
means decreased use of the old types of mowers.

The sales of sulky rakes have been materially dimin-
ished through the preference of the trade for side-deliv-
ery rakes and sweep rakes, which perform the same
funetion. (R. 290, 174) The Harvester Company is not
a large factor in side-delivery rakes or sweep rakes
(R. d97). Mr. Silloway, of Deere & Compansy, tes-
lified that the Dempster Manufacturing Co. was Deere’s
principal competitor in sweep rakes (It 260).

The following tahle reflects the combined effect of the
reduction of total United States trade in the old line
harvester machines and the reduction in the Ilarvester
Company’s percentage thereof.

AVERAGE ANNUAL SALES OF THIE HARVESTELIL COMIANY
IN THE UNITED STATES.t

tTable baszed on Defts. Exh. (&) 17, R. 365
Push
Binders
Five-Year firain Corn and Salky Tlay

Average Binders Binders Renpers Ieaders Mowers Iakes Toiale

19031908 87,820 11400 3500 4432 177,017 120644 ;365“&
1509-1913 90895 28,500 2315 5248 13830 9849 Se,
19141918 84200 26050 1054 5301 128824 GLIN Foo
1919-1923 49,800 13,263 731 3,087  TLSR4 29047 16T
(See Appendix 32-57 for a fuller discussion of the testf-
ati-
mony of both manufacturers and dealers as to the var
N - ] : , | \ a-
ous causes for diminished trade in the old harvester m

chines.)

On pages 121 to 125 of its brief, the Government ses
forth a number of figures and tables purporting to &%
swer a contention imputed to the Harvester Compﬁﬂi
tbat the harvester line is no longer an important part 0
its business. The Harvester Company has made 1o sucl
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contention and the Government's figures in no way an-
swer the twa points which thie Harvester Company has
made, namely: (a) that the total trade of the country in
harvesting machines is diminishing, hoth absolutely and
also In relation to the remainder of the implement busi-
ness; and (b) that the small percentage of the Harvester
Company’s husiness in the harvester lines, compared to
its total business in afl tmplement lines, subjects the
harvester business to the general competitive conditions
applicable to the entire implement business.

As proof that the harvester business has net dimin-
ished in tmportance, the Government relies on exhibits
showing that the Harvester Company’s total business in
harvesting machines in 1903 was $235,276,325 as compared
vith 29,788,561 in 1920, The Government does not men-
tion that the same table shows that the 1923 sales were
only $14,929,349 (Pct. Ex. (S) 133; R. 361). Any com-
parison in dollars between 1903 and the post-war period
fails to reflect the important factor of prices, the whole
post-war price level for implements and all other man-
tfactured products being much higler as a matter of
tommon knowledge, The table above given showing in
Qantities the average number of harvesting machines
sold during five year periods, eliminates the price ele-
bent and other temporary fluctuations and clearly sub-
santiateg the point made that the Harvester Company’s
busipess in harvesting machines is decreasing greatly in
Quantity,

Defendants' Eixhibit (S) 15 (R. 591) showing that
the Harvester Company’s business in the harvester lines
Wm 92 per cent to 20.3 per cent” of its

irr:{::u‘iuzﬂnment’s percentage figures (Dr. 123) ure confused and
thudes 1he Cecan,ce the total business on which they were hﬂse'-_l in-
€ 0t i l‘:'n"mn}"s businesk in steel, lmmnber, fiber, twine, cte., which
trary g Pements, Defendants’ Exhibit (8) 15, K. 591, on the con-

parey the harvester line sales to its total implcment business.
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total tmplement business reflects the combined effect of
two changes—the diminished business in harvesting ma-
chines last noted and the increased business in new lines,
This combined resnlt has beenr referred to by the Har
vester Company, not as showing the unimportance of its
harvester business, either to itself or its customers, hut
its interrelation of the whole implement business and
the relatively small part which the liarvester business
plays in the whole.

One of the obvious effects on competitive conditions
which the above changes have brought about, is tn make
the harvester line a much smaller part of the dealer's
husiness and deprive the Harvester Company of the ad-
vantage it might have had in obtaining the best dealers
through being able to offer to them a more important
leader. Representative dealers testifted that the barves-
ter husiness was now only 10 to 15 per cent of their total
implement business and that the relative importance of
the plow and tillage lines had greatly increased. (R.
203, 294, 295, 289, 290.) Manufacturers testifted to like
effect. (R. 203, 271.) '

3.~—~THE INCREASING IMPORTANCE OF THE PLOW AND
TILLAGE TOOLS AS LEADERS IN THE LONG-LINE

The decline in the total volume of manufacturefs'
and dealers’ trade in harvesting machines has 10-
creased the relative importance of the plow and tillage
tools in the full line implement trade. But this is oot
the whole story, During the same period the develop-
ment of the art of farming has led to more attention to
tillage and cultivation and an inereased number of tools
for this purpose. (R. 271, 304, 331)

The following United States Census figures for sales
in the United States during 1920-21-22 show the greater
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value of the plow and tillage trade over the harvesting
machine trade. (Defts.” Exh. (3) 34, page 3 thereof)

Plow and Tillage Harvesting Machines
L7 | £15,031,000 £50,203,000
3 D 23.104,000 15,753,000
3 22,258,000 20,073,000
$120,993,000 $3G,118,000

Aside from the larger volume, the plow and tillage line
bas advantages as a leader in a long line of machines,
both for the manufaeturers and dealers.

Mr. Black, President of Avery & Sons, said:

“I do not think that the harvester line is as im-
portant a line of agricultural implements now as it
was twenty years ago. There are not so many har-
vester machines sold. More implements of the till-

age lines are sold now than twenty vears ago.” (IR.
271)

Mr. Sullivan, an implement dealer of Richwood, Ohio,
testified :

‘“Tillage tools are more important as a nucleus
for an implement dealer’s business than the har-
vester line, * * *

“By nucleus, I mean center of your implement

usmess. Yon use a binder about five days a year.
You use a plow in the spring and fall. Dise har-
Tows come 1 when getting a seed bed ready, etc.
Early solicitations establish the business for the sea-
500 to a certain extent. If a man is in the market
0t & plow, he may be in the market for a binder,
and if he is, the chances are that it is more impor-
fant to sell him his tillage tools than the harvester
lme,”” " (R. 322, 324,)

cher witnesses testified to the same effeet, {see Tabu-

ion R, 289; App, 58, 59.)

tof:ﬂsltjot' the Harvester Company’s long-line competi-

tabli(h eere, .Moline, Brantingham, Avery) have an es-

the ;Ed business in the plow and tillage line antedating
arvester Company’s by many years. Its large

la
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pereentage of trade in the harvester lines will pot
help it to increase its plow and tillage sales as much s
the larger percentage of its competitors’ sales in their
lines will hielp them to inercase their harvester sales.

'The evidence shows that the Harvester Company hasa
relatively small proportion of the plow and tillage trade.
In 1922 the Harvester Company’s proportion of the
United States trade, according to census figures, was
18.6%.

As to chilled plows Mr. Black said that the Oliver Com-
pany did 60% of the business in the United States and
formerly did more (R. 270}, and Mr. Oliver himself said
that its business is many times greater than any five df
its competitors (R. 250).

As to steel plows Mr. Silloway testified that Deere &
Company had the largest production in the world, the
Oliver Company next, the Moline Company third and the
larvester Company fourth (R, 261, 262),

The Government sayvs (p. 121):

““Its business [the Harvester Compall}'zS] in the
new lines developed rapidly and in many it has be-
come the leader. Thus it has hecome the leading
manufacturer of cnltivators and harrows, two -
portant tillage implements.” (Silloway, R. 260.)

Ar. Silloway did not so testify. What he said ¥as
this: '

“‘Our leading competitor in chilled plows 15 tl];g
Oliver Company; in sweep rakes and stackers, tks
Dempster Company; in gasoline engines, Fairban i
Morse; in corn shellers, the Sandwieh Compﬂll."\{mw
Ring & Ilamilion; in mauure spreaders, the }*";u
Idea Company; in tractors, Ford; in steel sout'lt:‘_‘
walking plows and in cotton planters, B. F. Afeb'u '
in cultivators generally the Harvester Compan}, .
in five-tooth cultivators the Planct Compﬂﬂ.‘f':, ihe
PPhiladelphia; and in {wo-row cultivators \\'esE ey
Mississippi River, the Dempster Company.

260
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Thus Mr. Silloway does nol mention karrews at all
and as to eultivators he says, not that the Harvester
Company is the leading manufacturer, but Deere & Co.’s
lzading competitor, an entively differcat matfer.

As to tillage toois generally, Mr. Peek, the President
of the Moline Company, said that Deere & Company led
(R. 113), and the testimony of the dealers strongly cor-
roborated him (R. 304, 305, 309, 317).

Moreover, nine dealers discontinued under the decree
of 1918, who had previously handled the Harvester Com-
pany’s harvesting machines, testified that the Harvester
Company had desired to have them continue as its deal-
ers in their respective towns, but that they were already
bandling Deere plows and tillage tools and did not wish
to handle in addition the Harvester Company's plows
and tillage implements, and they preferred to give up
the harvestmg machines of the Harvester Company
rethier than the Deere plow and tillage line (R. 292).
This evidence we submit is very cogent. Ilere, were deal-
oS who handled the harvesting machines of the Har-
vester Company and the plows and tillage tools of Deeve
& Company. They were confronted with the necessity
°f making an important decision which would have a
Wilal effect on their future business eareers. In effect
they had to choose hetween handiing the Decre or the
Harvester Company’s line. The plows and tillage im-
Mements of the former were more popular than those
of the latter; in the case of ha rvesting machines the con-
rary was the case. They chose the Deere line.

S.o, too, Peter Glasrud, a dealer from North Dakota,
testified agq follows:

"After we changed from the Deering line we sold
sborne machines to people who formerly used the
l' ering.  We could have retained the International
'8¢, but we did not do so because they wanted me to
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handle their complete line, and I preferred some
other lines, such as Fairbanks engines, DeLarval sep-
arators, Emerson tillage goods and Stoughton wag-
ons. We changed by reason of the decree, and the
International gave me all the chance I wanted, and
after about a month’s time we decided we did not
want it. The International representative was thers
two or three times.”* (R. 321.)
1With the growing preference of dealers to buy more
implements from the same manufacturers, further com-
petition will doubtless result in a leveling process. For
example, a dealer now buying the Deecre fillage line and
International harvester line, will take on the Deere har-
vester lines and viee versa.

4-—NUMEROUS FORD DEALERE HAVE RECENTLY ENTERED
THE AGRICULTURAL IMPLEMENT BUSINESS IN CONNEC
TION WITH THE SALE OF FORDSON TRACTORS AND THESE
NEW AVENUES OF RETAIL DISTRIBUTION WHICH ABE
NOT AVAILABLE TO THE HARVEETER COMPANY ARE
BEING USED BY ITS COMPETITORS.

Many companies, including the International Her
vester Company, Deere, Moline, Emerson-Brantingham,
Rock Island Plow, J. I. Case, Rumely and others wert
making tractors for 8 nnmber of years prior to 1918.
(R. 204.) The earlier machines, however, were heavy and
expensive, About 1918 the Ford Company placed upot
the market a lighter tractor which it sold at a price m&
terially less than any other tractor on the market. (R.
204, 277, 112.) A very marked increase in sales and
swing towards tractor farming have since taken place.

The Department of Commerce’s Census of Farm I
plement Manufacture and Sale for 1922 (Defts.’ Ex. {8)
34) shows the number of traciors sold in the United
States from 1916 to 1922 as follows:
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1916 27,819
1917 49,504
1918 96,470
1919 136,162
1920 162,988
1922 101,192

By far the zreater number of these tractors are Ford-
sons. A witness making mower attachments for Ford-
sons and with exccllent opportunities for information,
estimated the Fordson pereentage at over 80% (R. 277).

The Fordson tractors are gold by the same dealers who
handie the Ford cars.

The important bearing of all this on the rest of the
mplement industry is that tractors are used to pull or
furnish power for many kinds of agricultural imple-
ments, and that specially adapted implements to snit the
power of the tractor or the form of hitch or the power
take-off devices are necessary or more desirable than im-
plements designed for use with horses. This is particu-
larly true of the Fordson tractors which are so light as
' require many special implements, and the sale of
fhese has led the Fordson dealers into the general im-
Plement business. (R. 111, 112, 252, 233, 290, Table 9.)
Fordson dealers and manufacturers of implements were
lot slow to seize this opportunity.,

‘ The evidence shows that there were 9,000 Ford dealers
mike entire country (R. 277) and the census of imple-
meﬁm dealers covering the central grain-growing disirict
.[10 Stales alone) shows 3,578 Fordson dealers handling
"mplements. (Defts.’ Fx. (S) 6, R. 573.)

AFord Dealer Equipment Directory {p. 176) shows 123
tneernsg manufacturing specially designed implements
" altachments for Fordsons (Defts.” Ex. (S) 8), includ-
"8 dvery & Sons, Deere, Emerson-Brantingham and
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Moline, and there was testimony to like elTect, (R. 113,
112.)

The business is not confined to special Fordsoa equip-
ment as the dealer’s opportunity is favorable for sup-
plying all of the farmer’s needs. Ford dealers are han-
dling all kinds of implcments, including harvesting ma-
chines, and their business is increasing. (R. 294, 304,
298, 312, 332, 311, 337, 338, 340, 345.)

Nine thousand Fordson dealers are available to com-
petitors as new retail ountlets with the opportunities for
increase of busincss most favorable. (R. 277, 233)

The Harvester Company, being limited to one dealer
in @ town and having its own tractor o sell in compelition

with the Fordson, is in no position to do business with the
Ford dealers.

Several companies — Detroit Harvester Company,
Roderick Lean Company and Thomas Manufacturing
Company—are making special mower attachments
for Fordsons. (Supra, p. 119.) Mr. Hoover of the Detroit
Harvester Company tcstified to the success of their de-
vice, substantial sales to date (2,000 mowers}, and expee-
tation of a greatly increased business. (R. 278) He also
testified to knowledge of experiments going on and prog-
ress being made in designing a binder to take its power
from a Fordson tractor instead of from the ground
wheels as in the case of a horse-drawn binder (R. 2i8)-

On this point of the increasing importance of the trat:
tor and the Fordson dealer competition sce also Ap
pendix p. 59-61.
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5- SUMMARY OF THE PRINCIPAL EFFECTE OF THE LONG-
LINE DEVELOPMENT ON COMPETITIVE CONDITIONS.

All of the prineipal competitors of the Harvester Com-
pany (Deere, Massey-Harris, Emerson-Brantingham,
Noline, Avery and Case) are now long-line companies.
(R 1%.}

In appraising the present and forecasting the future
of competitive conditions, we believe this Court will wish
{o give careful consideration to the many effects of this
new development which has put all competition on an
autirely different basis from that existing in 1902, It has
a bearing on (1) the strength and permanence of com-
petitors, (2) their growth in the past, (3) their prospeets
for the future, and (4) the ability of the Harvester
Company to eliminate competition, or the likelihood of
ifs attempting to do so in view of the fact that it would
thereby injure itself meore than its competitors.

Reference has alveady been made (swpra, p- 3) to
the report of the Federal Trade Commission attached
to the petition, in which the long-line development is
tharacterized as a striking and desirable development
bringing advaniages and economies and tending to in-
ease competition. Some of the principal effects of
ﬂ‘e. long-line development as shown by the evidence and
Wich are material to this suit are Lere enumerated.

L. The long-line brings economies by enabling one
mles‘_“%“ to sell many lines to the same customers; and,
Y 8ving all vear around employment in selling the
terent seasonal goods, it enables the implemert com-

];ames to obtain a better elass of satesmen. (R. 260, 261,
B, 263, 270, 186, 195.)

inz- The long line brings economics of a similar nature
manufacturp. The sgkilled factory labor can be re-
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tained by giving all year around employment in mang
facturing the different seasonal lines. The buildings
and general equipment can be used to manufacture
many instead of one class of implements and the fived
overhead expenses, such as management, taxes, insur-
ance and depreciation, spread over a larger produetion.

(R. 265.)

3. There is a substantial freight saving by shipment
of mixed carloads of machines to one dealer who would
not buy a carload of one kind of machines, (R. 108,
270, 195.) This saving goes to the dealer and accounts
for his growing preference for placing orders with one
manufacturer for all of such dealer’s requirements so
far as may be practicable,

4, The long line enablca a company to proteet ilself
against many conlingencies by averaging the profits.
The margin of profit ou different machines may vary
for many reasons affecting cither the cost, or the selling
prices ot the volume of sales, and, whatever may be
the cause for a low margin of profit on any one machine
in a partieular year, this low margin may e offset and
averaged by a Letter margin of profit on othcr machines
The total volume of trade of loug-line companies &m
ables them to sell their goods economically in largef
territories and this gives them the advantage of largef
quantity production and minimizes the fluctuations doe
to local crop failures. (R. 260, 261, 271, 272, 199.)

5. One kind of implement helps seil another. (B.
270-272, 187, 329.) The leadership of well-known 308
efficient machines of one kind sold by an established
company is influential in bringing contracts and est_al?
lishing relations with dealers for their other requir®
ments. The harvester line has been useful in this &
spect, but not more so than the plow and tillage hies
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and the history of the past ten years indicates clearly
that so far as the present and fuiure are concerned the
decided advantage as leaders, in this respect, is with the
plow and tillage lines. (See supra, pp. 122-126.)

6. The preference of the dealers for purchasing more
of their requirements from one company, together with
their ability to control and switch their clientele and
fle influence of one kind of machine in helping to sell
another, are all forces which have had, and will continue
to have, a tendency to decrease rather than increase the
Harvester Company’s percentage of trade in harvest-
ing machines. These forces have been operating in thia
vay eter since Deere & Co. entered the harvester field

o 1911 and are largely responsible for its rapid prog-
ress,

It is important to bear in mind that a considerable
portion of the Harvester Company’s trade in harvesting
machines is with dealers who buy tbeir requirements
of plows, {illage tools and other implements from other
minofacturers with whom they have equally satisfac-
tory relations established before the existence of the
Harvester Company or hefore it was a long line com-
Pany.* It iz reasonable to suppose that more of these
doalers from time to time will do what so many have
iready done, that is, purchase more of their require-
me1.1f3 from one manufacturer and in the normal and
desirable competitive strife the Harvester Company will
Make some gain in the plow and tillage trade [in which
! h*‘,“‘?“ than 19 per cent of the trade (App. p. 81)]
an@ its competitors some gains in their harvester trade.
s bas been the history of competition during the last
"elve years. Ang if competitors have gained in the

m. T!’E Harvester
ﬂ.(‘hmeg over iig

tentml graj .
n-gro
OWery and frowi

Company's higher percentage of trade in harvesting
other lines indicates this. The 1923 census In the
ng district showed 6,871 dealers kandling its biuders,
Takes as compared with 4,546 hondling its plows.
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shifts of trade in-the past, they have an even hetter
chance in the future under the special competitive condi-
tions ereated by the single-dealer restriction. As alreads
explained (supra, pp. 63, 64) competitors now have a dis
tinct advantage in hidding for more husiness from s
dealer now handling one of their lines and the Harvester
Company’s line as well.  Refusal to take on the competi-
tor's harvester line max result in its being placed with
some competing dealer in the same town. Refusal to take
on the Harvester Company’s plow and tillage line in-
volves no such risk. 1t cannot divide its line and sell
to two dealers.

7. The long-line development naturally has created
a close relationship in the marketing of the different
goods forming the line, and affected competitive coudi-
tions as to all of such goods. This effect has been iz
creased Ly the single-dealer restriction which prevents
the Harvester Company dividing its implement line be-
tween dealers. Of the goods it sceks to sell to its dealers
only 20 per cent in value consists of the old harvester
line, and grain binders, called by the Government (Br.
47) the “*keystone implement,”” are less than 7 per cent.
(Defts.” Ex. (S) 15, R. 594.) The Company must deal
fairly with its single dealer in cach town with respert
to harvesting machines as well as other goods of ‘1039
his good will and business on part or all of its hines
(R. 206.) ‘

8, There is a well recognized price relationsbip be-
tween the various implements of a long liue. All are
affected by similar economic conditions and custom has
led the trade to expect similar price changes and dealt'ers
are in a position to demand them. The harvesier 1:;2
is yoked to the other lines the IIarvester Company 5 S
to sell and subject to the same eompetitive condltlo;g :
This price relationship is well recognized. (B. 206, 2%
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206, 323, 202.) The history of the Iarvester Company’s
prices from 1913 to 1923 shows its truth.. (Defts.” Ex.
(S) 20; R. 601, 602.)

9. The alleged power of the Harvester Company to
imjure its eompetifors by unwarranted price reductions
or otherwise, is nonexistent. The long-line devclopment

has effectually deprived it of any such power, if it ever
existed.

Mr. Legge testified (R. 206-207) :

“The Harvester Company could not succeed in
driving its competitors out of the ficld by offering
its harvester lines to dealers at or below cost. It
would obviously be injuring itself to a greater ex-
tent than it could possibly injure any competitor
because of its larger percentage of trade in those
lines. On account of the possession of long lines
by the company’s principal competitors, the har-
vester line 13 a smaller percentage of their total out-
put and trade than with us, and the temporary loss
of profit on that small percentage of their total busi-
ness could not prove a serious embarrassment to
their carrying on business.

AMr. Myers: Petitioner objects particularly in
view of the fact, ag the record shows, that the com-
pauies which have gune out of business for the most
Dart were not Iong-line companies. * * *

The Harvester Company could not undertake a
warfare against a single competitor in the harvester
n¢ anywhere without involving all the long-lme
competitors everywhere, It would not be possible
to reduce prices on harvester implements in one
ocality for the purpose of affecting a compelitor
therein. Its competitors are long-line compauies of-
fl?l'mg their grouds wenerally for sale throughout the
country. These circumstances would not permit of
any such undertaking as loeal price cutting.”
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PART VI,

THE CHARGE THAT THE INTERNATIONAL HARVESTER C0X-
PANY DOMINATES THE HARVESTER INDUSTRY AND RE
STRAINS TRADE THROUGH (1) LOWER COSTS, (2) EROE
MOTUS PROFITS AND (3) PROFITABLE SIDE.-LINES WAS K0T

SUPPORTED BY ANY MATERIAL EVIDENCE AND WAS
AFFIRMATIVELY DISPROVED,

Part IV of the Government’s brief is devoted to an
argument that the Harvester Company has sunch advan-
tages as to be able to dominate the harvesting machive
industry. The advantages whieh it is alleged give this
dominance are large resources, ‘“{remendous advantage
in costs,”’ ‘‘enormons profits’’ and profitable side-lines,
and the dominance is alleged to be reflected in controt of
prices.

The resonrces of the Harvester Company compared
with its competitors are considered in Part VIII infrs,
pp. 169-171, the alleged control of prices in Part VII
infra, p. 158, and in Part X infra, p. 194, the legal ques-
tion of whether advantages of the character mentioned
under this heading—advantages which can only be
achieved and maintained by efficiency—can in and of
themselves constitnte restraint of trade.

In this part of our brief we consider the evidence ®
the question of fact as to whether the Harvester Com
pany has any such advantage in (1) costs, or (2) probes
or (3) profitable side-lines as to prevent successful com-
petition by any competitor of reasonable efliciency:

In support of its charge of ‘‘tremendous advantage’
in costs, the Government offered no evidence whatever
except the Federal Trade Commission Report (PeL.’s Ez
(S) 90) which contains certain cost tables purportizg 1°
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compare the costs of various competitors in harvesting
machines and other implements in the years 1916 and
1018. This same report is also referred to extensively as
proof of various figures relating to profits. This report
we contend is incompetent and of no evidential value on
the issues in this case. Its admissibility in evidence is
therefore first discussed after which the competent evi-
dence as to costs and profits is constdered.

1=THE FEDEEAL TRADE COMMISSEION REFPORT (FPET.'S EX.
(8) 80) WAS INADMISSIBLE IN EVIDENCE. IT WAS IN-
COMPETENT BECAUSE HEARSAY AND IMMATERIAL BE-
CAGSE OF REMOTENESS AND PATENT INACCURACIES

¥MAKING IT OF NO PROBATIVE VALUE IN ANY ISSUE IN
THIS CASE.

The Government’s method of proof was undoubtedly
expeditious and convenient, but it would seem that be-
fore the Harvester Company is econdemned and dismem-
bered for the crime of ‘‘dominance? it should have the
usual right to eross-examine witnesses with first hand
knowledge. We object to the Report on two grounds;

(1) Because it is hearsay evidence not coming

‘l‘i‘zlhi.n any recognized exception to the hearsay rule,
an

(2) Because the testimony of its own compiler,
Ar. Beunett, shows it has no probative value on the
t58ues in the case and should therefore be excluded

for immateriality,

The basis for both of these objections will appear from
;1 few references to and quotations from the testimony of
thr. Bernett called as a Government witness to ‘prove’’

¢ Report before it was offered in evidence.

thM;; Bennett stated that he supervised and directed for
“:; ed.eral Trade Commission all accounting work in-
se"ed In the report of the Commission in reply to the

tate Besolution of May 13, 1918 calling for an investi-
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gation of the causes for the ligh price of apricultursl
immplements (R. 131).

Questionnaires were prepared and sent out to alt man.
ufacturers of implements inchided in the examination
calling {or information as to costs, prices, profis, ete
The replies were not under oath (R. 152). A field force
of investigators then visited tlte offices of the varioys
cornpanies to verity the statements and scenre additional
information. Jr. Benwett testified:

““Not all of the men I used were certified public
accountants. In the main, I had to rely on the in
formation brought by these field forces (R. 152).”

‘I think i1t was generally understood that the in-
formation that was given as to costs, prices and
profits should not be disclosed by the Commission.”
(R. 138) o

““Q. Al the concerns that you were investigating
knew, of course, that the higher their costs were
found to be, the better the justification for the exst-
ing pricest (R. 152)

““A. Naturally.” (R, 153)

As to the reliability and comparability of the cost
figures collected in this mamauer, the following, all from
Mr, Bennett's testimony, is significant:

“‘Several of the companics could not supply the
information required because their cost records wertf
in such condition that they themselves knew ver
little concerning their costs.”” (R. 139) ;

‘It was not possible for me to write up a sel 0
correct cost aeccounts for all the implement com
panies in the key for two years and 1 made no pre
tense of ailtempting it.”” (R. 101) i

““The Harvester bad the best cost gystem of any ¢
them in my estimation.’® (R. 146) tion

““To the best of my recollection, with the excep:"
of the Harvester Company, practically all the CO':;-
panies I investigated never cliccked out iher ‘}?;m
mated costs at the end of the year and adjusted t
to the actual custs when the inventory was takeﬂ'f'?i-
the year’s accounts closed. That, also, was a ¥4
able element in these tables.”” (R. 152)
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ot only was the comparison between actual checked
out cosis of the Ilarvester Company for 1916 and 1918
and estimated costs of other companies, but in these esfi-
mated costs there was a known inflation of material
values due fo general valuation at replacement rather
than sctual cost which the Commission did net attempt
to remove. The Report itself says

“‘that the total material costs as shown in this
chapter are in ghnost every instance inflaled to a
cerfain extent.”” (Rec. 148) (Pet’s Ex. (S) 90, p.
131)

Mr. Bennett testified that the Harvesfer Company was
e of the exceptions, that is its costs were not inflated.
(R.148) As to other manufacturers he said:

_ ‘“The reports of the manufacturers may have been
Inflated or understated, because, as I previously said,
It was impossible to give correctly the manufactur-
mg cost of all companies. The reporl in stating
that they were found to be inflated generally, and

;‘ﬁe;)e so left in my tables, is perfectly correct.”” (R.

He further testified that

“Tn.comparing the Ilarvester Company costs with
those of other competilors, there might be some in-
ﬂa;:_‘:n ?f th(g,ir material costs ag compared with the
resier Lom ? . 1al.??
(R. 148) pany’s costs on similar materia
‘The period of 1916 and 1918 was one of mounting
E;atqnal prices, during which there might have been
teglld‘-‘?ahle difference in the prices of identical ma-
o ‘hs m the hands of different manufacturers, due
uu;ti arcumstance of whether they had been for-
: enough to lay in a large supply at a lower
‘¢ or had to buy at a higher one.”” (R. 146)

Oflit;:i:;i?ﬁﬂant, in view of the foregoing, that a number
et bvshf‘?ere called to Mr.‘ Ben-nett’s att?ntion and
leten ”ie.Hlm Where the entire difference in cost be-

arvester Company and a competitor was n
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the material iem, the productive labor and overbesd
costs of the competitor being no greater or less (R. 14,
150). Examination of the cost tables will show that a5 a
general rule all of the large differences are in the ma.
terial costs.

Mr. Bennett’s attention was called to cases (R. 130)
where the tables showed a particular company’s relative
rank as to costs compared to other companies costs or
similar machines were not the same in the two years com-
pared (1916 and 1918), also to other variable elements
besides material costs which might be responsible for dif
ferences. It i3 not necessary to go into these details for-
ther than to quote his admission as follows:

“The difference in material cost might be due to
& number of nonpermanent and fluctuating elemests
such as the difference might be diminished or -
creased or reversed in some other year; but there
are other elements entering into the cost sold other
than the material cost which also would reflect some-
thing different in a subsequent year.”’ (R. 150)

Mr. Bennett frankly admitted that if the subject of bis
investigation had been, the ability of certain manufst
turers to compete over a period of years, instead of the
subject assigned to him, the costs and profiis for the
years 1916 and 1918, he, as a public accouufant. would
have made an investigation of a broader and differest
character (R. 153),

In justice to Mr. Bennett it should be stated that 1§
wag not he, but another man who wrote the supplementd
Chapter X (R. 155) attacking the Harvester Compan?;'
who took the data so compiled and assuming the reall :r:
accuracy and permanence of the apparent djﬁel'_eﬂces :]-
eosts on harvesting machines drew the sweepind cfhe
clusions that no competitor could snrvive agamStthuS
superior costs of the Harvester Company, and
started this proceeding.



139

To sum up the foregoing, the Government now offers
as its sole evidence of the alleged permanent and insur-
mountable advantage of the Harvester Company in costs,
tertain data five to seven years old collected by numerons
manufacturers none of whom are produced in court and
vouched for only by the supervising accountant. He, him-
wlf, admits that the tables are not accurate due to the
different cost systems and lack of systems; that the data
was confidential, that the Harvester Company’s costs
vere the only actual costs, the others being estimated;
that the bias of the manufacturers in view of the pur-
pose of the investigation was towards reporting higher
csts; that the estimates in almost every instance are in-
fated with respect to material costs during a war period
when prices were flnetuating violently; that other and
lonpermenent elements enter te cause variation; and
that he himself would have made an investigation of a
different character, if the purpose had heen to determine
the question of permanent ability to compete.

We respectfully subwmit that euch data has no proper
tlace a8 evidence in the records of any court and should
be excloded as of no probative value, ineompetent, im-

;‘at‘-"'ials admittedly inaccurate and not the best evi-
ence,

The Government, ealled many competitors of the Har-
‘ler Company as witnesses and could have secured
i;it::iand tes_ﬁ'}“m}’ as to costs. Obviously it should
e H‘m‘-‘ s01f it considered this a vital point in its case.
bt arvester Company would then have had the oppor-

70U cross-examination to develop

um To what extent the difference in costs were
¢ to different methods of accounting;

iog cos 0 what exfent the variable elements affect-

2k S!S m any one year would be averaged out by
ng the costs over a period of years;

To what extent the higher costs in one ma-
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chine might be offset hy lower costs in others in the
same line; and

(4) Many other eclements hearing on ability o
compete,

Whether the Government failed to cuter into this in
quiry hecaunse of doubt as to what the testimonv would
show or out of regard for the natural disinclination of
compeatitors to diselose their costs, does not appear. If
the latter, it is dificult to explain its action in introducivg
the Federal Trade Commission’s data which was secured
under a promise that it would e treated as confidential:
also its action in printing in the record the keys to the
Federal Trade Commission's cost tables identifving par-
ticular costs as the costs of partienlar companies, which
exhibits were introduced in camera {R. 493, 607).

In support of its contention that the Federal Trade
Commission Report is admissible in evidence, the Gov-
crnment makes two points in its brief (p. 49). The first
point is that Mr. Benuett, who is the author of the 1t
port, was cross-cxamined at length. If the argumentbe:.!ll?f
this was a waiver of the objection of inadmissibility, 1%
obviously unsound, as the testimony was being takcn' be
fore a Commissioner who could not pass upon questios
of this character. If the argument be that this cross—‘eS'
amination of the compiler of the data removed the ohjee
tion that it was all hearsay, this also is unsound. There
was no opportunity in sueh an examination to develop tbe
detailed facts as to the differences in the cost figures and
make necessary adjustments lo put them on a compar
able basis. The cross-examination was merely a Part‘of
the preliminary proof as to whether the docum-ent \?HS
admissible and was designed to bring out, and did hrmgt
out elearly, the fact that it was inadmissihle bc.canse D_t:
based on first-hand knowledge and because of its adm
ted inaccuracies and remotencss. The Harvestes Comr
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paps never had au opporfunity to cross-cxamine the per-
sons from whom Bennett obtained his information at sec-
ond hand or to examine the eriginal books of competitors
or to call for any additional data to make necessary ad-
justments to put the cost figure of diffcrent manufac-
torers on a more comparable basis.

The (Government’s second point is that Chieago
Bonrd of Trade v. Olsen (262 U. 8. 1) lays down
aprinciple of evidence which would make the report ad-
missible. This ease is not in point. The Court con-
sidered varicus veports (pp. 13, 37), among them
g report of the Federal Trade Commission made to
Congress prior to the cnactment of the legislation at-
tacked as uneconstitutional, in order to ascertain the evil
aimed at by the legislation and whether that evil was
one which was within the constitutional powers of Con-
gress to remedy. The only similarity is that the present
report was also macde Lo a legislative body—the Senate—
but no legislation hased upon the report is now before the
Couzt. The only action of ihe Senate was by resolution

requesting the Department of Justice to consider the
data,

As to the special ohjection that the report is hearsay,
¥e add a brief discussion to show that the report does

Mt come within any of the exceptions to the hearsay
rule,

.(1) The rule of evidence that in cases involving com-
phcated_accounts an expert accountant may testify to
:“m;f’afles taken from original books of account is in-
eggelizhle beeanse (1\? Bennett had no first-hand kl'lowl-
tepart at t.he summaries published in the Commission’s
aCCOuntco?;;ct]y showed facts recorded in the books of
& bec: 1e numerous implement companies e‘xammed;

use (b) the books of account summarized were
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not produced for examination by the Harvester Com.
pany’s counsel and for use in cross-examinalion. In the
words of the Court in Phillips v, United States {C. C, A.
8th Cir.), 201 Fed. 259, 269,

““before such expert testimony may be given * * *
sufficient evidence must first be given (o admit the
books or documents themselves in evidence."’

(2) The rule admitting public documents containing
statistical data collected and published under a require-
ment of law, such as census reports, does not permit such
documents to be used as proof of specific faets. The scope
of this rule is stated in Wigmore on Evidence, Vol. II], p.
2073 (1st ed.), as follows:

““The census is an inquisition of population, manu-
factures, agriculture, wealth, and many other classes
of sociological data, and is made under an exprest
legislative warrant and authority; it is therefore ad-
missible under the general prineiple already consid-
ered. But the authority is to report gencral classes
of facts; the details as to individeal persons, fac-
tories, farms, and the like, are noted oniy as a neces-
sary basis for the general and anonymous sum-
maries; hence the census reports are not receivable
to show the age of a particular person, or the product
of a particular factory, or the area of a particulsr
farm."

To the same effect see also
Hegler v. Faulkner, 153 U. S. 109, 117.
Malone v. Alderdice, 212 Fed. 668 (C. C. A, 8
Cir.).

(3) The Commission’s investigation and report wer¢
made, primarily at least, in pursuanee of a resolutind
adopted by the Senate of the United States May 13, '1918.
directing the Federal Trade Commission to investiga!e
and report the cause or causes for the high prices of far
implements and the facts relative to the existence of an¥
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infair methods of trade. There is nothing in the resolu-
tion providing that the report should be given evidentiary
value,

(4) The Commission in its own report (p. 33) and the
Government in its Supplemental Petition (R. 24) recog-
nize that the portions of the report relating to this case
vere pot made under the Senate resolution, but under
Section 6, Paragraph (c¢) of the Act of September 28,
1914, empowering the Commission ‘“fo make investiga-
tion upon its own tnitiative of the manner in which the
decree has been or is being carried out and * * *
iransiit to the Attorney General a report embodying its
fndings and recommendations as a result of any such
iwvestigation.”” An investigation conducted hy the staff
of the Trade Commission to assist the Attorney General
in determining what court proceedings were justified,
vould seem to have no higher value as evidence than if
tndueted by the Attorney Gencral’s own staff. The sug-
gestion that a proseculor can prove his case by third-
hand hearsay reports of his own investigators is re-
Pulsive fo our system of jurisprudence (see Caok v.
United States, 138 U. 8. 167, 184.)

{6) Assuming that a report as to the manner in which
2 decree has been and is being carried out might possibly
have some evidential value, the present report does not
il within the statufory authority. There has never
t}??: any claim, wuntil the ergument of the case in
- court, that the 1918 decree was not being faith-
wmyn'::l‘n,ed out. by t.he Harvester Company. There
fPee DThe\ ¢l an mvestigation as to the effect of the de-
inst-be ere could not have been as the test period had
alleg edggné The rept_th was nothing but a tabulation of

o ala toncerning the business of the Harvester
PRy and its then competitors, during the period
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1913-1918, coupled with a prophecy that the 1918 deeree
would have but little effeet.

(7) Counscl for the Goverument sought to invest
the Commission’s report with a judicial atmosphere
by proof that the Harvester Company asked ard
was granted a hearing by the Commission prior to the
issuance of its report. We solicit the Court’s attention
to the evidence on this point (R. 199, 200). The Har-
vester Company did ask for a hearing and opportunity
to explain anything the Commission might consider as
ohjectionable and subjeet to criticism, with a view to
protecting itself and the Commission against making
public any unwarranted charges. The Commission re-
plied:

‘It is proper to say to you that the Commission iy
not condueting a trial of the matter, but as you kaow,
is preparing a response to an inquiry of the United
States Senate with the purpose of reporting the fucts
as found. If the facts adduced by the inquiry showa
violation of any law with the enforcement of which
the Commission is charged, complaint of courst
would issue, and trial of the issue will follow wtih
full hearings to parties at interest”’ (Defts.’ Ex. (3)
28; R. 617).

On the Harvester Company’s insistence it was ﬁnally
invited to appear and explain eerfain letters be?:rlﬂg on
trade association activities, Nothing else was discussed
at the hearing. Mr. Legge testified regarding the hear
ing: ° .

‘At this hearing I was not shown any copy of ih?;;
proposed report. I was not heard or qwuestwne'd m‘ts
respeet to the costs of the Ilarvester Company UE ;ll
competitors and this matter was not gone into ﬂB "
in my presence. None of the figures that Alr. em]
nett presents here were the subject of discussion .
that occasion. I was not informed then or at anl

other time that the Commission was investigah:rg.
the effectiveness of the decrce of 1918 or of the 0P
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ations under that decree. None of the matters eov-
ered by Chapter 10 of the Commission’s Report were
the subject of discussion or referred to in any way
on that occasion or at any other time while [ was
before the Commission. We first learned of Chapter
10 on the date the report was released for publiea-
tion. The press dispateches gent out from Washing-
ton as emanating from the Commission referred al-
most wholly to Chapter 10. Before thal time we
had no information or intimation whatever that the
Commission was proposing te deal at all with that
subject.”* (R. 200)

There is nothing in this proceeding to suggest a judi-
cial hearing. This proceeding is the first hearing ac-
corded the Harvester Company on the cliarges launched
by the Federal Trade Commission, and it asks that the
usual rules of evidence, preseribed as the best means of
determining the truth, he ohserved.

See infra, p. 147 and Appendix 62 where the Pederal
Trade Commission figures are analyzed and shown not
to warrant the conelusions drawn, even if admissible.

2—ALL MATERIAL EVIDENCE IN THE RECORD INDICATES

THE ABILITY OF COMPETITORS TO MANUFACTURE ON A
COMPETITIVE BASIS.

In the ahsence of any competent proof by the Govern-
ment that competitors cannot manufacture on a competi-
ive basis, it would scem sufficient to point to the proved
fact that a number of the principal competitors of the
Harvester Company have continued to compete and to
tgé‘ow over a long period of years, and that new competi-

's have eutered the field. This necessarily implies

wbility to meet al1 conditions of competition, including
the element of costs.

As the Gov

ernment did not choose to ask eompetitors
for actual de

N tailed costs of speeific machines, there was
%casion for the Ilarvester Company to do sou, par-
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tienlarly as the disclosure of such confidential informa.
tion would have been embarrassing to the witnesses.

There was, however, considerable evidence bearing
in a general way on the question of costs which suff-
ciently explains the errors in the Government’s reason-
ing. Aside from the Federal Trade Commission’s fig-
ures, the Government s case rests on the assumption that
the larger the quantity of machines produced, the lower
the eosts. To which the evidence discloses two answers.

(1) That the long-line development averages
margins of profits.

(2) That quantity production beyond a certain
point produces no corresponding savings.

(1) The Effect of the Long-Line on Costs.

My. Black, President of Avery & Sons, testified:

““Costs vary from year to year. One factory
might have an advantage one year by reason of
lower material or lahor costs. Another factory might
have that advantage another year. It is my opinion
that the ability of a factory to compete would be
based on its costs on the full line, rather than on
some particular items in that line.”” (R. 271-2).

Mr. Silloway, Vice President of Deere & Company
testified :

“‘In our husiness we have always had more profits
in some jmplements than in others. A compaly
will not discard making an implement which has any
great importance in the trade because it makes &
relatively low profil thereon.”” (R. 260)

See also infra, p. 164 in regard to Decere & Com-
pany’s profits on harvesting machines.

Mr. Legge testified:

““On the question of ability to compete, the mlatl:
ter of a little higher or lower cost on the parfect’
implement is not determinative. Variation 1n cost-
as between manufacturers and as between dlﬁefe’;'
shops of any one manufacturer is rather coomm‘l_e'
and obviously it is for the manufacturer fo lrr.lP“:m
his cost on the items in which either one of his 0
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factories or some other competitor may excel. In
the meantime the fact that he has to take a small
profit or no profit does not mean that he discontinues
the line. I do not believe it is practicable for a man-
ufacturer to bring his profit up to a level basis on
all lines of production. It has never been done by
uvs, at least. It is not practicable for a manufacturer
fo confine his production only to the articles in
which he makes the most profit. By so doing he
would lose all the advantages of the full-line busi-

ness, which have been already covered in the testi-
mony.”’ (R. 199) See also Peek (R. 267)

{2) The Many Factors Affecting Costs. The Harrvester
Company Has No Advantages.

A number of factors were mentioned by witnesses as
affecting costs and as causes of the variation in costs at
the same plant in different years and different manu-
facturers in the same year.

1—Efficiency, hoth of management and lahor, was
described as the difference hetween success and
failure, a variable element not always remaining
with one concern. (R. 268, 260, 257)

2—Differences in design of machines often affect
costs. (R, 268)

3.—Differences in material costs occur from year
 year, dependent on material markets and the
Yarying times of purchase. (R. 197, 267)

4-—Terpporary or more or less permanent dif-
erences in wage scales ocecur between different
Pleces of manufacture. (R. 268)

J-—Differences in shop equipment are important
and not all planis are changing to more improved
abor-saving equipment at the same time. (R. 268)

6.~The relation of production to the planned ca-
pacity of the plant is one of the most important

factors,
beThe last mentioned element was emphasized by a num-
T of harvester manufacturers. (Black R. 271, Brad-

ig;; R. 257, Peek 1. 268, Silloway R. 259, Legge R.
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AMr. Bradshaiw sa)l;

‘“To have a plant running at capacity is very es-
sential. If a plant is ranning at fifty or sixty per
cent, the cost of production tuns up rapidly, and
that is onc of the main {roubles to-day with the im-
plement industry. If onrt plant, which is a regson-
ably sized one, had full production, we would not be
afraid of any competition practically, and that is
true of both our Canadian and American plants.
Both our companies, we believe, are propely
fimanced to keep our equipment up to date and iv-
stall labor-saving devices.’”' (R. 257)

The evidence showed that the same kind of shop
equipment was open to all competitors (R. 199) and that
the cost of the special equipment for harvesting ms-
chines was not prohihitive (R. 198, 199). We believe the
Government lays undue emphasis on large quantities of
a single type of machines, Production of quantities
beyond a certain point is a matter of multiplication of
similar unit machines or groups. Assuming productio
of related implements sufficient for a rcasonable sized
and properly equipped factory, no great advantage lics
with the larger faetory. The quantity which affects
eosts is not the absolute quantity but the relative quen-
tity to the capacity of the plant as laid out.

Reference has already been made fo the fact that the
Auburn factory with a much smaller production of Os-
horne binders equaled the costs of the MeCormick binder
factory in the year 1920 when the Auburn plant was of
erating to 75% of its capacity. (Supra, p. 96.)

Mr. Black testified;

““A small factory operating at full capactty will
have more favorable costs than a large factory 0?‘
erating at seventy-five or eighty per cent of ca
pacily.”” (R. 271)

As to the compeusating advantages of a small P]a‘:
due to the more direet control, better possibilitits of sa
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ings and increaged efficiency, sce Nelson (R. 273); Legge
(R 196.)

Federal Trade Commiission Cost Tables Analyzed.

As the Goverument tells the Court at length in its brief
what it thinks this report shows, it seems proper for us
{g answer this argument without waiving the point of
sdmissihility. We therefore go into this subject quite
flly in our Appendix (p. 62). Internal cxamination and
analysis of the report show some surprising facts which
fully confirm the opinion of Mr. Dennett thal for
purposes of the present inquiry as to the ability of com-
pelitors to compete over a period of years, it has no
value. The Federal Trade Commission report contains
22 cost tables which compare competitive costs, not only
on harvesting machinery, but on all of the principal kinds
of agricnltoral implements. Some of the things hrought
ouf by analysis are as follows:

(1) The Harvester Company was not the lowest-
cost producer of many of the articles in its long line;

{2) Many of the companies which ranked as low-
est in cost in 1916 lost this position and others eame
to the front in 1918, showing counclusively that some
of the factors affecting costs were of a non-perma-
lent nature—presumably the fluctuating inaterial
prices were one of the material factors;

(3) Most surprising of all is the [act that the
spread in eosts between competitors in harvesting
machinery is substantinlly no greater than the
SPread in costs on many other implements.

If.ihe Federal Trade Commission was right in draw-
t_hgn:;)5‘1;30“clusion that this spread on harvesting ma-
— ::Ld(fi) actual and (2) Permanent, it should have
finplomy rawn the cm.'nel'usxon that all manufacturers
sdras nts would he eliminated becanse of the marked

B¢ 10 costs of some other competitor. In view

in
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of the long competition in previous years and the cor.
tinued competition sinec the war, the more reasonable
conclusions would seem to be:

(1) That the differences in costs to a very large
extent reflected the differences in cost systems and
Mr. Bennett’s diffienlties in putting them on a cor-
parable basig;

(2) That to a large extent they represented the
exaggerated fluctuations in material costa dnring the
war period;

(3) That there are many non-permanent factes
creating differences in costs between competitors ia
any comparison of one year only, which would be
reversed or averaged out by a comparison of their
costs over a longer period of years.

(4) That all companies achieve better costs and
margins of profit on some implements thau o
others, and that these differences offset each other
and average out, so that the ability to compete ta
only be properly estimated by considering the ability
to make a net profit on the whole line.

3.—THE PROFITS OF THE HARVESTER COMPANY HAVE N(T
BEEN ENORMOUS BUT MODERATE

Forty-threec pages of the Government’s brief (#t
91) are devoted to a discussion of the profits of the Io-
ternational Harvester Company derived from its imple
ment business, its steel business and its business a3 #
whole. In these pages the Government sets out many
tahles from the Federal Trade Commission’s report, 3‘1_d
many new tables of its own. The greater part of the
discussion is based on inadmissible evidence. We agTé
entirely with the Government in the statement on pag?
59 of its brief that:

““It may be questioned whether the values of tl;e
Commission’s figures as showing the (.lonm'umcelm1
the International Harvester Company In 1,918.’ wthe
the decree was entered, was sufficient to Justlf};_ .
controversy that arose concerning the correci?
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of those figures and the propriety of the Commis-
qon’s action in revising the fgures submitted by
the company.’’

We refuse to burden the Court by following the Gov-
ernment through this maze of figures, and take up the
argument at the point where it emerpes with the state-
ment that (Brief, p. 63): ‘“the published reports of the
company reflect conditions little less prosperous when
considered as a whole.”” The Governruent then refers
to a statement of capital, profits, surplus and dividends
compiled from the Company’s books and its own ex-
bitits and printed in its Appendix, pp. 168, 169. This
statement, discussed on pages 63-65 of the Brief, is the
Government’s proof of ‘‘enormous profits,’’

The Government comments on the faet that the Com-
pany started in 1903 with an invested capital of $120,-
00,000; that on J anuary 1, 1923, its invested capital had
inereased by $90,343,976, making a total of $210,343,976;
and that during this same period of twenty years the
Company had paid out as cash dividends $134,542,052.

-There 1s nothing to this argument except the impres-
S}ve size of the total figures due lo the long period con-
sidered. Any individual might create for himsgelf a
Tomentary ilinsion of wealth by computing in a similar
Ranoer the aggregate of his own earnings for twenty
Tears. But the rate of return is the test of the reason-

ableness of the earnings and of the potential power resi-
dent thereiy,

The Government’

- 8 own figures as used in this compu-
auﬁu shO“r

weragad lltlhat thg net return _of the Company has
thereiy 01_0 y 675% on the‘ investment, including
ings leflt in‘:&“fse, fhe original fnvestment and the earn-
the dinig & business. Of this return of 6.75 per cent

'%nde represent s distribution of 4.03%. The
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other 2.70% of the carnings has been left in the business
and accounts for the inercase of capital

In our Appendix (p. 74) the Federal Trade Commis
sion’s figures relating to comparative profits of the Har.
vester Company and other implement companies, ace
analyzed. This analysis will make it plain that some ed-
Justments of the Commission’s figures are nceessary to
put them on a comparative basis and that the conclusion
is not warranted that the Harvester Company was mak-
ing a much higher return on its investment than other
companies. .\ number of companies made a higher re-
turn and the Harvester Company’s return was only &
litile in excess of the average.

We also discuss in our Appendix (p. 67) the chief
eriticism of the Company’s accounts made by the Gov-
ernment. We cannot leave these matters unanswered
even though immaterial, as certain criticisms imply de-
ceptive accounting. That these criticisms are hased 6
a misapprehension of the facts can be easily shown and
was pointed out to the Government in our brief below.
We eannot account for the Government's repetition of
these unfounded charges in this Court. Only one sucli
instance is here mentioned. The Government brief says
(Brief, p. 156) :

“n closing up its books for the years 1817, 19}?;
1919, and 1920 for the puipose of ecomputing PF’“@
the company omitted from its inveutortes & arrt{d
quantity of machines and other physical units, 8 ;
valued the property included in its inventory, ontl?iﬂ
arbitrary basis, below cost or market, 31:51 R
way understated its earnings, as follows:

This is accompanied with an implication (p. 138) that

it might have been done for tax purposcs.
. misunderstood
The Government’s counsel have wholly mlb“ndmbt .
. agle nventor
the inventory method known as the ‘‘basic nveb
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method” used by the Company in the years 1917 to 1920
although it was clearly explained by the Government’s
ovn witness, Mr. Bennett, who compiled the Federal
Trade Commission report, and also by Mr. Reay, the
(ompany's Comptroller. The inventory method is ex-
plained in detail in our Appendix (pp. (8-73). In view
of the implication of deceptive accounting the following
facts, shown by the evidence and referred to in our Ap-
pendix, are here enumerated:

(1} No property whatever was omitted from the Har-
vester Company’s inventory.

(2) The basic inventory plan was a well-known plan,
recognized by accountants and business men as pariicu-
larly apprepriate to a period of inflation where deflation
was sure to follow. The effect of the plan was substan-
tially the same as the more common practice of setting
up inventory reserves to mect an expected deflation. The

necessity of some such plan was fully demonstrated when
the deflation came.

(8) Mr. Beunett testified (R. 147) that the Harvester
Company took its inventory both on the basie principle
aud the usual cost-or-market priuciple, that the figures
\ecessary for adjustment for comparative purposes were
i band and that there was not the slightest atternpt
by the Company at concealment (R. 143).

ﬁlS) Th‘e'a}mual reports of the Company have been
. ri:s 'e‘\hlblts by St'lpulation. Quotations from these
'rento:,mlour Appendn.: show that the use of the basie i1
tioy ijhE ?]-1 was publicly announced with an explana-
e 0“ it dl.ﬁel'ed fr(')m the cost-or-market plan and
N Pose of its adoption. The 1921 Annual Report

0%s th 1
on th 4 the Company’s income tax returns were made
¢ cost or market basis.

In
the face of these facts the Government now repeats
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its eharge that large quantities of machines were omital
from the inventories for an improper purpose.

4.—THE HARVESTER COMPANY’S STEEL PROPERYY AN
ITS5 PROFITS.

The Harvester Company’s steel properties, consisting
of steel plant, coke plant, coal and iron mines, were built
up from a single unit without any combination. They
now represent an investment of $32,000,000; about one-
half of the product is used in the Company’s manufse
ture of implements and motor trucks and the other half
sold to other users. The steel used in the Compang’s
own manufacture is billed to the implemment works at the
same current market prices at which sold to outsiders
(Rec., 136.) The profit attributed to the steel plant it
thereby segregated and the implement plants take the
steel into their costs in the same manner as if purchased
from other sources. Only in this way can the costs be
put upon a proper and comparative basis.

These stecl properties the Government’s petition asks
to have segregated into a separate company in its plel
of dissolution. This plan is adopted from the repor
of the Federal Trade Commission which criticizes the
1918 decree as follows:

““The final decree did not touch upon one of
strongest elements in the competitive power of ﬂ{;
International Harvester Co. This is the prd
which that company derives through its 0\\'1191'5?;1?
of the Wisconsin Steel Co. property. In fack :
large profits derived from this property furtl}efaﬁ's
duce the already low costs of the Internatlor
implements so that other companics are at greﬂthe
disadvantage than appears in Table 171. Tha o
ownership of the steel plants is not necessary tUt "
implement husiness is indicated by the fact tgﬂ .
otber implement manufacturer owns any. In "
steel plant which embraces, as this one does, ¢
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mines, ore vessels, coal mines, coke ovens, and bl_a.st
furnaces, in addition to the steel works and rolling
mills, in order to be efficient requires such a large
output that no farm implement manufacturer counld
ase its entire product.”’ (Ree., 50, 51.)

It will be seen from this quotation that the proposal
o segregate the steel properties is not based on any
theory that the Harvester Company controls a natural
resource of limited supply or that compctitors have any
dificulty in purchasing their stecl in the open market.
The Commission itself says owmership of a steel plant
is not essential to an implement manufacturer, and
there was testimony to the same effect. (Ree., 253.)

The demand that the steel properties be taken away
from the Harvester Company and its stockholders is
based on two grounds:

(I} They are an undue advantage in securing
10w costs on harvesting machines;

(2) They are a source of large outside profits
which, though acquired in a legal way, might con-
ceiably be mobilized in a trade war in the imple-
ment industry.

In fact these two points are one. The Government
‘ﬂlkS'Of the concealed profit in the costs of harvesting
ma;hmes due to the taking up of steel at market prices
ant. tuggests that the costs are really lower and comw-
l;:t?"s at greater disadvantage than the Trade Com-

a8
ml tlon csts table purport to show. But the Govern-
mEEt neglects to point out that it has taken an invest-
lors l:f $32,000,000 10 secure this advantage. Cowpeti-

o] buvsi saved this investment. If the profits of the
md g Edllisi;lre a?*‘lgned to the implement factories
. u 3 b
$32,000,000 ; ¢e implement costs, the investment of

8 left without a return. I inti
o . In pointing to the
'8¢ profity f the steel business an

d the lower imple-
i . pie
" costs which woqlg result if steel

were billed at cost,
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the Governmeunt is simply talking of the same thing in
two different ways and giving the impression of a double
advantage.

A further magnification or duplication is found in the
Governmeut’s compulation of the steel profil per ma.
chine. Following its theory that the steel investment
shownld be left without a return and the profits applied
in furnishing steel to the harvester works at cost, the
(rovernment attempts to contpute (Brief, p. 82) how much
the cost per machine would be reduced. The steel profi
in a binder in 1918, it says, was $3.95. On page &7 of
its Brief, it discusses the former trade practice of bill
ing steel on a Piftsburgh plus basis which resulted in
steel plants shipping from a ncarer point receivieg 2
portion of the profit in the basic price item and a por-
tion in the freight item. This profit in {reight the Gov-
ernment computes at $1.96 in 1918. Baut this is included
in and not an addition to the Government’s figures of
$3.95. The profit in freight was already in the total net
profit which is the starting point for the computation of
the profit per ton of stecl and per binder. The Goverr
ment itself says (Brief, p. 86):

““The profits made by the International Harvester
Company by virtue of the Pittsburgh Plus systen
are reflected in the profits of tbe Wisconsin Steel
Company.”

The Government devotes ten pages of its brief {0 the
so-called ‘‘Pittsburgh Plus”’ practice of billing St'-“f'[
which prevailed in the industry for many years. _It i
common knowledge that this practice has been dns(*t.m-
tinued for a number of vears. The Government’s hrief
refers (Brief, p. 83) to the issnance of a *‘cease and d.c'
sist’’ order against it by the Federal Trade ComMm¥
sion. The Harvester Compauny began billing on 8 Chr
cago base where its stecl plant is located in 1921 befor
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the practice of the industry had changed generally.
{Rec., 167.)

e are unable to see the relevance of this Pittsburgh
Plus discussion to the Government’s case. In fact it
seems to he arguing against ite own contention.

If in the view of the Federal Trade Commission and
the Goverrment, the large profits of the Wisconsin Steel
Works were one of the chief sources of the Harvester
Company’s ‘‘dominanee’’ and if these profits resulted in
large part from the Pittsburgh Plus practice which has
since heen discontinued by the whole industry under
order of the Federal Trade Commission, why is the Gov-
errment now asking for further relief? And if com-
petitors, while operating nnder the haudicap of the
Pittsburgh Plus practice were able to compete and ad-
vance, are they not in a hetter position to do so now that
this handicap has ceased fo exist?

This situation illustrates and supports our contention
that 'the Clayton Act is adequatc protection against the
possibilities of unfair trade and that dissolution of an

eficient manufacturer competing within the law, is not
the remedy.

In our Appendix (p. 77) the profits of the steel
Properfies are discussed in more detail. It there ap-
D'ears that the steel profit per machine has averaged con-
Eflﬂerah]y less than the Government fignres which are
p‘;ll']t:lillﬂ and 1919, It’ should be noted that the steel
nnd- T ;;s Iost‘ money in the vears of depression, 1921
argun;“ - This does not fit in with the Government’s

ent that the “profitable side-lines’’ are a source

of pow .
: Power enabling the Harvester Company to sell at cost
M times of depression.
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PART VIL

THE HARVESTER COMPANY'S ALLEGED CONTROL OF
PRICES,

The Government’s argument on this point begins as
follows (Br, 91):

“¢It 1s inevitable that the International Harvester
Company, controlling such a preponderating por-
tion of the trade and commerce in harvesting ma-
chines and possessing the innumerable advantages
over competifors which have been noted, shonld
exert 4 dominating control over prices in the har-
vester industry.’”’

This conclusion fails if the Government has failed to
prove the alleged innumerable advantages. These have
heen discussed in the preceding section of our brief. As
there shown, the profits of the Harvester Company, as
proved by the Government itself, have not been *‘enor-
mous’’ hut moderate and no competent cvidence what-
ever was introduced to prove the alleged ‘‘tremendous
advantage in costs.’’

Proceeding with its argument the Government asserts
that competitors on account of the alleged advantages
“are nnable to sell for less and in the nature of the
case they cannot sell for more' (Br. 92), that they
follow tle prices of the Internationa! Harvester Com-
pany and that “such following leads to that uniformity
~which it is the policy of the law to prevent.”’ (Br
93.)

The evidence which is considered later, does not sup-
port the Government’s contention that the Hartester
Company dictates prices and competitors follow. It
scems proper to consider first whether the Government’s
test of price control is correct. Does *‘uniformity’ of
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ibe “inability to setl for more’” oT the following of com-
petitors® prices afTord any ground for an inference of
prie control? On this the tecent case of Cement dsso-
cotion v. United Stafes, 268 U. 8. 588, G03, is directly in
point. The Court says:

“Apy change in quotation of price to denlers,
promptly becomes well known in the trade through
reports of salesmen, agents and dealers of various
manufacturers. 1t appears to be undisputed that
there were frequent changes 1n price, and uniformity
has resuited not from maintaining the price at fixed
levels, but from the prompt meeting of changes in

“prices of competing sellers.”

Ih_e Gpvernment refers to the Cement Association
decision in the lower court (Gov. Br. 93) but it takes

m notice of the Supreme Court decision reversing the
Distriet Court.

This case is entirely at variance with the Govern-
ment's theory. It not only shows that uniformity is
not.in itself illegal, but it is nol even evidence of ille-
gality as it is equally consistent with and usually re-
alts from normal competitive conditions.” To prove its
conieu'tion the Goverument must supplement its proof
of uiformity with proof that such uniformity is the

————

l[ . .
mmﬂ, Erénifd]ress delivered hefore the XNationul Association of At-
Genpnal o rals on July 7, 1924, the Hon. Jesse W. Darrett, Attorney
! L:Jur?;lssoun, i3 reported to have said:

given “ngl‘otrﬂlt of us are overwhelmed with complaints when in any
Ihression th rtade, prices are uniferm and it i9 the zeneral public
ment '1§n upiformity of price necessarily presupposes price
‘gm’eeeut- et(te farm'enl of the nation, however, have no price
thee is iﬁrs;u-' 1:19 price of wheat on 2 miven day and et a given
restraint of c;; lrt_tpe same for all sellers. That is not due to
Petltion, petition. Tt is due to the fullest and freest com-

“A8 Jo : .
oy 15“.%3“5} Mill sald in bis Principies of Tolitical Economy !
of the same u?l-itic that there cannet be for the same article
both the ‘any?;r alffl 3:0 priees in the same market, assuming that
By be. (p. §R) e seller take pains te koow what that price

mpetition §

being D‘:T{ni‘:"?ﬂ;ii the great evemer. Instead of the level price
el price i3 th evidence of contral, the reverse is true. The
Trevglip # € regular order of the day where competition
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resalt of restraint of trade. No speculations or pre.
sumptions can be made in its favor.

In the Sfeel Case, 251 U. S. 417, 448, the Government
made a somewhat similar contention, that constant prices
over a definite period indicated undue restraint of trade
which this court disposed of as follows:

‘It has become an aphorism that there is danger
of deception in generalities, and in a case of this
importance we should have something surer for
Judgment than speculation, something more than a
deduction equivocal of itself even though the facts
it rests on or asserts were not contradicted. If the
phenomena of production and prices were as easily
resolved as the witness implied, much discnssion
and much literature have been wasted, and some of
the problems that are now distracting the world
wonld be given composing solution. Of course com-
petition affects prices but it is only one among other
influences and docs not more than they register it
self in definite and legible effect. We magnify the
testimony by its consideration.’’

The Government apparently eonsiders that price cor-
trol is proved hy testimony of the following characlff
given by George White, Vice President of Massey-Harns
Company, ealled as its own witness:

“We arrive at our prices by ascertaizing cosis
and recognizing competitive conditions. .Sometlmt’ls
we follow the Harvester Company’s prices. Ia;
ways get a price list of the Harvester Compm:_.
after it is printed, as I do of every other compel:
tor.”” (R. 83, Quoted Gov. Br. 93, 100.)

Officers of each of the leading long-line competl_t”is
of the Harvester Company—Deere, Emers“"'Brantmli
ham, Moline, Avery and Massey-Harris—were called ‘r
the Government and asked how they arrived at ﬂ:f‘t
prices. Rvery one of {hem testified in substance t :0
hoth costs and competitive conditions were taken 1;101
consideration, and not one testified that they always



161

lowed the lHarvester Company prices. That they had
followed or met the Harvester Company prices fre-
quently in the course of many years of compelilion was
not surprising.

Price changes in the implement trade are not as fre-
quent as in other trades due to its seasonal charaeter and
the custom of quoting prices for a season. Mid-season
changes create incqualities between dealers sometimes
involving retroactive adjustments on goods previously
purchased. To include enough price changes to draw
conclusions as to who Initiated them and who fol-
lowed would require consideration of the history of
price competition over a number of years. The Govern-
ment introduced no proof of this character and the only
twa price changes, the details of which do appear in the
record, do not support the Goverpment’s contention,

The Government does not refer in its argument on
price control to the undisputed fact that the price re-
duction on harvesting machines in the fall of 1921 was
mitiated by Avery & Sons, the Harvester Company and
others following. This reduction which has heretofore
been disenssed (supra, pp. 53, 54) was in the midst of the
farm depression. It brought prices to their lowest level
in recent years. ‘This does not fit in cither with the Gov-
ernment’s theory of malicious price cuiting or price
control.

The Government does, however, have some commeiits
to make on the preceding price reduction in April, 1921.
As the evidence clearly showed (swpra, pp. 43-52) that
this reduction was necessary because of the farm depres-
sion and numerous reductions ou other implements, the
Government with reluctance relinquishes its charge of
malicions price cutting and shifting to another position
Says:

“This (condition just mentioned) may or may not
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account for what happened in that vear, but in any
case the event demonstrates the power of the Inter.
national Company over the very life of its competi-
tors.”’ (Br. 97.)

The argument seems to be that the Harvester Com-
pany’s inability to keep up its prices in the face of eco-
nomic conditions and competitors’ reductions, proves its
power over prices and its competitors,

The Government also implies that the April, 197,
price reduction involved concerted action because the
Harvester Company and two of its competitors reduced
prices on the same day. (Deft.'s Ex, (8) 32, 634). The
reduction in the price of stecl the day before, it argues,
conld not have accounted for thia action becanse ‘‘stee]
is only one element of the cost’” (Br. 97). Yet on a pre
ceding page of its brief the Government says that “of
all materials steel was conceded to be the most impor-
tant”” (Br. 80) and the Government is now asking that
the Harvester Company be deprived of its steel proper-
ties for that very reason.

There is no evidence {or charge) of concerted price
action in connection with lhe April 13, 1921, price re-
duetion or any other price change, and if there were, it
would weigh against the Government’s argument of price
control. Only two pages later {Br. 99) the Governmt.:nt
itself is arguing that nonparticipation in joint action 1-
dictates power, and if so, the converse is true.*

Here again the Government passes by the natural and
obvious explanation of the action in question. Prices are

. j con
*In a footuote to the Goverumeat's discnssion of eslleged price hile

tw
trol (Br. 99) the Government asserts, outside of the recerd. tha :
the testimony Io this case was heipg taken, the Federu.l ?r?-ﬂf.gcgﬁd
wisslon brought a proceeding against certain trade associall .
menufacturers, including the International Harvester C«umpan{;ed and
not apparent what materiality this fact could have, even If D e
in the record, but if material the Government should bave nthe Com-
the fact that the proceeding was subsequently dismissed oD
miskion's own motion.
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nsnally announced in the fall for the following season.
By April, 1921, the price announcements on harvesting
machines were severa] months overdue and the shipping
season at hand. The prices on other implements had been
reduced and the trade was waiting. The 10 per cent re-
duction in the price of steel on April 12th was only one
faetor. There was no use of further delay. It made
definite and immediate the necessity for a reduction. All
of the principal implement companies acted within a few
days (supra, pp. 92, 53} ; (R. 201).

Not only has the Government failed to produce any
evidence of price control, but the evidence (already c¢on-
sidered shows that the price relationship between har-
vesting machines and other implements in the long line
makes this impossible,

This conclusion is further supported by Defendant’s
Exhibit (8) 20 (R. 601) comparing the history of prices
in the prineipal harvesting machines with the prices on
other implements for the eleven years, 1913 to 1923. The
1913 prices are taken as 100 per cent and the changes
expressed in percentage form. Tbe Government criti-
cizes this exhibit becanse it does not include all imple-
wents and notably excludes ‘‘harvester-threshers, potato
diggers, tractors, engines and motor ftrucks.” Tt
therefore adds an exhibit of its own reflecting price
changes on other implements, but it is unable to point
out any different conclusion thereby arrived at. Exami-
nation of Defendant’s Exhibit (8) 20 will show that typ-
ical implements of all lines have been included and the
exhibit contains a note suhstantiated by tbe testimony
explaining why harvester-threshers, tractors, engines
and motor trucks were not included, as follows:

““The weighted averages are based on all machives
now made by the International Harvester Company
except certain machines not made until after 1913,



164

such as harvester threshers and potato diggers, also
tractors aud engines in which the changes of type
during the period 1913 to 1923 were so radical as to
destroy the value of price comparison, and motor
trucks whicl: were not considered agricultural im-
plements.”*

The Government relies strongly (Br. 93) on the testi-
mony of Mr. Graves, President of the Ohio Rake Com-
pany which it quotes as follows:

‘““We have to follow the International Harvester
Company prices in order to get any business at all.”

That Mr, Graves was referring to the last three years
of the farm depression is evident fromn this next sentence
of his testimuony :

“We have been losing money in the last three
vears prineipally on dise harrows. Our loss was
much greater on the tillage line than on the har-
vester line.”” (R. 114.)

Mr. Graves’ greatest loss on harvesters resulied from
following Avery & Sons to the lowest level and he wus
obliged to follow competitors in tillage lines to an even
lower level compared with his own costs.

How this could happen and why the Ohio Rake Com-
pany had hetter comparative costs in harvesting ma-
chines, where the Harvester Company’s low costs arc
alleged to constitnte a restraint, than in the tillage tools,
where trade is unrestrained, the Government does not
say. Jt must concede tlie pertinence of the inquiry for
it quotes (Br. 96) Mr. Silloway, Vice President of
Deere & Co., to the effect that the profits realized by
Deere & Co. on the harvester line werc not as great 2
on other lines. It is clear Mr. Silloway meant sone other
lines for he also testified:

I wish to modify the answer I made when llill:;'
on the stand as to the relative profits In I;ﬂan]ast
spreaders and the harvester line. During t]emore
three years the harvester line has been the



165

profitable, but over # peried of years the manure

spreader has.
“PDuring the last three vears the harvester line
Lol -

has been more profitable than gasoline engines, hand
corn shellers, or farm trucks. 1t is about as profit-
able as wagons; it is considerably less profitable
than some of our tillage tvols, and considerably more
profitable than other of our tillage tools.”” (R. 259,
260.) )
We submit that the evidence wholly fails to show any
control of prices other than the control created by com-
petitive conditions, which all competitors help to im-
rose and to which all are subjeet. Sucb eontrol is onc
of the very purposes of competition. The Government’s
evidence proves nothing except the existence of the com-

petitive conditions it enies.
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PALT VIII

THE S1ZE OF THE HARVESTER COMPANY AND ITS PROPOR.
TION OF TRADE AS AFFECTING COMTYETITIVE CONDI
TIONS. THE GOVERNMENT'S CCNTENTIONS ANSWERED.

From the foregoing review of the evidence in Parts 1
to VI of this brief it is clear, we submit, that the Gov-
erument has wholly failed to prove:

1.—1Its charge of selling at cost {o eliminate com-
petition.

2.—Its charge that competitors are diminishing ip
numbers or strength.

3.—Its charge that certain competitors have re-
tired because of the Harvester Company’s restraini
of trade, and their inability to compete with it.

4—Its charge that three other competitors con-
template retirement for the same reasons.

5—Its charge that the single dealer restriction
can have little effect on competitive conditions.

6.—Tts charge that the competition of the Cham-
pion, Osborne and Milwaukee lines in the hands of
their new owners is negligtble.

7—~Its charge that the Harvester Company has
any advantage in costs of manufacture or other¥s
such ay to prevent cffective competition.

8.—Its charge that the Harvester Compaﬂ}:’hﬂs
made “‘extraordinary’’ and ‘‘cenormous profits™.

9.—Its charge that the Harvester Company col
trols the price of harvesting machines.

Not ouly has the Government failed in its proof, but
the reeord affirmatively shows the existence of activo aed
strong competition throughout the country and econfi
dence on the part of competitors of their ability not oty
to continue to compete, hut to make further progre®
under the favorable conditions created by the singl
dealer restriction npon the Harvester Company.

In this situation, the Government's last poil_lt, a
believe it is its main reliance on this uppesl; i3 th

nd we
gt the
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size of the International Harvester Company and its
proportion of irade in harvesting machines in and of
themselves constitute a restraint of trade under the Sher-
man Act.

The language of this Court in the Steel Case, 251 U. S.
417, 451

“‘No act in violation of law can be established
agaiust it escept its existence be evidence of such
an act?’ .

is applicable lLere.

The Government in substance contends that the ex-
istence of the company or existence of a certain percent-
age of trade is a violation of the law without regard to
causes, consequences or collateral circumstances.

The presumption of fact or law which the Government
asks this Court to draw from the Harvester Company’s
size or percentage of trade is a violeut one. If must be
taken to prove restraint of trude and absence of com-
petitive conditions against the record of over iwenty
years during which the relative size and relative per-
centage of trade of competitors have continually and
substantially increased, during which none of the usual
manifestations or results of restraint of trade have ap-
peared and neither competitors nor dealers have heen
aware of the alleged restraint.

L—THE GOVERNMENT'S CONTENTION TEAT THE STEEL
CAEBE IS DISTINGUISHABLE IN THAT THE STEEL COR-
PORATION'S COMPETITORS HAD GREATEB RELATIVE
FOWER.

On pages 129-130 of its Brief, the Government at-
tempts to distinguish the facts in the Steel Case as to the
relative power of the Steel Corporation and its competi-
tors, from the facts here as to the relative power of the
Harvester Company and its competitors. As the Gov-
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ernment in this case adopts comparative assets and con.
parative percentages of trade as tests of relative power,
it seems proper to make certain comparisons hetween the
facts shown in this case and in the Steel Case record in
this Court.

A comparison has already been made of the size of the
Harvester Company’s four largest corapetitors in old
line harvesting machines in 1911 and 1923. (See Table
p. 41, supra.) The tdble shows au inerease in com-
bined capital (excluding surplus) from $8,400,000 in 1511
to $119,882,000 in 1923. During the same period, the
Harvester Company’s capital and surplus increased from
$156,069,549 to $210,343,976 (Gov. Br,, p. 168).

In many cases the courts have held that size was no
offence. The latest case in which this Court eonsidered
the question was United States v. United States Steel
Corporation (251 U. S. 417), where it was held that the
Steel Corporation’s size, as compared to its competitors’,
constituted no violation of the Sherman Act.

In the following table, we compare the ratio which the
combined capital of the ten largest competitors of the
Steel Corporation bore to the capital of the Steel Cf)r-
poration in 1914 (the year for which this informatl?ﬂ
appears in ihe record of the Steel case) with the 1:8110
which the combined capita) of the six largest competitors
of the Harvester Company in harvesting machines bore
to the capital of the Harvester Company in 1923.
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COMPARISON OF CAPITAL OF PRINCIPAL COMPETITORS OF
THE STEEL CORPORATION AND THI HIARVESTER
COMPANY.®

Six Largest

Ten Largest Cowmpetitors of the

Compelitors of the iarvester Company in X

Steel Corporntion Capital Harvesting dMachines Capitel

1. Jones & Langhlin Decre & Co, (R, 463,
Steel Co. ... . $ 03,579,000 A04) em e aaianens £ 71,105,808

2 Cambria Steel Co. 69.37V2.176 Emterson-Brantingbam

3. Bethlehem Steel Company (IL. 206} 18,492,863
CO vivvnnsaess 55015017 Mayscy-Harris Co, (R,

4, Pennsylvania Steel 250) i 31,700,600
L JE 66,715,310 Moline Plow Co. (I

5. Lackawanna Stecl R £ 1 32715313
Co. .niiiinnnn TT241,BTT B. F. Avery (RR. 430) §.558,510

& Republie Iron & Caze Co. (R. 280y ... 27,000,000
Steel Co....... 3025374

7. Inland Steel Co... 18,2979072 Total ....vvevvran. $187.572.605

B. Youngstown Sheet =
& Tube Co..... 20,3080 Interpational 1larves-

9 Colornde Fuel & ter (Gov. Br., p. 168) $210,347,978
Iron Co. ...... 81,008,956 Proportion of Capital

iLaBelle Iron of Competitors to
Works ........ 24,853,270 Capital of Har

— vester Co. ........ 89.2¢¢

Total ......... $589,G18,197

. 8 Steel Corpore-
tiom ............ $1,047,479.408
Proportion of Capital
of Competitors to
Capital of Steel
Corporation ....... 35.89

_ *The figures nre taken frow 1 tabulation in the Government's Brief
in 't_h-e Bteel come filed in U. 8. Supreme Court (Vol. i1, pagea 838.841)
giving references to record lu support thereof. This agrees substan-
tially with tha figurey =et fortd in appellesy’ Statement of the Case in
the ¥teel ense {pp. 504-570) giving the same references.

Cﬂpltal includes Londz and debeninres outstanding and surplus, ex-
':—‘Dt io the ¢aze of the Massey-Harris Co. and Case Company which do
ot in'dude bonded or dehentured indebtedness—this information mnt
heing in evidence.

On pages 52 and 53 of the Government’s Brief it re-
p.rints a tabulation trom the Federal Trade Commis-
slon’s report purporting to compare the iuvested eapital
of the International Harvester Company in the yoars
1815, 1916, 1917 and 1918 with a number of other imple-
lent companies (23 in 1915 and 21 in 1918). All of the
Government’s comparisous of the capital of the Harves-
ter‘ Company and its competitors are based on this tabu-
lation or other figures of the Federal Trade Commission
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which are inadmissible in evidence.. Assuming for ar.
gument only that these figures as to capital investments
have been proved, it is clear for a numher of reasons
that they are not comparative and do not warrant the
conclusions drawn by the Government.

(1) 1In the first place, the Government refers to ihe
fact that the Harvester Company’s percentage of the
total invested capital of all the companies shown in ke
Commission’s tables had increased from 59.44% in 1913
to 61.83% in 1918. It regrets the figures for subsequent
years are not in the reeord and infers from these fig-
ures that the Harvester Company is “‘steadily forging
ahead’’ (Gov. Br. 54). Buat the Comumission’s tables on
their face show the comparison was between 25 com-
panies in 1915 and only 21 in 1918, Considering the facl
it is a fair inference from the Commission’s own tables
that the Harvester Company’s per cent of the total ir-
vestment was decreasing and this is elearly confirmed
by the above {abulation in our brief which shows that
the Harvester Company’s resources in 1923 did not
greatly exceed those of its six largest competitors.

(2) The Government further argues (Br. 54) that the
Commission’s tabulation is too favorable to the Har
vester Company, due to the fact that a large part of the
capital of these competitors was invested in the tillage
implement business and other lines than harvesting ma
chinery. But this argument, which assumes that all l?f
the Harvester Company’s investment is in the domest
harvester business, is not supported by the evidence El'llﬂ
suggests some obvious and radical adjustments whic
should be made in the Commission’s figures to make them
coroparable. From the total investment of the HarfeSt:r
Company (including borrowings) in 1918 shown 1n tnc
Commission’s tabulation as $238,903,066 (Gov. Br. 53)
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should be deducted the Harvester Company’s investment
in the foreign trade in 1918 shown in Pet. Ex. (S) 139
as $75,000,000, and also its investment in its steel busi-
pess shown in the same exhibit as $24,000,000 (R. 567).
The Government ifsell admits the propriety of segre-
gating the foreign investment and does so in a fabulation
on page 57 of its hrief where it shows the domestic cap-
ital of the IHarvester Company (not including borrow-
ings} employed in mannfacture as only $118,640,527 in-
cluding the steel investment. There are reasons for con-
sidering the capital invested in the long-line implement
lusiness of both the Harvester Company and its competi-
tors as a unit, but what justification ia there for inflating
and almost doubling the Harvester Company’s capital
so employed by adding to it the investment in the steel
business and foreign trade? With these adjustments
made, it is evident that the capital of the Harvester
Company devoted to its domestic implement business
was substantially less, not greater, than the aggregate
capital of the other companies with which the Federal
Trade Commission compares it in 1918; and the same

would be true if similar adjustments were made in the
1923 figures.

The Government is also incorrect in stating that no
figures for the period subsequent to 1918 are available
in this record. The above tabnlation shows that in 1923
the Harvester Company’s percentage of the combined
capital of itself and its six largest competitors in har-
vesting machinery, was only 53 per cent. The conclusion
seems clear either that competitors, not the Harvester
Company, have *“forged steadily ahead?” during the test
period, or that the Federal Trade Commission’s figures
Were wholly wrong, or perhaps both.

The Government’s Brief (pp. 146-155) purports to
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give the proportion of trade possessed by the Harvester
Company and each of its competitors in the following
machines for the years 1919 to 1923 inclusive: Grain
hinders, corn binders, mowers, reapers, headers and push
binders, sulky rakes, side delivery rakes including sweep
rakes, tedders ineluding combined side rakes and tedders
and harvester-threshers.

By the Government’s own figures, the proportion of
trade of the Harvester Company in 1923 on the principal
machines composing the old harvester line, was less than
the Steel Corporation possessed in 1912 (the last year
that such figures appear the record of the Sfeel Case) on
some of its principal products.

Bteel Corgoration® Harvester Company
Hoops, Baonds and Cotton (irain Binders ..........-. %)
Tieg oon e e iean, T1.29% (Gov. DBr., p. IH) o
{Gov. Br. Vol. II, p. 818} MOWOTE cveviremcenannnrns 414%
Bestiemer Steel Ingots.. ... H.T% {Gov. Br., p. 1) H
{Gov. Br. Yol. I1, p. 793} Solky Bakes . ....veun-ares LR ¥
Bessemer Pig Iron......... 6.2 {Gov. Br, p. 134)
(Gov. DBr. Yol. II, p. §17)
Wire tods ... ............. 63.257%
{Gov. Br. Vol. II, p. 818)
Dessemer Malls ....,...... 60.5%

(Gov, Tir. Vol. I1, p. T84)

*The fgures relate to praduction. The Government's Brief I:n:;
¥teel ense glves references to record in support of these pefty
Apures,

Further, the Steel Corporalion’s percentage of the
entire steel trade was over 40 per cent (United States ¥
Stecl Corporation, 253 U, S. 417, see note on p. +39)
whereas the Harvester Company’s perccatage of the
agricultural implements its manufactures, including' har-
vesting machiues, is less than 30 per cent. (See, wfre,
p. 184.)

Similarly the five principal competitors of the Harves-

ester
ter Company, possess a larger share of the haﬂe’:i
trade than did the five largest competitors in the 8
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trade in 1911, taking again the Government’s own

figures.
Jones & Laughlin Deere & Ca.
Steel Ingots 5.5% Grain Rinders 12.4%
Steel Ttails 0.1% Corn Binders 11.3%
Structural Shapes 1129 Mowers 1295,
Plateg end Sheets 2.6% Sulky Rakes 13.29%
Wire Rods 5.2% Wide Delivery and Bweep
Hakes 26.5%%
All finished steel products 14% All hervesting machines 129%
Cambria Steel Masgscy-Harris Harvester Co.
Steel Tnpots 18% Grain Dinders 4.655
Steel Rails 35% Corn Bipders 0.5%
3tructural Shapes 889, Alowers 285
Plates and Sheets 2.7% Sulky Rakes 4.4%
Wire Itods 1.0% Side Delivery and Sween
All fipisbed eteel products 4.2% IRakes 13.0%
All harresting machines LR
Lackawanna Fleel Emerson-Brantingham Co.
Steel Ingots 4.2% tirnln Binders 2.3¢%
Steel Rafls 8,77 (‘orn Binders 269
Structural Shapes 5.8% Mowwers N2,
Plates and Sbeets 1.5% Sulky Rakea 1.1%
All Anished steel products 2.8% S3ide Delivery Rakes G4
Al barvesting machines 5.1¢,
Bethlehem Steel Muoline Company
Stegl Ingots 24 Graln Binders 3.1%
S‘teel Rails 8.1% Mowers +.2%0
Structural Shapes 1039 Suolky Iokes 0.7%
4ll finished products 2.0, All harvesting muachines 8%
Colorado Nuetl & Iren Advery & Sonz
Steel Tugots 1.7¢% Grain Dinders 11%
Stecl Rails 9.8% Jowers 34%
Wire Rods 2.1 Sulky Rakes 1.8%
All finished steel products 219 All barvesting machines 2.9%

The foregoing figures in the case of the Steel Corpora-
tion’s competitors are taken from pages 152 and 153 of
Vol T the Government’s brief in the Steel Case where
references are given to the record in support of these
figures; in the case of the Harvester Company's competi-
tors they are based upon p. 134, of the Government’s
brief in this proceeding. In the case of the Steel Corpo-
rfa.tion’s competitors the percentages relate to produe-
tion. In the case of the Harvester Company’s competi-
tors they relate to aales.

In United States v. United States Steel Corporatic-m,
223 Fed. 55, 68, the court said that

“‘the real test of monopoly is not the size of that
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which is acquired, but the trade power of that which
18 not acquired.”’

The above table shows that the comparative trade
power and resources of the Harvester Company’s com-
petitors are greater than those of the competitors of the
Stcel Corporation.

2. THE PROPORTION OF THE HARVESTER COMPANY'S
TRADE IN HARVESTING MACHINES,

The Government’s Percentage of Trade Figures When
Analyzed and Corrected Do Not Support Its Conely-
sions.

The Government says (Br. 22) speaking of the purpose
of the 1918 decree:

“The result intended to be accomplished was to
increase the amount of ecompetition and the number
of competitors. Thus to the expression ‘competitive
conditions’ was applied a quantitative rather than
gqualitative admeasurcment.*’

In other words, the number of competitors and per-
centage of trade figures are alleged to be the controlling
test of the existence of “‘competilive conditions”. It
is our contention that there are many other factors th
be considered of equal or greater importance—the gual-
tative character of the strength, extent and keenness of
actual competilion, the absence of artificial barriers to
trade and the special opportunities given competitor.&? to
extend their business under the single-dealer requre
ment of the decree.

It is difficult to believe that the Court which entered
the 1918 decree intended to give any such limited and
special definition to competitive conditions as the _G‘“"
ernment claims. This question is discussed later (infro
p. 185.) At this point we consider whether the (}?verll-
ment has proved its case on its own theory. Outside of
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the Federal Trade Commission report, practically all of
the Government’s evidence related to the ‘‘quantitative
peasurement’’ theory; that is, the number of competi-
tors with little regard for their strength and the per-
centage of trade figures Liere considered.

The results of this evidence are embodied in five tables
{Gov. Br. Appendix B 146-155) giving the sales of the
Harvester Company and a number of its competitors in
all kinds of harvesting machinery for the years 1919 to
1923. On the basis of these tables the Government says,
(Br. 46}

‘“Not only has the deecree not created any substan-
tial new competition, but competition has actually
declined, and the International Harvester Company
has increased substantially its percentage of the
total harvesting machine business.’*

This statement conflicts with the Government’s tables
18 they show a decline in the Harvester Company’s per-
tentage from 66.6% in 1919 to 64.1% in 1923. The Gov-
trument, however, by assuming that the Harvester Com-
pany’s percentage was 64% in 1918, arrives at an in-
trease of 1/10 of 1%. We call this an assumption be-
tause the Government did not prove the division of the
trade in 1918 when the decree was entered. Certainly
the 1919 figure of 66.6% aifords no basis for an inference
that the 1918 figure was 64%. Quite the contrary, for
the year 1919 reflects the initial resnlts of the 1918 de-
¢ree. The Champion and Oshorne lines had been sold in
I8 and the machines of these lines marketed by the
lew owners in 1919 amounted to over 3% of the year’s
trade of ajt companies shown in the Government’s tables.
(See App. p. 37 for computation.) Whatever the cor-
feet percentage for 1919 may be, it seems clear that the
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Harvester Company's percentage of trade in 1918 myst
have been considerably more.*

Not only is the Goverument Wwrong in assuming that
the Harvester Company’s percentage of trade in 19i8
was as low as 649, but it is wrong in asscrting that the
1923 percentage was as ligh as 6+.1%. In fact the 1973
percentage was much lower. Tlhe Government's per-
centage tables are incomplefe and inaccurate as can be
easily shown,

1. Mowers: The record in this and the formet pro-
ceeding shows that, in addition to the companies listed
by the Government, the following companies make and
sell mowers—Montgomery Ward & Company, The
Detroit Harvester Company, Roderick Lean & Company
(see App. 3).

2. Rakes: The Government includes in one column
sulky rakes and in another coluran side delivery and
sweep rakes. This division is nnsound for all these rakes

compete with each other.

The evidence In the former proceeding showed that
Montgomery Ward & Company made ard sold s sulky
hay rake (App. 3). Its sales are not included in this
record. Consequently the Government’s figures on sulky
hay rakes are erroneous. '

The evidence shows that Avery & Sons, the Moline

*The (Guovernment's petition alleged that the Harvester ED}?‘%}‘_
percentage of trade in 1918 was “approximately 64 per cent Lhé pro-
The Harvester Company in its Answer replied “that by 1918 n the
portion of the International Harvester Company’s dm_n?snc trm}le lIqu'd-
machines listed on pame 34 of the supplemental petitiod Lad e:!csﬂ
exfietly how much defendauts do mol know. but they believe to :nakitr"
f4 per cent.” (I GG.) As the record stands the Govv;nment mthe 191§
one of ity wost important contentivns on the axsumption thhat fgure a3
peccentage was exactly (H per eent, when it only ﬂ“&‘-{"d t e]muw and
approximate, when the Harvester Company stated It did not ] Wto W8S
the 1019 figures in evidence Indicated that the G1 per eent estim ment,
too low. If the Government wished to make its prescot “ﬂmw
clearly it should have proved the Harvester Conpany’s exat‘% ]"Bs ot the
of trade before the 1918 dcerce began to operate ag well 8
end of the test period.
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Plow Co., the Rock Island Plow Company and the
Thomas Mfg. Co. make and sell side delivery rakes (R.
8, 444, 404, 633, 333; DPet. Exl. (S) 49—R. 460-462),
The sales of none of these companies on side delivery
rakes are in the record or included in the Government’s
percentage tables.

The record shows that Deere & Co., the Dempster Co.,
the Jenkins Co., the Fleming Co., the Collins Co., and
the Superior Mfg. Co. make and sell sweep rakes. (R.
260, 272, 273.) The aweep rake sales of none of these
companies are in the record or included in the Govern-
ment’s pereentage figures. In view of the fact that the
Vice-President of Deere & Company in charge of sales
regarded the Dempster Mfg. Co. as his Jeading competi-
tor in sweep rakes (R. 260), it is evident that these omis-
sions are not trivial.

3. Tedders and Combined Rakes and Tedders: The
Government’s percentago tables (Br. 146-155) contain
3 column headed ¢‘Tedders including combined side
rakes and tedders.”” In this column the Government in-
cluded the Harvester Company’s sales of both tedders
and combined rakes and tedders {compare tables with
Pet. Exh. (S) 4, R. 398, 399). In the same column the
Government purports to give the sales of the competitors
of the Harvester Company in tedders and combined
rakes and tedders. A comparison of the figures in the
Percentage figures with the record of the sales iniro-
duced in the cases of the Emerson-Brantingham, Massey-

Harris, Avery and Ohio Rake Companies (Pet. Exh. (S)
16, 21, 128; R, 421, 428, 525) shows that the Govern-
ment’s percentage figures as to these companies includes
only the sales of their tedders and does not include their
sales of combined rakes and tedders. All of these com-
Pinies made not only tedders hut combined rakes and
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tedders. (R. 81, Pet. Exhs. (8) 20, 25, 46; R. 427, 429,
458). Further, the evidence showed that Deere & Co.
made combined rakes and tedders (Pet. Exh. 53; R, 466),
but the Government’s percentage table includes no sales
of Deere’s combined rakes and tedders (see Br, pp. 146-
153).

The Government apparently concedes the incomplete-
ness of its tables, but it continues to ask for relief be-
cause of what the tables show and justifies this action by
saying (Br. 47) that if it rested its case on an inadequate
canvass of competitors, 1t was clearly the duaty of the
Harvester Company to call such neglected manufactur-
ers. That is to say, if the Government fails to prove its
case, the defendant must supply the omissions. Tt is the
Government, not the Harvester Company, which attaches
great weight to percentage of trade figures, which insists
that the 1918 decree contemplated a ‘“quantitative meas-
urement’’ of competitive conditions. If the Government
asks for additional relief on any such theory, it ghonld at
least prove the facts material to its case. The evidence
in the record disclosed to the Government the existence
of the omitted competitors.

Revision of the Government’s Percentage of Trade
Figures.

Reference to the U. 8. census figures confirms the fact
shown above, that there are very substantial omissions
in the Government’s percentage tables. The 1922 ansus
of manufacture and sales of farm equipment was intro-
duced as Defendant’s Exhibit (S) 34 (R. 636) is referred
to later infra, p. 184. A similar ceusus was taken for 1923
but the results were not published until after the evl-
dence was closed in this case. As these figures 'relatfe to
a period eovered by the evidence and are contained o 3
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public statistical docnment, it seems proper to refer to
them.

The following table compares the census figures for
1923 on side-delivery rakes, sweep rakes and tedders and
combined rakes and tedders with the Government tables:

Censua. (Fovernment Table.
Sidedelivery rakes ....... 16,078 Sweep Rakes ... 11088
Sweep Rakes ............ 13.637 Side-delivery rakes [*°°'°° '
Telders ... iisvincennns 1,983 Tedders and combination

rakea gnd tedders....... 11,151

31,701
. 22,40
Xumber of machinrs omitted from Governments table.......... 9461
31,701

The Government’s classifications eross with those of
the Census Bureau as the Government’s includes com-
bined side-delivery rakes and tedders with tedders, while
the Censns Bureau has evidently included them with side-
delivery rakes.

It is evident that the Government figures for sales
of the four types of machincs, side-delivery rakes, sweep
rakes, tedders aud combined rakes and tedders, are short
by 8,461 machines, By adding these 9,461 omitted ma-
thines to the Government’s total figures (247,774 Gov.
Br. 154) for all harvesting machines sold during 1923, a
revised total of 257,235 is obtained, of which the Har-
vester Company’s sales, 158,830 were only 61.75%, not
611% as the Government clairs,

1t thus appears that the Harvester Company’s per-
centage of the harvester trade has declined substantially
since the entry of the 1918 decree. The 1923 percentage
was af least as low as 61.7% and if other omissions were
Supplied, would be lower; and the 1918 percentage was at
least as high s the Government assumes, 64%, and prob-
ably kigher,

The Government, however, says (Br. 47) that no fault
was found with itg figures on grain hinders, the “‘key-
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stune of the harvester line.”” This is true but heretofore
the Government Las put forward the combined percent-
age for all harvesting maclines as the best quantitative
measurement. Surely the figures have not lost their
significance becanse when corrected they fail to support
the Government’s argument. Furthermore, the Govern.
ment’s hinder figures do not show an increasing per cent
but a deeline from 72.7% in 1919 to 71.2% in 1923,

The decline of 1.5% Dbetween 1919 and 1923, which
period included three years of the farm depression, was
a8 great as could be expceted. Certainly it does not
become the Government to call this deckine of no con-
sequence when it has itself called substantial a supposed
increase from 64% in 1918, to (64.1% in 1923. Aud, as
shown above, the 1918 percentage was no doubt higher
than the 1919, so that the decline since 1918 is greater
than 1.5%,

It is important to note that the fact of the Iarvester
Company’s percentage of trade in binding machines was
71.2% in 1923 as compared with 61.7% in all llar"estlflg
machines, affords no ground for an inference that 1is
trade in binders has declined less than in other machines.
In fact it has declined in the same ratio, the only dfffer—
ence being that the Harvester Company startcd- w:nth &
higher per cent. The Government’s original petition al-
leged that the llarvester Company had at least (P.L 8)
909 of the binder business and over 85% of the bn'smess
in all harvesting machines. (R. 2.) hen the ev;dem.:e
was taken in the former procceding, it appeared th'at n
1904 the Harvesier Company’s percentage o‘f binder
trade was 94.6% (see App. 80). When cou:'lbmed p:‘?{;‘
cenlages for all harvesting machines are betug conmd-
ered, the comparison should be between 85% at or aroul
the date of organization, and 61.7% in 1023; and when
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hinders alone are considered the comparison should be
between 94.6% and 71.2%.

A more usual method of computing percentages of bus-
ingss in articles of varying types and value is to com-
pare the volume of trade in dollars as distingunished from
the sumber of machines. Comparison on this basts gives
to the sales of binders, mowers, rakes, etc., a relative
value corresponding to their sales prices.

The census figures which give the total U. S. sales in
dollare {as well as in number of machines) together
with the figures in this record as to the Harvester Com-
pany s gales in dollars, make such a eomparison possible
for 1922, The figures nccessary for a comparison with
the 1923 census are not in the record. Computed on this
basis the Harvester Company’s percentage of trade in
harcesting machines in 1922 was 56.1%. (See table infra
P.184). As the Harvester Company’s percentage of trade
in 1923, computed in number of machines sold, was less
than in 1992, presumably the same would be true if a

temputation conld be made based on volume of trade in
dollars,

We submit that this computation which shows that the
Harvester Company ’s percentage of trade in 1923 was at
least ag fow as 56.1%, is much more nearly correct and
Wote significant than the Government's tables showing
the Percentage as 64,1,

In passing it should be noted that the Government has
thandoned the claim made in its petition (R. 21, 22) that
flgniﬁcance should be attached to the apparent increase
1 the Harvester Company’s percentage of trade (as in-
“mpletely shown in its tables) from 59.07% in 1921 to
“5T% in 1922, The evidence fully substantiated the
Haterent in the Harvester Company’s Angwer that this
vas g temporary finctuation affecting the allocation of
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business Letween the two vears and not a 8hift of trade
between competitors. An average of the two years moe
eorrectly reflects conditions. (See explanation in Ansver,
R. 67 and R. 85, 88, 218.) '

The True Significance of the Percentage of Trade ‘
Figures.

The division of the trade between the Harvester Con-
pany and its eompetitors at the close of the test perid
is of course one of the factors properly to be considered
in determining the existence of competitive couditions
Our only contention is that it has no such importane
as the Government would give it and that its significance
can only be determined by considering it in connertica
with the surrounding circumstances and other tests of
competitive conditions. Important among these are

(1) The origin of the Harvester Company’s hia

percentage of trade. |
(2) The trend of the perceutage up or down ap

the reasons therefor. ' :

(3) The strength of competitors who have ti
remainder of the trade. ' . o

(4) The relation of the machines in which i
high percentage exists, to other machines mauufagg-
tured and marketed as part of the mamufactures
whole line of implements and the influcnee ofﬁetqm
class of machines on the intermingled compe
conditions,

As to the origin and tremd of the Harvestef Cuu;‘
pany’s percentage of trade in harvesting machlﬂ&‘;;
sbould he remembered that this trade was purchgum-
from six companies. No power of the Hars-rester tohit
pany ever overwhelmed competition to build uzﬁtim;
percentage. On the contrary, the power of COI;P -
has diminished the percentage continuously ;;.)) .
21 years, *‘over 85 per cent’” in 1902 (Supp- Pet. & ©

. gt~
less than 61.7 per cent in 1923. A much higher perce
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age of the traclor trade is now held by one company.
An inereasing per cent of trade built up by the present
owner surely indicates more present power than a dimin-
ishing per cent acquired by purchase from several for-
mer owners. And if the greater power does not prevent
competitive conditions, how can the less?

As to the sircagth of the competitors who hold the
remainder of the trade, an important change has taken
place which the Government wholly overlooks. Three
barvester companics— Acme, Wood and Independent—
{for reasons not connected with the Harvester Company
and herstofore discussed, supre, p. 57; App. 1,
12} were liquidated and went out of business
between 1919 and 1923 (Gov. Br. 44, R. 97). In
1919 these three companies sold 14,809 harvesting
machines {Gov. Br. 146) or 38% of the total
U. 8. trade in that year. In 1923 tlie Acme and Inde-
pendent companies sold none and the Wood Company
only 614 (Gov. Br. 154). Tt is significant that it was not
the Harvester Company but its competitors which prof-
ited by this released trade. All of this trade or its equiv-
alent was gained by other competitors, and in addition
the percentage of trade which the ITarvester Company
held in 1919 was substantially reduced. Surely the trans-
fer of this trade from liquidating companies to stronger
cowpanies has strengthened competitive conditions, It
means that the stronger competitors who are now con-
testing and will contest the feld in the future have in-
ereased their percentage of trade by the Harvester Com-
pany’s loss (the difference between more than 64% and
less than 61.7% ) plus 3.8% or a total of at least 6.1%.

The importance of the interrelation between harvest-
lng machines and the other implements in the Harvester
Company’s long line, has been heretofore discussed. T he
Percentages of trade heretofore referred to in this con-
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neetion are discussed and substantiated by the figures
given under the following heading.

3.—THE HARVESTER COMPANY'S PROPORTION OF TRADE

IN ALL EKINDS OF AGRICULTURAL IMPLEMENTS WaIX
IT SELLS.

The following tabulation based on Government CLsge
figures, Defts.’ Ex. (8) 19—R. 600 supports our sate
inent that the Harvester Company’s percentage of
the total United States trade in all agricultural tmple-
ments in which it competes, was about 29% ; that its per-
centage of the total trade in all lines other than harvest.
ing machines was about 20%, and its percentage of the
total plow and tillage trade about 18%.

This table in substantially the same form was printed
in our District Court brief, so the Government has had
ample opportunity to check the computations which 2%
somewhat complicated due to the necessity of elimina:
ing from the census figurcs various implements not sol
by the Harvester Company. The Appendix (p. 81) &
plains the computation in detail.

Perveutas
International llarfﬂiﬂu
All Harvester C‘omP-‘l"Tt-_';;
Manufacturers Company  Manufacine
LA T
Planting Machinery...... § 4,567,000 $ 1,119,000 2325
Plows and Tillage Imple-
MERtS ... aeie 19200000 3ssT000 188
Harvesting Machinery... 17,913,000 10,056,000
Machines for Preparing
Crops for 3JMarket or
Tee o e cee. 14,877,000 2,093,000 g{
Gas and Steam Tractors 41,335,000 9,2{_3-,0"3 210
Miscellaneous ..... venee. 49938000 1G,874,00
Fo Al
Total ..evvnnsen.... $148,423.000 §43222000 B 7

; that i o
The International Harvester Company sales in new ‘Ililnesf(a otal
lines except Harvesting Machinery) is 333,064,000 o
$130,510,000 or 25.3.

X the Ou
*The *Miscellaneous” item includes all machmfes m"(_‘f;{z'\;m[ion M
vester Company which are grouped in the Cm‘m? énc"!crs Eagine
“Miscellaneous,” such as Cream Separators, Manut;e l::ttﬂ chmpents 8
etc., and nlse includes wagnns, as well us Repairs,

Parts for ull machines in all of the Census classifications.
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PART IX,

THE INTERPRETATION AND INTENT OF THE 1918 DECREE—
THE TEST OF COMPETITIVE CONDITIONS.

While both parties agree that the main issue in
this suit—the existence of eompetitive conditions—in-
volves questions of fact, they disagree as to ihe rule for
weighing the facts. The Government contends:

(1} " That the 1918 decrce intended and the law
requires substantial reproduction of competitive
conditions in 1902 when the Harvester Company was
organized, and that the existence of competitive con-
ditions cannot be determined by any *‘ different view
of the law from that under which the decree was
entered.”’ (Br. 129.) .

{2) That the decree intended to apply a quanti-
tative test of competitive conditions under which the
most important factor to be considered is the change
in the Harvester Company’s percentage of trade
sinee 1918,

The Harvester Company, on the other hand, contends:

(1) That the language of the decree and also the
surrounding eircumstances show that the Court had
no intention of reproducing 1902 conditions and that
the law does not require their reproduction. WWhether
competitive conditions now cxist should be deter-
mined in the light of this Court’s decisions defining
competitive eonditions and restraint of trade, whether
decided before or after the entry of the 1918 decret’e.

{2) That there is no basis for the Government’s
claim that a guantitative test should control. Fur-
ther, that if any such test is applied, the decline 1n
the Harvester Company’s percentage of trade from
1918 to 1923 fulhlls the test, Further, that the Court
intended to review and reconsider not only changes
subsequent to the 1918 deeree, but all material
changes, including the decline in the percentage of
trade, since the closing of the evidenee on the original
hearing.
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1. BEPRODUCTION OF CONDITIONS IN 1902 KOT REQUIRED
—COMPETITIVE CONDITIONS TO BE DETEEMINED ¥
LIGHT OF CORBRECT PRINCIPLES OF LAW,

Our position is that the words *‘competitive conds.
tions,”” as used in the decree of 1918, must be given their
usual mecaning—the absence of undue restraint of trade
‘‘a situation in harmony with the law.”” In determinig
whether the conditions now existing are competitive,
we believe that this Court should apply the same test if
would use in any other case—the rule announced by this
Court defining competitive conditions.

The Government, on the other hand, would preclude
the Court from applying its own test in determining
whether competitive conditions now exist. It says:

“‘The only test which can be applied, therefore, is
whether the decree of 1918 has had the effect actually
to restore in the harvesting machine industry the

competitive conditions which obtained prior to
1902.”” (Br. 23.)

And this language or its equivalent is repeated sev-
eral times. (Br. 21, 136.)

Further, the Government contends that for this Cf?ﬂrt
to apply its latest ruling, involving industrial consolida
tions, to the determination of the issuc here would over
turn the existing decree and defeat its effect. It says:

¢“Clearly, therefore, the decision in the Steel case,
rendered subsequent to the decree in this case,_hc_an
have no bearing npon the present proceeding, }'& “fe_
has for its sole purpose the giving effect fo sa1 .
cree, which stands unmodified and uurev:ersed. ﬂi
other view would imply that parties against “hi"f’ .
decrce has been taken are relieved of all col}lpu.tmir
to observe the decree in ease the court enterm'g‘:r 1 o
some superior court, shall later express 2 dlderree
view of the law from that under which the decre
was entered.” (Br. 129)

The Harvester Company is not asking any modifics-
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tion or reversal of the decree, but is observing it. The
Government is asking modification thereof under a reser-
vation in the decrec which gives it the right to further
relief, if at the end of the test peried competitive condi-
tionshave not heen restored and a sitnation brought about
in harmony with the law {(It. 14). By the first prayer
of the present petition the Government asks the Court to
decree

“That the defendant, the International Harvester
Company, ¢fill is a combination in restraint of inter-
siafe trade and commerce in harvesting machinery,
and still is monopolizing and attempting to monopo-
lize said trade and comerce, in violation of the aet
of Congress approved July 2, 1890, commonly called
the Sherman Act, and contrary to the several opin-
ions, orders, and decrees of this court.”” (R. 25.)

The issue thus presented by the Govermment was
whether a combination in restraint of trade, and an al-
leged monopoly or attempt at monopoly, existed at the
time of the filing of the present petition in 1923. Ob-
viously in determination of that question every interpre-
tation of the Sherman Act up to the decision of the case
preseuted by the petition, would be pertinent. In effect
the Government asks this Court to say:

Trne, under the decision in the Steel case the Har-
vester Company is not violating the Sherman Act,
but in view of the fact that the Stecl case was de-
cided after the decree of 1918, it cannot be given any
weight in determining whether a situation in har-
mony with the law exists in 1923.

The argument of the Government proceeds upon the
theory that by the deerce of 1918 it was intended that
condlitions must be restored to those tbat existed prior
to 1902. There is no suggestion of this intention in the
language of the decree, The Government made the same
contention in the brief below and the District Court,
which should know the meaning of its own decree, has in-
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dicated that it had no such intention by denying the Gor.
ernment’s petition for further relief. The sole require-
ments were that competitive conditions must be restored,
and that a situation in harmony with the law he brought
about. We contend that these requirements have been
complied with and that every decision of this Court, re-
gardless of when it was rendered, interpreting the Act

in respect to the points in controversy, is to be con
sidered.

We submit that the issue here is whether competitire
conditions now exist, and that this cannot be ascertained
by an opinion holding that it was illegal for certain com-
panies to consolidate in 1902.

The Government’s attempt to prevent the application
of the rule laid down in the Steel case to this present ree-
ord amounts to a contention that the District Conrl’s
opinion of 1914 is ‘“the law of the case.”” There are four
answers to this:

(1) The Government does not point to a1y
proposition of law in the 1914 opinion of the Dis
trict Court which it desires to have taken as the law
of the case. The only proposition of law referred {0
in its brief is that quoted on page 6 from tbe Dis
trict Court’s opinion to the effect that if compatﬂﬁeﬁ
cannot legally contract as to prices, neither can i}
unite. This 1s inapplicable. o s0-

(2) The doctrine of the law of the case o§1 y e[;_
plies to Appellate Court decisions and to ther \,D
fect on subsequent proceedings in the same casef v
Appellate Court is restri(ited by principles o
announced by a trial court. )

(3) The ({octrine of the law of the case 150‘;?111_},;,2
rule of convenience, not a limitation on tI:u;l e
power, and frequently is departed from W e o
essary to do justice between the parties. [: Uaded
ger v. Anderson, 225 U. 8. 436; Chaset ) vﬁ‘,ir i
States, 261 Fed. 833, 840 (C. C. A, 8 17 -( &
Louis Ry. Co. v. Quinette, 251 Fed. 773,

A., 8th Cir.}].
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(4) The doctrine of the law of the ecase has no
application where a party in whose favor a decision
has been rendered, returns to a court of equity for
further relief. The Court will grant or withhold sueh
relief as it may deem equitable unrestricted by any
principle of res adjudicata or “‘the law of the case.”
Thbe decisions are clear that no further relief will
be granted in such case if it appears that this would
be inequitable on aceount of changed circumstances
or becausc the original deeree was erroneous or un-
just. {Lawrence Mfg. Co. v. Janesville Mills, 138
U. 8. 882, 561; O’Brien v. Wheelock, 184 U. S. 450,
483; Lewers v. Atcherly, 222 U. 8, 285, 293; Gay v.
Parpari, 106 U, 8. 679.)

It is clear under the above decisions that a court of
equity which o
““nothing can call forth into activity but conscience,
good faith and diligence,*
will award or wilhhold relief in this case as justice aud
publie interest demand. They do not demand the disso-
lation of a company which is not violating the law sim-
ply because 1902 conditions have not been reproduced.

Tbe Government, however, contends that the language
of the 1918 decree must be interpreted in the light of the
decrees entered in other cases and that the Lobacco case
establishes (Br. 25) ‘‘as a principle to be observed in
the dissolution of combinations violative of the Sherman
Law, that there should be a restoration of the competitive
sitnation which obtained when the combination was
formed by a complete segregation of the combined com-
Panies,’?

In the Tobacco Case (221 U. S. 106, 186) the Court
said that it would be difficult, if not impossible, to re-
store the prior lawful conditions. The deeree it entered,
therefore, dirceted the parties to submit a plan for dis-
solving the combination aud *‘recreating out of tbe ele-
Ments now composing it a new condition which shall be
honestly in harmony with and not repngnant to the law.'!
(p. 187)

-‘-‘_‘___—
*Wagner, et ql, v, Baird, el al., 7 How. 233, 208
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The other decisions relied upon by the Government a)
involved either the control by stock of one railroad by
another, or the control by a railroad of a coal company,
or the control of both a railroad and a coal company by a
holding company. These cases are clearly differentiated
by their facts. They all involved public utility com-
panies and most of them involved also the control of
natural resources of limited supply. The assets and
business of the combinations were in almost iden
tically the same condition at the date of disselution
as when the combination was formed. The obvious sy
to dissolve the combination was to scparate the two rail-
roads, or the railroad and coal properties involved
There is nothing in the cases cited to support the Gov-
ernment’s proposition that reproduetion of prior condi-
tions is the only legal method of removing restraints of
trade.

The situation with which the Court was dealing in the
Harvester case was enlirely different. It iuvoh'eq 8
consideration of private manufacturing companies v.'h‘mh
were under no duty to compete, and which were making
articles that anyoue could manufacture. The case, moré-
over, was unusual in that sixteen years had elapsed be-
tween the original consolidation and the entry of the de
cree of dissolution. During that period the Harvestelr
Company and all its principal competitors had been fal-
lowing the economic trend and become integrated lorg-
line implement companies. To segregate nll of the Hal;
vester Company’s new lines and re-create a number 0
short-line harvester companies as in 1902, would hml
been useless and a step backward. To create sevir;
long-line companies out of the Harvester Cc-m[)ﬂlll:fester
impossible as the duplication was in the‘ five harld "
lines and the new-line factories and business coU -
be divided, so as to give to each of several new har
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companies a properly integrated long line. (See supra
pp- 29, 30.)

The plan which scemed best to the Attorney General
and which was approved by the Court was to enable
other responsible implement eompanies to become long-
line companies by requiring the sale to them of the Cham.
pion, Osborne and Milwankee lines, and to assist these
new competitors and all old competitors by restricting
the Harvester Company to doing business with omne
dealer in a town. Judging the intent of the decree by its
own provisions and the surrounding circumstances, it is
clear that the Court did not intend to reproduce the 1902
conditions and that it did intend to adopt a plan to es-
tablish competitive conditions in a different and what
it believed to be a hetter way. -

2—ANSWER TO GOVEENMENT'S CONTENTION THAT THE
1918 DECREE INTENDED TO SET UP A QUANTITATIVE
TEST OF COMPETITIVE CONDITIONS.

(1) The first answer to this contention of the Gov-
ernment is that the decrec does not expressly provide
for any quantitative test. The presumption is, there-
fore, that the court intended that the existence of com-
petitive conditions should be determined in the light of
the many other relevant facts which have been hereto-
fore mentioned throughoent this brief.

(2) A second answer to this contention may be founad
in the Government’s own brief (p. 46) where it states
that the test period has been three years longer than
was anticipated in 1918, due to the postponement. of the
formal treaty of pemce with Germany. If this is true,
then both the Court and the Government intended that
the 1918 decrce should be reviewed within one year after
the going into effect of the single-dealer provigion and
within one year after the expiration of the time for sell-
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ing the Champion, Osborne and Milwaukee lines. O
viously no marked changes in the division of trade eould
have been expected within such a short period. This ar-
gument of the Government suggests what secems mosl
probable, that the Court intended to review the effect of
the decree in opening the channels of distribution and
whether the purchasers of the lines sold were “re-
sponsible implement companies’’ as the decree required.

(3} The Qovernment’s brief also furnishes another
argument against its own theory. On page 132 it says:

““When the provision for the test period was writ-
ten into the decree it must have been known, at least
experience should have taught tbat the close of &
great war almost always is followed hy a period of
depression.”’

This statement is made in connection with an argu
ment that the farm depression could not excuse the Har-
vester Company from re-establishing competitive condi
tions, particularly as it must have known such a depres-
sion would soon occur. If the Harvester Company must
have known this fact, it must have been equally known
to the Attorney General and the Court, and, if 50, the
Government imputes to the Court an intention to estab-
lish a quantitative test to a period when trade was at. a
standstill and when such test would he particularly -
applicable and of less relevance than many other factors.

(4) We further contend that if a quantitative test ?f
competitive conditions should he applied, the d_echne I
the Harvester Company’s percentage of trade since 1918
which has been substantial in itself should be
considered in comnection with the decline since the
filing of the Government’s original petition in ]:912. The
Harvester Company’s percentage of trade def:hned frorln
71% in 1911 (R. 19) to 61.75% in 1923, figuring the 7"
ume of trade in the number of machines, and 'tO 56.1%,
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figuring the volume in dollars (supra, p. 184). It is rea-
sonable to suppose that the District Court in any review
of the effects of its decree, intended to consider all snb-
stantial changes in competitive conditions which had
taken place since the original hearing, Without this,
its record would be incomplete. The 1918 decree simply
reinstated the 1914 decree and provided a plan of dissoe-
lution. The Court in 1918 was doubtless informed in &
general way of the entry of new competitors and their
substantial progress since the filing of the original peti-
tion, and this had a bearing on the nature of the plan
of dissolution and the guanium of relief. No evidence
was taken, however, and all consideration of these
changes and further changes resulting from the provi-
sions of the 1918 decree, was postponed for subsequent
review should the Government ask it.
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PART X.

POSSESSION OF UNEXERCISED POWER OF THE CHARACTER
DISCLOSED BY THE EVIDERCE IS NOT ILLEGAL—THE
AUTHORITIES CONSIDERED.

In the foregoing pages of this brief we have reviewed
the evidence as to all of the alleged advantages which the
Government claims give to the Harvester Company such
a dominance as to prevent competitive conditions and
constitute a restraint of trade. From this review we be-
lieve it clearly appears:

(1) That the admitted good name and excelleuce
of the Company’s harvesting machines have not been
such an advantage as to prevent marked progress by
its competitors. )

(2) That the alleged tremendous advantage in
costs does not exist and if any advantage exists at
all, it must result from efhciency.

(3) That the profits of the Company have beep
moderate—not ‘“‘enormous.’’

(4) That the large resonrces of the Compeny,
built up out of the moderate profits of twenty years
of business are in greafer part invested in enter-
prises other than the manufacture of harvesting ms-
chinery, and are not as large, compared with the
resources of competitors, as in the case of the Steel
Corporation. o )

{5) That the so-called profitable side-lines have
returned no more than a moderate profit on the 13-
vestment and give the Company no outstanding ¢
vantage, .

(6) That the Company’s percentage of tradehlls
harvesting machines is substantially less and 3t
declined substantially more thap the Governmel
contends.

The evidence further shows that none of these a}lc{ged
advantages in so far as they exist, have been esercl®
in any attempt to sell at cost, dictate prices or othe'r“’lge
restrain trade, and that the long-line development iv the
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implement industry has minimized the significance of
such adventages as a measure of potential power whiek
might be available for monopolization of the harvester
trade.

There remaing to be considered the legal question
whether uny unexereised power resulting from advan-
tages of the character and origin disclosed by the evi-
dence in this case, ean in and of itself constitute restraint
of trade.

The Government in its argument in the former pro-
cceding, in hoth the Steel Case and the Harvester Case,
pressed the claim that the possession of power to sup-
press competition, arising as it claimed out of the pre-
ponderant position of the companies in their respective
trades, constituted the gravamen of their offense under
the Sherman Act. Mr. Justice McKrxxa in his opinion
in the Steel Case said:

““The Government, therefore, is rednced Lo the as-
sertion that the size of the corporation, the power
If may have, not the exertion of the power, is an
abhorence to the law, or as the Government says,
‘the conibination embodied in the Corporation un-
duly restraing competition by its necessary effect, -
(the italics is the emphasis of the Government) and
thercfore is unlawful regardless of purpose.” ‘A
wrongful purpose,” the Government adds, 1s ‘mat-
ter of aggravation.” The illegality ia statical, pur-
pose or movement of any kind only its empbasis.’”
(251 U. S. 417, at p. 450.)

His immediate answer to this argument was as follows:

‘“To assent to that, to what extremes would we be
led? Competition congists of business activities
and ability—they make its life; but there may be
fatalities in it. Are the activities to be encouraged
when militant, and suppressed or regulated when
triumphant hecause of the dominance attained? To
such paternalism the Government’s coutention, which
regards power rather than its use the detcrmintng
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consideration, seems to conduct. Certainly conduels
we may say, for it is the inevitable logic of the Gov-
ernment’s contention that competition must not only
be free, but that it must not be pressed to the as-
cendeney of a competitor for in ascendency there is
the menace of monopoly.

““We have pointed out that there are several of
the Government’s contentions which are diffienlt to
represent or measure, and, the one we are now con-
sidering, that is the power is ‘unlawful regardless
of purpose,’ is another of them. It secems to us that
it has for its ultimate principle and justification that
strength in any producer or seller is a menace to the
public interest and illegal because there is potency in
it for mischief. The regression is extreme bt short
of the the Government cannot stop. The fallacy it
conveys is manifest. * * ¢

‘‘Shall we deelare the law to be that size is an
offense even though it minds its own business be-
cause what it does is imitated? The Corporation 18
undoubtedly of impressive size and it takes an effort
of resolution not to be affected by it or to exaggerate
its inflnence. But we must adhere to the law and
the law does not make mere size an offense or the ex-
istence of unexerted power an offense.”” (251 U. B
417, 450, 451.)

The decision in the Steel Case upon the point in ques
“tion was but the application of the rule siated in the
Standard Oil and Tobacco Cases to the facts then befere
the Court. In both the Standard Oil and Tobacco Cases
the defendants had both size and power to suppress
competition. Yet in neither of those cases did this Court
rest its decision on these circumstances alone; nor did i
anneunce a rule which would justify so doing.

In the Standard Oil Case it was held that the power
acquired from ecombining in the New Jersey corporaton
the eontrol of so many other corporations aggregabin
s0 vast a capital, gave rise, in and of itself, i the'db-
sence of coumtervailing circumstances, to the primd
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facte presumption of infent to dominate and control the

oil industry
““with the purpose of excluding others from the
trade and thus centralizing in the combination a
perpetnal eontrol over the movement of petrolenm
and its produets in the channels of interstate com-
merce’’ (221 U. 8., at p. 75).
And it was held that the prima facie presnmption of
infent ‘‘to restrain trade, to monopolize and to bring
about monopolization'’ was made conclusive by consid-
ering the after conduct of the parties, ‘‘as well as by
weighing the modes in which the power vested in that
corporation has been exerfed and the results which have
arisen from it’’ (221 U. 8, p. 75).

In the Tobacco Case the comkination was condemned
not because of the vast amonnt of property aggregated
by the combination, not becanse alone of the many cor-
porations which were united, nor alone because of the
dominion and control over the tobacco field which ac-
tually existed, but, to quote the language of the Court,

““becanse we think the conclusion of wrongful pur-
pose and illegal combination is overwhelmingly es-
tablished.’?

Allusion is then made to the eircumstances surround-
ing the organization and the after conduct of the com.
pany which showed, the Court said, the purpose o re-
strain others and to monopolize and retain power in the
hands of the few and to drive competitors from the field
and erect perpetual barriers to the entry of others into
the trade (221 U. S., at pp. 182, 183).

The present cage differs from the Steel Case in the fol-
lowing respects:

(1) The Harvester Company’s resources, as com-
Pared to those of its principal competitors, are much
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smaller than the resources of the Steel Corporation as
compared to its principal competitors (supra, p. 169).
(2) While the Harvester Company’s proportion of
trade in its harvester lines is ahont the same as the Steel
Corporation’s percentage in several of its important
lines (supra, p. 172), the Harvester Company’s per-
ceittage of trade in all lines of implements it manufae-
tures is materially less than the Steel Corporation’s pro-
portion of the entire steel trade (supra, p. 172).

(3) Such power as the Steel Corporation possessed
resulted directly through the combination,

On the other hand, the alleged advantages which it is
claimed that the Harvester Company possesses over ifs
competitors, upon which the Government lays the great-
est stress, were not acquired as a result of combination.

These advantages are (a) the ownership of the Wis-
consin Steel Company, (b) the Harvester Company’s ‘ﬂ]-
leged low cost of manufacture, and (c) the repotahion
of its harvesting machines.

a. The Harvester Company’s steel business did not
result from any combination of competing steel plants.
It is a single business built up mainly during the last
twenty years (R. 203).

The Trade Commission’s report says that the owner-
ship of steel plants is not necessary to the implement
business and the proof of this is that no implement mant-
facturer, except the Harvester Company, owns any steel
plant (R.51). It also says that the profit which the Ha'r-
vester Company derived through ownership of the Wis:
consin Steel Co. property is one of the strongest elements
in the competitive power of the Harvester Company (.
50).

These profits have not been as large as elaimed {sup/d:
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pp. 154-157). Baut what if they had? Surely a corporation
may engage in as many enferprises as itsa charter per-
mits. If the so-called side-lines are so disconnected from
the harvester and other implement lines that they do not
form part of an integrated business (as the Commission
implies), the profits derived from the steel business and
other so-called side-lines, are wholly immaterial. As
well might it be claimed that a profitable investment in
bonds of a2 company’s surplus could be an illegal souree
of power,

If on the other hand the steel and implement business
fogether constitute an integrated whole, composed of
related but noncompeting units, the integration is legal.

Uniled States v. Winslow, 227 U. 8. 202, 217,
United States v. United Shoe Machinery Co., 247
C. 8. 32, 35.

Furthermore, as we have zeen, eighty per cent of the
Harvester Company’s trade consists of lines of imple-
ments it has added to its harvester lines. For, with
iriling exceptions, the Harvester Company acquired only
harvester lines by the consolidation in 1902, (Gov. Br.
130) These new lines, like the steel business, consti-
lute an investment as well as an effort to integrate the
Wusiness. Tle acquisition of these new lines under the
tule of the Winslow Case, supra, was perfectly lawful.
It follows that any power the Harvester Company
thereby acquired was one legally derived which could
ouly be rendered unlawful by its illegal abuse.

b, It does not appear that the Harvester Company ’s
®sts of production are lower than its competitors’
(WPFG, P. 147; App. 61-67) and the Government has not
Proven any permanent advantage of the Harvester Com-
Paby which would make its costs lower. Therefore, the
fair inference is, that if the Harvester Company has



200

lower costs, they resnlt from efficiency. Surely the
ability to mannfacture cheaply is not detrimental to the
public interests. In Patterson v. United States, 222 Ped
299, 619 (C. C. A,, 6th Cir.) the Court said that

““A monopolizing by efficiency in prodncing and
marketing a better and cheaper article than any one
elsc is not within 1t”’ (4, e., 2nd Section of Shermar
Act). .

Judge Wooley in the Steel Case, 223 Fed. 53, 163, said:

‘“As there can be no monopoly of efficiency and
capacity, inquiry concerning the power of the cor-
poration therefore leads mainly to its dominion over
the raw materials and finished products of the in-
dustry.”’

¢. The Government, adopting the Trade Commission’s
assertion (R. 55), claims that the veputation in the
trade of the Ifarvester Company’s harvesting machines

gives illegal power.

It is true that the Harvester Company has used its
best effort to maintain the reputation of its harvesting
machines and other implements, and that its harvesung
machines are the most widely known in the trade. But
good reputation, maintained through many years by ex-
cellence of manufacture, has not hitherto been regarded
as a source of danger to the public interest.

There is high authority for the proposition t}'1at “‘?,
good name is rather to be chosen than great riches;
but it seems, according to the Government, that.lﬂ an
anti-trust case there is fatality in the possession of
either,

The Government seeks to prevent the application of the

Steel Case to this record on various grounds: o
(1) Tt says (Br. 129) that this Court canaot 2p

i inion i teel Case b
ply to this record the opinion in the Stee: 5
cause this opinion was handed down subsequent
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the entry of the 1918 decree. This contention has
been answered supra, p. 185.

(2) It says (Br. 129) that the record in the Steei
Case showed that ‘“‘competitors had to be persuaded
by pools,’’ cte. to keep in line, while here the record
shows that the Harvester Company dominates prices.
This eontention has been answered supra, p. 158.

(3) The Government says (Br. 130) that the
Steel Case presented a record of the Steel Com-
pany’s efforts to keep its competitors in line, while
this case presents a story of the unsuccessful efforts
of the competitors of the Harvester Company. This
contention has been answered {supra, pp. 104-110)
with the testimony of the Harvester Company’s com-
petitors themselves.

(4) It says (Br. 130) that the Court in the Steel
Case laid much stress on the purpose to integrate the
steel business.

In the Steel case 180 concerns were united whose pro-
duction was 80% or 90% of the country’s output (251
U.S.at p. 439). All competition between these concerns
%28 eliminated and such integration of raw material
Properties as occurred directly aided the consolidated
tmpany in manufacturing its finished steel products—

and to that extent increased its power.

ln the Harvester case also the Company obtained its
Taw material properties and the beginning of its steel
business, by thae consolidation; for theretofore they had
!Jelonged to the Deering Company (R. 203). The record
s the former proceeding shows that this, as well as the
subsequent development of a long line of implements, was
one of the purposes of its organizers. (O. R. Vol. II, p.
1318-1320, 1357). 'The sole distinctions in this respect
between this and the Steel Case are as follows: The
Steel Corporation obtained a large portion of the
Ofe resources of the country and all the integration
resulting from the consolidation imecreased its power
@ the steel trade. On the other hand, lhe Ilar-
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vester Company oblained but a slight portion of any
natural resources and its subsequent integration, by de-
veloping new lines of implements, did not increase but de-
creased its power in the harvesting machine trade by
reason of the many interrelations previousty discossed.

It ig idle for counsel to contend that the Steel case 18
not in point because one of the many purposes of its or-
ganizers—the integration of the stecl business—was law-
ful. The Court fonnd in the Steel case (following the
opinions of Judges Wooley and Hunt with which the
Supreme Court said that in the main it concurred—
251 U. 8. 442) *‘that the organizers of the corporation
and the preceding companies had illegal purpose from
the very beginning'’ (see pp. 438, 439). Finding, how-
ever, that the corporation itself had been guilty of no un-
fair or illegal practices, the Court held that the iflagal
intent and unsuccessful attempt of its organizers io mon-
opolize trade should not be attributed to it (p. $41) and
the Court said:

““Our present purpose is not retrospect for itself,
however instrnetive, but practical decision upon ex-
isting conditions, that we may not by their distar-
bance produce, or even risk, consequences of a col-
cern that cannot now be computed. In other words,
our consideration should be of not what the Cor-
poration had power to do or did, but what it has

now power to do and is doing, and what judgment

shall be now pronounced—whether its .dissoll.}tlgﬂlé
as the Government prays, or the dismissal o
snit, as the Corporation insists?”’ (p. 444)

In Maple Flooring Association v. United Stales, 268 U.
8. 563, 577, the Court said: o
““Whether, however, their general purpose ?tas o
become law-abiding members of the commurjllyun_
law breakers, it is not, we think, very rpaterlase o
less the court either can infer from this cou; oo
conduct a specific and contiuning purpose or 82
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ment or understanding on their part to do acts tend-
ing to effect an actual restraint of commerce (Fnited
States v. Umted States Steel Corp’n., 201 U, S. 417),
or unless, on the other hand, it is established that the
combination entered into hy the defendants in the
organization of the defendant Association, and its
activities as now earried on, must necessarily result
in such restraint.”’

4 fortiori, no illegality of purpose resulting in the or-
ganization of the Harvester Company can play any part
here. For mot only has the Harvester Company been
guilty of no unfair practices, not only has it manifested
no intention to monopolize, but the purpose of its organ-
ization is not in issue—the sole issue being whether
competitive conditions now exist.

In another place in its brief (pp. 109, 110) the
Government quotes a finding of the Supreme Court of
Missouri in an opinion, handed down in 1911 and based
upon evidence taken in 1909 and 1910, and says that this
finding (which the Government scems to imply should be
treated as evidence in this proceeding) *distingnishes
the case from the Steel Case.”

It is true that in the Steel Case the Court found that
the Steel Corporation had not the power to suppress
®ompetition or to comtrol prices, but that finding was
only one of the two grounds upon which the decision
¥asrested. As said in Union Pacific Company v. Mason
City Co,, 199 U. &, 160, 166:

“Of course, where there are two grounds, upon
either of which the judgment of the trial court can
be rested, and the appellate court sustains both, the
ruling on neither is obiter, but each is the judgment
of the court and of cqual validity with the other.

Nenever a question fairly arises in the eourse of a
frial, and there is a distinet decision of that ques-
tion, the ruling of the court in respect thereto can,
M no just sense, be called mere dictum.”’

As we have seen, the question as to whether unexercised
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power violated the law arose in the Steel Case, was dis-
tinctly decided and constituted one of the two grounds
of the decision.

Consequently the real distinction between the ifis-
sourt Case and the Steel Case is that the former hoids
that unexercised power acquired by combination is il-
legal under the Missouri statute and the latter holds that
the Sherman Act does not make such power an offense.
And this proceeding arises under the Sherman Act, not
the Missonri statute.

In the Steel Case the Government relied strongly upon
International Harvesier Company v. Missouri, 234 U. 8.
199, from which the Government quotes (Br., 110, 111).
Counsel for the Steel Corporation distinguished that de-
cision qn the ground that the Missouri statute prohibited
all combinations ‘“which tend to lessen full and free com-
petition,”’ while the Sherman Act condemns only com-
binations which unduly restrain trade (251 U. 8., at p.
436). The Court, we believe, must have concluded that
what was said in the Missouri Case (234 U. S. 199) difl
not apply to suits arising under the Sherman Act, for it
did not mention the Missouri Case in its opimion.

This we think is an answer to the Government’s con-
tention that the Mlissouri Case is here in point; that 8
statute prohibiting combinations ‘‘which tend to lcssel
free and full competition”’ is the same as one that con-

demns only undue restraints of trade.”
I

* The Government says (Br. 111): .
“\That iz expressed in the Mlssouri statute necessarily
in the Sherinan Act.” ]
YWhen the Sberman Act was pepding 1o Congress, !-Ir'gl:lm;ondém-
representative from Missouri, offered an amendment desiIt te which
body therein substantially the lanmuage of the Missouri Statu“, u
was before the Supreme Court in Missouri v. Harvester Company,
Congress refused to adopt this emendment. >
Walkers History of the Sherman Act, pp. 4142,
See also the Du Pont Powder Case, 188 Fed. 127, 155 teaint
Court distinguishes between restraint of competitors end rey
trade.

is implicd
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We submit that the record on this appeal cleatly shows
the existenee of competitive conditions in the manufac-
ture and sale of harvesting machinery and other agri-
cultural implements and a situation in harmony with the
law, and that the decision of the Distriet Court dismiss-
ing the Government’s petition for further relief was
correct.

Respeetfully submitted,
Fraxx II. Scorr,
Wirriam S. Ewviorr,
Victor A. Remy,
Solicitors for Appellees.
Octoher 18, 1926.



