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CORPORATE DISCLOSURE STATEMENT

Pursuant to Federal Rule of Appellate Procedure 26.1(a), Defendants-
Appellants state as follows:

Google LLC is a subsidiary of XXVI Holdings Inc., which is a subsidiary of
Alphabet Inc., a publicly traded company; no publicly traded company holds more
than 10% of Alphabet Inc.’s stock.

Google Payment Corp. is a subsidiary of Google LLC. Google LLC is a
subsidiary of XXVI Holdings Inc., which is a subsidiary of Alphabet Inc., a publicly
traded company; no publicly traded company holds more than 10% of Alphabet
Inc.’s stock.

Google Commerce Ltd. is an indirect subsidiary of Google LLC. Google LLC
Is a subsidiary of XXVI Holdings Inc., which is a subsidiary of Alphabet Inc., a
publicly traded company; no publicly traded company owns more than 10% of
Alphabet Inc.’s stock.

Google Ireland Limited is an indirect subsidiary of Google LLC. Google LLC
Is a subsidiary of XXVI Holdings Inc., which is a subsidiary of Alphabet Inc., a
publicly traded company; no publicly traded company owns more than 10% of
Alphabet Inc.’s stock.

Google Asia Pacific Pte. Ltd. is an indirect subsidiary of Google LLC. Google

LLC is a subsidiary of XXVI Holdings Inc., which is a subsidiary of Alphabet Inc.,
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a publicly traded company; no publicly traded company owns more than 10% of
Alphabet Inc.’s stock.

/s/ Neal Kumar Katyal
Neal Kumar Katyal
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This case is an interlocutory appeal of a class certification order that is
currently set for oral argument on September 11, 2023. On August 28, 2023, the
District Court issued an order granting Google’s motion to exclude from trial the
precise injury and damages model on which the class certification order is based.
ECF 588.1 The District Court issued a second order addressing decertification, in
which it stated that “the order granting certification should be vacated,” but that the
District Court lacked jurisdiction to do so because the certification order is currently
on appeal in this Court. ECF 589. Accordingly, Google seeks the following relief:

First, pursuant to Federal Rule of Appellate Procedure 12.1(b), Google seeks
a limited remand from this Court to the District Court so that the District Court can
decertify the class as it has indicated should occur.

Second, pursuant to Federal Rule of Appellate Procedure 34(b) and Circuit
Rule 34-2, Google requests that the Court vacate the oral argument that is currently
set for September 11, 2023, in this appeal. Once the District Court has decertified
the class, Google’s appeal of the certification order will in all likelihood be moot,
and Google will promptly notify this Court.

Google has consulted with counsel for Plaintiffs-Appellees, who have

indicated that they will respond to this motion after they have read it. In light of the

1 Unless otherwise specified, ECF references are to the multidistrict litigation docket,
No. 3:21-md-02981-JD (N.D. Cal.).
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proximity of oral argument, Google respectfully requests that this motion receive
expedited treatment.

In support of this motion, Google states as follows:

1. Plaintiffs-Appellees represent a putative class of consumers who purchased
mobile phone apps, app subscriptions, or in-app purchases through Google’s Play
Store. 1-ER-4-7. Plaintiffs allege that Google charged supracompetitive service
fees to app developers, and claim that the prices they paid were inflated as a result.
Id.

2. The District Court issued an order certifying the class on November 28,
2022. 1-ER-3. This Court granted permission to appeal under Federal Rule of Civil
Procedure 23(f) on February 27, 2023. The District Court subsequently set the
underlying case for trial starting on November 6, 2023. See ECF 588 at 2. This
Court granted in part Google’s motion for an expedited appeal, and set oral argument
for September 11, 2023.

3. The District Court’s class certification order depended on its conclusion
that the expert opinion of Dr. Hal Singer was admissible under Daubert v. Merrell
Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993), and could serve as common proof
of injury and damages. See 1-ER-10-25.

4. While this appeal was pending, the parties continued to proceed towards

trial in the District Court. Google moved to exclude Dr. Singer’s expert opinions at
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trial under Daubert. ECF 487. After briefing and a hearing, the District Court issued
an order on Monday, August 28, 2023, granting Google’s motion to exclude Dr.
Singer’s testimony. See ECF 588. The Court was persuaded “that Dr. Singer’s
[injury and damages] model is not within accepted economic theory and literature,
and is based on assumptions about the Play Store apps that are not supported by the
evidence.” Id. at 16.

5. Immediately after issuing its order excluding Dr. Singer’s opinion under
Daubert, the District Court issued an order titled “Order re Decertification and Class
Notice.” ECF 589. The court explained that Dr. Singer’s opinion “was an essential
element of the consumer plaintiffs’ argument in support of certification” and stated
that, as a result of the subsequent decision excluding Dr. Singer’s injury and
damages model under Daubert, “the order granting certification should be vacated.”
Id. at 1. The District Court noted, however, that this Court’s order granting
permission to appeal had “terminated [its] authority to decertify the class.” Id. at 1-
2 (citing City of Los Angeles, Harbor Division v. Santa Monica Baykeeper, 254 F.3d

882, 885 (9th Cir. 2001)).

2 The District Court likewise rejected an “alternative approach” proffered by Dr.
Singer, finding it “too anemic to” present “to a jury.” ECF 588 at 17. This
alternative approach is not the basis on which the class was certified and is not at
Issue in the appeal of the class certification order.

3
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6. In light of the District Court’s ruling stating that it would vacate the class
certification order that is the basis for this appeal, this Court should issue a limited
remand under Federal Rule of Appellate Procedure 12.1(b). The District Court’s
order is effectively an indicative ruling, such that this Court can enter a limited
remand in order to effectuate it. See Mendia v. Garcia, 874 F.3d 1118, 1122 (9th
Cir. 2017). The District Court “made its intentions” to vacate the class certification
order “sufficiently clear” to warrant a remand under Rule 12.1(b). Id.

7. As Rule 12.1(b) contemplates, this Court should retain jurisdiction over
the appeal until the District Court has issued an order decertifying the class.

8. In the meantime, because oral argument is currently scheduled for Monday,
September 11, 2023—and is therefore less than two weeks away—Google requests
that this Court remove this case from the oral argument calendar. Although this
Court does not typically vacate an oral argument “within 14 days of the date set,”
the District Court’s express statement that the class should be decertified and that it
lacks authority to do so amounts to “exceptional circumstances” that warrant
vacating the oral argument in this case. Circuit Rule 34-2.

9. Finally, because oral argument is relatively soon, Google respectfully

requests that the Court act on this motion on an expedited basis.
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CONCLUSION
For the foregoing reasons, Google respectfully requests that this Court issue
a limited remand, while retaining jurisdiction, so that the District Court can decertify
the class as contemplated by its August 28, 2023, order. Google also requests that

this Court remove this case from the upcoming oral argument calendar set for

Monday, September 11, 2023.
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RULE 27-1(2) STATEMENT

Pursuant to Circuit Rule 27-1(2), Google has conferred with opposing counsel
to determine their position on this motion. Plaintiffs stated that they will respond to

this motion after they have read it.
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CERTIFICATE OF COMPLIANCE

This motion complies with the type-volume limitations of Federal Rule of
Appellate Procedure 27(d)(2)(A) and 9th Circuit Rule 27-1 because it contains 976
words, excluding the parts of the motion exempted by Federal Rule of Appellate
Procedure 27(a)(2)(B).

This motion complies with the typeface and typestyle requirements of Federal
Rule of Appellate Procedure 27(d)(1)(E) because it has been prepared in a
proportionally spaced typeface using Microsoft Word for Office 365 in Times New
Roman 14-point font.

/s/ Neal Kumar Katyal
Neal Kumar Katyal
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CERTIFICATE OF SERVICE
| certify that on August 29, 2023, the foregoing was electronically filed
through this Court’s CM/ECF system, which will send a notice of filing to all
registered users.

/s/ Neal Kumar Katyal
Neal Kumar Katyal




