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AMAZON.COM, INC., :

Defendant. :

: Friday, March 18, 2022
—————————————————————————— X Washington, D.C.

The above-entitlied action came on for hearing
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the HONORABLE HIRAM . PUIG-LUGO, Assocliate Judge,
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THE DEPUTY CLERK: Calling the matter of District

-4

cf Ceolumbia versus Amazon.com, Iinc., Case No. 2021 CAB
001775, Parties, can you please state your name for tThe

record, starting with plaintiff attorney first?
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your micr opuone o

THE COURT: We still can't hear you.
ME, GALLAGHER: Can you hear me now, Judge?
THE COURT: Yes, sir, can hear you now.
MR, GALLAGHER: Paul Gallagher with Hausfeld on
behalf of the District of Columbia.
THE CCURT: Morning.
MR. GALLAGHER Good morning.

THE CCURT: Will you be lead counsel for the

District today?
MR, CALLAGHER: I will be speaking on behalf the
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THE CCURT: Are there any cother colleagues with

ME, GALLAGHER: Yes, Your Honor. From my law

1so 1s Hilary Scherrer, Swathi Bojedic
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g: both with, with regard fc the online

marketplace market and the individual product markets.
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price -= to restrain price competition between
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e, Plaintiffs are not even required to allege

standard they are bringing any trust claims on in their

[

[u.Y

nd 1n addition, relatedly, Court's disccurage any

of ver se horizontal claims in situaticons where
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1 to that, but said in the alternative, we would iike to the

Z Court to consider our response tco the sur-reply, which was
3 attached to our motion. And we want to make sure the Cour

4 has that.
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o |begin with vyou, Mr. Isaacson, and then Mr., Gallagher., For
7 our purposes, what 1s the definition of a monopoly?

g Mk, ISARCSON: A monopoly would be -- well would
9 tbe a2 firm that has the power in a relevant market to
10 increase prices above a competitive level or reduce supply
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14 exclude competitors.

15 THE COURT: Mr. Gallagher, do you agree or

16 Jdisagree with that definition?
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Your Honor. The, the other factor is to what
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is a distinction between where Ccurts find that a

in the range of 30 percent or above. And for

1t can be 50 percent or above. BRut again,

Courts look at that differentlyv. And vyvou'll get

IR. ISAACSON: That's a very fair statement that
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1 that's why this is such a big concern, because we have to
Z remember what the context of this lawsuilt is, you know, we

3 kind of lose the forest for the trees when we get into what

5) This a case in which Amazon, a $1.6 trillion

6 {company, is seeking to choke off any efforts by competitcrs
7 in the oniine marketplace tTo compete with Amazon. And that
g is why other significant companies' online markets including

9 eBay and Walmart and Target have barely gotten to the, you
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17 questicon, Mr. Gallagher. My question was whether -- first I
16 asked for the definiticon of monopoly. And then when you
19 tused the word threshold, I inquired about the threshold in

20 the District of Columbia. And from what you're telling me,

~ oy

22 set by the local courts, correct?

24 THE CCOURT: Okay. Now Ifollowing up on where you
25 were headed, Mr. Gallagher, what was Amazon's =-- how much of




1 the online marketplace did Amazon control at the beginning

3 MR. GALLAGHER: There are different estimates

4 lbecause Amazon itself does not tell the public what its
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5 online market share is. 8o there are different sources who
o come up with different figures. There are no figures that

g And for example, in the House Congressional
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THE CCOURT: And the question was what was their

20 |market share in March 2020. Do you have that information?

22 been slightly below that, but growing.
23 THE COURT: How much slightly?
24 MR, GALLAGHER: Siicghtly by a few percentage

points.
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1 THE CCURT: Okay. Thank you. Let me check in
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1o THE COURT: The first one alleges agreements in --
17 in restraint of trade based on the -- and arrangements set

up with the third-party suppliers initially through the
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21 MR. GALLAGHER: That's correct. Count 1 deals
2z with the (indiscernibiej.,

23 THE COURT: Okay. And Count 2 deals with the

24 lminimum margin agreement that Amazon uses with the -- T

25 guess that would be their, their suppliers, right?
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MR. GALLAGHER: The first-party sellers. Correct,
THE CCOURT: Fist-party seller okay. Now Claim 3

alleges maintenance of -~ the legal maintenance of moncpoly,

and Claim 4 attempted moncpolization. Is that correct?
MR. GALLAGHER: That's correct, Your Honor.

THE CCOURT: Okay. Bear with me. Now gentlemen,

let's take a lcok at the Amazon Fair Market -- Amazon
Marketpliace Falr Pricing Policy. And it is Exhibit D, page
b of the moticon to dismiss. And IfT1ll read in its entireti:

beginning with the title.
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offer, then t ship option. Or in serious or repeated




1 cases, the spending or terminating selling privileges

2 "Pricing practices that harm customer trust
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COURT: Where does that policy say that

there's an agreement Lo set a minimum price?
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2z service that is significantly higher. Sco consistent with,
23 for example, The Delta Dental case, the fact that third-
24 lparty sellers are required to agree to this in order to do
25 |bhusiness with Amazon removed any independence from the




3 And with regard to the, the use of the word
4 significantiy, that 1s -- that word 1s different from the
5 iprevious price parity provision that required that the

prices be the same or no lower than. Here Amazon has added
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7 a single word to medify what the old provision was. But
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15 of lower dces. 1 don't see "icower," Ycur Honor. But
1o "higher™ does. And cur complaint contains detailed
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20 at any level belcow the price that they sell on Amazon when

21 they're selling on another platform,

22 THE CCURT: I'm sorry, but it says "significantly
23 |higher." T don't see the word "lower"” in there.
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1 THE CCOURT: QOkay. Well speaking about third-party
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(O
Yz
L
s}
[0
P"J
=
[
3
[
bt
jat
=
pul
1
oy
&3]
s
n
Q
@)
]
]
]
O
ot

S
!
P!
(@]
_
Y]
=
B
Fq
0
=
=
15
&3}
]
n
o+
ey
gn
T
PJ
o

does not compete
7 Wwith less than 50 percent ¢f its third-party suppliers.
S ME. GALLAGHER: That's correct.
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Marketplace, whether or not they're engaging in direct
20 competition with Amazon, let's fTake a lock at what the

21 Supreme Court has said is the standard that we use in the

22 circumstances.

23 And I'm reading from the text of Ashcroft versus
24 Tgkal, I-g-b=-a-1, Section 4(a) of the Supreme Court's

25 oplinion. Just bear with me, I'm pulling 1t up.
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1 and their third-party sellers. And we have a price

Z restraint And that specifically is sufficient evidence to
3 |meet both the Sectlon 1 Claim and then the Section Z Claim

4 |based on Amazon's market power.

5 Thank you, Your Honor. And I do apologize for the
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1 lawful, unchoreographed free market behavicr.”™

3 makes, Mr. Isaacson, what would you like fc say in that
4 regard?
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bargaining for its own prices, we're Talking about consumer
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Anything else, Mr. Isaacson at this point?
MR. ISAACSON: No, Your Honor.

THE CCOURT: ©Okay. Just a second, please.
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cfficial capacity, I prepared from electronic recordings the

proceedings had and testimony adduced in the matter of:

DISTRICT OF COLUMBIA v. AMAZON.COM, INC., Dockeit Number:
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