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UNITED STATES OF AMERICA
BEFORE THE FEDERA TRAE COMMISSION

)

In the Matter of
INTEL CORPORATION,
a corporation

)
)
)
)
)
)

DOCKET NO. 9341
PUBLIC DOCUMENT

MOTION OF INTEL CORPORATION FOR PROTECTIVE ORDER
PURSUANT TO RULES 3.33(b) AND 3.31(d)
Respondent, Intel Corporation, hereby moves, pursuant to Rules 3.33(b) and
3.33(d) of

the Federal Trade Commission's Rules of

prevent the taking of

Practice, for a protective order to

its Deposition pursuant to Complaint Counsel's February 24,2010

First Notice of Deposition of Intel Corporation.

Respectfully submitted,

WILMER CUTLER PICKERING
HALE AND DORR LLP

GIBSON DUN & CRUTCHER LLP
Robert E. Cooper
Daniel S. Floyd
333 South Grand Avenue
Los Angeles, CA 90071-3197
T: 213-229-7000
F: 213-229-7520

James C. Burling

rcooper~gibsondunn. com

60 State Street

dfloyd~gibsondunn.com

Boston, MA 02109
T: 617-526-6000
F: 617-526-5000
james. burling~wilmerhale.com

Joseph Kattan, PC
1050 Connecticut Avenue, N.W.
Washington, D.C. 20036-5306
T: 202-955-8500
F: 202-467-0539

~Q.

jkattan~gibsondunn.com
PUBLIC

FTC Docket No. 9341
Motion ofIntel Corporation For Protective Order
Pursuant To Rules 3.33(b) and 3.33(d)

HOWREY LLP
Darren B. Bernard

Thomas J. Dilickrath
1299 Pennsylvania Ave, N.W.
Washington D.C. 20004
T: 202-383-0800

F: 202-383-6610

BernardD~howrey.com
DilickrathT~howrey.com

~~- .James L. Quarles II

Leon B. Greenfield
Eric Mahr
1875 Pennsylvania Avenue, N.W.
Washington, D.C. 20006
T: 202-663-6000
F: 202-663-6363
james.quarles~wilmerhale.com
leon.greenfield~wilmerhale. com
eric.mahr~wilmerhale.com

Attorneys for Intel Corporation

Dated: March 17, 2010
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UNITED STATES OF AMERICA
BEFORE THE FEDERA TRADE COMMISSION

In the Matter of
INTEL CORPORATION,
a corporation

)
)
)
)
)
)

DOCKET NO. 9341
PUBLIC DOCUMENT

)

MEMORADUM IN SUPPORT OF INTEL'S MOTION FOR PROTECTIVE ORDER
PURSUANT TO RULES 3.33(b) AND 3.31(d)
On December.

16, 2009, Complaint Counsel filed what is likely the largest, broadest,

and-from both a legal and factual perspective-most open-ended antitrust case ever brought by
the Federal Trade Commission. Just over two months later, on February 24,2010, Complaint
Counsel served its First Notice of

Deposition oflntel Corporation. That Notice sought to compel

Intel to prepare and produce company witnesses to layout through deposition testimony the legal

and factual bases for Intel's defense of this entire action. And if that were not enough, it sought
to compel Intel to do so within 13 days ofthe Notice, before Complaint Counsel had received
Intel's interrogatory responses on many of the identical topics on which testimony is sought,

before Complaint Counsel has completed producing materials from its Part 2 investigation, and

before Complaint Counsel has taken any of the more than 60 depositions of Intel employees it
has declared its intention to take.

Complaint Counsel's Notice is legally deficient and improper under the Commission's
Rules for at least three reasons: First, topics 1 through 4 of

the Notice are entirely duplicative of

interrogatories previously propounded by Complaint Counsel and therefore exceed the scope of
permissible discovery under Rule 3.31(c)(2). Second, topics 4 and 5 ofthe Notice are

impossibly broad and vague, reflecting the unreasonable breadth and vagueness of the Complaint
PUBLIC

FTC Docket No. 9341
Memorandum in Support ofIntels Motion for a
Protective Order

Pursuant to Rules 3.33(b) and 3.31(d)

itself. Topic 4 seeks testimony concerning Intel's legitimate business justifications for any and
all of the innumerable business decisions it made over the ten-year period covered by the

Complaint, and topic 5 seeks testimony concerning all of the factual assertions made in the first

eight, single-spaced pages oflntel's Answer. Third, the Notice seeks testimony concerning the
substance oflntel's legal contentions, positions, and conclusions, as opposed to the facts
supporting those contentions, positions, and conclusions, and therefore improperly seeks
information protected by the attorney-client privilege and work product doctrine.
Accordingly, Intel respectfully

requests that the Court enter a protective order to prevent

the proposed deposition pursuant to Commission Rules 3.33(b) and 3.31(d).

BACKGROUND
Complaint Counsel served its First Notice of Deposition of Intel Corporation on February
24,2010. See Attachment 1 to Declaration of

served pursuant to Rule 3.33(c)(1), the equivalent of

Eric Mahr ("Mahr Declaration"). The Notice was
Rule 30(b)(6) of

the Federal Rules of

Civil

Procedure, which allows a party to name a corporation as a deponent. Complaint Counsel
unilaterally scheduled Intel's deposition for March 9, 2010, less than two weeks from the date of
service of

the Notice, and sought corporate designees to testify "as to matters known or

reasonably available to Intel" concerning five topics. The first four topics in the Notice seek
testimony regarding Intel's Second, FOUlih, Seventh, and Eighth affmiative defenses. In these

defenses, Intel alleges that the relief sought in the Complaint is not in the public interest (Second

Defense), that the Commission lacks subject matter jurisdiction (Fourth Defense), that the
Complaint is barred by laches (Seventh Defense), and that Intel is not liable because it acted in

accordance with legitimate business justifications (Eighth Defense). Topic 5 seeks testimony
regarding "Intel's purported assertions of

fact in its preamble on pages 1-8 of

its Answer."
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The parties met and conferred concerning the Notice several times, including on March
11, 16 and 17; however, they were unable to resolve their differences.

DISCUSSION
Rule 3.33(c)(1) allows a party to name a corporation as a deponent as long as the party

with "reasonable particularity." The

describes the matters on which examination is requested

named corporation must then designate individuals to testify on its behalf on the identified

topics. Id. Rule 3.33(b), which was added to the Rules in 2009, i allows the Court to "rule on
motion by a party that a deposition shall not be taken upon a determination that such deposition
would not be reasonably expected to meet the scope of discovery set forth under § 3.3 l(c), or
that the value of the deposition would be outweighed by the considerations set forth under §
it would not comport with

3.43(b)." Thus, the Court may prevent the taking of a deposition if

the limitations on discovery set forth in Rule 3.31(c), namely, that:
(i) the discovery sought is unreasonably cumulative or duplicative, or is

obtainable from some other source that is more convenient, less
burdensome, or less expensive;
(ii) the party seeking discovery has had ample opportnity by discovery in the

action to obtain the information sought; or
(iii) the burden and expense of

the proposed discovery outweigh its likely

benefit.

16 C.F.R. § 3.31(c)(2). When Rule 3.31(c) was amended in 1996, it was intended to "strengthen

the ALl's authority to prevent abusive discovery tactics by lirriting the frequency or extent of

See, e.g., 74 Fed. Reg. 1814 (Jan. 13,2009) ("The proposed Rule added paragraph (b) to Rule
3.33, which allows the ALJ, upon a party's motion, to prevent the taking of a deposition. . . .").
Although there have been no decisions involving the new Rule 3.33(b), the legislative history surrounding
the adoption of the new Part 3 Rules suggests that the intent of the amendments to the deposition Rule
was to adhere to the model of

the FRep. See id. (defending proposed rule as consistent with the Federal

Rules).
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discovery under certain conditions (e.g., when it would be cumulative or duplicative)" and
"track() in relevant part the language of

Fed. R. Civ. P. 26(b)(2), which sets forth similar

limitations on discovery." 6 1 Fed. Reg. 50643 (1996).

Additionally, a party may seek a protective order to prevent the taking of discovery "to

protect a party or other person from annoyance, embarrassment, oppression, or undue burden or
(d).

expense, or to prevent undue delay in the proceeding." 16 C.F.R. § 3.3 1

1. The Notice Improperly Seeks Unreasonably Duplicative Discovery.

Rule 3.31 (c )(2)(i) prohibits discovery that is "unreasonably cumulative or duplicative, or

is obtainable from some other source that is more convenient, less burdensome, or less

expensive." Complaint Counsel has made this determination quite simple in this case, as it
already has issued an interrogatory asking Intel to identify "every act, omission, practice,
the

instance, document, and/or communication constituting or relating to the grounds for each of

Nine Defenses asserted by Intel in its answer." Interrogatory No.1, Complaint Counsel's First
Set oflnterrogatories to Respondent Intel (1-16) (Feb. 10,2010); Mahr Decl., Attachment 2.
Topics 1-4 of

the Notice, each of

which seeks testimony concerning a specific one of

those nine

defenses, are therefore entirely and unambiguously duplicative. In addition, Complaint Counscl
has "ample opportnity by discovery in the action to obtain the information sought," Rule

3.31(c)(2)(ii), including through the interrogatories already served, as well as through the
depositions of the more than 60 Intel employees Complaint Counsel has declared it intends to

take. Under these circumstances, the burden and expense of the proposed deposition is certain to
outweigh any possible benefit. See Rule 3.3 1 (c )(2)(iii).
While there have been no decisions on

point under Rule 3.31(c), federal case law

provides that, "in certain circumstances, a party may properly resist a 30(b)(6) deposition on the
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grounds that the, information sought is more appropriately discoverable through contention
interrogatories." SmithKline Beecham Corp. v. Apotex Corp., No. 99-CY-4304, 2004 WL

739959, at *2 (B.D. Pa. Mar. 23, 2004); see also, e.g., 3M Co. v. Kanbar, 2007 WL 1794936, at

*2 (N.D. CaL. Jun. 19,2007) (granting protective order because notice sought legal conclusions

that should not form the basis for 30(b)(6) deposition topics and were more properly subject of

contention interrogatories). For example, the court in In re Independent Service Organizations
Antitrust Litgation, 168 F.R.D. 651 (D. Kan. 1996), granted Xerox's motion for a protective
order where the plaintiff

had served Xerox "with a Rule 30(b)(6) deposition notice requesting

that Xerox produce a corporate witness to testify aboutfacts supporting numerous paragraphs of

Xerox's denials and afrmative defenses in its Answer and Counterclaims." Id. at 654 (emphasis
added). The court did not require Xerox to produce a witnesses in response the notice, which
sought legal conclusions and information that was otherwise discoverable through interrogatories

and other means. See also id. ("Although we have no quarrel with CCS's contention that it has a
right to discover the facts

upon which Xerox wil rely for its defense and counterclaims, CCS's

attempt to discover those facts through a Rule 30(b)(6) deposition is overbroad, ineffcient, and
unreasonable.")
2. The Notice is Unreasonably Broad and Vague.

The Complaint in this action challenges virtally every significant aspect oflntel's
design, manufacture, marketing and sale of

decisions, innovations, standards, use of

microprocessors since 1999, including pricing
benchmarks, product roadmaps, and interoperability.

The Complaint does not, however, stop with microprocessors, a product that in the AMD v. Intel

litigation occupied four years of discovery and generated some 100 milion pages of documents

and 2,200 hours of deposition testimony. This Complaint also asserts claims regarding
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compilers, benchmarks, product specifications standards, and both discrete and integrated

graphics products. To further its sweeping goals, the Complaint relies on at least eight distinct
theories of exclusionary conduct, which it pleads using open-ended and non-specific allegations
lacking precisely those details that are necessary for Intel to formulate a targeted defense.

Particularly in light ofthe Commission's open-ended claims in this action, Complaint
Counsel's failure to identify specific topics for testimony with the "reasonable particularity"
required by Rule 3.3 1

(c)(1) renders the Notice unreasonably broad and vague. For instance,

topic 4, as posed, would require Intel to prepare and produce witnesses to testify as to the

legitimate business justifications supporting any and all ofthe innumerable business decisions
Intel has made over the more than ten years covered by the Complaint. Similarly, topic 5 would
require Intel to prepare and produce witnesses to testify concerning every fact in the first eight
responds to the Commission's sprawling

(single-spaced) pages oflntel's Answer, which itself

106-paragraph Complaint. Because of this breadth, Intel would be forced to designate numerous
the topics in the Notice were

individuals to testify regarding topics 4 and 5 alone. Even if

somehow appropriate, service of

the Notice at this point in the litigation

constitutes an improper

attempt to circumvent Rule 3.35(b)(2)-which provides that contention interrogatories need not

be answered until the close of discovery-by noticing what is in effect a "contention deposition."
Complaint Counsel has identified 272 witnesses on its preliminary witness list, including some

126 Intel employees, and has declared its intention to depose as many as 67 ofthose employees.
At a minimum, Complaint Counsel should be required to complete those depositions, and to

identify any topics for further discovery with "reasonable particularity," before being permitted
to proceed with any deposition under Rule 3.33(c)(1).
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3. The Notice Improperly Seeks To Elicit Legal Conclusions and Expert

Testimony.
Complaint Counsel's Notice is also flawed because it seeks to elicit testimony regarding

Intel's legal contentions, positions, and conclusions. See, e.g., Topics 2-3 (seeking testimony

concerning Intel's subject matter jurisdiction and laches defenses, respectively). Intel has been

unable to find any Part 3 decisions addressing this issue under Rule 3.33(c). Again, however,
there is ample federal case law support for the proposition that "depositions, including 30(b)( 6)

depositions, are designed to discover facts, not contentions or legal theories, which, to the extent
discoverable at all prior to trial, must be discovered by other means." JP. Morgan Chase Bank

v. Liberty Mut. Ins. Co., 209 F.R.D. 361,362 (S.D.N.Y. 2002); Gossar v. Soo Line Railroad Co.,
No. 3:09-cv-9-RL\ Y-WGH, 2009 WL 3570335, at *2 (S.D. Ind. Oct. 27, 2009) (a party "may not
requiring (the opposing party) to marshal all of

serve a Rule 30(b)(6) notice for the purpose of

its

factual proof and prepare a witness to be able to testify on a particular defense" (internal
quotation marks and citation omitted)); Captain Shontel Nicholas v. City of

New York, No. CV-

07-134,2009 U.S. Dist. LEXIS 4366, at *1-2 (E.D.N.Y. Jan. 22,2009) (cliciting support for
contentions "is not the purpose of

Rule 30(b)(6), which is to discover facts, not contentions or

legal theories"); King Pharmaceuticals, Inc. v. Eon Labs, Inc., No. 04-CV-5540 (DGT), 2008

WL 5111005, at *1 (E.D.N.Y. Dec. 4,2008) (seeking elaborations on legal issues "is an
improper use of

Rule 30(b)(6) depositions, which 'are designed to discover facts, not contentions

or legal theories"'). Especially at this early stage of

the litigation, Complaint Counsel should not

be permitted to use the proposed deposition here "to explore opposing counsel's thought
processes as to which facts support these contentions (and which do not), or what inferences can
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be drawn from the evidence that has been assembled so far." FTC v. Cyberspy Software, LLC,

No. 6:08-cv-1872-0rl-31GJK, 2009 WL 2386137, at *4 (M.D. Fla. July 31,2009).2
the topics in the Notice improperly demand what is more

Additionally, several of

appropriately expert testimony. For example, topic 1 seeks testimony concerning Intel's position
that the relief sought by the Commission is not in the public interest because of its negative

economic impact. This is classically expert testimony and is therefore an inappropriate subject
for a corporate deposition. See, e.g., T & H Landscaping, LLC v. Colo. Structures Inc., Civil
Action No. 06-cv-00891-REB-MEH, 2007 WL 2472056, at *4 (D. Colo. Aug. 28, 2007)
(granting motion for protective order based on improper 30(b )(6) notice where plaintiffs sought
defendant's position regarding assertions in expert reports). Indeed, Complaint Counsel in Part 3

proceedings has itself sought protective orders to "limit any deposition testimony to factual

inquiries into areas within the witness' personal knowledge" when they believed that the "true

purposes for. . . depositions (would be) to gain expert testimony." See In re Basic Research,
LLC, Dkt. No. 9318, Complaint Counsel's Motion For Protective Order (Nov. 18, 2004), at 19
20. Mah Decl., Attachment 3.

Indeed, protection from such improper use of deposition discovery may explain the only
substantive difference between the eommssion's Rule 3.33(c)(1) and F.R.e.p. 30(b)(6), i.e., that while
the Federal Rules permt a 30(b)(6) deposition of any "governent agency,",the eommssion's Rule
permts such a deposition of any "governental agency other than the Federal Trade eommssion, or any
bureau or regional offce of

the Federal Trade eommission." 16 C.F.R. § 3.33(c)(1) (empliasis added).
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CONCLUSION
For the foregoing reasons, Intel respectfully requests that the Court enter a protective
order to prevent the proposed deposition pursuant to Commission Rules 3.33(b) and 3.31(d).

Respectfully submitted,

GIBSON DUN & CRUTCHER LLP
Robert E. Cooper
Daniel S. Floyd
333 South Grand Avenue
Los Angeles, CA 90071-3197
T: 213-229-7000
F: 213-229-7520
rcooper~gibsondunn.com
dfloyd~gibsondunn.com
Joseph Kattan, PC
1050 Connecticut Avenue, N.W.
Washington, D.C. 20036-5306
T: 202-955-8500
F: 202-467-0539

WILMER CUTLER PICKERING
HALE AND DORR LLP

~t.i~

James C. Burling
60 State Street

Boston, MA 02109
T: 617-526-6000
F: 617-526-5000
james.burling~wilmerhale.com

C( W1

James L. Qu~les III 

Thomas Dilickrath
1299 Pennsylvania Ave, N.W.
Washington D.C. 20004
T: 202-383-0800
F: 202-383-6610

Leon B. Greenfield
Eric Mahr
1875 PelU1sylvania Avenue, N.W.
Washington, D.C. 20006
T: 202-663-6000
F: 202-663-6363
j ames.quarl es~wi Imerhale.com
leon.greenfield~wilmerhale. com
eric.mahr~wilmerhale.com

BernardD~howrey.com
DilickrathT~howrey. com

Attorneys for Intel Corporation

jkattan~gibsondunn.com
HOWREY LLP
Darren B. Bernard

Dated: March 17,2010
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRAE COMMISSION

)

In the Matter of
INTEL CORPORATION,
a corporation

)

DOCKET NO. 9341

)
)
)
)
)

PUBLIC DOCUMENT

STATEMENT OF ERIC MAHR PURSUANT TO PARAGRAPH 3
OF THE JANUARY 14, 2010 SCHEDULING ORDER
Counsel for Intel Corporation hereby makes the following representations concerning the

attached Motion ofIntel Corporation For Protective Order Pursuant to Rules 3.33(b) and 3.31(d):
1. Counsel for Intel Corporation have conferred with Complaint Counsel in a good

faith effort to resolve by agreement the issues raised by the attached Motion.
2. The conferences took place via conference call on March 1 1, March 16 and

March 17 between Eric Mahr and Thomas Brock.
3. Counsel discussed but were unable to reach an agreement regarding the issues

raised in the attached motion.

WILMER, CUTLER, PICKERING, HALE &

~~

DORR, LLP

Eric Mahr
1875 Pennsylvania Ave, N.W.

Washington, D.C. 20006
Phone: (202) 663-6000
Fax: (202) 663-6363

Eric.mah~wilmerhale.com
Attorney for Intel Corporation

Dated: March 17,2010
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UNITED STATES OF AMERICA
BEFORE THE FEDERA TRADE COMMISSION

)

In the Matter of

)
)

INTEL CORPORATION,
a corporation

)
)
)
)

DOCKET NO. 9341
PUBLIC DOCUMENT

DECLARTION OF ERIC MAHR
I, Eric Mahr Esq., under penalty of

perjury pursuant to 28 U.S.C. § 1746, based on my personal

knowledge, information, and belief concerning matters to which I am competent to testify,
declare as follows:

1. I am a partner at Wilmer Cutler Pickering Hale and Dorr LLP and am a member
of

the Bar of

the District of

Columbia (#459350).

2. Attachment 1 is a true and correct copy of

Complaint Counsel's First Notice of

Deposition ofIntel Corporation, served on February 24, 2010.

3. Attaclm1ent 2 is a true and corrcct copy of

Complaint Counsel's First Set of

Interrogatories to Respondent Intel (1-16), served on February 10,2010.
4. Attachment 3 is a true and correct copy of

Complaint Counsel's Motion For

Protective Order in In the Matter of Basic Research, LLC, Dkt. No. 9318 (Nov. 18, 2004).

FTC Docket No. 9341

Declaration ofErIc Mah inSupport of
PUBLIC

Intel Corporation's Motion for Protective Order
Pursuant to Rules 3.33(b) and 3.33(d)

5. I declare under the penalty of

best of my knowledge.

perjury that the foregoing is true and correct to the

~~

Eric Mahr
Wilmer, Cutler, Pickering, Hale and Dorr LLP
1875 Pennsylvania Avenue, N.W.
Washington, D.C. 20006
T: 202-663-6000
F: 202-663-6363

Date: March 17, 2010

FTC Docket No. 9341
Eric Mahr in Support of
Intel Corporation's Motion for Protective Order
Pursuant to Rules 3.33(b) and 3.33(d)
Declaration of
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Attachment 1

UNITED STATES OF AMERICA
FEDERAL TRAE COMMSSION
In the Matter of

)
)

INTEL CORPORATION,

)
)

Respondent.

)
)

Docket No. 9341

)

COMPLAINT COUNSEL'S FIRST NOTICE OF DEPOSITION OF
INTEL CORPORATION
Rules 3.33(a) and (c)(t)of the Federal

PLEASE TAKE NOTICE, that pursuant to
Trade Commission's Rules

of Practice for .Adjudicative .Proceedings (16 C.ER.

of Intel Corporation or
its designee(s), who shall testify on Intel's behalf, about matters kiiown or reasonably
available to Intel Corporation regarding the attached list of topics. The testimony wil be
taken at the Federal Trade Commission, 901 Market Street, Suite 570, San Francisco, CA
§§ 3.33(a) and (c)(l)), Complaint Counsel wil take the deposition

94103, beginning at 9:00 am on March 9, 2010, and shall continue each business day
until it is concluded.

Intel eorporation is advised that it must designate one or more officers, directors,
agents, or other persons who consent to testify on its behalf, and may set
forth, for each person designated, the matters on which he or she wil testify~The persons
available to Intel regarding
so designated shall testify as to matters .known or reasonably
the attached list of topics.
or managing

Dated: February 24,2010

Respectfully submitted,

. . ' .-.

~---~-L~::~~- J,.,--\ . ,y ,
'.'-.~'..". 9J.'.."...~ .~.".'-.::7

1. Robert Robertson

Complaint Counsel
Bureau
of Competition, H-374
Federal Trade
Commission
600 Pennylvania Ave., NW
Washington, DC 20580

ATTACHMNT A TO COMPLAINT COUNSEL'S FIRST NOTICE OF
DEPOSITION OF INTEL CORPORATION
Intel's designee(s) shall testify as to matters known or reasonably available to
Intel conceming the following claims or defenses from Intel's Answer to the Complaint:

1. "The relief sought in the eomplaint is not in the public interest because it would,
among other things, harm competition, injure consumers, intedere with valid
contracts, and abrogate valid intellectual property rights." (Second Defense)
2. "Pursuant to 15 U.S.C.§ 45(a)(3), the Commission lacks jurisdiction over
conduct that does not have a dil'ect, substalltìal, and reasollably foreseeable effect
on V.S. commerce." (Fourth

Defense)

3. "The Complaint is barred in whole or part by laches, based on the Commission's
prior investigations of the same conduct alleged in the eomplaint and its decisions
not to take action." (Seventh Defense)
4. "Intel is not subject to liability under Section 5 of the Federal Trade Commission
Act, 15 V.S.C. § 45, because it at all times alleged acted in accordance with
legitimate business justifications." (Eighth Defense)
5. Intel's purported assertions offact in its prearnbleon pages I-80fIts Answer.

CERTIFICATE OF SERVICE

I certify that 1 delivered via electronic mail one copy of the foregoiiig Complaint

Counsel's First Notice of Deposition of Intel eorporation to:

Robert E. Cooper

James C. Burling
Eric Mahr
Wendy A. Terry
Wilmer Cutler Pickering Hale & Don'
1875 .Pennsylvania Ave., N.W.
Washington, DC 20006

Joseph Kattan

Daniel Floyd
Gibson Dunn & Cmtcher
1050ConnectìcutAve., N.W..

DC 20036
rcooper.(ggibsondulli.com
Washington,

ìames .burling (g wilmerhale.com
eric. mahr(g wIlmerhale.com

ikattan (g gibsonduri.com

dfloyd(g gibsondunn.com

wend y. ten'Y (g wilmerhale.com

Darren B. Bernhard
Thomas J. Dillckrath
Howrey LLP
1299 Pennsylvania Ave., NW
Washington, DC 20004
BemhardD(ghowrey.com
DìlickrathT(ghowrey.com

Febmary 24, 2010

Counsel for Defendant
Intel Corporation

By:

Ten'i Marin
Federal Trade Commission
Bureau of Competition

Attachment 2

UNITED STATES OF AMERICA
FEDERAL TRAE COMMISSION

)

In the Matter of

)
)
)
)
)

INTEL CORPORATION,
Respondent.

Docket No. 9341

)

COMPLAINT COUNSEL'S FIRST SET OF INTERROGATORIES
TO RESPONDENT INTEL (1-16)
Practice,
Complaint eounsel hereby requests that Respondent Intel answer the following
Interrogatories within 30 days from the date of service thereof.
Pursuant to Rule 3.35 of

the Federal Trade Commission's Rules of

1. Identify every act, omission, practice, instance, document, and/or communication
constituting or relating to the grounds for each of the Nine Defenses asserted by
Intel in its Answer.

2. Explain in full your basis for the statement on page 2 ofIntel's Answer that Intel
lacks "monopoly power in the market for CPUs" and identify every act, omission,
practice, instance, document, and/or communication constituting or relating to the
grounds for such statement.
3. F or each year since 1999, identify every company that Intel contends constrained,
constrains or has the potential to constrain the price of

the x86 microprocessors

Tntel sel1s for use in netbooks, notebooks, desktops, or servers.

4. For each company identified by you in response to Interrogatory 3 above, state
separately for each form factor (i.e., netbooks, notebooks, desktops, or servers)
microprocessors that are used in
the sales volumes, in units and dollars, of
netbooks, notebooks, desktops, and servers for each year since 1999.
5. State separately Intel's average sales price for microprocessors that are used in

netbooks, notebooks, desktops, and servers for each year since 1999.

6. Identify and describe in detail every Intel agreement to sell microprocessors used
in netbooks, notebooks, desktops, or servers since 1999 that (1) in any way refer
tu or rncntIon market sharc or markct scgmciit sharc, or (2) in which any t~rm or
condition, including unit price, is expressly or impliedly dependent upon market
share or market segment share.

l.

7. Identify and describe in detail every Intel agreement with a customer (including,

but not limited to, the OEMs that you stated purchased "microprocessors solely
from Intel" in response to paragraph 6 of
the eomp1aint in Intel's
Answer).whereby Intel would be the sole source of

microprocessors used in

netbooks, notebooks, desktops, or servers

8. For every instance between 1999 and 2009, inclusive, in which an agent or
representative ofIntel met with a member of
the Federal Trade Commission or its
staff, or filed a white paper, identify the meeting by date and participants (or
authors and recipients) and describe
the subject matter of
the meeting or white
paper including any action or forbearance sought by Intel.

9. Identify every Independent Softare Vendor or Independent Softare Developer
that bought or used Version 7.1 ofIntel's Compiler.
10. Identify every survey, study, analysis, instance, document, and/or communication
constituting or relating to the support for your claim that Intel's complier has
consistently "enabled softare to run faster on non-Intel microprocessors than

software compiled with non-Intel compilers." Intel Answer at ~ 59.
1 1. Identify and describe the reasons for and amount of every discount Intel gave
from its "CAT e" list price since 1999.

the computing applications that can be shifted from a
CPU to a GPU as you admit in your answer at ~ 77.

12. Identify and describe all of

13. Identify and describe the reasons for Intel's failure to allow Nvidia chipsets to
interoperate with its Nehalem epu.

14. Identify and describe every iiistance (including the date and with whom) in which
Intel revealed its discrete graphics processor technology development roadmap.

15. Identify and describe (and identify documents concerning or related to) each Intel
microprocessor, microprocessor architecture, chipset, or GPU (including those
currently in development by Intel) that experienced delays during its
development, and identity the length and cause of each such delay.
16. Identify and describe (and identify documents concerning or related to) each
sets to a
instance in which Intel was unable to supply microprocessors and/or chip
customer, or was delayed in supplying microprocessors and/or chipsets to a
customer and identify the length and cause of each such failure or delay.

INSTRUCTIONS
The instrctions set out in Respondent's First Set ofInterrogatories Issued to

eomp1aint eounse1 are hereby incorporated by reference to the extent they are consistent

Practice. Federal Trade Commission Rule

with the Federal Trade Commission's Rules of

3.35(a)(2) sets out the instructions for responding to Interrogatories: "Each interrogatory
shall be answered separately and fully in writing under oath, unless it is objected to on
grounds not raised and ruled on in connection with the authorization, in which event the
reasons for objection shall be stated in lieu of an answer. The answers are to be signed by
the person making them, and the objections signed by the attorney making them. The
the answers,
part upon whom the interrogatories have been served shall serve a copy of
and objections, if any, within 30 days after the service of the interrogatories. The
Administrative Law Judge may allow a shorter or longer, time."

DEFINITIONS
The definitions set out in Respondent's First Set ofInterrogatories Issued to
extent they are consistent
Practice.
with the Federal Trade Commission's Rules of
eomplaint eounsel are hereby incorporated by reference to the

CERTIFICATION
perjury that this
response to the Interrogatories has been prepared by me or under my personal supervision
from records of Intel Corporation, and is complete and correct to the best of my
Pursuant to 28 U.S.c. § 1746, I hereby certify under penalty of

knowledge and belief.

(Signature of Offcial)

(Title/Company)

(Typed Name of Above Official)

(Office Telephone)

UNITED STATES OF AMERICA
FEDERAL TRAE COMMISSION

)

In the Matter of

)
)
)
)

INTEL eORPORATION,
Respondent.

Docket No. 9341

)
)

CERTIFICATE OF SERVICE
I, Kyle Andeer, hereby certify that on this 10th day of

February, 2010 I caused a

copy of the documents listed below to be served by email on each of the following:

James e. Burling
Eric Mahr
Wendy Terr

Wilmer eutler Pickering Hale and Dorr LLP
1875 Pennsylvania Avenue N.W.
Washington, D.e. 20006

Robert Cooper
Daniel Floyd

Joseph Kattan
Gibson Dunn & Crutcher LLP
1050 Connecticut Avenue N.W.
Washington, D.C. 20036-5306
Darren Bernhard
Thomas Dillickrath
Howrey & Simon LLP
1299 Pennsylvania Avenue N.W.
Washington, De 20004-2440
Counsel for Respondent
Intel Corporation

DoeUMENTS SERVED:

(Requests i - 1 6); and .

(i) eomplaint Counsel's First Set ofInterrogatories to Respondent Intel eorporation
(ii) this eertificate of Service.

February 10,2010

By: Kyle Andeer Is/

Kyle D. Andeer
Federal Trade Commission
Bureau of Competition
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRAE COMMISSION
OFFICE OF ADMINSTRATIV LAw JUGES
)
)

In the Matter of

)

BASIC RESEARCH; L.L.C.,
A.G. WATERHOUSE, L.L.C.,
. KLEIN-BECKER USA, L.L.C.,
NUTRASPORT, L.L.C.,
SOV AGE DERMALOGIC
LABORATORIES, L.L.C.,
BAN, L.L.C.,
DENNS GAY,
DANIEL B; MOWREY, and
MITCHELL K. FRIEDLANDER,

Respondents.

)
)
)
)
)
)
)
)
)
)
)
)
)

Docket No. 9318

PUBLIC DOCUMENT

. '"

COMPLAINTCOUNSEVS MOTION FOR PROTECTIVE ORDER
Pursuant to RULE OF PRACTICE 3.22, Complaint Counsel moves for a Protective Order to

limit the scope of

Respondents' subpoenas duces tecum.to two of,Complaint Counsel's testifyng

experts; deny improper discovery demanded in 22 separate subpoenas duces tecum sent to Third
Paries across the nation; and limit the scope of

Respondent Dennis Gay's "Notice of

Videotape

Depositions" sent to 4 other Third Parties to protect these paries from anoyance~ oppression,

undue burden and expense. Respondents' subpoenas or notices are overbroad, unduly
burdensome, harassing, seek information that is not reasonably expected to yield infonnation

relevant to this matter, and seek to gain expert testimony improperly. An Order limiting the
scope of

Respondents' subpoenas and depositions is appropriate.

BACKGROUND
The Complaint in this matter alleges, inter alia, that Basic Research and other related
companies and individuals (collectively, "RespondentsU) marketed cerain dietar supplements

that some of

, with unsubstantiated claims for fat loss and weight loss, and falsely represented

these products were clinically

proven to be effective, in violation of

the

Sections 5(a) and 12 of

FTC Act, 15 V.S.C. §§ 45 and 52.
The Scheduling Order in this matter set Januar 10, 2005, as the deadline for conducting
all depositions, so the pares are preparng to depose witnesses while negotiating numerous

outstanding discovery'issues. In addition, the Scheduling Order set November 8, 2004, as the
. 00

deadline for issuing subpoenas duces tecum.

Complaint Counsel has conferred with Respondents in an attempt to resolve the issues

relating to the scope of these subpoenas discussed in this Motion. Although we were able to
come to

an agreement regarding two other testifying experts' subpoenas, Respondents declined

-,
to limit the two scientific substantiation experts' subpoenas duces tecum to areas of

the parties mutually agree are relevant and

that

inquiry

not unduly burdensome. Respondents further

declined to withdraw their subpoenas to the 22 Third Parties, claiming that the inquiries are
relevant to impeach one of

Complaint Counsel's Expert Witnesses, Dr. Steven Heymsfield,

regarding the use of double-blind clinical trals. As discussed below, the subpoenas seek
documents that are completely outside the scope ofthe issues in this case. Finally, Respondents
declined to limit the Notice of Videotape Depositions to the remaining 4 Third Paries to factual
inquiry, as opposed to expert opinion. Respondents' positions necessitated the filing of

present Motion.
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the

DISCUSSION
I. Scope of Discovery
"Paries may

obtain discovery to the extent that it may be reasonably expected to yield

information relevant to the allegations of

of

any

the compliant, to the proposed relief, or to the defenses

respondent." RULEOFPRACTICE3.31(c)(1);seeFTCv. Anderson, 631 F.2d 741,745

(D.C. Cir. 1979). The Administrative Law Judge has the authority to quash or limit any

(use of

subpoena that is unduly burde)1some. See RULE OF PRACTICE 3.31 (c )(1 )(i) and (iii)

subpoena and other discovery methods "shall be limited by the Administrative Law Judge" where
the "discovery sought is uneasonably cumulative or duplicative, or obtainable from some other
. ""

source that is more convenient, less burdensome, or less expensive. . .; the burden and expense of
the proposed discovery outweigh its likely benefit"); RULE OF PRACTICE 3.3 1 (c )(2), (authonzing

Administrative Law Judge to "enter a protective order denying or limiting discovery. . .").

Moreover, the ALJ has the power to deny discovery or modify a subpoena and limit the scope of
permissible discovery "which justice requires to protect a pary or other person from anoyace,
embarassllent, oppression or undue burden or expense. . ." RULE OF PRACTICE 3.31

(d)(l).
an expert who is to testify at the triaL. A

RULE 3.31(c)(4)(A) provides for discovery of

pary Call require one who intends to use the expert to state the substance of the testimony that the

expert is expected to give. The cour may order furher discover, and has ample power to
regulate its timing and scope and prevent abuse. "All data, documents, or information considered
by a testifyng expert witness iii forming the opinions to be proffered in a Case is discoverable."
Dura Lube Corp., No. 9292,1999 F.T.C. Lexis 254 at *6 (Dec. 15,1999)1 citing

Fed. R. Civ. P.

1 Copies of all unpublished materials are attached as Exhibit A in alphabetical order.
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26(a)(2)(B); 16 C.F.R. § 3.31

disclosure of

the basis of

(c)(4)(B); Thompson Med. Co., 101 F.T.C. 385, 388 (1983). "Full
an expert opinion ensures the indep'endence of

the expert's

conclusions." Dura Lube at *6. The RULES OF PRACTICE and this Cour's Scheduling Order

require that for each expert expected to testifY at tral, the pares must exchange all docû.ents

reviewed, consulted, or examined by the expert in connection with forming his or her opinion on
the subject on which he or she is expected to testifY, regardless of

the source of

the document or

whether a document was originally generated in another investigation or litigation. Id. at * 6~7.
The scope of discovery is not limited to documents relied on by the expert in

support ofhis or her

opinions, but also extends to documents considered but rejected by the testifying expert in
, 00

, reaching those opinions. Id. at *7. An expert's prior opinions on the 'Same subject matter may

also be relevant to probe whether the expert has taken inconsistent positions. However, while a
testifyg expert's testimony from prior investigations or litigations must be produced, the

documents "underlying" such testimony are not discoverable in subsequent litigation, "unless

such documents were also relied upon or reviewed by a testifyng expert in formulating an
opinion in this case." ld. at *9.

In addition, only those reports and documents prepared by any

non":testifying experts which were relied upon or reviewed by a testifyng expert in forming

opinions in the instant case are discoverable Id.
In addition, under RULE 3.3 1

(c)(4)(B), the Administrative Law Judge can order discovery

of facts or opinions held by non-testifyng or consulting experts who had been retained by, the

opposing pary in anticipation of litigation only upon a showing of exceptional circumstances.

The pary seeking discovery from a non-testifYng expert faces a heavy burden. See Order
Denying Basic Research's Motion to Compel at 2 (Nov. 4, 2004); Hoover v. Dep't. of Interior,
611 F.2d 1132, 1142 n.13 (St1l eir. 1980).
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II. Respondents' Subpoenas to Drs. Eckel and Heymsfield are Overbroad, Unduly

Burdensome, and Seek Information Not Relevant to this Matter
business on November 8,2004,2 Respondents untimely served

Afer the close of

Complaint Counsel via email with copies of subpoenas duces tecum directed to two testifyng
scientific substantiation experts retained by Complait Counsel, Dr. Steven B. Heymsfie1d, M.D.,

Clinical Sciences at Merck & Co., and Dr. Robert Eckel, M.D., a Professor

Executive Director of

at the University of

the American Hear Association.3

Colorado and the President-elect of

Respondents' subpoenas consist of22 identical specifications (and Heymsfield has 2 additional
specifications), not inc1udingthe 38 sub-specifications contained therein, which are designated'

by lower-case letters.

. '

Complaint Counsel does not object to Specifications 1-7, and 20-22, which seek proper

discovery, including a copy ofthe expert's fie, correspondence with the FTC or any other
individual relating to this case, all reports and drafts of reports prepared by the expert in

connection with this case, all documents reviewed and all materials consulted or relied upon in

forming any opinon in connection with this case, all documents which the FTC provided to the
expert and all dociunents which the expert provided to the FTC, in connection with this case, and
all notes of any meetings or telephone conversations with the FTC in connection with this matter.

These specifications all properly demand documents which were prepared or used and relied
upon by the experts in this ease.
2 This service was at 5: 19 p.m. and therefore pursuant to the Scheduling Order, past the

November 81h 5:00 p.m. deadline for issuing wrtten discovery requests not related to issues of

authenticity and admissibilty of exhibits. 'See Scheduling Order at p. 1, 3.
3 Respondents' subpoenas duces tecum to our testifying experts are attached hereto as

Exhibits Band C, respectively.
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burdensome,

However, the remaining specifications, 8-19 and 23, are overbroad, unduly

seek information not reasonably expected to yield information relevant to this case, and seek

materials that are outside of those relied upon by these experts in forming their opinions in this

case. Accordingly, Complaint Counsel request that the Administrative Law Judge limit the scope
of

the subpoenas by strking these specifications.

Testifying Experts' Written Work

A. Specifcations Demanding a Library of

Specifications 8,49,510,6 and 117 seek an overly

broad range of

documents and

the experts' curriculum vitae (CV). On

information which is readily discoverable by a reading of

. . . ~

October 6,2004, Complaint Counsel tured over our list oftestityng experts, along with copies
of

their CVs. Dr. Eckel's CV includes a list of94 speakg/paricipant events dating back to

1980, 136 publications, 18 letters and editorials, 32 chapters and books/reviews, and 183

4 Specification 8 seeks, "all documents that you have ever authored or contrbuted to
regarding: a) obesity; b) weight loss; c) fat loss; d) the Federal Trade Commission; e) clinical
trial protocol or procedures; f) the definition of 'competent and reliable scientific evidence'; g)
Federal Trade Coimission advertising rules and regulations; h) dietar supplements; i) weight
loss or fat loss advertising."

5 Specification 9 seeks, "all documents relating to lectues, speeches or testimony that you
have ever given regarding: a) obesity; b) weight loss; c) fat loss; d) the Federal Trade
Commission; e) clinical trial protocol or procedures; f) the definition of 'competent and reliable
scientific evidence'; g) Federal Trade Commission advertising rules and regulations; h) dietar
supplements; i) weight loss or fat loss advertising."
6 .specification 1 0 seeks, "all documents relating to medical or clinical studies or tests that

you have conducted or contrbuted to or paricipated relating to or involving: a) obesity; b)
weight loss; c) fat loss; d) dietar supplements."
7 Specification 11 seeks, "all patents and patent applications (whether or not published or

United States Patent and Trademark Office) in which you are named as an
any invention relating to: a) obesity; b) weight loss; c) fat
loss; d) dietar supplements."

pending review by the

inventor or patent owner or assignee of

-6

abstracts. Dr. Heymsfield's CVs includes a list of312 original peer~reviewed aricles, a number
of aricles in the Press, aricles submitted, case reports, and reviews submitted in press, 110 book
chapters/reviews, 4 books, 29 editorials/letters/book reviews, and patents.
, Respondents requests seek an unlimited number of documents on unrelated matters

production ofthe documents

involving different issues. Complaint Counsel have no objection to

that specifically relate to this case. Indeed, Complait Counsel have turned all known materials
requested in Specifications 1-7 and 20-22. That type of discovery is contemplated by the RULES

and is clearly relevant. In addition, The RULES require Complaint Counsel to provide a "list of
all publications authored by the witness within the preceding 10 years." RULE OF PRACTICE
. -(
3.31(b)(3). Complaint Counsel have complied with this rule and have gone fuer by

providing

each expert's CV which lists publications dating back furher than 10 years. Nothing in the
RULES requires that the experts provide copies of all oftheir publications.

Complaint Counsel have retaned experts to address whether scientific support exists to

substantiate the specific efficacy and establishment claims challenged in the Complaint given

Respondents' specific products and their corresponding ingredients, dosage, composition and
application. Respondents' subpoenas are so overbroad that they encompass thousands of

pages

of materials that do not relate to the issues or the claims and products challenged in this case.
For example, Respondents are seeking

all documents the experts have ever authored regardiIig

nine broad areas. Documents that would be responsive to this subpoena would include, for

example, documents regarding Dr. Eckel's paricipation in numerous aricles and clinical studies
relating to the study of

metabolism and relationships between obesity, insulin and diabetes. Such

studies and articles are not relevant to the purpose for which Dr. Eckel has been designated as an
-7

expert. Moreover, the specifications seek "all documents" relating to lectues, speeches or
testimony he has provided, "all documents" the expert has ever authored, and "all documents
relating to" any clinical study the expert has ever been involved in regarding a) obesity, b) weight
loss; c) fat loss, d)

extent any

clinical tral protocol, and e) dietar supplements.s To the

documents are within the scope of expert discovery prescribed within the RULES OF PRACTICE

and this Court's Scheduling Order, they have been produced. But Respondents' specifications
far exceed the allowable scope of discovery. They specifically ask for all underlying documents,

a request clearly beyond the permissible scope of discovery. Compare Dura Lube at *9 (in order
to discover whether an expert has taken a prior inconsistent position, prior testimony must be
, 00

produced, however the documents "underlying" the testimony are not discoverable in subsequent
litigation, "unless such documents were also relied upon or reviewed by a testifying expert in

.
fonnu1ating an opinion in this case")

Furher, the Respo~dents are asking the experts to produce virtally their entire lives'
work. Dr. Eckel's CV alone lists oVt'r 200 publications, and Dr. Heymsfields CV lists over 400

publications. It is clear that many of the documents they seek are publicly available, and
therefore equally available to all paries and may no longer be readily available to the experts
without going to the same sources that Respondents would go to. The CV s already provide a list

for Respondents. To require the experts, who are extremely busy with varous professional
obligations, to search for and produce every document relating to all ofthese broad areas in

8 Specifications 8 and 9 further seek all documents relating to the FTC and advertising

Dr. Eckel and Heymsfields expertise and hence are not
law. These requests exceed the scope of
. relevant; Similarly seeking any patent infonnation (specification 11) is not relevant to their
expert opinions.
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which these experts have spent numerous years oftheir lives studying and working, would be an
arduous process, to say the least, and unduly burdensome.

These discovery requests are not tailored to discover information that is reasonably
the complaint, to the proposed relief,

expected to yield information relevant to the allegations of

or to the defenses of any Respondent. If Respondents wish to conduct such a fishing expedition,
Third

they should be prepared to expend their own time and resources, and not demand those of

Paries, specifically our testifyng experts, who are also medical doctors.
B. Specifcation Demanding Legal Documents

Specification 129 seeks information that is beyond the scope of discovery. Here,
. '"

lawsuits in which the experts

Respondents demand all documents relating to civil or criminal

were named as a pary. The RULES require that COtIplaint Counsel provide "a listing of any

other cases in which the witness has testified as an expert at,tra1 or by deposition within the

proceeding four years.", Complaint Counsel have complied with this requirement and wil
continue to supplement as more facts become available. However, Respondènts' specification
seeks documents not simply relating to the expertise of these witnesses; apparently, they are also

seeking documents with which to impeach their credibilty. Respondents are on a harassing
fishing expedition to obtain anything to personally attack these expert witnesses, even separate

and apar from their professional experience and opinions. This tye of information can be
obtained within reasonable limits by questioning the witnesses during their depositions. In fact,

under the Federal Rules of Evidence, specific instances of conduct for the purose of attacking

9 Specification 12 seeks "all documents relating to lawsuits, whether criminal or civil, in

which you were named as a pary."
-9

the witnesses' credibilty, other than the conviction of certain crimes, may not be proved by
extrinsic evidence. FED. R. EVID. 608(b). Respondents are simply not entitled to demand that

the expert witnesses provide personal documentation regarding any civil or criminal lawsuits in
which the. experts were a pary as oPPClsed to testifying as an expert witness in their professional

capacity. There is no provision in the RULES that would call for providing such information to
expected to

Respondents and Respondents canot show that such discovery would be reasonably

yield information relevant to the allegations of

defenses

the complaint, to the proposed relief, or to the

of any Respondent, much less that demanding such information is not unfairly

prejudicial or harassing,lO
. 00

C. Specifications Relating to Other Work and Compensation

Specifications 10,11 and 13_1912 all demand documents relating to other work the experts

10 If

wishes to impeach our testifyng experts by raising questions
dar
aging
transcripts from divorce proceedings, then at the very least, Respondents should embark on their
Respondents' counsel

concernng their capacity for trthful testimony, as in the hypothetical case of

own safar, instead of demanding that others perform the work of the expedition. There are

limits to admissible evidence. Unless there is evidence referring to character for trthfulness or
untrthfulness, such evidence would be inadmissible under FED. R. EVID. 608(a) and likely
unfairly prejudicial under FED. R. EVID. 403.
11 See Footnote 6 for detaìls of Specification 10.

12 Specification 13 seeks, "all documents pertaining to work that you have performed for

any company that manufactues, markets or sells pharaceuticals or dietar supplements relating
to: a) obesity; b) weight loss; c) fat loss." Specification 14 seeks, "all documents relating to
, weight loss or fat loss advertisements that you have authored, reviewed or approved relating to
any weight loss or fat loss product." Specification 15 seeks, "all documents relating to requests
for approval that you have made to the FDA, FTC or any other regulatory body, either on behalf
of yourself or some other third par, relating to advertising or package labeling claims that you
sought to make in relation to any weight loss or fat loss product." Specification

16 seeks, "all

documents relating to efforts by you, either on your own behalf, or 011 behalf of any other third
pary or paries, to justifY or substantiate advertising claims made in relation to any weight loss or

fat loss product including but not limited to pharmaceutical products or dietar supplements."
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performed either for other companies or for other governent agencies in the broad areas in
which make up their expertise, and thus, their entire professional careers. Respondents here are ,
seeking documents that, once llgain, are so overreaching as to encompass areas which have no
relationship to the issues in ths case. These specifications are not tailored to the specific subject

matter of the experts' testimony in this case. A search for all of these documents which span the
careers of

these experts would

be an arduous and overly burdensome task.

The RULES require that Complaint Counel provide "a listing of any other cases in which
the witness has

,.

testified as an expert at trial or by deposition within the proceeding four years."

The Scheduling Order goes fuher and provides that Complaint Counsel provide a list of "all
, -(

prior cases in which the expert has testified or has been deposed." Scheduling Order at 5.

Complaint Counsel have complied with this requirement and wil continue to supplement as

more facts become available. Whle testimony in the possession of Complaint Counselor the
expert, including deposition testimony, from prior investigations or litigation must be produced,

the documents underlying such testimony are not discoverable in tls subsequent litigation,
unless such documents were also relied upon or reviewed by a testifyng expert in formulating an

opinion in this case. See Dura Lube at *9. Nevertheless, the documents that Respondents are
seeking through these overbroad subpoenas, are far beyond that required by either the RULES or

Specification 17 seeks, "all documents pertaining to work that you have performed for the
Federal Trade Commission, The Food and Drug Administration or any other federal agency,
whether as an expert, consultant or in any other capacity, relating to: a) obesity; b) weight loss; c)
fat loss; d) the Federal Trade Commssion; e) clinical tral protocol or procedures; f) the
definition of 'competent and reliable scientific evidence'; g) Federal Trade Commission
advertising rules and regulations; h) dietary supplements; i) weight loss or fat loss advertising."
Specification 18 seeks, "all scientific and/or medical testing protocols you have authored."
Specification 19 seeks, "all scientific and/or medical testing protocols on which you have
provided comments, including yoùr comments."
-11

the Scheduling Order. Respondents wil have the opportunity to question, within reasonable

limits, these experts at depositions in this matter. However, demanding documents on matters
that have no bearing on their opinions formed in this case, under these circumstances, with these
,

paricular products is an unreasonable and unduly burdensome task. There is no provision in the
RULES that would call for providing such documentation to Respondents and Respondents

canot show that such discovery would be reasonably expected to yield information relevant to '

the allegations of the complaint, to the proposed relief, or to the defenses of any respondent.
D. Specifications Relating to Other Products Not Made by Respondents or

Challenged in the Complaint are Not Relevant and Unduly Burdensome

The subpoena duces tecum for Dr. Heymsfield includes two extra specifications13 which

. . . -(

seek all records and documents reflecting side effects experienced and comments about side

effects experienced by subjects in control or placebo groups durng a specific study titled,
"Weight Control and Risk Factor Reductio~ in Obese Subjects Treated for 2 Years with Orlistat:

A Randomized Controlled Tria1." This is a study in which Dr. Heymsfield is listed as an author,

along with 10 other doctors. These specifications call for docum~nts that discuss side effects of

the challenged products in tlis case

Orlistat, a drg that is not at issue in this case, nor do any of

contain any of the same active ingredients. Moreover, the side effects of a drug are only relevant

whatever kind reflecting side
effects experienced by subjects in control or placebo groups durng the study titled Weight
Control and Risk Factor Reduction in Obese Subjects Treated for 2 Years with Orlistat: A
Randomized Controlled Trial . . . You may provide redacted records or documents redacting
identifyng infOmiation concerning the test subjects including but not limited to name, address,
telephone number; social security number or similar." Specification 24.seeks "all records and
13 Specification 23 seeks "all records and documents of

documents of

whatever kin.d reflecting comments by subjects concerning or related to any side

effects experienced by subjects in control or placebo groups during the study titled Weight
Control and Risk Factor Reduction in Obese Subjects Treated for 2 Years with Orlistat: A
Randomized Controlled Trial. . ."
-12

when discussing safety claims. The Complaint in this case does not allege any issues with regard'
to the safety of the challenged products, rather the allegations concern the efficacy of these

products with respect to the claims made in the Respondents' promotional materials. Therefore,
the specifications relating to side effects of paricipants in an unelated study, having nothig to

do with the issues in this case are completely irrelevant and certainly not reasonably calculated to
yield information relevant to the allegations of

the complaint, to the proposed relief, or to the

defenses of any respondent.

Respondents claim that such documents are relevant for the puroses ofimpeaching Dr.
Heymsfield l S testimony regardig the issue of double-blind clinical trals. This purose is not
. '"

facially evident from the specifications themselves, and the language. of the specifications is

, broad enough to allow the Respondents to ask any question on side effects or safety. Moreover,

compellng the expert to produce all documents relating to the study exceeds the scope of

discovery for impeachment puroses. See Dura Lube at *9. Respondents could not offer such
,

documents into evidence in order to impeach Dr. Heymsfield s testimony because such
documents would be extrinsic evidence and not admissible. See FED. R. EVID. 608(b); United

States v. Boykoff 67 Fed. Appx. 15,2003 U.S. App. LEXIS 9808 (2d Cir. 2003). Even without
the documents, Respondents wil have the opportunity to ask questions within reasonable limits

at a deposition for impeachment puroses. Accordingly, a protective order is appropriate
because the "burden. . . ofthe proposed discovery outweigh its likely benefit." 16 C.F.R. §
3.31

(c)(1)(ii); see also 16 C.F.R. § 3.31(d).
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III. Respondents' Subpoenas to the 22 Third Parties are Overbroad, Unduly

Burdensome, Harassing, and Seek Information Not Reasonably Expected to Yield
Information Relevant to this Matter

A. Respondents; Overreaching .and Irrelevant Specifications
written discovery

On November,9) 2004, after the general deadline for issuance of

requests, Respondents served Complaint Counsel with emailed copies of 22 different sùbpoenas

duces tecum that it issued to doctors, scientists, and custodians of records for varous laboratories
and research clinics who paricipated in one of two specified research studies regarding weight
loss.14 The letter attached to each of these subpoenas indicates that the subpoenas were sent on
November 8, 2004 via First Class MaiL. 15 Respondents' subpoenas directed to 18 ofthe 22 Third
, -(

Parties seek all documents regarding side effects experienced by subjects during a study titled,

in Obese Subjects Treated for 2 Years with Orlistat:

"Weight Control and Risk Factor Reduction

A Randomized Controlled Trial.)'16 These specifications contai identical wording to
Specifications 23 and 24 of

Dr. Heyrsfields subpoena duces teclfm as described above. Ths

weight loss study involved a drug called OrlIstat, which Respondents have never marketed or

sold. Respondents' subpoenas directed to the remaining 4 Third Paries seek documents
regarding side effects experienced by subjects durng a different weight loss study

entitled, "A

the subpoenas duces tecum to the 22

14 Respondents' cover letters and the first page of

Third Paries are attached hereto as Exhibits D.
Is These 22 subpoenas were sent along with a letter dated November 8, 2004, from a law
firm called Manatt, Phelps &Philips, LLP, and an attorney, Bare Berman Vanrackle, that
purportedly represents Respondents. Neither the attorney in question, nor the law firm, have

fied a Notice of Appearance in this action.
16 An example of the complete "OrlIstat" study subpoena is attached at Exhibit E.
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randomized double-blind placebo-controlled clinical trial of a product containing ephedrne,
caffeine, and other ingredients from herbal sources for treatment of overweight and obesity in the
absence of lifestyle treatment."17 '

B. A Protective Order is Appropriate
These specifications all seek documents reflecting the side effects of either Orlistat, a

drg which does not involve any ingredients' similar to the challenged products and which is not
even relevant to the proceedings in this case, or a different ephedra/ caffeine product than that
challenged in the Complaint in this case. As discussed above, the issue of

side.

effects ofa

paricular product is only relevant when discussing safety claims. The Complaint in this case
does challenge any safety claims; rather the allegations concem"whetlier the Respondents

effcacy claims made in the

disseminated false and misleading advertising with respect to the

Respondents' promotional materials. Therefore, any documents relating to side effects of
paricipants in an unelated study,18 having nothing to do with the issues in this case are

,information relevant to the

completely irrelevant and certainly not reasonably calculated to yield

allegations of the complaint, to the proposed relief, or to the defenses of any respondent. As such

these requests exceed the scope of expert discovery. See Dura Lube at *6-9. Respondents'
foray into this' area appears calculated to obtain evidence relevant to other proceedings, not this

, matter.

17 An example of

the complete "ephedrine" study subpoena is attached at Exhibit F.

181'he ephedra/caffeine study was not submitted by Respondents as par of

substantiation for the claims made in their promotional materials.
-15

their

As discussed above, Respondents are apparently seeking discovery from these 22
individuals and en.tities in order to gather cross-examination impeachment material to use against
Complaint Counsel's expert, Dr. Heymsfield, who paricipated in the Orlistat study. This is a

harassing technique in which Respondents are attempting to use the subpoena power of this

process to conduct onerous discovery upon Dr. Heymsfields colleagues. Discovery should be ,
granted "when the cour is persuaded that the par seeking discovery is not abusing the

procedure and the information sought would prove helpful in providing for a full and fai

adjudication." Thompson Medical Co., 101 F.T.C. 386 (Mar. 11, 1983) (citations omitted).
These 22 subpoenas seek information unelated to the allegations in the Complaint, the proposed
. 00
relief, or the defenses of

Respondents and hence are create an arduou.s, and harassing task for

Third Paries who are not connected to this case. The discovery sought here is unreasonable,
overly

burdensome, and any

tangential relation to impeachment of

one of

Complaint Counsel's

expert witnesses is outweighed. Accordingly, justice requires that the Administrative Law Judge
exercise his power to deny the discovery sought by these subpoeiias to protect these 22 Third
Paries from anoyance, embarrassment, oppression or undue burden or expense. See RULE OF

PRACTICE 3.31(d)(1).

C. Respondents' Subpoenas Duces Tecum are Untimely

The Scheduling Order in this matter set November 8, 2004, as the deadline for issuing

subpoenas duces tecum. The Scheduling Order further provides that the paries are required to
"serve upon one another, at the time of issuance, copies of all subpoenas duces tecum. . ."

Scheduling Order at 5. On November 9,2004, Respondents sent to Complaint Counsel via
electronic mail copies ofthe 22 subpoenas duces tecum that they issued to the 22 Third Paries.
-16

The letter attached to each of these subpoenas asserts that the subpoenas were placed in the mail

on November 8, 2004. At least two of the Third Paries notified Complaint Counsel that they
November 16, 2004,

received the subpoenas on November i 5, 2004 (seven days later); and as of

one of the Third Paries notified Complaint Counsel that it had not yet received the subpoena. In
light, of the date of service on Complaint Counsel and the fact that the Third Paries received the

subpoenas significantly afer the Scheduling Order's issuance deadline, it is questionable
business on November 8,

whether Respondents indeed issued the subpoenas before the close of

2004 as required and hence the Court should deem. these subpoenas invalid.
V. Respondents' Subpoenas Ad Testificandum to the 4 Remaining Third Parties

Should be Limited to Factual Inquiries and Should ~rQhibit Expert Opinion
Inquiry

Videotape Deposition"for

On November 10, 2004, Respondent Gay issued a "Notice of

the following individuals and entities: George Bray, Fran Greenway, Dermtech International,
Edward G. Fey, Dr. Bruce Frome, Ken Shirley, and Paul Lehman~19 These individuals and entity

either paricipated in, or have a relation to, studies submitted by Respondents as substantiation

for the chall~nged products. Respondent listed the first 5 paries in its Preliminar Witness List
as individuals or representatives "to testify as to the scientific support for the products and claims

19 Greenway

and Bray are individuals who conducted the studies regarding the challenged
aminophyllne gels; Frome is a lawyer and doctor who is mentioned in advertisements for the
aminophyllne gel products; Fey is a medical doctor whose name appeared in adverisements for
some of

the challenged products; Dermtech is the company that conducted the "cadaver studies"

for the aminophyllne gels; Lehman is an offcer with Deritech who conducted and approved the
"cadaver studies"; and Shirley is president of
BPI Labs, which formulated the aminophyllne
gels.
-17

identified in the Complaint.;;2o None were listed as expert witnesses. In fact, Respondents have

listed only Respondent Danel Mowrey as their testifyg expert regarding the scientific
substantiation. The remaining two individuals, Shirley and Lehman, were not listed in either

pary's Preliminar Witness List or Expert Witness list and Respondent has not supplemented
their witness list to include them. The deadline imposed in the Scheduling Order for listing

expert witnesses has passeçl (October 13,2004). Durng discussions with Respondents; counsel,
Respondents agreed to withdraw the notices for Bray, Greenway, and Frome because Complaint
Counsel presently does not intend to call them as witnesses at the proceeding in this case.
However, Respondents continue to refuse to withdraw the remaining 4 Notices.2J Accordingly,
. -.

to factual

Complaint Counsel seek an order limiting the depositions of these 4 Third Paries

inquiries relating to their own personallmowledge of factual information relating to this case;
and prohibiting any expert opinion,re1ating.to the issues in this case.

Both Fey and Dermtech are listed in Complaint Counsel's Preliminar Witness List as
paries who may be called "to testify as to the ingredients or attributes of

the products identified

in the Complaint. The testimony as listed, is limited to a factual inquir within the partis
personal lmowledge. On the other hand, Respondents listed these Third Pares in their
Preliminar Witness List as paries who may be called to "testify as to the scientific support for
testimony specifically calls for

the products and claims identified in the Complaint." This type of

20 In its Preliminar Witness List, Complaint Counsel listed 5 ofthese 7 paries as

individuals or entities "to testify as to the ingredients or attrbutes of the products identified in the
Complaint. "
21 Respondents' Notice of

Videotape Depositions to the remaining 4 Third Paries are

attached hereto as Exhibit G.
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...;..."-..'

scientific expert opinon as to the competence and reliability of the substantiation provided by

Respondents for their claims made in their promotional materials. This tye of expert witness
must be indicated as per the Court's Scheduling Order and as per the RULES OF PRACTICE. If

Respondents are seeking to use these individuals for expert opinion testimony, they were

required to identify the individuals, prepare and provide expert reports, and provide all other
information required by the RULES. See Scheduling Order, at 1 - 2, 5-6; RULES OF PRACTICE

3.3 1

(b)(3). The Scheduling Order specifically provides that "fact witnesses shall not be allowed

to provide expert opinions." Scheduling Order at 6.
Respondents' Expert Witness List only indicates one individual to testify as to the
. -t
scientific substantiation - - Respondent Daniel Mowrey. Therefore, fact witnesses, such as

Fey,

Lehman, and Shirley cannot be called upon to provide expert opinion. It appears that instead of
hiring an independent expert witness to opine on the substantiation submitted by Respondents,

Respondents are attempting to obtain expert opinion testimony through the back door by
deposing individuals involved in conducting the studies and promoting the aminophylline gels.

Although Complaint Counsel have no objection to Respondents' right to depose witnesses listed
on its Preliminary Witness List to gain discovery on facts within their personal knowledge, the

contents of the subpoena suggest that the tre puroses for these depositions is to gain expert
testimony. For example, on the "List of Areas of

Inquiry specified on Denntech's subpoena,

aside from the factual areas listed, Respondents list "the results" ofthe studies and "the

conclusions" of the studies. See Exhibit G at 4. In these areas, Respondents can only be seeking
an expert's opinion. Respondents did not list the areas of inquiry for the remaining individuals;
however, it is clear that they are seeking similar testimony which would likely caU for expert
-19

opinion.
Because none of

these witnesses are listed on either Respondents or Complaint CounsePs

expert witness list, Complaint Counsel seek a ruling to liÌnit any deposition testimony to factual

the

inquiries into areas within the witness' personal knowledge. This wil protect the integrty of

discovery process and prevent any fuher abuse here by Respondents.
In addition, the Scheduling Order provides that "the preliminar and final witness lists
'shall represent counsels' good faith designation of all potential witnesses who counsel reasonably

expect may be called in'their case-In-chie£ Paries shall notify the opposing par promptly of
changes in witness lists to faciltate completion of discovery within the dates of

the scheduling

order." Scheduling Order at 5. Respondents failed to amend therr preliminar witness list, nor
did they notifY Complaint Counsel of

their intent to call Shirley and Lehman as witnesses.

Instead, Respondents waited until the close of

written discovery to send notices to Complaint

Counsel that they wish to depose these Third Paries. Based on their failure to comply with the
Administrative Law Judge's Scheduling Order, both Lehman and Shirley should be stricken as
witnesses to be deposed by Respondents:

-20

CONCLUSION
Respondents' abusive discovery tactics are unreasonable and inconsistent with the RULES

OF PRACTICE and the Scheduling Order in this case. These overreaching, harassing, and overly

burdensome subpoenas seek documents that are not likely to yield infonnation relevant to the
allegations of th~ complaint, to the proposed relief, or to the defenses of any respondent.
Respondents fuher seek to gain improper expert opinion from fact witnesses durng the noticed

judicial efficiency and

. depositions. For the reasons set forth above, and in the interest of

economy, this Cour should limit and deny Respondents' invalid and improper discovery.

, .. .

Respectfully.súbmitted,

,~~t~

Laureen Kapin (202) 326-3237

Joshua S. MilJard (202) 326-2454

Robin M. Richardson (202) 326-2798
Laura Schneider (202) 326-2604

Enforcement
Bureau of Consumer Protection
Federal Trade Commission
Division of

600 Pennsylvana Avenue, N.W.

Washington, D.C. 20580
Dated: November 18, 2004
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eERTlFieATE OF SERvieE
I hereby certify that-on this 18th day of

November, 2004, I caused Complaint Counsel's Motion

for a Protective Order to be served and fied as follows:

(1) the original, two (2) paper copies fied by hand delivery

and one (1) electronic copy via email to:
Donald S. Clark, Secretary
Federal Trade eommssion
600 Penn. Ave., N.W., Room H-159
Washington, D.e. 20580
(2) two (2) paper copies served by hand delivery to:

The Honorable Stephen J. McGuire
Administrative Law Judge
600 Penn. Ave., N.W., Room H-l13
Washington, D.e. 20580
(3) one (1) electronic copy via email and one (1) paper copy

by first class mail to the following persons:

. Ronald F. Price

Stephen E. Nagin

Jeffrey D. Feldman

Nagin Gallop Figuerdo P.A.
3225 Aviation Ave.

FeldmanGale

Peters Scofield Price

201 S. Biscayne Blvd., 19th FL.

310 Broadway eentre

Miami, FL 33133-4741

Miami, FL 33131-4332
(305) 358-5001
(305) 358-3309 (fax)
JFeldman~FeldmanGale.com

111 East Broadway
Salt Lake City, UT 84111
(801) 322-2002

For Respondents
Basic Research, LLC,
A.G. Waterhouse, LLC,
Klein-Becker USA, LLC,
Nutrasport, LLC, Sovage

rfp(cpsplawvers.com

(305) 854-5353
(305)854-5351 (fax)
sn3IÚn((ngf-Iaw.com

For Respondents

(801) 322-2003 (fax)

For Respondent Mowrey

Dermalogic Laboratories,

LLC, and BAN, LLC
Richard D. Burbidge
Burbridge & Mitchell

Mitchell K. J,riedlander

215 S. StateSt., Suite 920

Salt Lake City, UT 84116
(801) 517-7000
(801) 517-7108 (fax)

Salt Lake City, UT 84 111

(801) 355-6677
(801) 355-2341 (fax)
tbutbidge(~burbidgeandmitc1ie)) .com

For Respondent Gay

5742 West Harold Gatt Dr.

Respondent Pro Se
mkf555~msn.com
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UNITED STATES OF AMERICA
BEFORE THE FEDERA TRADE COMMISSION

In the Matter of
INTEL CORPORATION,
a corporation

)
)
)
)
)
)

DOCKET NO. 9341
PUBLIC DOCUMENT

)

(PROPOSED) ORDER GRATING INTEL'S MOTION FOR PROTECTIVE ORDER
PURSUANT TO RULES 3.33(b) AND 3.31(d)
Respondent Intel Corporation, having moved on March 17,2010 for a protective order
pursuant to Rules 3.33(b) and 3.33(d) to prevent the taking of

Complaint Counsel's First Notice of

its deposition pursuant to

Deposition ofIntel Corporation; and

Good cause having been shown,

IT IS ORDERED that Complaint Counsel's February 24,2010 Notice of

Deposition OfIntel

Corporation is deemed null and void.

D. Michael Chappell
Administrative Law Judge

Dated:

PUBLIC

FTC Docket No. 9341
(Proposed) Order

USIDOCS 7474323vl
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

)

In the Matter of
INTEL CORPORATION,
a corporation

)
)
)
)

DOCKET NO. 9341
PUBLIC DOCUMENT

)
)

PROOF OF SERVICE
I, Eric Mahr, hereby certify that on this 17th day of

March, 2010, I caused a copy

of the documents listed below to be served by hand on each of the following: the Office of the
Secretary of

the Federal Trade Commission (original and two copies) and The Honorable D.

Michael Chappell (two copies); and by electronic mail to The Honorable D. Michael Chappell

(oalj~ftc.gov), Melanie Sabo (msabo~ftc.gov), J. Robert Robertson (rrobertson~ftc.gov), Kyle
D. Andeer (kandeer~ftc.gov), Teresa Martin (tmartin~ftc.gov), and Thomas H. Brock
(tbrock~ftc. gov):

(i) Intel Corporation's Motion for Protective Order Pursuant to Rules 3.33(b) and

3.31(d);

Intel's Motion for Protective Order Pursuant to
Eric Mahr Pursuant to
Rules 3.33(b) and 3.33(d) including the Statement of

(ii) the Memorandum in Support of

Paragraph 3 of

the January 14,2010 Scheduling Order;

(iii) the Declaration of Eric Mahr;

(iv) a Proposed Order; and
(v) this Proof of Service.

PUBLIC
USIDOCS 7482359vl

FTC Docket No. 9341
Proof of Service

WILMER CUTLER PICKERING HALE AND
DORR LLP

~~

Eric Mah - ,
1875 Pennsylvania Ave, N.W.
Washington, D.C. 20006
Phone: (202) 663-6000
Fax: (202) 663-6363

eric.mahr. wilmerhale.com
Attorney for Intel Corporation

Dated: March 17, 2010

PUBLIC
USIDOCS 7482359vl

FTC Docket No. 9341
Proof of Service

