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QUESTIONS PRESENTED 

1. Whether Petitioner can challenge for the first 
time on appeal the sufficiency of the evidence to create 
a jury issue of unlawful monopolization when Petitioner 
failed to present the issue, "stating the specific grounds 
therefor," in its motions for directed verdict before the 
District Court, as required by Rule 50(a), Fed. R. Civ. P. 

2. Whether the evidence of Petitioner's conduct as 
a monopolist, including its numerous and targeted r e
fusals to deal and other exclusionary acts, was sufficient 
to submit to the jury the question of whether Petitioner 
had unlawfully maintained or used its monopoly power in 
violation of ~2 of the Sherman Act. 
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STATEMENT OF THE CASE 

.Aspen Highlands Skiing Corpora ti on (''Highlands")• 

presents its own statement of the Questions Presented 
because it is dissdisfied in several r espects with the state
ment of issues presented by Petitioner Aspen Skiing- Co. 

("Ski Co."). 

Specifically, this appeal does not involve a " court
ordered scheme of mandatory joint rnarketing.''1 If Peti
tioner is entitled to any review, the sole issue presented 
here is whether the evidence of Ski Co.'s conduct was suf
ficient to allow the jury to determine whether Ski Co. was 
guilty of unlawful monopoli7.ation.2 Accordingly, High
lands is compell(->d to set forth the following more detailed 
recitation of facts to supplement the four paragraphs de
voted to that task by Ski Co. in its Brief. 

*Highlands' listing in compliance with Supreme Court Rule 28.1 
was made in the Entry of Appearance for Respondent heretofore 
filed with the Court. 
1 Ski Co.'s frequent invocation of this phrase and much of 
Ski Co.'s policy argument can be understood only as an attack 
upon the injunctive relief entered by the trial court, which 
Ski Co. never specifically challenged at trial or on appeal. 
After the jury verdict, the Court announced that it intended to 
~odel an injunction after the lift ticket exchange system will
ingly used by Ski Co. in Summit County, Colorado. Tr. 2341. 
After hearing, the Court en tered an injunction, largely in the 
!or~ pr<;>posed by Ski Co., to last for three years, and retained 
1un~d1ct1on for that period. J.A. 193-97. When the injunction 
e~p1red after the 1983-84 ski season, and at the suggestion of 
trial counsel for Ski Co., a stipulation extending the injunction 
th.ro~gh this appeal was executed and became an order of the 
D~stnct Sourt. Pursuant to that stipulated order, the injunction 
will . expire at the conclusion of the 1984-85 ski season, on 
~pn l . 14, 1985. Highlands will not seek an extension of the in
junction. Thus, the injunction will soon be a moot issue. 
2 

Thus, although they were vigorous ly contested at trial, 
the scope .of th~ ~evelant market, the existence of monopoly 
power, antitrust injury, and damages are not issues here. 

1 



2 

The Devel pment of a Lift Ticket E xchange System in 
Aspen 

In 196 , Highlands, Ski Co. and Buttermilk :Moun

tain Skiin Corporation (' 1 ButtermiU{") dernloped aii 

innovative ift ticket exchange system in the Aspen mar

ket. J .A. 2 -22, 154. Before 1962, each skier was required 

to purchase a lift ticket each <lay at one of the individual 

Aspen ski reas. The new product, a six-day coupon 

book, provi ed the vacation skier more convenient access 

to all three areas in Aspen. J .A. 21-22. 'With a single 

purchase a the beginning of their vacation, skiers had 

only to exc ange a coupon for a daily lift ticket at any 

of the thre areas. J .A. 21-22. 

From t e beginning, the allocation of revenues on 
the basis of actual usage was considered by the three com
panies to b a fair and effective 'vay to promote compe
tition amon the companies to attract skiers to their re
spective ar as. J.A. 22. Each company remained free 
to innovate promote and develop its own ski area. J.A. 
22. Each c mpany offered its own lift tickets and par
ticipated in the exchange system at the same time. J.A. 
154; Tr. 22··. The development of this new product in
delibly impacted the ski industry in Aspen. 

In 1945, Ski Co. had obtained a special use permit3 in 
order to develop Aspen Mountain, or "Ajax," a mountain 

3 Entry into the sk i industry in Aspen general!}'. requir~: 
regulatory approval from the United States Forest Service. Mo 

(Continued on next page) 



3 

suited for expert skiers. Tr. 14GG-G7. In 1958, the founder 

of Highlands obtained a :B.,orest Service permit and began 

the de,·elopment of a more balanced ski area at Highlands 

with trails laid out by two pioneers in the ski industry. J .A. 

19-20, 23. In that same year, several individuals formed 

Buttermilk and developed the area as a teaching mountain 

for beginning skiers. J.A. 139-40. After three years of op

eration on private land a t lower elevations, Buttermilk ob

tained a Forest Service permit allowing 1t to expand to 

the top of the mountain .• J.A. 140. By the time the lift 

ticket exchange system was introduced in 1962, Ski Co., 

Highlands and Bnttcrm ilk were eaclt competing to at

tract skiers to their respective ski mountains. 

To compete, Highlands pursued a course of innova

tion from the beginning. Highlunds started the first free 

bus system in the Aspen area to provide a convenient 

way for skiers to get from the lodges to the slopes. J.A. 

22-23. Highlands was the first ski company in the United 

(Continued from previous page) 

?f the potential skiing terrain in Aspen is administered as nat
ional forest land which must be preserved for and made rea
sonably accessible to the publ ic for its "full enjoyment." 16 
~.S.C. § 497. In addition to Forest Service approval, ski area 
eh~elopment in Aspen requires approval from Pitkin County, 

w 1ch has been known for its restrictive "growth manage
ment" regulation. J.A. 167; Tr. 378. These federal and local 
regu.latory barriers to entry were characterized by Ski Co.'s 
pres1de.nt as "substantial," making it "difficul t" to develop a 
new ski area in Pitkin County, Colorado. Tr. 378. 
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States (i nd the only area in Aspen) to use the Graduated 

Length l\ ethod ("GLU ") in its ski school, which by start

ing with hort skis allowed novices to be skiing the entire 

mountain by the end of the week. J .A. 26; Tr. 307-08, 

484-85. s a result, Highlands' ski school became the most 

popular n Aspen. J.A. 172-73. Highlands pioneered a 

ski program, which taught children as young 

ears old to ski within three days. Tr. 567-68. 

successful that many Ski Co. managers sent 

their O\ children to Highlands to learn to ski. J.A. 75-

76, 79; T . 571. In addition, Highlands initiated NASTAR 

racing in Aspen, which allowed destination skiers an op

portunity to race against the clock with their friends and 

family. J A. 26; Tr. 687-88. H ighlands was the first area 

in Aspen o provide free picnics for groups and to enter

tain its g ests with acrobatic skiing and jumping exhibi

tions. J . . 23, 25-26. 

cquisitions by Ski Co. 

In 19 3, Ski Co. acquired Buttermilk as a wholly 
owned su sidiary. J.A. 113-14, 140; Tr. 1472. At about 
the same ime, Ski Co. made an off er to acquire High
lands because Ski Co. wanted to " control'' skiing in .As
pen. J .A. 23-24. The offer was rejected and Highlands 
continued under independent ownership. Tr. 160-61. 

Also, during the early 1960's, J anss Development 
Company ("Janss'') purchased land in the Snowmass 
area with a view toward developing the base area .and 
the skiing terrain. J.A. 137; Tr. 1475-76. Janss obtained 



5 

a temporary Forest Service permit and began to off er 
ski tours to the public in the area. J .A. 137-38; Ex. 
36A, Tr. 182; Tr. 1476. J anss obtained a full permit in 
1965; two years later, when the first lifts opened, .J anss 
assigned all of its permit rights to the Snowmass Skiing 
Corporation, another wholly owned subsidiary of Ski Co . 
• T.A. 138; Ex. 36D and 36~, Tr. 182; Tr. 368, 1475-76. 

Thus, by 1967, Ski Co. had acquired control of three 
of the four ski areas in the Aspen market. Only H igh
lands remained independent to compete with Ski Co. 
During this entire period of acquisitions by Ski Co., the 
lift ticket exchange system continued and became far 
more popular with skiers than Ski Co.'s counter part 
three-area, six-day ticket. J.A. 162. 

Creartion of Aspen Reservations, Inc. 

In 1973, the marketing director of Highlands de
veloped the idea of Aspen Rcserva tions, Inc. ("ARI"), 
which became a joint venture between the ski companies 
combining a central reservation service with the market
ing of a convenient around-the-neck, four-area ticket.4 

J .A. 24-25 ; Ex. 2, Tr. 162. Beginning in the 1973-74 ski 
season, the two ski companies, through ARI , marketed 
the Aspen resort, offered the four-area ticket, and di
vided the revenues base<l on an independent survey of 
patronage.5 .J.A. 24-25. 

This format was far more convenient to the skier than the 
coupon book since there was no need to stand in a ticket line 
to exchange coupons each day. 
5 

The. marketing through ARI included films, ski shows, and 
even a. sign at Denver's Stapleton Airport, all designed to at
tract skiers to come to the Aspen community, and, once the re, 
to purchase the convenient fou r-area ticket. J.A. 38-40, 104-05; 

(Continued on next page) 
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Thi enterprise was a clear success. Apart from one 
poor s~ w season, the Aspen market enjoyed a steady 
growth l destination skier visits. Ex. 97, J.A. 183. Cus
tomer c nvenience and choice were enhanced because, 
with a s ngle purchase at the beginning of their stay, va
cationer could ski any combination of the four areas in 
Aspen. .A. 24-25. The four-area ticket increased in pop
ularity. .A. 31. During this period of vigorous competi
tion bet een the companies, each sought to increase its 
usage, a d thus revenues from the four-area ticket sales, 
through innovation and improvem{ nts to its own skiing 
facilities 6 Highlands' share of destination skier visits 
grew steadily. Ex. 97, J.A. 183. 

Slci Go.' s Exclusionary Activities 

In 1 77, Ski Co. offered to continue participation 
with Hi ands in the sale of four-area tickets only on 
the cond tion that Highlands accept a fixed percentage 
of the r enues rather than a share based upon actual 
usage. T ·. 270-71. Highlands instead sought to maintain 
the divis'on of r evenues on the basis of actual usage so 
that eac company would keep the incentive to compete 

(Continued from previous page) 
Ex 60 Tr 182 Like the revenues, these marketing expenses 

· 
/ 

· · · f f the four-area were apportioned upon the basis o usal?e o was 
t icket. Tr. 823-24. Thus, the thrust of this ar~angemen~i Co 
p recisely to avoid the "free rider" problem theorized by S · 
Pet. Br. 25-27. . . 

19
75 and 

6 For example, Highlands added a ne~ lift i~ wa; sub· 
thereafter pursued a plan for major e~pansion, whicha rovafs. 
stantia lly delayed awaiting Forest Serv!ce. <l:nd c?unty Pded Tr. 
J.A. 59; Tr. 279, 285-86. Trails wer~ s1gn~f1can! Y e!~~deifree 
202. Innovations by Highlands durm~ this peno~~AR and the 
p icnics, acrobatic skiing, ski patrol Jumps, NA ' 
children's ski program. J.A. 25-26, 36; Tr. 567-68. 
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for its revenue share. Ski Co. refused. J.A. 28, 30; Tr. 
270-73. Highlands also sought to purchase Ski Co. tickets 
in bulk so that Highlands could itself package and market 
a four-mountain ticket.7 J.A. 32-33. Ski Co. again flatly 
refused, despite the fact that it continued to sell its tickets 
to tour operators and travel agents for packaging and 
resale.8 J .A. 33-34; Ex. 45C, Tr. 182; Tr. 828. 

Finally, when there was no other way to continue a 
four-area package, Highlands accepted a fixed 15% of the 
revenues. J.A. 30. Ski Co. then agreed to continue the 
four-area ticket for that year. Tr. 273. Also in 1977-78, 
Ski Co., for the first time since the 1972-73 ski season, 
marketed and sold its own three-area, six-day ticket, which 
was valid only at Ski Co. mountains. Tr. 583-84. That 
year, the four-area ticket outsold the Ski Co. ticket by 
almost two-to-one. J.A. 83, 94. 

Again in 1978, Ski Co. proposed to continue the four
area ticket only on the condition that Highlands accept a 
fixed 12%% share of revenues, an even lower percentage 

1• Both ski companies sold their individual lift and four-area 
tickets at two distribution leve ls, wholesale and retail. At 
wholesale, multi-day tickets were sold to tour operators and 
travel agents. who would package them with other products, 
~uch as lodging, ground transportation and other skiing serv
ic.es, to be resold to consumers. J.A. 117-18. The wholesale 
discount took the form of a commission, usually 10-15%. J.A. 
3~; Tr. 322-23, 828, 831. These wholesale sales represented 
a out ~~-20% of the revenues of the ski companies. J.A. 163. 
In. add1t1on, ?oth ski companies sold these tickets directly to 
skiers ~t retail after they had arrived in Aspen, accounting for 
approximately 80-85% of the ski companies' revenues. J.A. 
92, 163; Tr. 623. 
8 

I' Travel a~ents and tour operators compete with their sup
ih~rsl/he ski c~mpanies! since they both market packages to 

s 11~g public at retail. J.A. 118. It is customary for these 
cdompet1.tors to package tickets of more than one ski area in a 
estinat1on resort. Tr. 1034-36. 
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than off ere~ the year before. Highlands rejected this 
offer becau~e it was unjustified by actual usage and re
moved all i centive to compete. J.A. 29-30. Highlands 
suggested o her means to allow continuation of a four. 
ar ea ticket, ncluding a return to the coupon book concept. 
J.A. 29. SI · Co. refused these suggestions, even though 
it participat d in similar lift ticket exchange systems in 

every other arket in which it operated ski areas.9 J.A. 
29-30. Cons quently, for the 1978-79 ski season, the previ
ously availa le four-area ticket was eliminated. 

In orde to compete for the business of multi-area 
skiers, High ands attempted to develop its own four-area 
package. J .. 40-41. Highlands again offered to buy 
Ski Co. tick ts in bulk. J .A. 42-43. Again, Ski Co. re
fused to sell. J.A. 43-44, 46-47. At that point, Highlands, 
determined o keep a convenient four-area option avail
able for skie s, created the "Adventure P ack," which com
bined a Hi0 lands' three-day ticket and three coupons, 
each equal t the price of a daily lift ticket at Ski Co. 
mountains. J.A. 43. The coupons wer e fully guaran· 
teed by fun s in an Aspen bank and were intended to 
allow skiers to exchange them for lift tickets at Ski Co. 
mountains o redeem them for cash at any local merchant 

9 Ski Co. as already participating in a ticket exchange sys
tem in Summit County, Colorado. There, Ski Co. operated one 
ski mountain and two independent competitors operated three 
other mountains. Tr. 1071, 1082, 1097. In the 1970's the c~m
panies implemented a four-area ticket exchange system, si~
ilar to that begun in Aspen in the 1960's, using coupon boo 5 

and dividing revenues on the basis of usage. Tr. 1071-72! 1102f 
Ski Co. continued its participation there through the tm:ie o 
trial. Tr. 1071. Beginning in the 1980-81 ski season, Ski Co. 
opened its Blackcomb Mountain ski area in Canada next door 
to an established competitor, Whistler Mountain, and imme
diately entered into an interchangeable ticket arrangement. 
J.A. 111-12. 
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if they wanted a day of rest from skiing. J.~. 44-46. Yet, 
when skiers presented these coupons to Sln Co. for ex
change, they were refused, even though the coupon~ were 
as secure as any other exchange media customarily ac
cepted by Ski Co., and were freely redeemed by other 
businesses in town. J.A. 44-46; Tr. 623-24, 1687-88. 

Ski Co.'s chief financial officer admitted that its re
fusals to accept the Adventure Pack coupons made High
lands' package less attractive, J.A. 85, and were directed 
at Highlands because it was "our competition." J.A. 46. 
During this exact time, Ski Co. continued to accept vir
tually identical coupons from its competitors and custom
ers in Summit County, Colorado. Tr. 1688. In 1979, after 
Highlands replaced the rejected coupons with more costly 
traveler's checks and money orders, J.A. 62, 67, and after 
the filing of this lawsuit, Ski Co. accepted the medium of 
exchange. Tr. 628. 

Ski Co.'s campaign to become the only supplier of 
multi-mountain lift packages in Aspen extended to other 
unseemly activities. In 1978, Ski Co. unilaterally appro
priated the sign at Stapleton Airport in Denver (erected 
previously with funds supplied in part by Highlands), 
eliminated its reference to Aspen's four mountains and 
substituted its own three-area "Aspen" promotion. J.A. 
105-06; Ex. 60, 62, Tr. 182. In addition, Ski Co.'s own ad
vertising distorted information available to consumers by 
deceptively equating the word "Aspen" with Ski Co. to 
convince consumers that the Aspen resort complex was 
comprised of three mountains and that Ski Co.'s three
ar~a ticket provided full access to all of Aspen's skiing ter
rain. J .A. 100-01, 107-09; Ex. 66, 67, Tr. 182. Ski Co. even 
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produced a nationally distributed advertisement that de
picted an a rial photograph of the mountains of Aspen, 
brazenly mi labeling Highlands as "Buttermilk." J.A. 109. 
10; Ex. 103, J.A. 184. As a result of these activities, new. 
comers to ls pen were misled; return visitors, confused.10 

The Effect n the Competitive Process 

Thus, y the time this case was brought to trial, Ski 
Co. had sue essfully eliminated the four-area package as a 
consumer a ternative in the marketplace.11 J .A. 132. With 
its efforts t market a four-area package continually frus
trated, IIig tlands could not compete effectively. J.A. 100. 

Skiers came to Aspen in large part because of the 
variety of s ding available. J.A. 90-91. Destination skiers 
who intend d to ski a full six days during their stay de
manded co venient access to this variety. J.A. 94-95, 120; 
Tr. 981-84, 1029-30. By 1977, their purchases of multi
mountain, ix-day tickets accounted for 35-40% of the 
lift revenufs of both companies. J .A. 84; Tr. 1367. The 
extent of t e access provided by these tickets also influ-

10 Fi rst-time visitors to Aspen, who comprise 20% ~o 25% 
of skiers an~ually and are crucial to continued growth m con
sumer patrgnage, could easily purchase Ski Co.'s three-area, 
six-day ticket in the mistaken be lief that they were thereby 
securing ac9ess to all of the skiing in Aspen. J.A. 100-01, 104· 
10. Return yisitors to Aspen frequently bought Ski Co.'s t~ree
area, six-day ticket, assuming that it was the four-area t1ckj1 
with which they were previously familiar, on ly to be sore Y 
disappointed w hen they discovered that the ticket could not 
be used at Highlands. J.A. 50-51, 77-78, 86-87, 115-16. . 
11 Shortly before trial, Ski Co. raised its individual daily 
lift ticket prices over 22% from the previous year, J.A.. 71·!2, 
132; Tr. 390-92, but, by contrast, o nly raised the retail prt~d 
of its six-day ticket by 12%. J.A. 72; Tr. 391-92. Highlands cou 
not merely pass o n the daily lift ticket cost increas7 to the co3~sumer, given Ski Co.'s deeply discounted alternative. J.A .. 1. · 
Highlands' chief financial officer test ified that these pncAi~g 
actio ns by Ski Co. made Highlands' continuation of the · 
venture Pack impossible. J.A. 132. 
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enced the daily lift ticket purchases of less vigorous skiers 
who came to Aspen accompanying purchasers of six-day 
tickets. Tr. 1209. On the days these daily lift ticket pur
chasers skied, they generally skied with family or group 
members who had purchased six-day tickets. J .A. 95-96, 
130. Thus, foreclosure from offering a four-mountain 
ticket impacted both Highlands' mu1ti-day and daily lift 
ticket sales. J.A. 130. 

As another result of such foreclosure, participation 
in the Highlands' ski school also declined, although this 
product was still perceived by skiers and Ski Co. man
agement as superior to others in Aspen. J.A. 76-77, 120-
23, 172-73; Tr. 488-89, 1391-92, 1394-95. By the time of 
trial, Highlands had fallen well below its economic break
even point and its destination skier visits continued on a 
downward trend.12 Ex. 97, J.A. 183; Tr. 1363-64. 

The decline in Highlands' ability to compete also con
strained consumer choice. From 1977 on, skiers who had 
purchased Ski Co. tickets r epeatedly came to ski at High
lands, mistakenly assuming that their tickets gave them 
access. J.A. 50-51, 77-78, 86-87, 115-16. As a practical 
matter, at that point, in order to ski at Highlands, skier s 
had to sacrifice one day of skiing they had already bought 
from Ski Co. and purchase an additional day from High
lands, or seek a refund from Ski Co., which most skiers 
did not know was available.13 Those skiers who stumbled 

12 Accordingly, Highlands was fo rced to tighten its budget. 

A
J.Ad. 130-31; Tr. 1399-1403. Costly national advertising of the 

venture Pack was cut back. J.A. 131. 
~~ k~ki Co. would explain its refund policy only if asked by ot 5 .. 1er._ J.A. 161. Two long-time and sophisticated buye rs 

sk~mg m Aspen, a tour operator and ski club leader, were 
~~t~~~d to learn that the policy even existed. J.A. 114-15, 
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upon Ski Co 's refund policy found that to use it they had 
to give up he six-day discount and lose a half day of 
skiing in the process.14 J.A. 51-52, 86-87; Tr. 1670. Faced 
with those ptions, most skiers, by now frustrated and 
angry, left ighlands and used Ski Co. mountains ex
clusively.15 1.A. 51-52, 86-88. They were not happy about 
it. In a con umer survey performed by Ski Co.'s market
ing expert i the 1979-80 ski season, over 50% of responses 
by those su veyed indicated that because their tickets 
were not va id for Highlands, they wou1d not ski there 
during their Aspen stay, even though they wanted to. J.A. 
95. 

SUMMARY OF ARGUMENT 

Petition r argues that some new rule or per se test 
should be in oked to, in effect, take this case from the jury 
and give S ' Co. a directed verdict in the United States 
Supreme Co rt on one question-whether there was suffi
cient eviden e to create a jury issue on unlawful monopo
lization. T is contention is untenable. Ski Co. never 
challenged e sufficiency of this evidence at trial and 
never aske for a directed verdict on monopolization. 

I his Thus, this Court can and should summarily affirm on t 
basis alone. 

14 Ski Co. often sent skiers across town to the tour opera
tor who sold them the ticket to secure a proper refund. J.A. 
123-24. 
15 Although often well-to-do, Aspen skiers were cos!·CO~
scious and thus did not spend additional money on daily 1.ift 
tickets at Highlands, having already purchased the Ski Co. six· 
day ticket. J.A. 75, 88, 95-96, 119; Tr. 713-15. 
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If the Court reaches the issue of unlawf~ monopo-

1. t' Ski Co 's substantial amount of exclusionary con-1za 10n, · . 

d Ct including targeted refusals to deal, clearly raised a 
u ' . . d 

proper jury issue under traditional ~ 2 JUnspru ence. 
Taken as a whole, Ski Co.'s conduct went well beyond 
acceptable methods of competition and instead destroyed 
the competitive process in Aspen. 

When Highlands devised a better way to market ski
ing services in Aspen, Buttermilk, Snowmass and Sld Co. 
eagerly joined the effort. The innovation was a great 
success. Skiers came to Aspen in increasing numbers. 
More and more of them demanded the multi-area tickets. 
While all of Aspen's ski areas benefited, each area never
theless continued to compete to attract skiers to its moun
tain after they had arrived in Aspen. 

Ski Co. then arrogated to itself the exclusive enjoy
ment of the fruits of this effort. First, it embarked upon 
an announced scheme to control skiing in Aspen. It at
tempted to acquire all the ski areas, and succeeded in 
getting three out of four. Then, using the threat of de
stroying the four-area ticket, it extorted more than the 
usage-based share of the revenues it would have received 
based solely on its competitive merit. 

In order to destroy its remaining rival in Aspen, Sld 
Co. abandoned the competition it had previously pursued 
in Aspen, and continued to pursue in another multi-moun
tain market. Instead it deprived conswners of the product 
they wanted most-a four-area ticket-and targeted High
lands with a series of refusals to deal and a panoply of 
other exclusionary tactics. It refused to sell tickets to 
Highlands. It refused to deal with skiers who had pur
chased Highlands' four-mountain package. It tore down 
advertising Highlands had financed. I t advertised a mar-

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale



14 

ket from whi1h Highlands' identity had been erased. It 
used the by-now-familiar format for its reinstated three
area ticket and led skiers into believing they had pur
chased a four-area ticket. It ignored reports that a sub
stantial portif of the skiers in its captive market were 
not satisfied ith the substituted product. It fostered a 
widespread ~-sconcepti on that skiers were locked into. 
the three-are ticket once they had purchased it. It ma
nipulated its rices in a way precisely suited to doom 
the Adventure Pack. 

Ski Co.'s conduct produced the intended effect : ex
cluded from a huge segment of the market that it had 
helped create,, Highlands' ability to compete effectively 
was severely ~amaged. 'l'he jury correctly concluded that 
Ski Co. had onopolized the market. 

Petitioner attempts to justify its conduct here by the 
liberal use of f istortions of the evidence and hypothetical 
facts that are not before this Court in this case. To meas
ure its conduct, Petitioner urges new unduly restrictive 
tests, which are unnecessary and rely upon formalistic 
categorization~ supported neither by precedent nor logi~. 
In a final effort to salvage its position, Ski Co. asks this 
Court to turn tway from its fact-sensitive conduct evalua
tion in "§ 2 cases and instead establish a new rule of per se 
legality, immuAizing Ski Co.'s unambiguously exclusionary 
conduct. All of these attempts should be rejected and 
the result below, affirmed. 

ARGUMENT 
I. The Issue Of Monopolization Is Not Properly 

Before This Court. 
The monopolization issue in this case was tried and 

presented to the jury as a traditional exclusionary con-
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duct case. Highlands proposed to show that Ski Co.'s con
duct was unreasonably exclusionary, and thus an abuse of 
monopoly power. Pet. App. 13a. Ski Co.'s trial strategy 
was to show that its conduct was reasonable and justified 
by valid business reasons. The District Court adopted 
the monopolization instructions proposed by Ski Co., and 
instructed the jury that a monopolist had no "duty to co
operate with its business rivals," and may "refuse to deal 
with a competitor .. . if valid business reasons exist for 
that refusal." Compare J .A. 181-82 with 185-86. Signifi
cantly, at no point during the trial <lid Ski Co. even 
suggest that, as a matter of law, the question of abuse of 
monopoly power should be taken from the jury for lack 
of sufficient evidence. It willingly submitted that issue 
to the jury and lost. Ski Co. should no t be able to retry 
that issue here on its newly proposed theories. 

A. Rule 50(a), Fed. R. Civ. P ., Precludes Review. 

Having declined to cha11enge the sufficiency of the 
evidence in its motions for directed verdict at trial, Ski 
Co. cannot, as a matter of both sound procedure and good 
conscience, be allowed to raise the issue for the first time 
on appeal.16 To preserve an issue for appeal, a motion 
for directed verdict must comply with Rule 50(a), Fed. 
R.Civ.P., which requires that the motion "shall state the 
specific grounds therefor." As this Court has ruled with 
r~gard to the parallel provisions of Rule 50 (b), specifi
city and strict compliance with the requirements of the rule 

~ir Coughlin. v. Capitol Cement Co., 571 F.2d 290, 297 (5th 
155 ~'{1B); Kar1~/a v. fohns-Manvi/le Products Corp., 523 F.2d 
2541 (3/d~t~9g}·. 1975); Follette v. National Tea Co., 460 F.2d 
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are. necessart so that a party wil.l not ."ha~e [its] oppor
tunity to re nedy any shortcomings m [its] case jeop
ardized by r failure to fathom the unspoken hopes of 
[opposing] counsel." Johnson v . New York, New Haven 
<t Hartford failway Go., 344 U.S. 48, 51 (1952); cf. Cone 
v. West Vir inia Pulp <t Paper Co., 330 U.S. 212, 217 
(1947). The same specificity is necessary under Rule 
50(a) to ad ' se the trial court and the opposing party 
adequately o the legal theories upon which a party is rely
ing and to pleclude a party from gambling upon a ver
dict.17 Ski C . provided no such illumination to the court 
or t o Highla ds. Rather, apparently satisfied with the 
instructions i~ had proposed on monopolization and con
fident about he strength of i ts business justification de
fense, it ga led upon a favorable verdict at trial. It 
should not be allowed a second roll of the dice on appeal. 

B. Ski Co. Did Not Raise This Issue At Trial. 
To r each the issue of whether there was sufficient 

evidence of nlawful monopolizatiqn, the Court of Ap
peals erroneo sly concluded that two cryptic statements 
by trial counslel in Ski Co. 's motions for directed verdict 
had properly raised a monopolization issue. Pet. App. 
14a. Howeve , the Court of Appeals overlooked both 
the context o these statemen ts, which was completely 
unrelated to the issue,18 and the fact that the statements 
make no mention of the sufficiency of the evidence to 

11 Ralston Purina Co. v. Parsons Feed & Farm Supply,, Inc., 
364 F.2d 57, 59-60 (8th Cir. 1966); Little v. Bankers Lt~e & 
Casualty Co., 426 F.2d 509 (5th Cir. 1970); 9 Wright and Miller, 
FEDERAL PRACTICE AND PROCEDURE § 2533 at 579 (1971). 
1s In both motions, Petitioner's trial counsel raised only 
two issues dealing with the § 2 claim-the scope of the rele
vant market and the non-existence of monopoly power as af 
matter of law. The statements adverted to by the Court o 
Appeals were made in conjunction with Petitioner's relevant 

(Continued on next page) 



17 

prove monopolization. The Court of Appeals' cursory 
treatment of these significant lacunae complet ely sub
verts the "specificity" requirement of Rule 50 (a). 

The adequacy of Ski Co. 's "motions cannot be mea
sured by its unexpressed inten tion or wants.m9 To do so 
deprives the trial court of its proper function to review 
these factual issues in the first instance. Clearly, the 
trial judge never understood Ski Co. 's trial counsel to be 
urging the court to take the monopolization issue from the 
jury: her ruling on Ski Co.'s motion for directed ver
dict makes no reference whatsoever to the issue. Tr. 1461-
62. Ski Co.'s trial counsel sought no clarification at the 
conclusion of the ruling. Tr. 1462. 

Again, when Ski Co. renewed its motion in short
hand at the close of all the evidence, the trial judge did 
not address the issue in her ruling on the motion.20 As 

{Continued from previous page) 
market and monopoly power arguments. The first was a state
~ent that "there clearly cannot be a requirement of coopera
tion between competitiors" made in the context of counsel's 
argument on the relevant market issue. Tr. 1452. The second 
~as ~ staten:ient that "a company like Aspen Skiing Corpora
tion 1s r~qu1red to compete." J.A. 133-34. Ski Co.'s counsel 
was arguing that there was no evidence Ski Co. possessed mon
~poly powe.r ~nd that its duty to compete essentially prevented 
it from atta~nmg such power. Tr. 1453-54. He was not arguing 
that. the evidence of Ski Co.'s conduct was insufficient to es
tablish unlawful monopolization. 
19 

Johnson v. New York, New Haven & Hartford Railway 
Co., 344 U.S: ~t. 51. Cf .. Palmer v. Hoffman, 318 U.S. 109, 119-20 
(1943) {spec1f1c1ty required in objecting to jury instruction). 
20 sk· c , · 1 o. s trial counsel merely incorporated "the argu-
ments made at the close of Plaintiff's case" and stated that: 

In a~I of t~e issues, including both the Section 2 and the 
~ec~1?n 1 1~sue~ that Pl~intiff has proved our case under the 
ecisions cited m our trial brief. 

~~·rk!~O. Jki Co.'s counsel then briefly restated his relevant 
of an ~n monopoly. power argument but made no mention 
Tr. 21§2:ssue concerning unlawful monopolization. J.A. 180; 
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bef o.re, SkifCo. 's trial counsel sat by quietly at the con
clusion of er ruling. 'l'r. 2212. It is inconceivable that 
if Ski Co. i tended to argue at trial, as it so vigorous!; 
contends here, its conduct was lawful as a matter of law 
. ' 
it would not even request a specific ruling on that point 
from the trtal judge. 

The faiJure to raise this issue in the trial court was 
not mere oversight. I nstead it was part of Ski Co. 's trial 
strategy. Both in its trial brief and the instructions it 
proposed o~ the issue of monopolization, Ski Co. acknow
ledged that resolution of the issue would depend upon 
'an evaluati n of the r easonableness of the conduct that 
Highlands c~allenged. Petitioner allowed the issue to be 
presented to the jury without objection as to sufficiency, 
and thus c nnot now, by means of a post-trial ''theory 
transplant," seek appellate reversal of the judgment for 
reasons not asserted below.21 

II. This Case Was Properly Submitted To The Jury 
And There Was More Than Sufficient Evidence 
To Support Its General Verdict That Ski Co.'s 
Condu4t Constit uted Willful Acquisition, Main
tenanc~ Or Use Of Monopoly Power In Viola
tion Of ~ 2 Of The Sherman Act. 

Even if Ski Co. is entitled to a review of the suffi
ciency of the evidence, the judgment was amply sup
ported and must be affirmed. A successful antitrust 
plaintiff defending a jury verdict on appeal "should be 
given the full benefit of [its] proof without tightly com
partmentalizing the various factual components and wip-

21 United States v. Falstaff Brewing Corp., 410 U.S. 526, 575 

(1973) (Rehnquist, J., dissenting). 
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ing the slate clean after scrutiny of each. "~2 Mor:over, 
all of the evidence and inferences must be viewed m the 
1ight most favorable to Highlands.23 Unless it can be f!e
termined as a matter of law from the evidence that a 
defendant could not be guilty of monopolization, the jury's 
decision on this question of fact is conclusive.24 

A. The Established Test For Unlawful Monop
oly Protects The Process Of Competit ion. 

After 75 years of Supreme Court jurisprudence under 
§2 of the Sherman Act, 15 U.S.C. ~ 2, this Court 's de
scription of unlavvful monopolization was succinctly stated 
in United States v. Grinnell Cor7J. : 

[t]he offense of monopoly under ·~ 2 of the Sherman 
Act has two elements: (1) the possession of mon
opoly power in the relevant market and (2) the will
ful acquisition or maintaintenance of that power as 
distinguished from growth or development as a con
sequence of a superior product, business acumen, or 
historic accident. 

384 U.S. 563, 570-71 (1966) . 

A monopolist whose power is sustained or enhanced 
by practices that go beyond competition has monopolized 
in violation of ~ 2.25 By deliberately seeking to maintain 

22 
Continental Ore Co. v. Union Carbide & Carbon Corp., 

5
370 U.S. 690, 699 (1962). See also Associated Press v. United 
fates, 326U.S.1, 14 (1945). 

23 
Continental Ore Co., 370 U.S. at 696. 

24 E 
US 

astman Kodak Co. v. Southern Photo Materials Co 273 
.. 359, 375 (1927). ., 

25 "I I • 

c d n sum, exclusionary' behavior should be taken to mean 
r~s~ ~ct other than competition on the merits, or othe r than 
thatraints reasonably 'necessary' to competition on the merits 

reasonably appear capable of making a significant con~ 
(Continued on next page) 
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or enhanc' market power ''through means that would t 

be emplo ed in th~ normal course of competition/26 ~:e 
unl~wful monopolist goes beyond competition on the 
merits, a d thereby unnecessarily impairs the opportun
ities of ri als. 21 

er conduct is competition on the merits or ex
clusionar will frequently not be evident without an ex
ploration f the market context. It is not sufficient in 
this case, therefore, to attempt to evaluate Petitioner's 
conduct s· ply by the process of formalistic categoriza
tion sugg sted by Ski Co. Rather, the refusals to deal 
and other conduct found by the jury at trial to have vio
lated ~ 2 a e exclusionary if, as in this case,28 the exercise 
of monopo y power has the effect in the short run of dis
advantagi g competitive firms, perhaps even driving them 
out of th market, in an effort to gain larger profits in 
the long r n. 

(Continued from previous page) 

tribution t creating or maintaining monopoly power." Ill P. 
Areeda an D. Turner, ANTITRUST LAW 1f 626c at 79 (1978); 
and see U ited States v. United Shoe Machine·ry Corp., 110 f. 
Supp. 295, 344-45 (D. Mass. 1953), aff'd per curiam, 347 ~.$. 
521 (1954), in which the court similarly condemned practices 
that " . .. represent something more than the use ~f acces· 
sible resou ces, the process of invention and innovatrory, and 
the employment of those techniques of employ~e.nt, fm~nc
ing, production and distribution which a compet1t1Ve society 
must foster." 

26 R. Bork, THE ANTITRUST PARADOX, 144 (1978). 

21 See Ill P. Areeda and D. Turner, supra note 25, ff 626b 
at 78 (1978). 

2s Ski Co. grudgingly acknowledges the need for a close 
look at the market. Conduct may be exclusionary for a mo~op· 
olist that would not be exclusionary for ordinary .competitorsj 
The determining factor is "its competitive effects m the actua 
circumstances." Pet. Br. 18, n. 20. 
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The Grinnell definition of unlawful monopolization 
has served to guide lower courts and juries for a1most 
twenty years,29 and it was the basis of the jury instruc
tions in this case. It properly legitimizes a monopolist's 
competition on the merits while it condemns the exercise 
of monopoly power that goes beyond, and thereby un
reasonably damages, competition. 

Ski Co. has presented no cogent rationale for de
parting from this standard, which it espoused at trial, 
other than the fact that, if the traditional standard ap
plies, submission of the case to the jury was clearly 
proper and the judgment must be affirmed. 

29 To the extent that lower courts and commentators have 
expressed dissatisfaction with the Grinnell formulation, their 
complaint has generally focused upon the extent to which "in
tent" is relevant in determining whether there has been an 
abuse of monopoly power. Obviously, the injury element of a 
private action is present only because of conduct, not just in
tent. Nevertheless, as Ski Co. acknowledges, Pet. Br. 41, evi
dence of intent is relevant in gauging the nature of ambiguous 
conduct. See, e.g., Chicago Bd. of Trade v. United States, 246 
U.S. 231, 238 (1918); Utah Pie Co. v. Continental Baking Co., 
386 U.S. 685, 696 n. 12 (1967). While the conduct at issue here 
~as unambiguously anticompetitive, it is certainly illuminat
!ng to evaluate that conduct in light of Ski Co.'s announced 
intent, at the time it sought to acquire Highland's: "well, 
what '!'e want to control is skiing in Aspen." J.A. 23-24. Ski 
c.o .. did not seek to exclude such intent evidence at trial, nor 
did it seek an instruction regarding its lack of relevance. 

Ski. Co.'s attack, Pet. Br. 40-44, upon the Court of Appeals 
~or relxmg. upon a theory of anticompetitive intent as one basis t a~1rm~n~ the judgment is misplaced. A reading of the 
~~rt s ?Pinion !flakes it clear that it, like so many other courts :ct r~rmg the :ssue, was speaking in terms of intent but was 

ua Y analyzing conduct and the impact of that conduct 
upon consumers and upon the competitive process. 
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B. Ski Co. Willfully Maintained Or Used M . 
opoly Power. on 

Ski Co. repeatedly refused to sell tickets to High
lands or to deal with its customers.3o Only Highlands was 
t~e targ t of such refusals, while Ski Co. willingly dealt 
with ev ry other comparable competitor. It reinforced 
special t eatment of Highlands with extortionate demands 
and dist 11 rted advertising. 'l'he impact of this conduct was 

aggrava ed by-indeed, it depended upon-Ski Co.'s 
monopoly power, which it used to }Jrevent Highlands from 
being able to compete for a major portion of the market. 
Under the objective standard set forth in Grinnell-
honest competition or exclusionary conduct-the jury 
properly found the refusals unlawful. 

"A producer in a purely competitive market will or
dinarily sell to all corners. He will refuse only if his en
tire outp~t is already spoken for, or if the sale would be 
unprofitable, or if the would-be buyer is a poor credit 
risk."31 nder conditions of effective competition, a ra-

30 Ski ~o. attempts to explain away this admittedly ".un· 
usual con uct" by an argument that, igno ring the record, p_a1nts 
a picture of minimal effect and advances several business 
justificatioms for what it characterizes as mere " refusals to en· 
gage in co perative marketing." Pet. Br. 28-30. This argument 
ignores all the evidence of the context in which the ~efusals 
took place, ignores Ski Co.'s announced motives, and ignores 
the obvious impact of the refusals upon Highlands and ueon 
consumers. To accept it would be tantamount to concluding, 
as Ski Co. later expressly requests, that a monopolist's refusal to 
deal with a competitor is per se lawfu l. Ski Co.'s only support 
for this position is a recitatio n of hypotheticals, Pet. Br. 30-32, 
not before the Court in this case. Presumably if such cases ev~r 
arose with real facts, the monopolist involved would have vahd 
business reasons to justify its refusals under existing law. 

31 Comment, Refusals to Sell and Public Control of Com· 
petition, 58 Yale l.J. 1121 (1949). 
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tional firm knows that customers with whom it arbitrarily 
refuses to deal can simply trade with another firm. 

Not so in the case of a firm with monopoly power. 
The competitive consequences of a monopolist's refusal 
to deal cannot be remedied through marketplace disci
pline.32 Rejected customers cannot simply turn to another 
source of supply. Thus, a seller such as Ski Co. can 
utilize a refusal to deal as a device to restrict output or 
to discipline customers and competitors. "Moreover, he 
has a weapon with which to extend his power over the 
market.'m 

There is nothing novel about the result in this case. 
This Court early recognized that a refusal to sell by a 
firm possessing monopoly power must be scrutinized like 
any use of market power.34 A monopolist's right to refuse 
to deal is not absolute.35 ·where a monopolist has arbi
trarily refused to sell to a former customer who desired 
to compete at the retail level, Eastman Kodak Co., 273 
U.S. 359, where a monopolist has refused to sell to cus-

32 See Banana Distributors, Inc. v. United Fruit Co., 162 F. 
Supp. 32, ·p (S.D.N.Y. 1958), rev'd on other grounds, 269 F.2d 
790 (2d Ctr. ~959) (distinguishing between an individual trad
er's prerogative to refuse to deal, which can be remedied 
~hrough the mark~tplace! and an anticompetitive refusal to 

k
eal by a monopolist, which cannot be remedied through mar
etplace discipline). 

33 
Refusals to Sell and Public Control of Competition supra 

note 31, at 1121. ' 
34
U 

5 3
Eastman Kodak Co. v. Southern Photo Materials Co 273 

. . 59 (1927). ., 
JS L . I oram ournal Co. v. United States, 342 U.S. 143, 155 
(1951). 
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torners w~ deal with a competitor, Lorain Journal Co., 
342 U.S. 1 3,36 or where a monopolist has refused to sell 
to potenti l competitors, Otter Tail Power Co. v. United 
States, 41 U.S. 366 (1973 ), this Court has consistently 
uphe1d th factfinder's scrutiny of the conduct and found 
the refus ls unlawful.37 Implicit in each result is the 
recognitio that the adverse competitive consequences of 
the refus s were beyond market discipline, resulting in 
actual da 1age to the competitive process.38 In each in
stance, the monopolist failed to demonstrate any business 
justification or redeeming competitive benefit to legiti
mize its otherwise exclusionary behavior. 

This application of the Grinnell formulation in the 
refusal-to-f eal context provides an economically rational, 
objective and workable framework for judging the com
petitive impact of a monopolist's conduct. It also pro-

36 Like ~he purchasers of advertising in Lorain, Ohio, ski_ers 
in Aspen Wf nted to buy services from more than one supplier. 
The suppli~,rs offered interchangeable products that consume~ 
wanted in ~ull variety. In e~ch case, the stronger selle~ use 
its power tp deny consumer wants. In each case, the impact 
on compe1tion was the same-the refusals "amounted t? an 
effective p ohibition of the use of" the smaller competitor's 
products. I . at 153. 
37 The issue in each of these cases was not the existence of 
some abstract "duty to cooperate" but whether a specific re
fusal was unlawful in the factual context in which it arose. Thef 
same is true here. Ski Co.'s contention that an affirmance 0 

!he verdict below creates a "duty to cooperate" completely 
ignores both this critical distinction and that the jury was told 
no such duty existed. 
38 Here, Ski Co. stood to gain a complete elimination of 
competition in Aspen through its refusal to deal. 
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vides businesses with a reliable guide to behavior. If their 
conduct goes beyond normal means of competition or ef
ficient behavior and is not justified by any competitive 

benefits, it is unlawful. 

That Ski Co. 's conduct was fundamentally different 
from that of a firm in a competitive market need not be 
merely theorized-it is proven by Ski Co.'s own conduct 
in other markets in which it does not possess monopoly 
power. In Summit County, Colorado, Ski Co.'s subsidiary 
operates only one of four areas. Its Blackcomb Mountain 
operation in Canada was in a region containing two inde
pendent ski areas. In Aspen before 1967, Ski Co. had not 
solidified its control of the market. In each of those 
three situations, Ski Co. 's behavior reflected the presence 
of effective competition. It actively encouraged skiers to 
purchase convenient, full-variety, multi-area tickets. To 
have done otherwise would have been self-def eating: 
skiers could simply shun an area that denied them the 
variety they wanted. It divided revenues from the multi
area ticket on the basis of usage. Any other system would 
simply not have been tolerated. J.A. 126-27. Indeed, a 
refusal to deal by Ski Co. in any other market would 
not have been protected by its monopoly power nor could 
it have been used to achieve or maintain such power . 
Thus, there was powerful evidence from Ski Co.'s own 
behavior that a rational competitor, inter ested in com
petition on the merits rather than exclusion, would not 
have acted as Ski Co. did in Aspen. This evidence was 
more than adequate to support the jury's conclusion that 
Ski Co. had monopolized in violation of ~ 2. 
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C. Ski Co.'s Monopoly Power Was Not Main
t,ined Or U~ed As The Result Of Superior 
Product, Busmess Acumen, Or Historic Acci
dent . 

As G~I innell requires, the jury was instructed to con
sider whe her the monopoly power of Ski Co. was main
tained or sed as the result of "superior product, busi
ness acum n, or historic accident." There was ample evi
dence for the jury to conclude that none of these condi
tions was present, and that Ski Co. 's conduct repre
sented sol ly the unjustified exercise of monopoly power 
to prevent competition. 

1. Ski Co.'s Monopoly Power Was Delib
erately Acquired. 

Despit Petitioner's repeated assertions to the con
trary, the evidence showed that Ski Co.'s monopoly power 
in Aspen r f sulted not from the growth of a company with 
an innovattve product, but rather from a systematic pat
tern of al~isition,39 leading it to become the larges~ ski
ing compa yin North America. Tr. 370. As its president 
admitted, · ki Co. has "intentionally sought out other ski 
areas to a~uire." Tr. 375. Indeed, as a part of i~ plan 
to control skiing in Aspen, Ski Co. made an earlier un-

_ 1 

39 American Airlines, Inc., in its Brief Amicus Curiae, shares 
the confusion-Ski Co. is mistaken for a firm which has ob· 
tained a market advantage "as a result of its own la~ul in.no· 
vation and initiative." Amicus Brief at 2. From this, Am1cus 
concludes that the "developer-owner of an innovation" .has 
a right to drive a hard bargain for the use of that innovation. 
Id. Like Petitioner, Amicus advances a theory that ignores .an 
ugly fact-Highlands had an equally strong claim to the title 
of developer, owner and innovator. Ski Co. tried to usurp the 
title by merger and exclusion. 
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successful attempt to acquire Highlands. J.A. 23-24; Tr. 

159-61.40 

Thus, Ski Co. has eliminated its competitors by ac
quiring them. The acquisition of competitors to create a 
monopoly has itself been a violation of'§ 2 from the earliest 
days of Sherman Act enforcement. See, e.g., Standard Oil 
Co. v. United States, 221 U.S. 1 (1911); United States v. 
American Tobacco Co., 221 U.S. 106 (1911) . Here, how
ever, the significance of Ski Co.'s acquisitions is that it 
thereby acquired the leverage, and indeed the appetite, 
to prevent Highlands from offering a competitively su
perior four-area ticket, thus denying consumers access to 
the product they wanted most. Accordingly, Ski Co.'s ac
quisition history, including its announced purpose, sheds 
light on the exclusionary nature of Ski Co. 's subsequent 
conduct directed at its remaining competitor in Aspen. 

2. Ski Co.'s Monopoly Power \Vas Not The 
Result Of A Superior Product. 

The evidence at trial clearly showed that Ski Co. 's 
increasing market share and market power were not the 
result of a superior product.41 So long as a form of four
area lift ticket exchange system was available, High
lands' market share steadily grew. Later, after Ski Co. 
had solidified its control over destination skiers in Aspen, 
Highlands' market share dropped, not because of product 

40 In 1976, another suitor of Highlands, Twentieth Centu ry 
Fox ("Fox"), explored the possibility of such control. Tr. 206, 
~074. In t~at pe~iod, Fox evaluated acquisit ion of all four areas 
1c" Aspen, including Highlands, but gained control only of Ski 

o.'s mountains. Tr. 370 2083. • 
u ' 
s .Any argum~nt that the Ski Co. three-area t icket is the 
thpenor produ~t ts. demo.nstrably wrong. Indeed, fo r most of 
S ~ recent penod in which a four-area ticket was available, 
s~: Co. ch~se not to offer a three-area ticket at al l. And when 
t' k Co. reinstated the three-area ticket in 1977 the four-area 
ic et outsold it by a ratio of two-to-one. ' 
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quality colsiderations, but in spite of them. Over 50% 
of the res onses from Ski Co. skiers in one survey dis
closed tha they wanted to ski at Highlands but could 
not becaus the Ski Co. ticket precluded them from doing 
so.42 Thus Ski Co.'s course of conduct was designed not 
to emphasi e the relative merits of its own skiing product, 
but rather to prevent consumers from exercising their 
freedom of choice based on their own assessment of those 
relative m rits.43 

Ski C . suggests that this Court should defer to Ski 
Co. 's prero ative to choose its customers because it "en
gaged in a entirely private business." Pet. Br. 34, n. 35, 
citing Uni ed States v. Colgate & Go., 250 U.S. 300, 307 
(1919). Ye , even Colgate recognized that the exercise of 
monopoly ower requires a different analysis. Id. This is 
especially true where the dominant firm's product is 
derived in part from its status as a permittee on public 
lands, with the obligation to provide access to the public 

42 The r tional consumer will try to maximize utility: In 
the context f consumer choice, maximum utility is determined 
by satisfacti n with the product. E. Mansfield, MIC~OECON· 
OMICS 50-51 (3d ed. 1979). Rational consumers m Asp.en 
testified that they were deprived of the choice to buy a supen

1
yr 

product (a four-area ticket) and as a result, access to an equ~ Y 
attractive product (a day at Highlands) became more expensive 
and inconvenient. J.A. 95-96, 120-21; Tr. 1029-30. 

43 Ski Co.'s contempt for skier frustration, Pet. Br. 45-46, 
reflects a monopolist's arrogant indifference to cons~mer prehf
erence. Fortunately, however, one important function of t e 
antitrust laws is to " preserve, improve, and reinforce the powd 
erful economic mechanisms that compel businesses to respon 
to consumers." R. Bork, supra note 26, at 91. 
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for its "full enjoyment."44 Thus, Ski Co.'s exclusionary 
conduct not only impairs competition on the merits, it 
also directly infringes upon public rights to use public 

resources. 

3. Ski Co.'s Conduct Was Not An Exercise 
Of Business Acumen But Rather A Tar
geted Exclusion Of Highlands. 

At trial, Ski Co.'s primary strategy was to convince 
the jury that its conduct reflected only legitimate man
agement decisions. Because there was substantial evi
dence to support the jury's inference that Ski Co.'s con
duct served only its pursuit of monopoly power, those ar
guments should be given short shrift here.45 

The jury could properly have concluded that Ski Co. 's 
conduct on the whole was not "honestly industrial. "46 

Specifically, it was proper for the jury to inf er that it 
was no reflection of a ''desire to compete" when, for two 
seasons running, Ski Co.'s toll for allowing a four-area 

44 The ski areas in Aspen are located primarily on public 
lands and the privilege of using those lands is granted by For
est Service special use permits. See 36 C.F.R. §§ 251.50-251.64. 
!hese ~ermits grant an exclusive ri ght to operate ski facilities 
in portions of the national forest. Such a permit is therefore 
"tantamount to a certificate of public convenience and neces
sity." Sabin v. Berglund, 585 F.2d 955, 959 (10th Cir. 1978). 
Moreover, .the only reason the skiing public would pay for such 
transportation services is to enjoy the recreational use of the 
public lands-a use to which the public is entitled in any case. 
See 16 U.S.C. § 497 (special use permits must not be granted 
~ as to "preclude the general public from full enjoyment of 

e
1 

nfatural, scenic, recreational and other aspects of the nat
ura orests"). 
45 

Eastman Kodak Co., 273 U.S. at 375. 

: 16 See United States v. Aluminum Co. of America, 148 F.2d 
' 431 (2d Cir. 1945). 
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ticket was a share of the proceeds unrelated to the merits 
of its own products. J.A. 28-30; Tr. 270-73. The jury 
properly could find that it was no hallmark of superior 
management for Ski Co. to refuse to deal with Highlands 
~n any f ~r.~ ~f lift ticket exchange system, while other of 
its subsidiaries freely participated with independent en
tities in vir I ally identical arrangements, in markets where 
Ski Co. did not possess monopoly power. J.A. 29-30, 111-
12.47 

It was roper for the jury to inf er that it was no 
exercise of pusiness acumen when Ski Co. refused to sell 
lift tickets ~o Highlands on any basis, while Ski Co. will
ingly made sales at wholesale prices to tour operators 
and travel ag(nts. J.A. 85; Tr. 828, 831-32. Despite the 
fact that such entities were Ski Co.'s competitors at the 
r etail level, 8 J.A. 118, it did not target them with the 

47 In an apparent effort to taint such lift-ticket exchange 
systems, Ski Co. also mentions a lawsuit filed by the Colorado 
Attorney General resulting in the 1977 Consent Decree. Pet. 
Br. 3. The only relevance of that lawsuit here is that the Decree 
by its terms allowed the four-area ticket to continue. Ex. 26, 

· Tr. 182. The fear of such actions by the Attorney Gene~al was 
urged upon t e jury as a business justification for dropp1~g.out 
of the fou r-ar~a ticket. J.A. SS. Yet, Ski Co.'s continued w1lhn?
ness to participate in a similar lift ticket exchange syste.m ~~ 
another part of Colorado, or even in Aspen on its "f1xe 

. terms, made clear to the jury that Ski Co. was not chastened 
by this "threat." Finally, such a hypothetical threat co~ld pro
vide no justification fo r its refusals to sell tickets to Highlands 
or accept couoons from its customers. 
48 Remarkably, Ski Co. admits in its brief that it was a~d 
is willing to let tour operators and travel agents package its 
tickets with those of Highlands to make a four-area packa~ej 
Pet. Br. 20-21, n. 21 . Highlands is the only actual or potentia. 
retail competitor "forbidden" to create such a package- Ski 
Co.'s entire argument about what products "would have bee_n 
provided" in response to "substantial effective demand" is 
astonishing. The evidence established that there was just such 
a demand for a multi-day, four-area ticket. J.A. 90-91, 94-9~ 
120; Tr. 982-83. Highlands sought to respond to that deman 
and was rebuffed and restrained by Ski Co. in all its attempts. 
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kind of discriminatory and exclusionary practices it 
leveled against Highlands. The jury's conclusion that 
such a refusal was anticompetitive, not the demonstration 
of business skill, was hardly unwarranted, nor does it re
flect a novel view of antitrust law. See Eastman Kodak 
Co., 273 U.S. 359. 

The jury had good reason to conclude that Ski Co. 's 
mislabeling of Highlands as one of its own mountains in 
aerial photographs published nationwide and its willing
ness to deface Highlands' advertising materials were 
something more than shrewd competition on the merits. 
This campaign of misinformation adds further support 
to the jury verdict of unlawful monopolization.49 By 
this dishonestly contrived barrier to attracting first-time 
skiers and a significant number of return visitors, High
lands was put at a great competitive disadvantage, J.A. 
101-102, with a significant impact on competition. 50 

It also was proper for the jury to conclude that it 
was not competition on the merits for Ski Co. to refuse 
to honor Highlands Adventure Pack coupons, especially 
since the coupons were no more difficult to negotiate 
than the checks or credit cards that Ski Co. regularly 
accepted for lift tickets. J.A. 44-46, 100. 

Moreover, there was no disadvantage to Ski Co. in 
accepting the coupons. The evidence showed that the Ad-

49 "A monopolist's misrepresentations encouraging the pur
chase of his product can fit our general test for an exclusionary 
practice when the impact on rivals is significant; deception of 
~uy~rs can impede the opportunities of rivals. Even apart. from 
!ts. impact on rivals, deception is undesirable because 1t can 
lnJure buyers and offend public morality." Ill P. Areeda & D. 
Turner, supra note 25, 1f 738a at 278 (1978). 
5° Cf. Berkey Photo, Inc. v. Eastman Kodak Co., 603 F.2d 
263, 288, n. 41 (2d Cir. 1979), cert. denied, 444 U.S. 1093 (1980). 
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venture Pa k coupons provided Ski Co. the full undis
counted rat for each day of skiing at any of its three 
areas. J.A. 3-44, 46-47. Only after the filing of this action 
did Ski Co. choose to honor the traveler's checks and 
money orde s that Highlands substituted for the rejected 
coupons-a fact that further reinforced the jury in
ference that Ski Co. unreasonably impeded competit.ion.51 

Ski Co.' new claim that its conduct was legitimized 
solely by it "desire to compete," Pet. Br. 20, would be 
valid only lf the willingness to sacrifice volume and 
profits in o~der to eliminate its r emaining competitor is 
held, as a matter of law, to merely reflect such a benign 
motivation. The jury had evidence of a more sinister 
desire. No t ue competitor would have deliberately sacri
ficed the tential for increasing its own output that a 
four-area ti ket represented. The Highlands' product 
would have ttracted new skiers by its greater variety, and 

51 Ski Co. argues that it should not have to sell tickets to 
Highlands for inclusion in the Adventure Pack because by purf 
chasing an dventure Pack skiers would do at least half 0 

their skiing t Highlands. Pet. Br. 30-31. However, sue~ a 
situation wo Id .not entail any threat to a firm compe~i~g 
vigorously on the merits. There was no evidence that Hig • 
lands was, or could be, less responsive to market deman? tha~ 
independent tour operators. Cf. Pet. Br. 31, n. 33. If Ski Co. s 
product were truly superior, market forces would doom the 
Adventure Pack. Its elimination would not have to be ac· 
complished through a refusal to deal. 

Moreover, if Ski Co. sold its tickets to Highlands at whole· 
sale, as it did to tour operators and travel agents, it mi~ht have 
been economically feasible for Highlands to design its four: 
mountain package with greater flexibility. For example, as Ski 
Co. suggests, Pet. Br. 31, n. 33, packages could have been de· ' 
veloped with two days, or even one day, at High lands and the 
balance at Ski Co. mountains. Ski Co.'s complete refusal to 
pre-sel_I any tickets to Highlands on any basis force~ Highlands 
to design the Adventure Pack with three days at Highlands to 
make it even marginally profitable. 
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would certainly have done more to assure that skier s 
frustrated with the three-area ticket would return to Aspen 
another year.52 All of those skier s, in addition to the 
skiers satisfied with the three-area ticket, would have 
skied at Ski Co. 's mountains. A firm interested in compe
tition, rather than exclusion, would have seized such an 
opportunity to compete and exercise real business acumen. 

The jury properly could have found that it was more 
than shrewd price competition when Ski Co. manipulated 
its price structure in order to impede Highlands' compe
tition. Ski Co. raised the daily ticket price substantially 
and at the same time deepened the discount on its three
area, six-day ticket. This use of monopoly power53 was 
hardly the r esult of natural market forces54-it was 
twice the average rate of increase announced by Ski Co. 
during the previous eight years55 and was not justified 
by the rate of inflation. Tr. 2140. Instead, the evidence 
showed that Ski Co. 's managers were aware of the char
acteristics of the Adventure Pack, Tr. 392-93, 623, and 
that the change in price effectively eliminated its profit
ability and continued existence. J.A. 132-33. 

52 Ski Co. relied on its market power and exclusion instead. 
From 1977, when its exclusionary conduct began, Ski Co.'s total 
skier visits and market share steadily grew, even though the 
total number of skiers coming to Aspen leveled off from the 
previous growth period, presumably because of overall con
sumer dissatisfaction. Ex. 97, J.A. 183. 
53 

• Monopoly power is, of course, "the power to control 
prrces." United States v. Grinnell Corp., 284 U.S. 563, 571 
(1966). 
54 Cf. California Computer Prods. Inc. v. IBM, 613 F.2d 727, 
739-42 (9th Cir. 1979). · 
SS See Ex. 42, Tr. 182. 
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In sm , the jury had ample grounds for concluding 
that Ski o. maintained or used its monopoly power 
through co duct that exceeded ordinary competition, and 
thereby u necessarily excluded Highlands, constrained 
consumer c oice and destroyed the competitive process in 
Aspen. A Ski Co. apparently concedes by arguing for 
new stand rds, under any reasonable application of this 
Court's tra itional monopolization standards, the evidence 
was clearly sufficient. 

III. Ski C . Distorts The Law And The Facts In Its 
Attempt To Promote A Radical Rule Of License 
For M nopolists. 

In its ff orts to obtain a reversal, Ski Co. ignores 
the Grinnel standard, buries the essential facilities doc· 
trine in a c ffin of formalistic analysis, and argues that 
this Court ust define some new standard of substantial 
exclusionar conduct. It then proposes a rule that at least 
in part goe far beyond what would be r equired under 
existing law. Even worse, it then applies that r ule through 
conclusions nd hypotheticals rather than facts found in 
the r ecord. he r esult of this high handed treatment of 
the law and he facts is the creation of a barely disguised 

' rule of per se lawfulness for a monopolist's conduct, es-
sentially the same as the rule expressly advocated at the 
end of Ski Co.'s argument. P et. Br. 48-50. Wben Ski 
Co.'s statement s of the law are rectified to conform with 
existing law and applied to the facts in this case, the 
necessary result i s affirmance. Only if the Court accepts 
Ski Co.'s self-serving characterizations of its conduct and 
its r adical new per se approach, in either its covert or its 
overt exposit ion, can the verdict be r eversed. Such a re
sult would virtually eliminate the role of fact-sensitive 
analysis in future '§ 2 cases. 



35 

A. Ski Co. Attempts To Justify Its Conduct By 
Distorting The Evidence That Was Before 
The Jury. 

To support its call for a depature from traditional 
monopolization standards, Ski Co. advances several 
"policy" arguments purportedly showing that those stan
dards produced a wrong result here. For example, Ski 
Co. argues that the four-area ticket had a depressing ef
fect on competition at the national level and created a 
"free rider" problem. Pet. Br. 23-27. The evidence for 
these arguments has been selectively pruned from the 
record and severely disfigured by Ski Co. 

First, Ski Co. incorrectly asserts that, when a four
area ticket was offered, neither firm offered its own six
day ticket. Pet. Br. 24-25. The record is to the con
trary.56 

Next, Ski Co. fabricates support for its ''free rider" 
arguments. Pet. Br. 25-27. In essence, Ski Co. maintains 
that, during the era of the four-area ticket, Highlands 
relied unfairly on the national advertising efforts of Ski 
Co. To support this argument, Ski Co. grossly mischarac-

56 Through the 1971-72 ski season, Ski Co. offered its own 
s!x- or seven-day packages in competition with the four-area 
ticket. J.A. 154. By the same token, in the 1960's and early 
1970's, Highlands offered a "wide variety of multi-day tickets 
of its own." Tr. 222. By the late 1960's, skiers expressed theiri 
strong preference for the four-area package, rather than a 
three-area package. J.A. 162. Thus, Ski Co.'s eventual decision 
not to offer its own three-area, six-day ticket was a normal 
response to demonstrated consumer preference and not a 
manifestation of diminished competition. 
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terizes th1 evidence by completely ignoring Highlands' 
prornotiona.1 contributions through ARI.57 

The s~-called ''limited" national advertising under
taken by ~ighJands of which Ski Co. is so critical was all 
in additio¥ to Highlands' contribution to advertising 
through ARI. Ski Co. 's other criticism is that Highlands 
failed to c~ntinue its increased national advertising after 
elimination of the four-area ticket. This charge fails to 
acknowled e that the advertising cutback was part of the 
severe bud~et constraint Highlands was forced to under
take in response to the impact of Ski Co.'s exclusionary 
conduct on ts revenues. J.A. 130-31. 

The remainder of Ski Co.'s "free rider" argument 
is a the or~ never exposed to the facts. Highlands did 

s1 Ski Co. seeks to prove its point by selectively setting 
forth the adyertising and promotion line from Schedule E of 
Highlands' financial statements. Ex. S, Tr. 1292; Pet. Br. 25-26, 
n. 28. Howe:ver, Ski Co. ignores Highlands' share of the mar· 
keting and ~dministrative expenses of ARI which ap~~ar on 
those same ~chedules. By definition, because the

11
d1v1s1?n ~! 

marketing expenses was usage-based, the alleged free ride 
argument is aevoid of theoritical validity. Factually, w~en the 
arithmetic correction is actually made, Ski Co.'s free rider ar· 
gument completely evaporates: 

1972-73 
1973-74 (ARI begun) 
1974-75 
1975-76 
1976-77 (low-snow) 
1977-78 (ARI sold) 
1978-79 

Highlands' 
Share 

of ARI 
Marketing 

Highlands' and Admin
Advertising & istrative Highlands' 

Promotion Expense Total 
$136,624 $ 33,240 $169,864 

69,168 102,474 171,542) 
80 638 173 626 254,264) 4-area 

100>69 194:954 295,723) ticket 
86,017 89,764 175,781)offered 

125,847 125,847) 
139,844 139,844 
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not sit by "complacently" in the face of changing market 
conditions, Pet. Br. 39, but instead made extensive in
vestments in its facilities, keeping pace with similar im
provements by Ski Co.58 

Ski Co. also contends that Highlands sought to con
tinue free riding with the Adventure Pack. Pet. Br. Z7. 
The basis for this contention is Ski Co.'s assertion that 
Highlands was appropriating Ski Co. good will by in
cluding skiing at Ski Co. mountains in the Adventure 
Pack and was doing so ''only because Ski Co. provided 
and was known to provide, outstanding skiing.'' Id. Ski 
Co. offers no evidentiary support for this bold assertion. 
The evidence makes clear that the Adventure Pack in
cluded a mechanism for skiing at Ski Co. mountains in 
response to consumer demand for variety, J.A. 90-91, 97, 
120; Tr. 982-83, 1029-30, not because of quality diff erenccs 
among individual mountains. J.A. 121. Ski Co. 's contin
uing efforts to justify its refusals to deal on the basis of 
Highlands' alleged inferior quality must be rejected by 
this Court, as they were by the jury, which had ample 
evidence to conclude that all the Aspen areas were of com
parable quality.s9 More importantly, Highlands, and not 

58 After the initial construction of three lifts in 1958, lifts 
were replaced or added in 1959, 1961, 1963, 1964, 1965, 1966, 
1969, 1970 and 1975, for a total of twelve lifts by the time of 
trial. Tr. 429-34. In addition to these improvements, Highlands 
~dded "significantly" to its trail capacity in recent years, Tr. 202, 
!ncluding a major new trail, some 4,500 feet long, constructed 
'" .. 1980, T~. 449, which brought Highlands over 425 acres of 
skiing terrain. Tr. 281. From the 1973-7 4 ski season through the 
1980-81 ski season (excluding the abnormal 1976-77 "low
sn~w" year), Highlands' capacity share of the Aspen market re
mained approximately the same. Ex. 97, J.A. 183. 
59 For example, the Forest Service snow ranger who in
s~ected the four areas in Aspen weekly found the quality of 
Highlands' skiing experience among the "finest" in the country 
and comparable to Ski Co.'s. J.A. 60. 

Dale
Sticky Note
None set by Dale

Dale
Sticky Note
MigrationNone set by Dale

Dale
Sticky Note
Unmarked set by Dale



38 

Ski Co., wlas the innovator bringing to Aspen the first 
free bus s stem, the only GLM ski school, the best chil
dren's ski nstruction, the first NASTAR racing, and the 
only aero atic skiing exhibitions. Such attractions con
tributed ubstantially to Aspen's overall popularity 
among des ination skiers. J.A. 123, 172-73, 179-80. 

B. S i Co. 's Formalistic Analysis Of The Es
se tial Facilities Cases Obscures The Evidence 
H re Of Substantial Anticompetitive Impact. 

The p esent case was not tried under any ''essential 
facilities" j ry instruction; rather, the verdict is grounded 

solidly in t.f principles of Grinnell. However, because the 
Court of ppeals used an approach that analogized 
to the doct ine in affirming the judgment, Ski Co., draw
ing largelYi on hypothetical facts, attempts to turn the 
doctrine in o a rigid and formalistic method of ana~ysis 
and to per . uade the Court that it does not apply here. 

This ourt has never announced a separate doctrine 
for antitrn t cases under the name ''essential facilities" 
or "bottle eek." Rather, each of the cases so labeled by 
commentat rs has rested upon its own particular facts and 
the application of traditional antitrust principles. How
ever, as Ski Co. acknowledges, P et. Br. 33, the doctrine 
had its origin in situations where some horizontal com
petitors had, through development of a new facility, come 
to control a service or delivery mechanism used by the 
competitors in that market. There is a direct analogy 
here. 

The four-area ticket developed by the competitors in 
Aspen became the pref erred choice of consumers for ac
cess to the variety of skiing experience available there. 
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It facilitated competition between the companies.60 The 
evidence showed not only that a large number of skiers 
opted to purchase this "product," which gave the most 
variety, Lut also that many single-day skiers followed 
them. When Ski Co. refused to continue with the product 
the parties had together developed, used its monopoly 
power to provide a similar, though less complete product, 
and denied Highlands the ability to market a reasonable 
substitute by its refusals to deal and other exclusionary 
conduct, it precluded Highlands from reaching those con
sumers.61 The damage inflicted on Highlands' ability to 
compete was severe.62 

60 The four-area ticket had none of the undesirable char
acteristics of a cartel: it did not restrict output; it created a new 
product; overall utilization of skiing increased; consumers re
ceived a discount; and the competitiors continued to market 
their own products. Because the parties obtained revenues 
and incurred promotional expenses from the arrangement on 
t~e basis of skier usage, the companies retained strong ince n
tives to compete to attract skier visits and putative free rider 
problems were thereby eliminated. In analyzing an analogous 
arrangement in Broadcast Music, Inc. v. CBS, 441 U.S. 1, 19-21 
(1979), this Court correctly concluded that such an access 
m~chan ism was in reality a new product, comprising some
thing more than its constituent elements, and that the arrange
ment was in fact procompetitive. 
61 Ski Co. argues that skiers still could ski Highlands be
cause of the continued availability of daily lift tickets. Pet. Br. 
20.-21, 45-46. However, the evidence contrasts sharply with 
this hypothetical opportunity. Skiers demanded convenient ac
cess t~ a variety of mountains. Once the popularity of multi
?rea .tickets was established, the daily life ticket had become an 
infer.'or distribution system, used mainly by less vigorous skiers 
tagging along after multi-area ticket holders. 
62 

A facility is "essential" if de nial of its use "inflicts a 
s
5
e
7
v
0
ere handicap" on competitors. Hecht v. Pro-Football, Inc., 

F.2d 982, 992 (D.C. Cir. 1977), cert. denied, 436 U.S. 956 

(Continued on next page) 
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Comm, ntators have often recognized the potential 
fo.r a~use if forcing a competitor out of an important dis
tribution p · ttern.63 As they foresee, Ski Co., with its mar
ket control could bear the short run cost of limitin()' its 

0 

own outpu that resulted from precluding the develop-
ment of a full-variety exchange system. Highlands, on 
the other h nd, loses such a war of attrition. The mon
opolist, by the use of its power alone, thus comp1etely 
shuts down the competitive process, in spite of the fact 
that Highl ds - an original participant, joint creator, 
and financilg risk-taker in the ticket exchange system -
had the str ngest possible claim to a right of continued 
access to th market it helped create.64 

The co rts have also repeatedly confirmed that un
reasonable exclusion from an important market access 

(Continued from previous page) 

(1978). Under Ski Co.'s self-serving definition of. essent.iali~ 
had one of ~e railroads in United States v. Terminal Ra1froa 
Assoc., 224 .S. 383 (1912), later been excluded from the group 
and sued, it ould have lost because the lack of access. to the 
defendant's erminal did not "prevent" it from operating on 
its own tracks, or building its own terminal facilities. 
63 E.g., R. Bork, THE ANTITRUST PARADOX ·158-59 (1978) 
(discussing predatory opportunity for majority of_ ~emb7rs1 °)! board of trade to force out or chasten more effrcrent rrva s d 
and see P. Areeda, ANTITRUST ANALYSIS 1nf 383 and 385. (2. 
ed. 1974). The four-area ticket or exchange system is a "drstn
bution pattern" because it permits the individual areas t~ sell 
to the substantial number of skiers who only buy multi-area 
tickets. 
64 See L. Sullivan, HANDBOOK OF THE LAW OF ANTI
TRUST if 48 at 132 (1977). Professor Sullivan finds sou~d sup
port in this Court's decisions for the rule that a monopolrst may 
not deny competitors reasonable and non-discriminatory access 
to an important distribution pattern. 
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mechanism can be an unlawful use of monopoly power.65 

Ski Co.'s narrow focus on formal market and business 
'structures only obscures the important point: there is 
more than one way to use market power to deny access. 
No case has ever held that there was a doctrine applicable 
only to "unilateral vertical inter-market leveraging." Pet. 
Br. 35. In fact, the cases do not generally rely upon any 
finding of separate markets.66 Thus, in T erminal Rail
road, there was no formal finding of a ''market'' for rail
road services and of a separate "market" for terminal, 
bridge and tunnel facilities. Nor in Gamco was there one 
''market'' for produce wholesaling and a separate "mar
ket" for selling space. Rather, the "familiar evil,'' as 
articulated in Lorain Journal, was the use of market pow-
1er to solidify a monopoly over "the mass dissemination of 
al~ news and advertising."67 

Moreover, the essential facilities approach does apply 
in situations, as here, involving one product at different 
levels of a distributional system, without there being a 

65 See e.g. MCI Communications Corp. v. AT&T, 708 F.2d 
1081, 1132-33 (7th Cir.), cert. denied, 104 S. Ct. 234 (1983); 
Hec~t v. Pro-Football, Inc., 570 F.2d at 992; Cameo, Inc. v. 
Providence fruit & Produce Building, Inc., 194 F.2d 484, 487 
(1st Cir.), cert. denied, 344 U.S. 817 (1952). 
66 Ski Co. argues that the essential facilities doctrine can
nkot apply here because the jury did not find a separate "mar-
et': for multi-day, multi-mountain lift tickets. Pet. Br. 5, 39. 

:es1des being legally unsupportable, this ignores the obvious. 
ecause the case was submitted to the jury under the Grinnell 

fy
standard proposed by Ski Co., the jury was not asked to identi

such a market separately. It did find, however, that such 
a product was a discrete element within the relevant sub
~arket. J.A. 188. Moreover, the evidence of separate demand 
or such a product was overwhelming. 

61 L • I 
(195 

oram ournal Co. v. United States, 342 U.S. 143, 153 
1) (emphasis added). 
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formal defi,ition of markets. For example Otter Tail, 
where, as sy.i Co. acknowledges, Pet. Br. 34-35, n. 36, no 
markets we1e clearly defined, involved a refusal to sell 
electrical pok.>.1er at wholesale to a retail competitor. Nor 
have the "e sential facilities" cases all been confined, as 
Petitioner a gues, to "proditcer" goods to be incorporated 
into some e d product, as opposed to a consumer good 
or service t at the plaintiff wanted to re-sell to the pub
lic. Pet. Br. 36. Indeed in Eastman Kodak Co. v. South
ern Photo .tl aterials Co., 273 U.S. 359 (1927), which Ski 
Co. identifie as an essential facilities case, Pet. Br. 43, 
the plaintiff wanted to purchase defendant's goods at 
wholesale a d resell them to the public at retail in 
competition 'th the defendant.68 In short, the so-called 
essential f ac lities cases, far from supporting Petitioner's 
revisionist a titrust jurisprudence, actually confirm the 
result below. 

Given ~f Co.'s refusal to sell its tickets to High
lands, at w~~lesale or retail, Highlands could offer a~ 
effective subrtitute ticket only by developing another ski 
mountain in ¥\.-spen. 69 The actual record evidence of huge 

68 The identical situation is presented here. Highlands 
wanted to purchase Ski Co. life tickets at wholesale an.d resell 
them to consumers in a retail package. Ski Co.'s fac1!e co~
clusion that "it had no actual or potential vertical re lat~onship 
to Highlands," Pet. Br. 37, patently conflicts with the ev1~fon.ce. 
More importantly, this type of beguiling mischa~~cter.'zat1?n 
demonstrates the dangers of abandoning fact-sens1t1ve inquiry 
and instead making labels outcome-determinative. Whether 
particular conduct has horizontal or vertical components and 
consequences is often not readily discern ible, and the .label may 
vary depending on the viewer's perspective. Cf. United States 
v. Topco Associates, Inc., 405 U.S. 596 (1972); Com-Tel, Inc. 
v. DuKane Corp., 669 F.2d 404 (6th Cir. 1982). 
69 Ski Co.'s indifference to the evidence presented at trial 
concerning essentiality, Pet. Br. 38-39, is startling given the 

(Continued on next page) 
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capital costs, tough regulation of entry by the Forest Serv
ice and local government, aud limited lodging development 
in Aspen amply showed that such development was not 
practicable. 70 

Realistically viewed, the esseutial facilities cases sim
ply teach that a monopolist may not arbitrarily refuse to 
compete. Because a monopolist has no absolute right to 
preserve the condition of ineffective competition, it may 
not arbitrarily deny access to a mechanism without which 
competition would be futile. 0£ cour se, neither the doc
trine in the abstract, nor its application here, stands for 
the existence of an absolute "duty to cooperate." If, as 
required by Grinnell, Ski Co. had shown a plausible busi
ness justification for the exclusion of Highlands, such as 
inability to serve its own customers adequately, its con
duct would have been defensible.71 This it failed to do. 

(Continued from previous page) 
p~sture in which this appeal arises. For example, Ski Co. asks 
this Court to take judicial notice of the existence of single
mou~tain destination ski resorts (not all of which, incidentally, 
are single-mountain), Pet. Br. 38, while ignoring the evidence 
of what actually transpires in comparable multi-mountain re
so~s whe~e Ski Co. also competes. Ski Co. claims that "[I] ike 
S~1 Co., H1.ghlands had the opportunity to develop multi-moun
~k~ capacity," Pet. Br. 39, while ignoring the obvious fact that 

1 ~o. did not " develop" several mountains, but rather 
acqwred .them-i.e. Ski Co. "integrated backward," cf. Pet. Br. 
33, to gain control over multi-mountain capacity. 

~031 Cf. Poster Exchange, Inc. v. National Screen Service Corp., 

(1971
F).2d 334, 339 (5th Cir. 1970), cert. denied, 401 U.S. 912 

ED ST. See A. D. Neale, THE ANTITRUST LAWS OF THE UNIT
A TES 67 (2d ed. 1970). 

71 s 
. ee Jury Instructions, J.A. 180-81; Otter Tail Power Co. 

~~ '!nrted States, 410 U.S. at 378; Cameo, Inc. v. Providence 
th wt.& Produce Bldg., Inc., 194 F.2d at 488. Ski Co.'s assertion 
beat ~! nbeed not demonstrate any justification or competitive 

ne it etrays its thinly veiled argument for a rule of per se 
(Continued on next page) 
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For this and other reasons, Ski Co.'s assertion that a 

requirem nt of reasonable access under these circum
stances ould be a "drastic departure" from antitrust 
principle , P et. Br. 37, is unwarranted. As Ski Co. con
cedes, H" ghlands proved there was no business justifica
tion for ki Co.'s refusal to deal, Pet. Br. 20, so Ski Co. 
can point to no demonstrable, as opposed to hypothetical, 
harm fro such a requirement. More fundamentally, any 
complain Ski Co. might have about such a requirement is 
pertinent only to the form of equitable relief, which is not 
at issue · ere. It has no bearing on whether the refusal 
was lawf or unlawful. 

Final y, Ski Co.'s panegyric to "vision, planning, a 
willingne s to take risks," Pet. Br . 39-40, cannot obscure 
the facts r esented to the jury : Highlands had the vision 
to bring any new skier services to Aspen; Highlands 
did the Janning that resulted in the four-area ticket; 
Highland took the risk of investing in ARI and its adver

tising. ~wever, the risk anticipated by Highlands was 
that cons er acceptance might not reward the effort. 
The risk that materialized was quite different-Ski C~. 
laid exclusive claim to that consumer acceptance and di· 
verted the rewar ds to itself alone. No antitrust rule here
tofore announced by this Court would protect the license 
of a monopolist to the extent Petitioner now requests. 

C. Ski Co.'s New Test Should Not Be Adopted 
-Properly Stated And Applied To The Facts 
It Does Not Change The Result Reached By 
The Jury Below. 

Ski Co. promotes a rule that would require a showing 
of "substantial exclusionary conduct" to prove unlawful 

(Continued from previous page) 
lawfulness for all horizontal refusals to deal. Under an appro· 
priate rule of reason analysis, anticompetitive effects are un· 
lawful if not counterbalanced by procompet itive benefits. E.g., 
Smith v. Pro-Football, Inc., 593 F.2d 1173, 1183 (O.C. Cir. 1978). 
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monopolization.12 Pet. Br. 18. To meet this requirement a 
plaintiff would have to prove that a defendant's conduct 
met one of four "tests." The new rule is proposed despite 
the fact that the Grinnell standard-whether a def end ant 
is protecting his market position by competition on the 
merits or by unnecessarily exclusionary .conduct- will iden
tify exactly the same culpable conduct and anticompetitive 
impact as the proffered four-part tcst.73 When these tests 
are actually applied to the evidence, the exclusionary 
nature of Ski Co.'s conduct is obvious. 

72 Ski Co. nowhere explains the origin in existing law of the 
"substantiality" component of this test. If, by proposing a re
quirement of showing a "substantial restraint," Ski Co. intends 
to add some new element to traditional standards for gaug
ing whether a particular type of conduct is un lawful, its at
tempt must be rejected. It invites a reviewing court to second
guess every jury verdict in a monopolization case and, without 
~aving heard all the evidence directly, to decide instead, from 
its own subjective analysis, whether a restraint is or is not 
"substantial." If, however, Ski Co. is suggesting that the amount 
?f offensive conduct must be substantial or sign ificant, the 
JUry was explicitly instructed to that effect. Tr. 2314. 
73 Ski Co. also expressly proposes a per se rule of lawful
ness for its unreasonably exclusionary conduct. Its rationale 
f?~ such ~n abrupt and unprecedented departure from fact-sen
s1t1ve antitrust analysis is a tautological ode to trade r sovereignty 
and the spectre of "judicial supervision of dealings." Pet. Br. 
48-50 .. However, per se rules are appropriate on ly when the 
Cou~ is convinced from experience with a market situation 
that it. knows "enough of the economic and business stuff out 

M
of which these arrangements emerge to be certain." White 

otor Co. v. United States, 372 U.S. 253, 263 (1963). Pre
su.mably, a per se rule of legality would be "appropriate" only 
with resr?ect to conduct that is " manifestly" procompetitive. 
Cf. Contmental T.V., Inc. v. GTE/Sylvania, Inc., 433 U.S. 36, 
4.9-50 (1977). It would be impossible to reach such a conclu
sion about Ski Co.'s conduct here without totally ignoring the 
record. 
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1. Ski Co. Substantially Restrained The Op. 
portunities Of Its Competitor. 

A n onopolist goes beyond acceptable conduct when 
it prese ves its market position by preventing another 
business from competing with it on the merits. It thereby 
excludes competition and short-circuits the competitive 
process. Thus, a monopolist is held to have engaged in 
unlawful conduct when it pursues a course of action which 
prevents another business from competing regardless of 
its relati e efficiency, the attraction of its products, or 
the skill fits management-precisely the kind of behavior 
addressef in and condemned by Grinnell. Because of its 
monopoly~ ower, the monopolist's refusal to deal excludes 
competit rs from the process of competition. 

Affi ance under Ski Co.'s test requires only that 
there be fVidence from which the jury could find that Ski 
Co. imose~ any substantial amount of restraint, unrelated 
to compe~· tion on the merits, on Highlands' ability to com· 
pete. T e preceding review of the impact of Ski Co.'s 
preclusio of Highlands' competition for a significant num· 
ber of deFtination skiers leaves no doubt that there was 
more than enough evidence.74 

2. Ski Co. Substantially Restrained Con
sumer Freedom Of Choice. 

Ski Co. did not simply off er what it hoped was a 
superior product-it removed from the market, and pre· 
eluded Highlands from selling, a product skiers had dem· 
onstrated they wanted. Ski Co. in fact aclmowledges that 
consumers were frustrated. Pet. Br. 45-46. Where a 
monopolist frustrates consumer choice, Grinnell requires 

See pp. 10-11, 29-33, supra. 
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that there be an acceptable explanation for its conduct.75 

If such an explanation is not forthcoming, then a jury 
can fairly find that the monopolist has unreasonably inter
fered with the attainment of an essential goal of the com
petitive process-eonsumer freedom of choice.76 Thus, 
Grinnell also encompasses the second Ski Co. test. 

Again, under that second test, the question is whether 
there was evidence from which the jury could find that 
Ski Co. imposed any substantial amount of restraint on 
consumer freedom of choice. Evidence of the fustrated 
skiers practically locked into Ski Co.'s three-area ticket, 
unable to get or conveniently use the pref erred four-area 
ticket, and misled by deceptive advertising provided the 
answer to this question.i7 E ven under the second Ski Co. 
test, it has unlawfully monopolized. 

3. Ski Co.'s Conduct Was Predatory. 
Ski Co. 's third test is a severely limiting definition 

of predatory conduct. In contrast, a formulation more 
faithful to this Court's decisions defines predatory con
duct as "a firm 's deliberate aggression against one or 
more rivals through the employment of business prac
tices that would not be considered profit-maximizing ex
cept for the expectation either that (1) rivals will be 
driven from the market . .. or (2) rivals will be chastened 
sufficiently to abandon competitive behavior the predator 

75 
• "Consumer interests require, particularly, that acts o_f 

~0!1·11nant and leading firms in concentrated markets be scru
t1ni~ed and possibly restrained." E. Fox, The Modernization of 
Antitrust: A New Equilibrium, 66 Cornell L. Rev. 1140, 1168 
n. 109 (1981) (citations omitted). 
~ . See P. Areeda, Introduction to Antitrust Economics, 52 
. ~t1trust L.J. 523, 534 (1983), in which the author identi

t1:1es as one of the goals of the antitrust laws the preservation 
0 b'.'multiple choices for producers and consumers free of the 
ar 1trary dictates of monopolies." 
77 s ee pp. 11-12, 28-33, supra. 
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finds inconvenient or threatening."78 The definition need 
not, as Ski Co. suggests, Pet. Br. 19, depend on absolute 
destruction. The Grinnell rule readily covers such con
duct, which lis not only exclusionary but deliberately so. 

In the record below, one need not look far for evi
dence of subh predatory conduct. For example, in 1977 
Ski Co. con itioned Highlands' continued participation in 
the ticket e change system on its acceptance of an arbi
trarily low ercentage of revenues unrelated to the com
petitive me its of the products. Ski Co. did not invoke 
the spirit o Adam Smith, Pet. Br. 22, or the ethos of cor
porate culture, Pet. Br. 16, to justify this proposal. In
stead, it acted on its naked power to limit Highlands' rev
enues with~ut regard to the relative efficiency or com· 
petitive attractiveness of either firm. Its position was a 

simple ulturlatum: If you capitulate to our demands, we 
will not pursue our effort to drive you out of the market 
for destination skiers. In that first year of its exclusion
ary campaign, when Highlands yielded, Ski Co. dropped 
its threat tq eliminate the four-area ticket exchange sys
tem. Its st~le was predatory from the beginning.79 

4. Ski Co.'s Conduct Was Uniquely Mon
opolistic. 

By definition, actions advantageous uniquely to a 
monopolist must be something other than "ordinary busi
ness practices typical of those used in a competitive 

78 R. Bork, supra note 26, at 144. 
19 See R. Bork, supra note 26, at 157: "Proof of specific 
intent to engage in predation may be in the form of statements 
made by the officers or agents of the company, evidence that 
the conduct was used threateningly and did not continue when 
a rival capitulated, or evidence that the conduct was not re
lated to any apparent efficiency." 
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market.mo Market actions that are uniquely monopolistic 
are those that a firm without market control would find 
substantially less effective or even counterproductive.81 

Nor are they examples of superior product or business 

acumen. 
Such conduct confirms by its very existence that com

petition is ineffective. Application of the Grinnell rule 
prevents this abuse of monopoly power and protects the 
process of competition. Thus, "the Grinnell rule recog
nizes that maintaining or extending market control by the 
exercise of that power is sufficient to complete a viola
tion of ~ 2."82 

Again, the record below amply reveals uniquely mo
nopolistic behavior. Ski Co. could successfully refuse to 
allow any form of four-area ticket in Aspen only because 
consumers did not have the option of switching to any 
other supplier to get the product they desired. No pro
ducer without market power, such as the ski areas in Sum
mit County, would have set out to destroy this means of 
access to a substantial segment of the market. Ski Co. 
could successfully refuse to honor Adventure Pack cou
pons or refuse to sell its own tickets to Highlands at their 
full retail price only because it could sacrifice the short
run profit on the sale to the expectation of ultimately free
ing itself from all competition. Ski Co., unlike a competi
tive firm, derived a demonstrable benefit from this liini
tation on consumer choice: by its own survey, a substan
tial portion of destination skiers spent at least one day 
on Ski Co.'s mountains which they would have preferred 

80 
rt d~ele_x Corp. v. IBM, 510 F.2d 894, 925-26 (10th Cir.), 

ce · 1sm1ssed, 423 U.S. 802 (1975). 
81 

Berkey Photo, Inc. v. Eastman Kodak Co., 603 F.2d at 291. 
82 

Berkey Photo, Inc. v. Eastman Kodak Co., 603 F.2d at 274. 
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to spend al Highlands. Thus, Ski Co.'s profits and rela· 
tive utiliza ion were increased in spite of the consumer's 
preference for an alternative mountain. As is predictable 
where com etition is foreclosed by a monopolist, the con· 
sumer is th true loser. 

~~~~o~~~~ 

CONCLUSION 
may not challenge the sufficiency of the 

evidence o monopolization, because it did not raise the 
issue below Even if this Court reaches Ski Co.'s argu· 
ments, amp e evidence thoroughly supports the general 
jury verdic . This case presents no basis for discarding 
the existing law of monopolization and adopting radical 
theory. Ov rbearing and unnecessarily exclusionary con· 
duct by an dmitted monopolist was properly condemned 
under conve tional § 2 standards after full trial to a jury. 
This Court Jan readily conclude that the jury rightfully 
found that ~ki Co. had succeeded in insulating itself from 
competition JY conduct that went beyond the lawful boun· 
daries of vigiorous competition on the merits. 

For the ~oregoing reasons, the jury verdict should be 
l 

left undisturbed and the judgment below, affirmed. 
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