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In the Supreme Court of the 

United States 
OCTOBER TERM, 1958 

No. 76 

KLoR's, lNc., 
Petitioner, 

v. 

BROADWAY-HALE STORES, lNc., et al., 
Respondents. 

Brief for Respondents 
On Writ of Certiorari to the United Stat95 Court of Appeals 

for the Ninth Circuit 

This brief is filed in reply both to Petitioner's Opening Brief 
and the Brief for the United States as Amicus Curiae, hereafter 

referred to as the "Solicitor General's Brief." 

OPINIONS BELOW 

The opinion of the Court of Appeals (R. 148-180) is reported 
at 255 F.2d 214. The opinion of the District Court (R. 133-134) 

and its Order and Judgment (R. 135-136) are not reported. 

JURISDICTION 

The judgment of the Court of Appeals was entered on March 
28, 1958 (R. 181). The jurisdiction of this Court was invoked 

All emphasis in quotations in this brief has been added unless otherwise 
stated. 
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under 28 U.~.C. § 1254(1), and the petition for writ of certio
rari was gra ted on October 13, 1958 (R. 182). 

STATUTES INVOLVED 

The Sher an Act, §§ 1 and 2; Act of July 2, 1890, c. 647, 

§§ 1 and 2, 6 Stat. 209, as amended July 7, 1955, c. 281, 69 
Stat. 282. 

Sec. 1: 

"Ever contract, combination in the form of trust or 
otherwisb, or conspiracy, in restraint of trade or commerce 
among the several States, or with foreign nations, is hereby 
declared to be illegal: * * *" 

Sec. 2: 

"Ever~ person who shall monopolize, or attempt to mo
nopolize or combine or conspire with any other person or 
persons, to monopolize any part of the trade or commerce 
among the several States, or with foreign nations, shall be 
deemed kuilty of a misdemeanor, * * * ." 

Clayton AJt, § 4; Act of October 15, 1914, c. 323, § 4, 38 
Stat. 731: 

"Any person who shall be injured in his business or 
property by reason of anything forbidden in the anti-trust 
laws may sue therefor in any district court of the United 
States in the district in which the defendant resides or is 
found or has an agent, without respect to the amount in 
controversy, and shall recover threefold the damages by him 
sustained, and the cost of suit, including a reasonable at· 
torney's fee." 

QUESTIONS PRESENTED 

Petitioner's brief (p. 4) erroneously states that the question is 

whether a single trader injured by conduct forbidden by the Sher· 
man Act may recover. To such a question the answer, of course, is 

yes. But the actual question is whether the conduct complained of 



3 
was forbidden or was merely a private controversy for resolution 

in state courts under state law. Specifically, the situation here pre

sented and the questions involved are these: 

A retailer conditions its purchase of certain brands of household 

appliances-a few of the many on the market-on willingness of 

the suppliers of those brands not to sell them to petitioner, a re

tailer next door who is but one of over 40 in the neighborhood 

and one of hundreds if not thousands in the city. A Sherman Act 

suit is filed. Affidavits on a motion for summary judgment, together 

with the allegations of the complaint, establish that the alleged 

conspiracy (to refrain from selling the named brands to petitioner) 

is neither aimed at nor strikes a class of persons but petitioner 

alone; is neither aimed at nor strikes any other retailer; is not 

intended to have and in fact does not have any effect on prices, on 

the availability of any product to the public, on the quality there

of, or on the availability to petitioner of innumerable competing 

brands. Further, the affidavits establish that no monopoly is in

volved, and that no injury whatever to the public was intended 

or effected. 

In this situation: 

1. Is the alleged conspiracy one "in restraint" of trade or com

merce at all as the term "restraint" is used in the Sherman Act? 

2. If so, is it an "unreasonable" restraint? 

3. Does it have that substantial relationship to interstate com

merce requisite to the application of the Sherman Act? 

STATEMENT OF THE CASE 

This case must be decided upon its own particular facts. We 

say this at the outset because the petitioner, and much more so 

the Solicitor General in his brief as amicus curiae, dissociate them

selves from the facts of the case in an effort to read into the 

decision below more than is there. 
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The facts Jof this case are those stated in the opinion of the 
Court of Ap eals, no more, no less.1 And that court has said that 

"The facts p ove no more than a squabble between two of many 

competitors i a highly competitive market area" (R. 180). The 

District Cour made the same observation when it said "It is purely 

a private qua rel * * *" (R. 134). 

A. The parti s and the proceedings below. 

Petitioner s a retailer of household appliances in a shop on 

.Mission Stre t in San Francisco (R. 5). Mission Street is one of 

the secondar I shopping districts outside the San Francisco down· 
town area. ~espondent, Broadway-Hale Stores, Inc. (hereafter 

called "Hale't), is a retailer of appliances, having a number of 

stores, one ol them on Mission Street next door to petitioner's 
shop (R. 5). 

The 18 ot er respondents consist of ten manufacturers-two 
manufacturer of gas stoves, two of washers and dryers, three of 

refrigerators, two of electric ranges, one of phonographs, and 

seven of radi s and television sets-and of eight local wholesale 

distributors of some of these manufacturers (R. 6-8). 
Petitioner filed suit against respondents in 41 counts (R. 19). 

All were parties defendant to the .first count but not to the others. 

Count One, like the other counts, contained allegations of dis

crimination, but respondents moved to clarify the confusion of 
parties and grievances, and a stipulated (R. 142-144) pre-trial 

order resulted, providing that Count One (R. 20) 
"is and shall in all further proceedings be interpreted and 
construed as one seeking relief solely with respect to a con· 

1. Not only has petitioner never asserted that the opinion fails to. stat~ 
the facts correctly, but this Court has said that it exercises 1~s ce~iorari 
jurisdiction to review principles of law, the settlement of which 1s. of 1mpor· 
tance to the public, not to review the factual appraisal of a pa~t1cular case 
by a Court of Appeals, particularly where that court's appraisal .concurs 
with that of the District Court. Labor Board v. Pittsburgh Steamshfp.Com· 
pany, 340 U.S. 498, 502; Federal Trade Commission v. Standard Ori Co., 
355 U.S. 396, 400. 
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spiracy under the Sherman Act (Act of June 2, 1890, c. 647, 
as amended, 15 U.S.C.A. Sections 1 and 2), and not as seek
ing to assert any claim for relief under the Robinson-Patman 
Act (Act of June 19, 1936, c. 592, § 1, 15 U.S.C. § 13." 

By virtue of this order Count One presented, in the words of the 

District Court (R. 134) : 

"just the case of a retail store in the Mission District of San 
Francisco-one of hundreds in the city engaged in selling 
the same kind of merchandise-which has a plaint that cer
tain supplier defendants won't sell it some merchandise, al
legedly at the behest of one of its competitors." 

Or, in the words of the Court of Appeals: 

"By pre-trial order count one was limited to a single con
spiracy charging a Sherman Act violation" ( R. 154) 

* * * * * * * 
"the restraint relied on * * * was in preventing plaintiff 
from obtaining certain electrical appliances for resale, while 
at the same time permitting Broadway-Hale to purchase 
those certain electrical appliances. This is a simple refusal 
to sell, allegedly by joint action." (Italics are the court's 
(R. 171 ) 2 

A series of orders ensued under R.C.P. Rule 42b, "by virtue 

of which Count One of the complaint and the claim for relief 

tendered thereby are to be treated in all respects as if they con

stituted a separate action" (R. 13 5) . This appeal concerns Count 
One alone. 

Respondents then moved for summary judgment on Count One 

(R .. 22, 128, 130, 132). The motion was supported by twelve affi

davits (R. 25-125). Petitioner filed no affidavits in opposition, -soi!i Bl V~Itue. of the pre-trial order, the last forty counts became charges 
veh·~ of violation of the Robinson-Patman Act (R. 19) and thus the 
oth tc e. oili the charges of discrimination. These forty counts have been 
agg:~!~ b Sf>?se~ ~f o; are. still pending, so that if petitioner has been 

Y d1scnnunattons, 1t may recover under those counts. 



6 

admitted th9 facts, and stood on an argument of law. The District 

Court grant1d the motion, stating (R. 133): 
"It apf1ears from the allegations of count one of the com
plai~t i and from the ~ndisputed affidavits ~upporting the 
motion for summary Judgment that there 1s no genuine 
issue o fact respecting the claim for relief tendered by 
count ne of the complaint." 

The Cour of Appeals affirmed in a careful opinion by Barnes, 
J., concludin (R. 180): 

"Const uing the complaint and affidavits together, and con· 
siderin~ the facts judicially known to this Court and the 
court b low, the motion for summary judgment was properly 
granted" 

B. Nature or the case. 
1. THIS IS Nor A PLEADING CASE. 

This is nof a pleading case. On their first appearance in the 
case respond nts made a motion to dismiss the complaint (R. 
16-17). But Ihey were aware of decisions like United States 11. 

Employing P asterers Assn., 347 U.S. 186, which indicate that on 
a motion to dismiss limited to a complaint alone the allegations 

are often broadly construed, and that, if the case lacks merit, 

"an expensive full dress trial can be avoided by invoking the sum· 
mary judgment procedure under Rule 56" (p. 189). They there· 

fore asked the court to defer the motion, so that the issue could 
be decided on a motion for summary judgment where the court 

could act on undisputed fact. 

As the Court of Appeals said (R. 154): 
"It should be noted here that the court below did not rule 
on the pleadings nor grant the motion to dismiss by reason 
of any failure therein. While a motion to dismiss was made, 
it was apparently passed over so that the motion for summary 
judgment could be determined." 
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2. THE CHARGE OF THE COMPLAINT; WHAT IT IS AND WHAT IT IS NOT. 

Although this is not a pleading case, we start with the charge 

made by the amended complaint, for so far as respondents' affi

davits did not address themselves to an allegation of the complaint, 

that allegation is to be taken as true for the purpose of the present 

proceedings. 

The charging portions of Count One of the complaint are para

graphs 6 and 8. Paragraph 6 (R. 8) simply alleges that beginning 

prior to 1952 respondents "have restrained trade and commerce 

in the interstate distribution and sale" of the described goods in 

the San Francisco area 

"by contracting, combining, conspiring together, and each 
with the other, in restraint and monopoly of such trade and 
commerce * * * and have thereby substantially lessened, 
limited and restrained competition in said trade and com
merce, and have prevented plaintiff from obtaining * * * 
appliances for resale; * * * and have refused to sell to or to 
enter into any contract to sell the p roducts to plaintiff. * * * 
Afore pa1·ticularly, the manfacturer-distributor defendants 
in pursuing a policy in favor of Hale and against plaintiff, 
have done and are continuing to do the following acts: ***" 

which consist of refusals to sell to petitioner (Par. 6, sub d and i) .3 

Paragraph 8 alleges (R. 11-12): 

"The defendant Hale * * * has also used its monopolistic 
buying power to deny to plaintiff its competitive position in 
the acquisition, purchase and sale of the products manufac
tured, distributed and sold by the manufacturer-distributor 
defendants and, in particular, has purchased and continues 
to purchase the products of the manufacturer-distributor de
fendants upon the condition that the manuf actttrer-distributor 
defendants do not sell their products to the plaintiff." 

:Ois is the whole essence of the charge. In short, Count One is 

a sunple charge that Hale declined to buy from respondent sup--
00~· 2 

The other subdivisions related to alleged discriminations. See foot
e • P· :> supra. 
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pliers if tlry also sold to petitioner, which had its store next 
door, and at as a result those suppliers "conspired" not to sell 
their brand to petitioner. 

It is equ lly important, at the outset, to note what the com· 

plaint did ~ot charge. 
It did not charge that respondents conspired to refuse to sell 

to a class lf persons of which petitioner is one. The charge is 

explicit: t~fi alleged conspiracy was to refrain from selling to 

petitioner !one (R. 9-10). The complaint did not charge that 
the purpos of the conspiracy was to compel petitioner to con· 

form to an plan relative to marketing or to punish it for not 

doing so. It! did not charge that the conspiracy had any effect on 
prices, retai or wholesale, or was intended to; or that it reduced 

or interfere1. with the availability of any product to the public, or 

was intender to; or that it resulted in deterioration of quality of 

products, o! was intended to. The charge, simply, is that the 
"conspiracy' was aimed at petitioner alone, with no purpose to 

affect the m rket and with no effect upon the market. 

3. THE ADMITTED FACTS ON THE MOTION FOR SUMMARY JUDGMENT. 

The undisputed affidavits filed by respondents in support of 
their motion for summary judgment (R. 25-125) established: 

Petitioner and respondent Hale are not the only retailers of 
appliances in San Francisco. There are literally hundreds, if not 

thousands, of others (R. 45-49, 51-53, 55-61, 64-115, 117-119, 122· 

124). The classified section of the San Francisco Telephone Direc· 

tory contains fifteen pages of listings (R. 29-43) . In San Francisco 
alone are sold not only the brands of appliances involved in this 

case but many other competing brands (R. 26-27). In addition to 

the seven brands of television sets, radios and phonographs men· 
tioned in the complaint, there are twenty other competing brands 

sold in San Francisco. In addition to the three mentioned brands 

of refrigerators there are eighteen other competing brands. In 
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addition to the five mentioned brands of stoves, there are twenty
three competing brands; in addition to the two mentioned brands 
of clothes washers and dryers, there are thirty competing brands. 
Among these competing brands are many of the outstanding and 
most widely advertised brands in the country, including the names 
Capehart, Crosley, Du Mont, Hallicrafter, Hoffman, Magnavox, 
Motorola, Packard-Bell, Scott, Westinghouse, Amana, Bendix, 
Coldspot, Frigidaire, Hotpoint, International Harvester, Kelvin
ator, Norge, Servel, Chambers, Roper, Thermador, Western Holly 
(see listing at R. 26-27). Petitioner does not charge that it was 
denied the right to handle any of this vast number of brands manu
factured and sold by companies not parties to the action. 

Moreover, numerous other retailers sell to the San Francisco 
public the very brands referred to in the complaint. At the date of 
filing suit the number of dealers in San Francisco handling these 
products was as follows: 

Admiral products .................................... 195 retailers (R. 45) 
Zenith products ...................................... 15 3 retailers ( R. 49) 
Whirlpool products ................................ 67 retailers (R. 51) 
RCA products ........................................ 127 retailers (R. 53) 
Emerson products .................................... 109 retailers (R. 55) 
Philco products ...................................... 175 retailers (R. 59) 
Rheem products ...................................... 56 retailers (R. 64) 
GE products ............................................ 11 o retailers (R. 71)' 
Olympic products .................................... 3 3 retailers ( R. 117) 
Tappan products .................................... 13 retailers (R. 119) 
O'Keefe & Merritt products.................... 65 retailers (R. 122) 

Among these retailers are large nation-wide concerns11 as well 
as local retailers which both courts below, with their judicial 

m ~· The. figure given is for GE television dealers. The figure for GE 

ana1or.appl1ance dealers is 54 and for dealers in GE radios and traffic appli
ces 1t 1s 463. 

59\ 5 
F~~ example, Butler Bros., R. 67, 72, 84; Macy's, R. 45, 48, 51, 55, 

Md<~s ,R95, ~22; Electrolux Corp., R. 88; S. H . Kress Co., R. 94, 113; 
on- obb1ns, R. 96; Walgreen's, R. 108; J.C. Penney Co., R. 49, 100. 
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knowledge of the community, knew to be some of the largest ii 
the area.6 

In the ission district alone, in San Francisco, there are 5; 
dealers sell ng the brands ref erred to in the complaint. Restrictinj 

the area un er consideration even more narrowly, to Mission Stree. 
l 

alone, a m mber of the public desiring to purchase an applianci 
and strollin~ down Mission Street for a span of but 11 blocks, ol 

which petitiioner's store is approximately in the center, would pas1 
the shops o 43 retailers, selling the specific items and brands re. 

l 
ferred to in the complaint. Defendants' Exhibit A on the motion 

is a chart t at strikingly exemplifies the fact; a copy is inserted 

op~site th~f page.
7 

• ·' 

Fmally, t may be noted that while the alleged conspuacy 1~ 

charged as 1aving begun prior to 1952 (R. 9), the number ot 

retail stores ·n San Francisco selling the items and brands referre{ 

to in the c mplaint steadily increased after 1952 and up to j 
time of the ommencement of the suit. Admiral dealers increas i 
from 150 t 195, and in the Mission District alone from 20 to!· 

36; Zenith rom 120 to 153; Whirlpool dealers from 40 to 67 

Emerson fro 40 to 109 and in the Mission District a!o~e fro") 
13 to 29; Philco from 79 to 17 5 and in the Mission Dis tr Kt alone1 
from 22 to 47; Wedgewood Stove dealers from 41 t~ 56 and~ 
from 8 to 9 in the Mission District alone; General Electnc dealers. 

and RCA have run into the hundreds for years and there have 

6. For example; City of Paris, R. 48, 55, 59, 73, 85; The Emparium, 
R. 48, 51, 65, 74, 88, 119, 122; Dohrmann's, R. 49, 65, 67, 73, 87, 
119, 122; Schwabacher-Frey, R. 49, 51, 59, 77, 103; The White House. 
R. 55, 59, 108; I. Magnin's, R. 55; Gwnp's, R. 91; Sherman Clay & Co., 
R. 48, 77, 80, 104, 114; Kahn & Keville, R. 68, 75, 93; Lachman Bros., 
R. 49, 51, 56, 64, 69, 71, 75, 79, 94, 113, 122, 123; Redlick's, !l· 64, 6~,, 
71, 76, 80, 101, 113, 122, 123; Scott Plumbing Co., R. 69; Sterling fur:;· . 
ture Co., R. 48, 51, 65, 70, 77, 80, 105, 122; Charles Brown & Sons, R. ' 
49, 59, 72, 84; Union Furniture Store, R. 107, 115, 123; W. & J. Sloane 
Co., R. 48, 104, and L. R. Jackson Home Wares Co., R. 59, 93. 

7. All the data on the chart are taken from the twelve affidavits. 
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been no material variations. (This evidence appears m the 12 

affidavits, R. 25 to 125. ) 

The sham claim of "monopoly" 

While the complaint refers to monopoly and monopolization, 

and the briefs of both petitioner and the Solicitor General make 

much of these words, the affidavits on the motion for summary 

judgment demonstrated that these allegations were sham. 

The charge of monopolization is in the following allegations 

of the complaint: That H ale operates a chain of stores (R. 5, 

Comp!. para. 5) ; that the "combination, conspiracy and agree

ment tend to and do actually restrain and monopolize interstate 

commerce in the distribution and sale" of the named appliances 

"in favor of Hale" (R. 10, Comp!. para. 6) ; that by reason of 

Hale's number of retail outlets it "enjoys a monopolistic buying 

power", has used that power to negotiate terms of purchase, and 

(as already quoted above) has used it 

"to deny to plaintiff its competitive position in the acquisi
tion, purchase and sale of the products manufactured, dis
tributed and sold by the manufacturer-distributor def end ants 
and, in particular, has purchased and continues to purchase 
the products of the manufacturer-distributor def end ants 
upon the condition that the manufacturer-distributor defend
ants to not sell their products to the plaintiff." (R. 11-12, 
Com pl. para. 8 ) 

The affidavits established ( 1) that there are hundreds, if not 
thousands, of retail dealers selling the very brands in question 

in San Francisco; (2) that there are dozens of competing brands, 

and ( 3) that the number of retailers selling the very brands in 

question in San Francisco has steadily increased during the period 

of the alleged conspiracy. In view of these undisputed facts, it is 

clear, as both courts below held, that no genuine issue on monop
olization exists. 
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As the Court of Appeals said (R. 179): 
"The first sentence of paragraph six of count one of 

laintiff's complaint is of no assistance to appellant. It 
lleges only that 'defendants . . . have restrained trade 
nd commerce . . . by contracting, combining, and con· 
pieing together . . . in restraint and monopoly of such 
rade and commerce . . . and have thereby substantially 
essened, limited and restrained competition in said trade 
nd commerce . . .' This is no more than the pleader's 
onclusion that defendants have restrained trade and com· 
1erce by restraining trade and commerce. It states no facts 
rom which illegal action can be perceived or inferred. Para· 
raph eight of count one speaks of Broadway-Hale's 'monop
listic buying power' enjoyed 'by reason of the large number 
f retail outlets it operates.' But the essence of this allega· 
ion is that Broadway-Hale 'has purchased and continues 
o purchase the products of the manufacturer-distributor 
efendants upon the condition that the manufacturer-
istributor defendants do not sell their products to the 
laintiff. · We find no basis for determining that Broadway· 
ale intended, or h ad the power if it so intended, to effect 
ch conditions on its purchases in such scope as to appre· 

iably affect competition among retailers generally in their 
~urchases or sales to the public. It is well known that appli
"11ce sales are within a most highly competitive market." 

4. ERRONEOUS ASSERTIONS BY PETITIONER AND THE SOLICITOR GEN· 
ERAL AS FACT OF MATIERS NOT PRESENT IN THE CASE. 

In a number of respects the briefs of petitioner and of the 

Solicitor General go outside the facts of this case: 

1. The Solicitor-General's brief states (p. 9): 
"It is consistent with uncontradicted allegations of the com
plaint that petitioner was boycotted because he was the lead
ing recognized price cutter among San Francisco retailers 
of the products covered by the complaint." 

This amazing statement lacks the basis of a single word in the 

complaint or any other part of the record. Nowhere has there 
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heretofore been a suggestion that petitioner was a price cutter 

or that he was denied goods for that reason. The assertion runs 

counter to the whole basis on which petitioner presented the case 

to both courts below. 
Petitioner has never contended, either in those courts or in this, 

that there was any price element in the case. On the contrary, 

it argued that the absence of that element was immaterial. Nor 

did the Solicitor General's memorandum filed in September, 1958, 

in support of the petition for certiorari claim the presence of 

any price element; on the contrary, it recognized that there was 

none.8 In arguing the cause in both courts below respondents 

noted that no element of price was involved, and in reply peti

tioner merely argued that conspiracies fixing or regulating prices, 

limiting production or distribution or bringing about a deteriora

tion of quality "are not alone the types of conduct prohibited by 

the Sherman Act" (R. 129). The opinion of the Court of Appeals 

describes the case presented to it thus (R. 171): 

"There was no charge or proof that by any act of def end
ants the price, quantity, or quality offered the public was 
affected, nor that there was any intent or purpose to effect 
a change in, or an influence on, prices, quantity, or quality, 
either directly or indirectly." 

2. Both petitioner's brief and that of the Solictor General 

make arguments based on "elimination" of a trader (e.g., Pet. 

Br. 42). But this case does not involve "elimination" of any

body. The complaint did not charge that petitioner was "elim

inated" but only that certain brands of goods were denied to it. 

The uncontroverted showing was that many other brands-includ

ing some of the most famous in the country-were available to 
petitioner. As the Court of Appeals said (R. 171) : 

8· }hat memorandum stated (p. 5) : 
.The unsoundness of the decision below is pointed up by considera

:;n of the :ategories of per se violations. If petitioner's store had 
th en the .obJect of a price fixing conspiracy or a tying arrangement 

e restraint would be deemed per se unlawful.'' 
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"Here the restraint relied on, as we see from the com

p aint, was in preventing plaintiff from obtaining certain 
el ctrical appliances for resale, while at the same time per
m tting Broadway-Hale to purchase those certain electrical 
a pliances. This is a simple refusal to sell, allegedly by joint 
ac ion. Various other competing electrical appliances were 
sh wn by the record before the trial court to be available 
to Klor's, Inc.41 * * * 

1"Twenty competing brands of television sets compared 
to the seven declared impossible to attain; eighteen compet
in~ brands of refrigerators, compared to three; twenty-three 
st~es, compared to five; thirty competing clothes washers 
an dryers, compared to two.* * *" (Italics are the court's.) 

Again R. 178): 
"~~ ditionally, there are numerous brands of appliances to 
~~f,ch plaintiff was not denied access and which compete 
fa,orably with those he was denied." . 

3. P titioner's brief erroneously asserts (p. 8) that 

"T e complaint * * * may be summarized as involving the 
fol owing: * * * ( 3) A plan by these parties to allow 
Br adway-Hale a monopolistic position in the sale of their 
pro ucts" and "(5) A specific intent by Broadway-Hale to 
monopolize the retailing of household appliances." 

If this is intended to mean that there was a plan to sell only 

to Hale, or to refuse to sell to anyone at all that Hale designated, 

there is not a word in the complaint: to that effect. Further, the 
affidavits established that Hale is but one of thousands of retailers 

who buy and sell the products. Any assertion of "monopclistic 

position" in this situation is simply sham.9 

9. The statement (Br. 42) that Hale "could have eliminated one or a 
dozen of other competitors" or "could have embarked on a plan or pro~ra~ 
~o d_eny to any competitor it so chose access to respondents' merchandise, 
1s, s1m1larly, merely sham speculation. 
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s. THE CASE AS MADE BY THE COMPLAINT AND THE UNDISPUTED 

SHOWING ON THE MOTION FOR SUMMARY JUDGMENT. 

The case made by Count One of the complaint, after the stipu

lated pre-trial order, and the undisputed showing on the motion 

for summary judgment, is succinctly summed up by the Court 

of Appeals thus (R. 178) : 
"Count one of the complaint, with which we are here 

solely concerned, alleges, in paragraph six, that defendant 
Broadway-Hale, in combination with each of the manu
facturing-distributing defendants, prevented plaintiff (italics 
are the court's] from obtaining products to sell to the public. 
There is no allegation of actual, attempted, or intended con
trol of the market in which plaintiff and defendant Broadway
Hale competed, considering the market to be either the retail 
sellers of the Mission District of San Francisco, the city itself, 
or the purchasing public. Defendants' affidavits, submitted 
under the provisions of Rule 56 of the Federal Rules, as well 
as the facts of which this Court may take judicial notice leave 
no doubt that the conduct directed at this particular plaintiff 
and only at this plaintiff did not and could not have under the 
circumstances any substantial effect on market competition, 
* * * there are literally hundreds of dealers in the San Fran
cisco Bay Area dealing in the same kinds and brands of 
major appliances as plaintiff and defendant Broadway-Hale. 
On Mission Street, along with the plaintiff and Broadway
Hale, there are over forty retail dealers. Additionally, there 
are numerous brands of appliances to which plaintiff was not 
denied access and which compete favorably with those he 
was denied." 

- SUMMARY OF ARGUMENT 

I. The moving force in the alleged conspiracy was Hale, a 
retailer. Had it sought and obtained an exclusive on each of the 

supplier-respondents' brands for the single city block on which 

Hale is located, there would plainly have been no violation of the 

Sherman Act. Packard Motor Car Co. v. Webster Motor Car Co., 
243 F.2d 418 (D.C. Cir.), cer. den. 355 U.S. 822. But Hale did 
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not seek tr receive even this slight exclusive arrangement. Accord

ing to the charge, it simply did not desire to handle brands han
dled by Jetitioner, a next door neighbor,. and it told each supplier

responde t to choose between its custom and petitioner's. The 

supplier en chose Hale's. A buyer's refusal to buy from a sup

plier sho ld the latter sell to another, coupled with the supplier's 

agreeme not to do so, is joint action-a two-party agreement
but .it is ot illegal. Federal Trade Commission v. Raymond Co., 
263 U.S. 565; United States v. Bausch & Lomb Co., 321 U.S. 
707, 729; Mackey v. Sears Roebuck & Co., 237 F.2d 869 (7 Cir.), 

pet. for c r. dism. 355 U.S. 865; Hudson Sales Corp. v. Waldrip, 
211 F.2d 68 ( 5 Cir.), cer. den. 348 U.S. 821; accord under Cali

fornia an itrust law, Rolley, Inc. v. Merle Norman Cosmetics, 129 

C.A. 2d 8~4, 278 P.2d 63. 

A nu iber of such two-party agreements, one between Hale 
and each supplier-respondent, would be equally legal. Interbor
ough Ne s Co. v. Curtis Publishing Company, 225 F.2d 289 (2 
Cir.). As urning that all respondents were parties to one agree

ment, the fact of one multiparty arrangement in place of several 
two-party arrangements does not create illegality per se. The test 

of illegali y still remains the same; i.e., one of purpose, intent and 

effect on the market or the consuming public. 
II. ( 1) The Sherman Act does not prohibit all conspiracies but 

only those "in restraint of trade or commerce". The key term, 
"restraint of trade", does not have a drily literal meaning. Chicago 
Board of Trade v. United States, 246 U.S. 231. This Cour~early 
held and ever since has consistently ruled that an injury to the 
public is the foundation upon which the Act's prohibitions rest. 

Specifically, it has held that the only conspiracies within the Act 
are those which, by reason of intent or the inherent nature of the 
contemplated acts, prejudice the public interest by unduly restrict

ing competition or the course of trade. The Act does not prevent 
mere injury to an individual, and no private recovery is permissible 
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for acts not producing that general consequence to the public. 

Nash v. United States, 229 U.S. 373; Wilder Mfg. v. Corn Prod
ucts Co., 236 U.S. 165; Mandeville Farms Inc. v. American Crystal 
Sugar Co., 334 U.S. 219, and other cases cited in the Argument. 

In Apex Hosiery Co. v. Leader, 310 U.S. 469, the Court gave 

definitive expression to the kind of restrictions on trade with which 

the Act is concerned. The Court rejected the contention that "the 

Sherman Act is violated when it is shown that a combination or 

conspiracy existed which resulted in a restraint of commerce", even 

where the parties so intended. It held that not all restrictions on 

trade are "restraints of trade" but only such as tend to a "special 

form of public injury'', viz., restrict production, raise prices, or 

otherwise control the market to the detriment of purchasers or 

consumers of goods and services, i.e., tend to take from buyers or 

consumers the advantages which they derive from free competition 

in the market. 

The restriction of the alleged conspiracy in this case was not 

even a "restraint of trade", because it neither had nor was intended 

to have any consequences or effect on the market or to the con
sumer. 

(2) To be illegal under the Sherman Act, not only must a 

restriction amount to a "restraint of trade" but it must also be 

"unreasonable". Standard Oil Co. v. United States, 221 U.S. 1. 

While some kinds of agreements or practices have been deemed 

unreasonable per se, because of their inherent nature as having 

a pernicious effect on competition and because an ascertainment of 

reasonableness would involve an elaborate economic inquiry, the 

Court has not receded from the Rule of Reason generally. North
ern Pacific R. ~o. v. United States, 356 U.S. 1, 5; United States v. 
E. I. du Pont Nemours & Co., 351 U.S. 377, 387. Apart from the 

classic instances of intrinsically anti-competitive practices, such as 

price fixing and division of territories, there must be a substantial 

interference with competition in the relevant market as a matter of 
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fact, a deprivation of the public of the fruits of a competitive 
order sho n by the facts to be likely. 

Even a suming that the alleged conspiracy here was a "restraint 
of trade" yet, unless it is held to be unreasonable per se, the judg

ment mu t be affirmed, for both courts below have concurred in 

the fact hat there was no effect whatever on the market, either 

intended or effected. It was, as those courts said, "no more than 

a squabblie between two of many competitors in a highly competi

tive mar~~et." For this reason, petitioner and the Solicitor General 
seek to e tend the per se rule to this case. But if the per se rule 
is applica le here, little, if any, room remains anywhere for the 

Rule of Rrson. 
( 3) T~e kind of case petitioner presents has frequently arisen, 

and withl ut exception the courts have held that no violation of 
the Sheroian Act exists, that the Act is not concerned with whether 

a particulh retailer, sales agent, consignee or other dealer handles 

or sells a particular brand or commodity so long as there are many 
others seliing it, there being no effect and no purpose to work an 

effect on ~rices, quality or quantity available to the public and no 

monopolyJI particularly where numerous competing brands are 
available. Conversely, in every case where the Sherman Act has 
been held violated, the conspiracy was aimed at or struck a' 

broader purpose or target than the one plaintiff; for example, its 

purpose was to fix prices, and the plaintiff was injured as an inci
dent to the accomplishment of that purpose. The cases to this 
effect are numerous. Among them are Shotkin v. General Electric 
Co., 171 F.2d 236 (10 Cir.) and Feddersen Motors v. Ward, 180 

F.2d 519 (10 Cir.), which petitioner has conceded support the 
judgment" but contends should now be overruled, and Hudson 
Sales Corp. v. Waldrip, 211 F.2d 268 (5 Cir.) cer. den. 348 
U.S. 821. 

( 4) By virtue of the decisions mentioned in Section II ( 1) of 

this Summary, there early emerged and has been repeated in a mul-
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titude of cases the statement that in order for there to be a viola

tion of the Sherman Act, there must be a "public injury", and 

that the Act cannot be invoked in aid of a merely private contro

versy. This is a compendious mode of stating the principles of 

Apex Hosiery Co. v. Leader, supra, that to constitute a "restraint 

of trade" a restriction must have certain effects on the market, 

and also that it must be unreasonable. Petitioner claims that 

this requirement was "invalidated" by Radovich v. National Foot
ball League, 352 U.S. 445. No lower court has so interpreted the 

Rfldovich case, and decisions to the same effect as formerly con

tinue to flow from the courts almost daily. For example, Miller 
Motors v. Ford Motor Co. , 252 F.2d 441 ( 4 Cir.); Rigg all v. 
Washington County Medical Society, 249 F.2d 266, 268 (8 Cir.), 
cer. den. 355 U.S. 954 as well as other decisions of courts of 

appeals and numerous decisions of district courts. Radovich does 

not support petitioner. That case was decided on the allegations of 

the complaint alone, and the plaintiff "raised his action in the con

text of a general and overall destruction of competition in the foot

ball business, the injury to him being imposed as part of the plan 

[of one of two football conferences J to fight the All America 

Conference" and thereby monopolize the whole business of foot

ball. Radovich was not the target of the conspiracy; his injury was 

sustained as part of and incidental to a conspiracy of broader pur

pose falling directly within the meaning of "restraint" as ex

plained in the Apex case. What this Court rejected in the Radovich 
case was the contention that a private suitor had to plead more 

than the government, in that he not only had to plead a violation 

of the Act and his own injury but something additional. But no 

violation is shown unless the kind of restraint involved has that 

special injury to the public of which the Apex case speaks. 

( S) The gist of the position of the petitioner and the Solicitor 

General is a syllogism of two premises, that "group refusals to 

deal'' are "group boycotts", and that "group boycotts" are illegal 
per se. Neither premise is sound. 
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A "bo~cott'' is not merely a joint refusal to deal; it is a joint 
refusal t9 deal used as a means of coercing the boycotted persons 

to conforlm to the wishes of the boycotters. Taft, J. in Toledo 
A.A. & 1.M. Co. v. Pennsylvania Co., 54 Fed. 730 (C.C. N.D. 

Ohio); ornton on Combinations in Restraint of Trade, p. 950. 
There w s no such boycott here. While Hale is charged with 

refusing t purchase from the other respondents in order to induce 
them not o sell to petitioner, this action of Hale's was unilateral, 

not joint. The alleged concert of action was the refusal of the 

suppliers to sell to petitioner, but this was not done to coerce 

petitioner to do or refrain from doing anything. 

But wh ther or not a joint refusal to deal is called a "boycott", 

it is not i legal per se. Like any alleged violation of the Sherman 
Act, its I gality depends on the purpose, intent and effect. In 

every case where a boycott has been held illegal, it was a boycott 

of a whol class of persons, or to compel compliance with restric

tive trade practices, or otherwise to affect prices, quality or avail

ability to the public, or to work a monopoly. Our Argument 

analyzes e ch cited decision of this Court touching on the subject10 

to show t at this is so. The lower courts have always so under

stood thes cases and have rejected the contention that they mean 

that any j int refusal to deal is per se illegal; e.g., Ruddy Brook 
Clothes v. British & Foreign Marine Ins. Co., 195 F.2d 86 (7 

Cir.), cer. den. 344 U.S. 816; Interborough News Co. v. Curtis 
Publishing Company, 225 F.2d 289 (2 Cir.). 

Petitioner and the Solicitor General would state the issue to 
be whether an injury to a "single trader" can be a violation of 

. the Act. This is not the issue. A conspiracy injuring a single 
trader might, on the facts of the particular case, also involve 

10. Binderup v. Pathe Exchange, 263 U.S. 291; Fashion Originator! 
Guild v. F.T.C., 312 U.S. 457; ·United States v. Columbia Steel Co., 334 
U.S. 495; Kiefer-Stewart Co. v. Joseph E. Seagram & Sons, 340 U.S. 2~1; 
Times-Picayune Pub. Co. v. United States, 345 U.S. 594; Northern Pacific 
R. Co. v. United States, 356 U.S. 1. 
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injury to the public; for example, where the consequence was to 

leave but one other person in business, thus creating a monopoly, 

or the purpose was to remove an obstacle to a price fixing scheme. 

But where injury to the single trader is the only purpose and 

effect, the Sherman Act has never been held to apply. 

( 6) No genuine issue of fact was involved that precluded a 

summary judgment. While existence of a conspiracy is a question 

of fact, respondents assumed its existence for the purpose of the 
motion. What was left was petitioner's argument that a conspir

acy to refuse to sell to a single retailer, without more, is per se 
illegal. That presented a pure issue of law. The facts left no 

genuine issue as to monopolization, and no other factual matter 

was material. 

III. That relation to interstate commerce necessary to bring the 

case within the Act was not present. While the amount of com

merce involved in a case may not be relevant, the effect of the 
restraint upon what amount is involved must be "substantial". 

Mandeville Farms, Inc. v. American Crystal Sugar Co., 334 U.S. 

219. Here the effect was simply nil. All the decisions have agreed 

that in a case like the present, where one dealer has been unable 
to obtain certain goods but many others do handle those goods, 

interstate commerce is not involved, because there is no alteration 
whatever in the flow of the commodity, and the channels of com

merce have not been used to work any effect on the public or the 
market. 

IV. In a very real sense the case presents the issue whether the 

Sherman Act is to remain consonant with "the serious purposes 

for which it was framed" or is to become a sort of section of some 
Federal Commercial Code treating of private commercial torts. 

The legislative history and an unbroken chain of decisions have 

shown that the Act was not designed to create private rights, 
with respect to which the States were wholly competent to legis

late, but was enacted for a broad public purpose, to reach what 
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were regar ed as grave threats to the American system. In this 

respect the standards of the Act are the same as for the Federal 

Trade Co mission Act (International Shoe Co. v. Federal Trade 
Commissio , 280 U.S. 291, 298), and proceedings under the 

latter do n t lie in a controversy essentially private in its nature, 

Federal Tr de Commission v. Klesner, 280 U.S. 19. 
The priv te action under the Sherman Act was authorized as 

a means of enlisting private aid in reaching acts injurious to the 

public, as i n auxiliary means to pursue public wrongs. A multi
tude of casl so holds, and the several unusual privileges conferred 

by the Act f n the private litigant, such as the recovery of treble 
instead of ctual damages, are consistent only with recognition 
of that fac . Bmce' s / uices v. American Can Co., 330 U.S. 743, 

7 51. When ver no more was perceived in a case than a private 
wrong, the plaintiff has been relegated to the common law or 

to state stat tes. 
Commerc al torts often involve "restraints", if that term be 

granted the literal meaning Apex Hosiery Co. v. Leader, supra, 
denied it, a d the additional charge of "conspiracy" is one easy 
to make wi wide latitude in proving it. Theater Enterprises v. 

Pa1·amount ilm Distributing Corporation, 346 U.S. 537, 541. 
If now it should be held that "conspiracy" in a commercial tort 

is enough to create a Sherman Act case, the federal courts will be 
inundated with trivial or private disputes by the talismanic addi

tion to every commercial quarrel of the epithet "conspiracy". In 
Radovich v. National Football League, supra, this Court rejected 
a contention that a private litigant must allege more (apart from 
his own damage) than the Government. Now petitioner and the 
Solicitor General ask the Court to hold that the private litigant 
need prove less. The decision below will not affect public suits, 

for the Government has heretofore always recognized that its 
duties and powers under the Act were not concerned with matters 
completely lacking public concern, like the present case. "The 
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understandable search by enforcement agencies for universals 

in the interest of simplified enforcement and the trend toward 

more extensive coverage of the Sherman Act should not be per

mitted to obscure the aims of the statute." Barber, "Refusals To 

Deal Under The Federal Antitrust Laws", 103 Univ. Pa. L. Rev. • 

847, 885. 
In order to permit petitioner to proceed with his alleged griev

ance in a federal court, nearly fifty years of construction of the 

Sherman Act must be rejected. 

ARGUMENT . 

Petitioner states the question to be whether a complaint which 

alleges a violation of the Sherman Act and consequent damage 

to the private plaintiff states a cause of action, if it fails to allege, 

as an additional element, a "public injury" (Br. 4). This is not 

the issue. If a plaintiff does allege facts constituting a violation 
of the Sherman Act, plus his private damage, he states a case. 

But the question is: what constitutes a violation of the Act? 

The issue may be stated thus: Is an agreement among a retailer 

and two or more suppliers not to sell to a particular retailer next 

door in and of itself, without more, violative of the Sherman 

Act ?-for here there was no more; no intent to reach anyone 

other than the one retailer, no intent to injure the public, and in 

fact no injury to any other retailer or the public, no monopoliza

tion, no effect whatever on the market. Petitioner's basic conten

tion is that any "refusal to deal"-"pursuant to conspiracy"-"is 

per se illegal conduct even though directed at a single trader" 

(Pet. Br. 37; to the same effect, Sol. Gen. Br. 4) .11 

11., The 'issue is not whether a conspiracy to the injury of "a single 
~rader ' can ever be a violation of the Act. It might be, as, for example, 
1f. the ~onsequence was to leave but one other trader in the market. (See 
discussion at p. 63 infra.) 



24 

I. This +se seen in perspective: The relation of two adjoining 
stores 

Accordi g to the complaint the moving force in the alleged 

conspiracy was H ale, a retailer of appliances. What the com· 

plaint charf es is that Hale told each supplier-respondent that it 

wou ld not \patronize that supplier if it should sell to petitioner; 
the supplief thus had its choice of selling to H ale or selling to 

petitioner, t nd it preferred H ale's custom. This is explicitly stated 

in paragrapi 8 of the amended complaint (R. 11, 12; quoted, p. 
7, supra.) s petitioner's brief shows, this is its real claim. Thus 

it says (Br. ) : 

"It all ged that Broadway-Hale 'had used its monopolistic 
buying power' in dealing with the manufacturer-distributor 
respon ents, and that it 'has purchased and continued to 
purcha e the products of the manufacturer-distributor de· 
fendan s upon the condition that the manufacturer-distribu· 
tor def ndants do not sell their products to the plaintiff.' "12 

Self-evideil·y~ if this case involved but one supplier who c~ose 
H ale over p ttt1oner at H ale's request, there would be no viola· 

tion of the ct. The case stated by the complaint is that of two 
retailers loc~ted next door to each other, one of whom does 

not care to handle a brand its neighbor handles. There are plenty 
of brands in existence, more than enough for both. Should one 

handle Brand A, his neighbor prefers to handle Brand B. 
The chart opposite page 10 shows that four appliance retailers 

other than Hale and petitioner were in the same block, two on the 

same side of the street, none a party to the alleged conspiracy. If 
H ale had demanded from a supplier an exclusive for its product 
on that block no one could possibly contend that an agreement to 
give it such an exclusive would violate the Sherman Act. Packard 
Motor Car Co. v. Webster Motor Car Co., 243 F.2d 418 (D.C. 
Cir.), cer. den. 355 U.S. 822; reh. den. 355 U.S. 900, 357 U.S. 

12. T o the same effect, Br. 32. 



25 

923; Lawlor v. National Screen Service Corp., 352 U.S. 992. Yet 

here what Hale is alleged to have received was less than even that 

slight "exclusive", for its "exclusive" was only against its closest 

neighbor. 
A buyer's refusal to buy from a supplier should the latter sell 

to a competitor, coupled with the supplier's preference of the 

former's trade, is not illegal under the Sherman Act. In Federal 

Trade Commission v. Raymond Co., 263 U.S. 565, cited with 

approval in United States v. Bausch & Lomb Co., 321 U.S. 707, 

729, this Court said (p. 573): 
"Thus a retail dealer 'has the unquestioned right to stop 
dealing with a wholesaler for reasons sufficient to him
self.' Eastern States Lumber Assn. v. United States, 234 U. S. 
600, 614; * * *· He may lawfully make a fixed rule of con
duct not to buy from a producer or manufacturer who sells 
to consumers in competition with himself. Grenada Lumber 
Co. v. Mississippi, 217 U. S. 433, 440. Likewise a wholesale 
dealer has the right to stop dealing with a manufacturer 'for 
reasons sufficient to himself.' And he may do so because 
he thinks such manufacturer is undermining his trade by 
selling either to a competing wholesaler or to a retailer com
peting with his own customers: Such other wholesaler or 
retailer has the reciprocal right to stop dealing with the 
manufacturer. This each may do, in the exercise of free 
competition, leaving it to the manufacturer to determine 
which customer, in the exercise of his own judgment he 
desires to retain. "13 

13 .. The Court qu.oted (p. 5 71 ) what the Circuit Court of Appeals 
had said: 

"So far as petitioner itself is concerned, it had the positive and law
ful right to select any particular merchandise which it wished to 
p~rchase, and to select any person or corporation from whom it 
might. wish to make its purchase. The petitioner had the right to 
do this for any reason satisfactory to it, or for no reason at all. It 
had a right to announce its reason without fear of subjecting itself 
t? liability of any kind. It also had the unquestioned right to discon
tinue dealing with any manufacturer, * * * for any reason satisfac
tory to itself or for no reason at all." 
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In Mac ey v. Sears, Roebuck & Co., 237 F.2d 869 (7 Cir.), 

petition f r certiorari dismissed, 355 U.S. 865, count one of the 
complaint alleged that defendant had informed plaintiff "it would 

discontinu its purchases [from plaintiff] unless (plaintiff] re

frained fr m selling * * * to competitors of Sears" (p. 872, 1st 
col.). The court held (p. 872) that the count "did not state a 
claim und r § 1 of the Sherman Act."14 

Patently an agreement between Hale and even one supplier 

to sell to i rather than petitioner would be joint action,-a "con

spiracy," i the sense used by petitioner. But it would not be 
illegal. Hz son Sales Corp. v. Waldrip, 211 F.2d 268 (5 Cir.), 

cer. den. 3 8 U.S. 821. As the court below said (R. 171): 
"If ' Company,' a manufacturer, refuses to sell to Klor's, 
Inc., nd sells to ·y Company,' a retailer who also agrees to 
buy f om 'X' as long as 'X' does not sell to Klors, more than 
one p rson is involved, and they have agreed not to sell, but 
their ct is not necessarily illegal. To a minute degree, any 
refusa to sell is a restraint of trade, in the ordinary sense; 
but it s not necessarily a restraint in the Sherman Act sense." 

It not b ing an illegal agreement for respondent Hale to say 
to a manuActurer of television sets, "I will not buy from you if 
you sell to my next door neighbor" and for the manufacturer to 

choose Hale, it could not become illegal for Hale to say the same 
thing to a manufacturer of stoves, a manufacturer of washing 

machines, and a manufacturer of radios, each acceding. Cf. lnter

borough News Co. v. Curtis Publishing Co., 127 F. Supp. 286 
\ 

(S.D. N.Y.), affirmed 225 F.2<l 289 (2 Cir.). 
Petitioner apparently adds to these facts an all~gation that the 

several suppliers and Hale "conspired" together. If this is a mere 
epithet to describe a situation where each of several suppliers 

chose to sell Hale, it adds nothing. But assuming, as we have 

14. The law of California under its antitrust statute is to the same 
effect. Rolley, Inc. v. Merle No1·man Co.rmetic.r, 129 C.A. 2d 844, 278 
P.2d 63. 
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done,15 that it was intended to be more than an epithet and to make 

the charge of an actual agreement, what element has been added 

which makes illegal what was otherwise legal? The only new ele

ment is that there is one agreement with more than two parties 

instead of several two-party agreements (Cf. Kotteakos v. United 

States, 328 U.S. 750). 

But, as we now proceed to see, the legality of any conspiracy 

under the Sherman Act, whether the parties to it are few or many, 

depends on the purpose, intent and effect on the market or the 

consuming public. The broader agreement is neither more of a 
restraint nor more unreasonable than several, merely because there 

are more parties to it. In order to determine whether there is a 

restraint or, if so, an unreasonable one, one must inquire into the 
facts. 

II. The charged conspiracy involves no unreasonable "restraint 
of trade" within the meaning of the Sherman Act. 

Section 1 of the Sherman Act provides that 

"every contract, combination in the form of a trust or other
. wise, or conspiracy, in restraint of trade or commerce" 

is illegal ( 15 U.S.C. Sec. 1). Thus the Act does not prohibit all 

conspiracies but only those in restraint of trade and commerce. 

The key phrase is "restraint of trade". When the statute was 
enacted, there were two possibilities of interpretation-to construe 

it literally or to construe it historically in the light of the common 
law, the evils the Act was designed to eliminate, and the grave pur

poses and objectives with which a federal government should justly 

15. Contrary to assertions of petitioner (e.g., Br. 14), the Court of 
Appeals made the same assumption. See quotations from its opinion at 
pp. 5, 15, supra. But we cannot avoid a reflection that it taxes credulity to 
suppose that a manufacturer of radios and televisions like Zenith (R. 6) 
con · d · spire with a manufacturer of gas stoves like Rheem (R. 7) and a 
manufacturer of clothes washers and dryers like Whirpool-Seeger (R. 6), 
not to sell to petitioner. 
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concern 'tself. Almost from the beginning the Court made its 

choice: e key phrase could not be given a drily literal meaning. 

As Justic Brandeis later observed for the Court in Chicago Board 
of Trade v. United States, 246 U.S. 231, 238: 

"* * the legality of an agreement or regulation cannot be 
dete mined by so simple a test, as whether it restrains com
peti ion. Every agreement concerning trade, every regulation 
of l ade, restrains. To bind, to restrain, is of their very 
esse ce." 

I t soon b came clear that two requirements must be met before 

a conspir cy working a restriction on trade becomes a violation of 
the Sher an Act. It must be a "restraint of trade", within the 

meaning f the Act, and, additionally, it must be "unreasonable". 

Before qu stions of "reasonableness" or "per se unreasonableness" 

can arise, case must first involve the kind of restriction that the 

Sherman l et means by "restraint". The distinction between the 
problem o what is a "restraint" and what kind of "restraints" are 

unreasona le is recognized in Apex Hosiery Co. v. Lead~r, ~10 
U.S. 469, 02, where it is said that a certain type of combmat10n 

"was not considered an illegal restraint of trade at common 
law when the Sherman Act was adopted, either because it 
was not thought to be unreasonable or because it was not 
deemed a 'restraint of trade.' " 

A. THE RESTRICTION ON TRADE IN THIS CASE WAS NOT A "RESTRAINT" 
WITHIN THE MEANING OF THE SHERMAN ACT. 

Prior to 1940, the courts used various expressions to define the 
scope of the Act. In 1911, in Standard Oil Co. v. United States, 

221 U.S. 1, this Court said (p. 78) that 
"the fact must not be overlooked that injury to the public 
by the prevention of an undue restraint on, or the mono~li
zation of trade or commerce is the foundation upon which 
the prohibitions of the statute rest * * * .'' 
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In 1913, in Nash v. United States, 229 U.S. 373, 376 (per Holmes, 

J.), the Court summed up the Standard Oil case and the American 
Tobacco case16 as establishing 

"that only such contracts and combinations are within the 
act as, by reason of intent or the inherent nature of the con
templated acts, prejudice the public interests by unduly re
stricting competition or unduly obstructing the course of 
trade." 

This was quoted and reaffirmed in Eastern States Lumber Assn. v. 

United States, 234 U.S. 600, 610 (1913) and again by Chief 

Justice Hughes in Appalachian Coals, Inc. v. United States, 288 
U.S. 344, 360 (1933). 

Then in 1915, in Wilder Mfg. Co. v. Corn Products Co., 236 

U.S. 165, this Court made the matter more explicit, with its con
verse, by stating that "the prohibitions of the statute were enacted 

to prevent not the mere injury to an individual * * * but the harm 
to the general public which would be occasioned by the evils 

which it was contemplated would be prevented, and hence * * * 
the prohibitions of the statute * * * were co-extensive with such 
conceptions" (p. 174). In Mandeville Farms, Inc. v. American 

C;ystal Sugar Co., 334 U.S. 219 (1948), the Court reaffirmed the 
test of a private party's right to recover under the Act to be 
"whether the statute's policy has been viol~ted in a manner to pro

duce the general consequences it forbids for the public and the 
special consequences for particular individuals" (p. 243) . 

But the key case is Apex Hosiery Co. v. Leader, 310 U.S. 469, 
decided in 1940. It was here that this Court finally gave the de

finitive expression of the kind of restraint of trade with which the 
Act is concerned. The Court rejected the contention that "the 

Sherman Act is violated when it is shown that a combination or 
conspiracy existed which resulted in a restraint of commerce" (pp. 

16. United Stales v. American Tobacco Co., 221 U.S. 106, partic. at 
179 (1911). 
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473, 484 , even when the defendants "intended to restrain com
merce" a d such was the direct consequence (pp. 475, 485). Said 
the Cour: 

" ut the Sherman Act admittedly does not condemn all 
com inations and conspiracies which interrupt interstate 
tran portation. (p. 486) 

* * The prohibitions of the Sherman Act were not 
state in terms of precision or of crystal clarity and the Act 
itsel did not define them. In consequence of the vagueness 
of it language, perhaps not uncalculated, the courts have 
been left to give content to the statute, and in the perform
ance of that function it is appropriate that courts should 
inter ret its word in the light of its legislative history and 
of t e particular evils at which the legislation was aimed. 
* * (p. 489) 

"* * * the precise question which we are called upon to 
decid is whether that restraint * * *is the kind of 'restraint 
of tr e or commerce' which the Act condemns. (p. 490) 

"* * * the mere fact of * * * restrictions on competition 
does ot in itself bring the parties to the agreement within 
the c f demnation of the Sherman Act. (p. 503) 

"* * * the conspiracy or combination must be aimed or 
directed at the kind of restraint which the Act prohibits or 
that such restraint is the natural and probable consequences 
of the conspiracy. (p. 511) 

"The Sherman Act is concerned with the character of the 
prohibited restraints and with their effect on interstate com· 
merce. (p. 513) 

"* * * the phrase 'restraint of trade' * * * was made the 
means of defining the activities prohibited." (pp. 494, 495) 

Having thus made clear that not all restrictions on competition 
are "restraints" within the purview of the Act, the Court spelled 
out the tests by which to determine what were the forbidden 

"restraints" . 
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"The end sought was the prevention of restraints to free 
competition in business and commercial transactions which 
tended to restrict production, raise prices or otherwise control 
the madut to the detriment of purchasers or consumers of 
goods and services, all of which had come to be regarded as 
a special form of public injury." (p. 493) 

And, as stated again, the Act aimed at the kind of restraints 

deemed illegal at common law, 
"* * * the restriction or suppression of competition in 

the market, agreements to fix prices, divide marketing terri
tories, apportion customers, restrict production and the like 
practices, which tend to raise prices or otherwise take from 
buyers or consumers the advantages which accrue to them 
from free competition in the market." (p. 497) 

"* * * this Court has not departed from the conception of 
the Sherman Act as affording a remedy, public and private, 
for the public wrongs which fiow from restraints of trade in 
the common law sense of restriction or suppression of com
mercial competition. In the cases considered by this Court 
since * * * 1911 * * * in general restraints upon competition 
have been condemned only when their purpose or effect was 
to raise or fix the market price. It is in this sense that it is said 
that the restraints, actual or intended, prohibited by the Sher
man Act are only those which are so substantial as to affect 
market pfices. Restraint on competition or on the course of 
trade in the merchandising of articles moving in interstate 
commerce is not enough, unless the restraint is shown to have 
or is intended to have an effect upon prices in the market or 
otherwise to deprive purchasers or consumers of the advan
tages which they derive from free competition." (pp. 500, 
501) . 

In short, to be a "restraint", a restriction must affect the market 
to the detriment of the public as purchasers of goods or services. 
If it does not do that, if it does not meet these tests, it is not a 
"restraint of trade". 
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The Apex d ctrlne is not confined to labor matters. 

Contra y to petitioner's statement (Br. p. 17) Apex Hosiet'y Co. 

v. Leader supra, was not decided on any ground peculiar to labor 

or labor rganizations. The Court took pains to make that clear. 
It said (pl 512): 

"Ap rt from the Clayton Act it [the Sherman Act] makes 
no d stinction between labor and non.labor cases. We* * * 
hold * * * both in labor and non·labor cases, that such 
restr ints are not within the Sherman Act unless they are 
inten ed to have, or in fact have, the effects on the market 
* * *. Unless the principle of these cases is now to be 
disca ded, an impartial application of the Sherman Act to 
the a tivities of industry and labor alike would seem to re· 
quire that the Act be held inapplicable * * * ." 

No " restraini of trade" here. 

In the p esent case there was, we submit, no "restraint of trade" 

at all, alth ugh there may have been a restriction; there were none 

of "the gep.eral consequences [the Act J forbids for the public" 

( Mandevil'i~, supra), no "public injury'', no consequence or effects 
on the man,ket or to the consumer (Apex, supra)-and none in· 

tended. 
But, even if it be assumed that the restriction rose to the dignity 

of a "restraint", it was not, for that reason illegal. 

B. IF THERE WAS A "RESTRAINT OF TRADE", IT WAS NOT UNREASONABLE. 

In meeting the first and early question whether the Sherman 

Act was to be given a literal meaning, this Court soon came to 

its enunciation of its Rule of Reason, that the Sherman Act ap· 

plies only to "acts which were unreasonably restrictive of com· 

petitive conditions" . Standard Oil v. United States, 221 U.S. 1, 58 
( 1911). In United States v. E. I. du Pont de Nemours & Co., 

351 U.S. 377, 387, the Court said: 

"It was jl!dicially declared a proper interpretation of the 
Sherman Act in 1911, with a strong, clear·cut dissent chal· 
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lenging its soundness on the ground that the specific words 
of the Act covered every contract that tended to restrain 
or monopolize. This Court has not receded from its position 
on the Rule. There is not, we think, any inconsistency between 
it and the development of the judicial theory that agreements 
as to maintenance of prices or division of territory are in 
themselves a violation of the Sherman Act. It is logical that 
some agreements and practices are invalid per se, while 
others are illegal only as applied to particular situations." 

At the last term, in Northern Pacific R. Co. v. United States, 

356 U.S. 1, 5, it said: 

"Although this prohibition is literally all encompassing, the 
courts have construed it as precluding only those contracts 
or combinations which 'unreasonably' restrain competition." 

Even if we assume, then, that the alleged restriction in the 

instant case was a "restraint of trade", the next question is 
whether it was "unreasonable". 

Unless it should be held that factual inquiry into reasonable
ness was precluded by an obdurate rule of law, the conclusion of 

both courts below that there was no effect on the ·market stands 

as a factual conclusion and disposes of the _case.17 Thus the ques

tion becomes simply this: In the case shown by the record, is the 
agreement unreasonable per se? Unless the answer to this question 

is in the negative, it would be difficult to conceive of any agreement 
working a restriction, outside of the field of labor, that would not 
be violative of the Sherman Act, per se. 

In No·rthern Pacific R. Co. v. United States, 356 U.S. 1, 5, the 
Court said that: 

"there are certain agreements or practices which because of 
their pernicious effect on competition and lack of any re
deeming virtue are conclusively presumed to be unreasonable 
and therefore illegal without elaborate inquiry as to the pre-

---
17. See footnote 1 on p. 4, Jupra. 
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cise harm they have caused or the business excuse for their 
use. This principle of per se unreasonableness not only makes 
the type of restraints which are proscribed by the Sherman 
Act more certain to the benefit of everyone concerned, but 
it al o avoids the necessity for an incredibly complicated and 
pro! nged economic investigation into the entire history 
of t e industry involved, as well as related industries, in an 
effo t to determine at large whether a particular restraint 
has een unreasonable-an inquiry so often wholly fruitless 
whe undertaken." 

The Cour then listed the "practices which have heretofore been 

deemed t be unlawful in and of themselves". These we consider 

at page 9 infra. This alleged conspiracy in the present case 

was not f any of the types so delineated. And no elaborate 

economic nquiry was required. The record facts, even assuming 

an agreemrnt, are all admitted. We submit that they do not con· 

stitute a p~~ se violation. 
The pe itioner and the Solicitor General seek to extend the 

boundaries of per se violations. The latter's memorandum filed 

in support of .the petition for certiorari in September 1958 argued 

(p. 5) that "[i]f petitioner's ~tore had been the object of a price
.fixing conspiracy or a tying arrangement, the restraint would be 
deemed per se unlawful", and therefore the alleged conspiracy 

should also be held illegal per se. This is merely an attempt to 

extend the per se rule, by analogy, until finally a jurisprudence of 
inflexible per se violation will supplant the flexible approach which 
this Court has established.18 It ignores Chief Justice Hughes' 

statement in Appalachian Coals, Inc. v. United States, .288 U.S. 

18. In his memorandum of September 1958, the Solicitor Gen~ral 
asserted (pp. 3, 4) that "The court below has rejected (the] fleXIble 
approach" approved by this Court. But this approach is exactly the ap
proach .t~ken by the Court of Appeals. The assertion does not appear.•~ 
the Sol1C1tor General's brief filed after granting of the writ. It is the Sohct· . 
tor Gene~al who asks the Court to reject the flexible approach in favor of 
an extension of per se rules. 
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344, 360, and Sugar Institute v. United StatesJ 297 U.S. 553, 597, 
that "The restrictions the Act imposes are not mechanical or 

artificial." 
The situation in this case was summarized by the Court of 

Appeals (R. 180): 
"The facts prove no more than a squabble between two of 
many competitors in a highly competitive market area. The 
facts prove no conduct in violation of the antitrust laws be
cause there has been no conduct by which the 'public' could 
conceivably suffer injury." 

And we note again the passage from the opinion (R. 178-9), 

quoted at p. 15, supra, where the court pointed to the fact that the 

complaint alleges that only the ptainti ff (italics are the courf s) 
was prevented from obtaining some of the many available brands 

of products, that there was no claim of "actual, attempted, or 
intended control of the market", that the facts "leave no doubt 

that the conduct directed at this particular plaintiff and only at 

this plaintiff did not and could not have under the circumstances 

any substantial effect on market competition", and that Hale 
neither intended nor had the power "to effect such conditions on 

its purchases in such scope as to appreciably affect competition 
among retailers generally in their purchases or sales to the 

public". 

A learned commentator has described the decision below in these 
words: 

"Let me restate my understanding of Judge Barnes' thesis: 
those restraints which have traditionally been regarded as 
unlawful per se have been so classified because of their 
inherent capacity to injure the public. Typical are those men
tioned by Mr. Justice Stone in Apex Hosiery: agreements 
to fix prices, divide marketing territories, apportion cus-

. tomers, restrict production and the like. But apart from 
these classic instances of intrinsically anti-competitive prac
tices, public injury-that is, a substantial interference with 
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compeytion in the relevant market- must be demonstrated 
as a mFtter of fact. This is just another way of saying that 
the ru' e of reason comes into play whenever the restraint 
falls outside the per se category. Unless the public is likely 
to be i jured through a deprivation of the fruits of a com· 
petitiv order, the restraint is not unreasonable."19 

C. THERE AR MANY CASES INVOLVING SIMILAR FACTS, AND THEY HAVE 
CONSIST NTLY HELD THAT THERE IS NO VIOLATION OF THE ACT. 

The kind of case petitioner presents has appeared frequently 

in the boo s. Without exception every court has held that no 

cause of ac /on exists under the Sherman Act. It has been held, 
repeatedly, that the Act is not concerned with whether a particular 

retailer, salJs agent or consignee, handles or sells a particular 

brand of co~1modity so long as there are many others selling it, 

there being po effect, and no purpose to work an effect, on prices, 

quality or qJantity available to the public and no monopoly. Con
versely, in e ery case where the Sherman Act has been held vio

lated, the c9nspiracy was aimed at or struck a broader purpose 

or target thah a particular plaintiff in a highly competitive market

for example, its purpose was to fix prices and the particular plain

tiff was injured as an incident to the accomplishment of that' 
purpose. 

Chronologically, early and oft-cited cases are Abouaf v. /. D. 

& A. B. Sp,,eckels Co., 26 F. Supp. 830, 832 (N.D. Cal. 1939), a 

suit against 24 defendants, and Arthur v. Kraft-Phenix Cheese 

Corp., 26 F. Supp. 824 (D. Md. 1938), both of which pre

ceded Apex Hosiery Co. v. Leader, 310 U.S. 469. 
Directly in point are Shotkin v. General Electric Co., 171 F.2d 

236 (10 Cir.), and Feddersen Motors v. Ward, 180 F.2d 519 (10 
Cir.), leading cases. In the Shotkin case, a dealer charged some 

80 def end ants with a conspiracy to restrain and monopolize trade 

19. Milton Handler, "Recent Antitrust Developments", The Record 
of the Association of the Bar of the City of New York, October 1958, 426, 
430. 
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by refusing to sell him electric appliances. Affirming dismissal on 

motion, the court said (p. 239): 
"Injury to plaintiff, of itself and alone, is not sufficient to 

warrant a civil action of this nature * * * There must be 
harm to the general public in the form of undue restriction 
of trade and commerce as the result of wrongful contract, 
combination or concert. 

* * * * * * * 
"During all of the time ref erred to in the amended com
plaint, the defendant General Electric Company and its re
lated companies, the defendant Westinghouse Electric & 
Manufacturing Company and its related companies, and the 
defendant Thomas A. Edison, Inc. and its related companies 
sold their products in all parts of the United States through 
dealers in virtually every city, town and village; and the 
inability of plaintiff to sell the products of all or any of them 
in interstate commerce as a part of his business in Denver 
would in the very nature of things have infinitesimally little 
effect upon such commerce." 

In the Feddersen case an automobile dealer charged a conspir
acy between the manufacturer and one of its dealers not to sell 

to him. Affirming a dismissal on motion, the court said that the 
complaint (p. 522): 

"alleged that the defendants formed a combination or con
spiracy in restraint of interstate commerce * * * to force 
plaintiff out of business as a dealer in Hudson automobiles. 
* * * that defendants had discriminated against plaintiff in 
certain respects. * * * that the effect * * * was to burden, ob
struct, and unduly restrain interstate commerce and trade in 
new Hudson automobiles. But these were general allegations 
in the nature of conclusions, without any averment of specific 
acts from which it could be determined as a matter of law 
that defendant violated the act with harmful results to the 
public. * * * [or J that the contemplated purpose, tend
ency, inherent nature, or result of the conspiracy was that 
fewer automobiles moved in interstate commerce from De-
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troit, ichigan, into Colorado, or other destination; or that 
less Hudson automobiles were available for purchase in the 
market , either in Colorado or elsewhere; or that the quality 
of the udson cars was lowered in any manner. * * * [or J 
that th contemplated purpose, tendency, inherent nature, or 
result o the combination was to bring about any diminution 
in qua tity or deterioration in quality of new H udson auto· 
mobile moving in interstate commerce and sold to the pub;.. 
lie. Fae s were alleged which tended to show that the con
spiracy as contemplated and effectuated harmed plaintiff. 
But th was not enough. In addition, it was essential that 
the ple ding allege facts from which it could be determined 
as a ma ter of law that the conspiracy contemplated or tended 
to restr in interstate commerce, with harmful effect to the 
public nterest."20 

The Shot in and Feddersen cases, unless erroneous, call for 

affirmance o the judgment here. Petitioner so conceded below 

20. Petitirer (Br. 23) cites New Home Appliance Center v. Thomp
son, 250 F.2 881 ( 10 Cir.) as a rejection of the Shotkin and Fed
dersen cases. This is not so. The New Home Appliance case was 
decided purel as a question of pleading, not on a motion for summary 
judgment, the court noting (p. 883) that "the free use of summary judg· 
ment is available to avoid exepensive trials of frivolous claims". The 
issue was simply the sufficiency of a complaint which alleged a conspiracy 
aimed not at the plaintiff alone but one aimed at the whole class of retail 
dealers, to fix prices, and to monopolize. The 

"purpose, object and effect [was] to deny retail appliance dealers 
in Denver, Colorado free access to the channels of interstate com
merce by preventing them from making interstate purchases! and 
requiring them to purchase their requirements of home app~1ances 
from local wholesalers in Colorado, and thus to fix the pnces at 
which such products were to be sold retail by Denver retail dealers; 
to monopolize interstate commerce in wholesale appliances and to 
eliminate the complainant as a competitor in such trade." (p. 882) 

* * * * * * * 
"It :was specifically alleged that by such concerted action, th~ def end-
ants had restrained and monopolized a substantial part of mte~st.ate 
commerce by eliminating the plaintiff's competition and. ~a1.s10~ 
prices for home appliances to consumers in Denver and v1cm1ty. 
(p. 883) 

These elements were lacking in the present case. 
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(R. 174, 175), but argued that these cases were repudiated in 

Radovich v. National Football League, 352 U.S. 445, an argument 
we examine at pp. 42-49, infra. 

In Hudson Sales Corp. v. Waldrip, 211 F.2d 268 (5 Cir.), cer. 

den. 348 U.S. 821, a dealer sued the manufacturer and another 

dealer for conspiring to terminate his sales representation. The 
court noted that 

"It was established, indeed admitted, that when plaintiff 
gave up the Philco Agency, whether he gave it up as he 
claims under compulsion or as defendant claims of his own 
volition, another person took the agency over immediately 
and there is no proof whatever that his giving up Philco 
affected either competition or price, or that there were fewer 
Philcos sold, as a result of the change, than had been sold 
by plaintiff." (p. 273) 

The court referred to the 

"many cases dealing with suits of this general nature, which 
have firmly established the principle that an essential to a 
private recovery is a showing of a public injury, and that only 
unreasonable restraints of interstate commerce, restraints 
which substantially affect competition or which have the pur
pose or ·effect of raising or fixing market prices, are con
demned under Section 1 of the Sherman Act * * *." (pp. 
270, 271) 

Many decisions were summed up in Milter Motors v. Ford 

Motor Co., 252 F.2d 441 ( 4 Cir.) 21 affirming 149 F. Supp. 790 

(M.D. N.C. 1957), and many similar District Court decisions 
may be cited. For example, in Neumann v. Bastian-Blessing Co., 

70 F. Supp. 447, 479 (N.D. Ill.) the court referred to the plain
tiff's "fallacious assumption that his medium of sale and distri-

21. The opinion in that case was by Judge Sobelo.ff. We think it 
w~r~~y of comment that Judge Barnes, formerly Chief of the Antitrust 
Divmon and the author of the opinion in the instant case, and Judge 
S?beloff, formerly Solicitor-General, are in accord on the governing prin
ciples of law. 



40 

buti~n is t1e sole and only eff ec~ive means of mark:ting competi
tors produ ts * * * and that hts removal necessanly results in a 
monopoly.' It said: 

"N facts are alleged from which the court can construe 
the e ect of such alleged conspiracy to result in an injury 
to the public since it is not stated that the public has been 
de p1·i d of the continued sale and distribution of such 
equip tent or suffered any other injury from the defendant's 
allege wrongful acts, or that there was such a restraint on 
comp tition as to violate the Act."21a 

In Admif l Theatre Corp. v. Paramount Film Dist. Corp., el al. 
140 F. Sup . 686 (D. Neb.), the court, assuming "the existence 

of a combi ation and conspiracy among the defendants, having 

as its obje a refusal to negotiate as above stated" (p. 689), 

granted a s mmary judgment of dismissal, saying: 

"* * the question * * * boils down to this: whether the 
arrang ment or combination of which plaintiff complains, 
is one which can be said to be in restraint of trade, i.e. 
injurio sin any perceptible degree to the movie-going public 
in Om,aha, Nebraska, or to any considerable portion of it, 
in tendency or effect, and whether the object of such con· 
spiracy violated any legal right of the plaintiff protected by 
the Sherman Act. 

* * * 
"Assuming that plaintiff was denied the right to 'negoti· 

ate' for exclusive second run, with reasonable clearance, as 
a consequence of the instant conspiracy, who can gainsay 
that the movie-going public in Omaha, Nebraska, where th~ 
impact of the conspiracy is placed and the area of compett· 
tion is fixed, was not injured thereby." (pp. 696-7). 

2la. In PJedley v. Hudson Motor Car Co., 82 F. Supp. 8 (W.D. Ky.), 
the court noted the absence of any claim . 

"that the termination of his dealership contract will affect th~ public 
in the ability to purchase Hudson automobiles and accesso~1es. No 
claim is made that the elimination of plaintiff as a dealer will res~Jt 
in lessening the supply of Hudson automobiles, parts and accessones 
through their dealerships or to the market generally.'' (p. 10) 
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Many other cases decided after Apex Hosiery Co. v. Leader, 

supra, can be cited to the same effect; e.g., Ruddy Brook Clothes v. 

British & Foreign Marine Ins. Co., 195 F.2d 86 (7 Cir.), cer. den. 

344 U.S. 816; Kinnear Weed Corp. v. Humble Oil & Refining 

Co., 214 F.2d 891 ( 5 Cir.), cer. den. 348 U.S. 912; District of 

Columbia Citizen Pub. Co. v. Merchants & Mamtfacturers Ass'n., 

83 F. Supp. 994 (D.D.C.); Swartz v. Forward Ass'n., 41 F. Supp. 

294 (D. Mass.); Packard Motor Car Co. v. Webster Motor Car 

Co., 243 F.2d 418 (D.C. Cir.), cer. den. 355 U.S. 822, reh. den. 

355 U.S. 900, 357 U.S. 923. 

Comparison of petitioner's cose with the foregoing decisions. 

Petitioner's case is weaker than that of plaintiff in any of the 
decisions cited above, for two reasons: 

1. Virtually all those cases were decided on demurrer or 
motion to dismiss, i.e., taking the allegations of the complaint 

at utmost value. The instant case was decided with the benefit 

of uncontradicted factual clarification on motion for summary 
judgment. 

2. In many of the decisions, as in the automobile dealership 
cases or the Kraft-Phenix Cheese case, the result of the "con

spiracy" was to create a sole dealership in a given area of a par
ticular brand. Yet it was held that the competition with other 

brands negatived a monopoly. This accords with the decision in 

United States v. E. I. du Pont de Nemours & Co., 351 U.S. 377 
(the Cellophane case) that competition must be judged in the 

light of all products competing for the same consumer's dollar.22 

It said (p. 393) : 

"* * * this power that, let us say, automobile or soft-drink 
manufacturers have over their trademarked products is not 
the power that makes an illegal monopoly. Illegal power 

22. While the Court divided in that case on the issue whether cello
phane w~s in competition with other types of packaging materials, there 
was no disagreement on the principle. 
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must be appraised m terms of the competitive market for 
the product." 

So also in Northern Pacific R. Co. v. United States, 356 U.S. 1 at 
7, this Court observed that 

"if oLe of a dozen food stores in a community were to refuse 
to sefil flour unless the buyer also took sugar it would hardly 
tend o restrain competition in sugar if its competitors were 
read and able to sell flour by itself." 

In the resent case, not only were there countless competing 

brands wi ely handled, but the same brands are being sold by 

hundreds of other retailers in San Francisco. 

D. "PUBLIC INJURY" AND THE RADOVICH CASE. 

As a result of this Court's decisions discussed at pp. 28, 29, 

supra, su~ as the Corn Products case, one of the expressions which 

emerged il1' the cases and is repeated almost daily as new deci

sions are r~ndered is that there must be a "public injury" in order 

for there tb be a violation of the Sherman Act, and that the Act 
cannot be invoked in aid of a merely private controversy. This was 

but a compendious mode of expressing the principle stated more 

elaborately in Apex Hosiery Co. v. Leader, supra, that to consti

tute a "restraint of trade" a restriction on trade must have certain 

effects on the market. Or it may be a cryptic mode of expressing 

the principle that restraints must be unreasonable. But it is a con

venient and compact way of saying that one may not sue under 

the Sherman Act for damages flowing from a conspiracy unless 

there has been a violation of the Sherman Act and that not all 

conspiracies violate that Act because not all restrictions on trade 

are restraints of trade or otherwise fall under its purview. 

Virtually all of the decisions cited at pp. 36 to 41, supra hold 

this requirement of "public injury" to be elementary.23 Many other 

23. Glenn Coal Co. v. Dickinson, 72 F.2d 885 ( 4 Cir.) contains a 
review of the authorities prior to 1930. 
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decisions rendered prior to Rttdovich v. National Football Leagtte, 

352 U.S. 445, did the same.24 And in the District Court petitioner 

conceded that a public injury was necessary.25 

But petitioner now claims that this Court swept this settled 

requirement out of the law in Radovich v. National Football 

League, 352 U.S. 445, and worked an "invalidation of the doctrine 

of 'public injury' " (Br 28). 

No lower court has shared petitioner's view of what Radovich 

held, for the decisions stating and applying the requirement of a 
public injury have continued to flow from the courts. Thus in 

Miller Motors v. Fot'd Motor Co., 252 F.2d 441 ( 4 Cir.), Judge 

Sobeloff said (pp. 447, 448): 
"Therefore, there being no showing of any public injury 

resulting from a restraint of commerce in automobiles or 
advertising, it cannot be said that the Sherman Act has been 

violated. * * * 
"* * * The hybrid nature of a private antitrust suit dic

tates that, to succeed, the plaintiff must prove not only that 
---

24: E.g.: Konecky 1J. fewiJh Press, 288 Fed. 179, 182 (8 Cir. 1923); 
BroSTous 1J. Pepsi-Cola Co., 155 F.2d 99, 104 (3 Cir. 1946); lnterboro11gh 
News Co. v. Cui•tis Publishing Co., 225 F.2d 289 (2 Cir. 1955), aff'g 127 
F. Supp. 286 (S.D.N.Y. 1954); Schwing Motor Co. v. Hudson Sales Corp., 
138 F. Supp. 899, 903 (D. Md. 1956), aff d 239 F.2d 176 ( 4 Cir. 1956), 
cer. den. 355 U.S. 823 (1957) ; Northern California Monument Dealers 
Asln v. Interment Ass'n, 120 F. Supp. 93, 95 (N.D. Cal. 1954) ; Brenner 
v. The Texas Company, 140 F. Supp. 240, 243 (N.D. Cal. 1956). 

~5. "The Court: Well, all that I was endeavoring to do, Mr: Gold
st~in, was to get the question down to a somewhat simple basis. The 
private right in antitrust arises out of the private damage because of the 
public wrong. 

Mr. Goldstein: Yes, sir . 
. T~e Court: In other words, it doesn't arise out of a private wrong; 
it anses out of a public wrong. 

Mr. Goldstein: There must be as I have conceded, there must be some 
public interest. ' 

The Court: And the private individual where there is a public wrong 
h'.'-5 only a cause of action when he can show that the public wrong caused 
him some damage. 

Mr. Goldstein: Yes, sir." (R. 145-146) 
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the d endant has infringed one or more of the antitrust laws 
to the public injury, but also that such infringement has re
sulted in private injury to the plaintiff in its business or 
prope ty." 

In Rigg Washington County Medical Society, 249 F.2d 
266, 268 ( Cir.), cer. den. 355 U.S. 954, it was said: 

"* * the complaint is confined to plaintiff's private 
medic l practice." It charges no economic burden on the pub
lic by eason of the alleged acts of the defendants. There is 
no ch rge that the rejection of plaintiff's application for 
memb rship in the Washington County Medical Society re
sulted in the raising or fixing of fees charged the public by 
other hysicians. There is no allegation in the complaint 
remot ly suggesting that the acts of defendants cast any 
burd~ upon interstate commerce. * * * Plaintiff has not 
been revented from practicing his profession, but in the 
final a alysis his complaint is that he could practice it more 
profita ly but for the acts of the defendants. The Sherman 
Anti-Tr ust Act was not primarily to protect the individual 
but to protect the general public economically, and a pri
vate p rty may not recover under the act unless there has 
been an injury to the general public economically." 

Other recent decisions of courts of appeals are Rogers v. Douglas 
Tobacco Board of Trade, 244 F.2d 471, 483 (5 Cir. 1957), and 
Miller v. Town of Suffield, 249 F.2d 16, 17 (2 Cir. 1957) cer. den. 

356 U.S. 978. 
Decisions of the D istrict Court to the same effect since Radovich 

are numerous. In Nelligan v. Ford Motor Co., 161 F. Supp. 738, 

it was said (p. 745) : 
"Firmly ingrained in anti-trust law is that before a pl~

tiff may recover in a treble damage suit, he must show public 
injury." 

In Sandidge ;. Rogers, 1958 Trade Cases, Para. 69,191 (S.D. Ind. 

Oct. 15, 1958), granting summary judgment, the court said: 
"The facts in these proceedings disclose that the plaintiff 

has been damaged in her business and her property but the 
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facts in no respect affect either the consuming public, or 
competition in the relevant market nor does it tend to do so." 

Still other decisions are Radiant Burners, Inc. v. American Gas 

Asm. 1958 Trade Cases, Para. 69,173 (N.D. Ill. Oct. 8, 1958) , 

Sperry Rand Corporation v. Nassau Research and Development 

Associates, 152 F. Supp. 91, 95 (E.D. N.Y. 1957) and Delaune 

v. Hibernia National Bank of New 01-leans, 1958 Trade Cases 

Para. 69,123 (E.D. La. 1958). 
We turn to the Radovich case itself. The prime question there 

was whether football, like baseball, is immune from the Sherman 

Act.26 That question does not concern us. As petitioner states (Br. 

20)the Radovich petition for certiorari presented a second ques
tion, viz.-

"Whether a complaint for injuries by a private party under 
Section 4 of the Clayton Act is sufficient if it states violations 
of the ami-trust laws and injury thereby?" 

But the patent answer to a question such as that is "yes"; if a 

complaint states a violation of the antitrust laws with injury there

from, it is sufficient. The ouestion starts on the basis that the kind 
1 

of restraint there charged was a violation; that is, that it would 

have sustained a suit by the government. And respondents there 

conceded this to be true, once it was assumed that football came 
within the Act. But they contended that in addition to alleging 

facts showing a violation of the Sherman Act, a complaint by a 

private party had to allege something more about public injury.27 

26 ... The Court said (352 U.S. at 447): . . 
We granted certiorari, 352 U.S. 818, in order to clanfy the apph· 

cation of the Toolson doctrine and determine whether the business 
of football comes within the scope of the Sherman Act." 

.27'. Petitioner's brief here (p. 21) correctly quotes from respondents' 
brief in the Radovich case thus: 

"H~nce, to state a' claim for relief, a complaint must allege facts 
which would establish that the violations of the Sherman Act by 
which plaintiff allegedly has been damaged, are of such nature that 
the public itself has sustained a substantial injury." 
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This was an attempt to go beyond the teaching of Apex Hosiery 
Co. v. Le~er, supra. 

We nei d but compare the facts of the Radovich case with the 

present. tol ~ee how wide!~ different they .are: In the first place, the 
complatn tn the Radovich case was dismissed on a motion di

rected to the pleading alone. Consequently, the sole test of the 

sufficien of plaintiff's case was the allegations of his complaint.28 

In the pr sent case dismissal was upon motion for summary judg

ment, in which undisputed facts were adduced to control and 
clarify th~ pleading. 

In the fadovich case, this Court said (352 U.S. 445, 448): 
'·s· nee the complaint was dismissed its allegations must be 

takem by us as true. It is, therefore, important for us to con
sider what Radovich alleged." 

\"<!hat the Radovich complaint alleged, according to this Court's 

opinion (pp. 448, 449), is that the blacklist which there injured 
the plaintiff 

"was! the result of a conspiracy among the respondents to 
mon~ polize commerce in professional football among the 
States. The purpose of the conspiracy was to 'control, regu· 
late and dictate the terms upon which organized professional 
football shall be played throughout the United States' * * *· 
It was part of the conspiracy to boycott the All-America Con· 
f erence and its players with a view to its destruction and thus 
strengthen the monopolistic position of the National Foot· 
ball League. 

* * * 
"* * * Each team uses a standard player contract which 

prohibits a player from signing with another club without 
the consent of the club holding the player's contract. These 
contracts are enforced by agreement of the clubs to ~Jack· 
list any player violating them and to visit severe penalties on 
recalcitrant member clubs." 

28. Petitioner argues (Br. 23) that the Rttdovich case was dis~isse<l 
after answers had been filed. But since it was disposed of on motion to 
dismiss, only the complaint could be considered. 
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Thus the Radovich conspiracy was not aimed at the lone plain

tiff. He was incidental. It was a conspiracy to monopolize a whole 

industry, to boycott a whole conference and all its players, so as 

to destroy the competition of the entire conference and thereby to 

produce a monopoly of all professional football in a single con

ference. Confronted with these wide allegations, the Court said 

(p.453): 
"While the complaint might have been more precise in its 
allegations concerning the purpose and effect of the conspir
acy, 'we are not prepared to say that nothing can be extracted 
from this bill that falls under the act of Congress* * *'" 

Petitioner refers to the briefs in the Radovich case.29 They are 

indeed revealing. Radovich' s opening brief in this Court stated 

(p. 9): 
"In issue here is whether the complaint alleges conduct 
exempt from the antitrust laws and whether the complaint 
should set forth matters which show an adverse effect on the 
public, other than that pleaded." 

Thus the issue presented was whether the allegations of the par

ticular complaint showed a sufficient adverse effect on the public. 

Radovich' s brief further stated (p. 11) : 

"Petitioner's complaint is readily within the antitrust laws. 
Under his allegations of respondents' attempted domination 
and control of football, ruination of the All America Confer
ence, and elimination of competition, petitioner has raised 
his action in the context of a general and overall destruction 
of competition in the football business." 

His reply brief gave the same explanation of his complaint. It 
stated (p. 8) : 

"Petitioner has alleged that he was injured as part of a plan 
to monopolize the business of football by exclusion of the 
All-America Conference, by the elimination of competition 

---
29· Briefs in No. 94, U.S. Supreme Court, October Term, 1956. 
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betwfe~ .the two sets of defendants and by the elimination of 
com etttion between the constituent members of each league." 

Again (p. 9): 
" I jury to petitioner was clearly imposed as part of the 

plan to fight the All America Conference * * * 
"This action unmistakenl y [sic] concerns a period of time 

whe~ the respondents were engaged in the monopolization 
of 't9e business of football and a 'trade war' against the All 
Ame,ica Conference." 

In shor , the case was one of injury sustained by a particular 

plaintiff a part of. and incidental to a conspiracy of broader pur· 

pose fallil directly within the meaning of "restraint" as explained 
in Apex osiery Co. v. Leader, supra, and is poles apart from 

the instant case. 

This Court's opinion in Radovich showed no purpose to depart 

from the ~eachings of Apex Hosiery Co. v. Leader. It reasserted 

them and 'simply held that the complaint in that case met those 

tests. In hJ°lding the complaint to be sufficient, it said in footnote 

10 (p. 453~: 
"In Apex Hosiery Co. v. Leader, 310 U. S. 469 (1940) 

this Court said: 'The end sought was the prevention of 
restraints to free competition in business and commercial 
transactions which tended to restrict production, raise prices 
or otherwise control the market to the detriment of pur· 
chasers or consumers of goods and services, all of which 
had come to be regat"ded as a special form of public injury.'" 
(Emphasis is the Court's.) 

Other than the element of injury to himself, the private litigant 

need prove no more than would the government in a public pros· 

ecution. But "public injury" is still a sine qua non of the element 
of violation. As stated by the Court of Appeals in its opinion here 

(R. 173-174): 
"However, the private right is not a remedy for a private 

wrong created by federal law. The private right is a method 
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of enforcing public rights and thereby providing additional 
means of enforcing the prohibitions of the statute. * * * 
Before there can be any ·forbidden practices' there must be 
an improper restraint of trade or commerce; once this is 
established or reasonably put in issue, the private right and 
the consequent private protection arise. Without the pro
hibited restraint, there is no private right for there has been 
no violation, i.e., there has been no conduct of defendants, 
which is or conceivably could be injurious to the public 

. welfare. * * * [plaintiff} need not allege, additionally, that 
the public has been injured by defendants' conduct. But to 
have the prohibited restraint there must be facts from which 
it can be determined that the 'conduct charged * * * was 
reasonably calculated to prejudice the public interest by 
unduly restricting the free flow of commerce.' (Kinnear
Weed Corp. v. Humble Oil & Refining Co., S Cir., 1954, 214 
F.2d 891.)" 

Pleading not involved. 

The present case is not concerned with modes of pleading. 

A complaint need not use the words "public injury", for the law 
is not concerned with formalisms or formulae. I t is enough if it 

charges a kind of restriction on trade that has an injurious effect 

on the public. Some kinds of restrictions, like price-fixing, of their 

very nature are regarded by the law as having that kind of effect. 

But unless the restriction involved is of that kind, proof addressed 
to the consequence on the public in the market is material. 

E. AN ALLEGED CONSPIRACY DOES NOT BECOME ILLEGAL BY LABELING 
IT A "BOYCOTT". . 

Both petitioner (Br. 29, 37, 38) and the Solicitor General (Br. 
4, 10) argue that a "group refusal to deal" is, without more, a vio
lation of the Sherman Act per se. This they do by a supposed 

syllogism. As the first premise they call a joint refusal a "boy

cott"; as a second premise they say that a "group boycott" is 
illegal per se. This is mechanical law, and there is neither sub
stance to it nor authority to support it. 
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As rel arked by a District Judge of large experience in antitrust 
matters, Judge Y ankwich, in Encore Stores, Inc. v. May Depart· 
ment Sto ·es Co., 164 F. Supp. 82, 85 (July 7, 1958, S.D. Cal.): 

"C~lling the action of the defendants and their alleged co
con p1rators a 'boycott' of the plaintiff no more settles the 
pro_ lem than the similar attempt of the Government in 
Un ted States v. 20th Century-Fox Film Corporation, supra, 
to all the refusal of the motion picture companies to sell 
fil s for television ·a boycott'." 

As th Court of Appeals here said, after analyzing the mes 
(R. 176): 

"~l~~nti~ cites us many cases involving group boycotts, ~is
cn~matlon, and the use of large scale buying power to dnve 
out a competitor. And he supplies us with many quotations 
whi h at first blush appear to support his position. But each 
of lf s authorities involves factual situations entirely different 
fro~ the one before us; factual situations in which the ran· 
do phrases picked by plaintiff are proper and not inaccu
rate they do not, however, support the contentions made 
here" 

Once again, the basic fact of the present case is to be reiterated: 

This case concerns but one store out of hundreds; the alleged 

conspiracy was not aimed at a class but at petitioner, alone, and 
had no other consequence. It was part of no broader restrictive 

scheme or purpose. In Ruddy Brook Clothes v. British & Foreign 
Marine Ins. Co., 195 F.2d 86 (7 Cir.), cer. den. 344 U.S. 816, the 

court, rejecting the argument (p. 88) that "a combined refusal to 
deal constitutes under all circumstances a prohibited restraint, that 

public injury inevitably follows and that the amount of commerce 

is immaterial", said (p. 90) : 
"The effect upon competition, like that upon the ~ow of 
commerce was 'de minimis·' it could have had no appre· ' ' . 
ciable' effect upon either. The restraint asserted was as 1m· 
potent in its relation to either commerce or competition as a 
lighted match to the temperature of all outdoors." 
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The opinion of the District Court in the Ruddy Brook case had 

said, 103 F. Supp. 290, 291 (N.D. Ill.): 
"It is clear from the allegations of the complaint that plain
tiff is concerned only with a single, isolated incident involving 
plaintiff and defendants, and has completely failed to suffi
ciently plead that the public has been, or may be, affected in 
any way by defendants' alleged conduct. * * * In other 
words, the net effect of the entire complaint is that the de
fendants have succeeded in boycotting a single business 
concern and have eliminated competition among themselves 
only insofar as it relates to the sale of fire insurance to that 
one business concern." 

The contention that every joint refusal to sell is (1) a group 

boycott and (2) that every group boycott is a per se violation of 

the Sherman Act is unsound in both its premises. 

1. A boycott is a joint refusal to deal with one In order to coerce him to 
desired conduct: There was no such refusal her~. 

While the word "boycott" has sometimes been used loosely to 
described a group refusal to deal with another, its true meaning is 

that of group refusal to deal with one or more as a means of 
coercing them to follow the wishes of the group, as, for example, 

to compel those coerced to join a price-fixing scheme or to prevent 
them from dealing with third persons.30 Judge Taft, in Toledo, 

30. Thornton "Combinations in Restraint of Trade" (W. H. Ander
son Co., 1928) p. 950: 

"§ 606b. Boycott Defined.- A boycott has been defined as a 
combination of many to cause a loss to one person by coercing 
oth~rs, against their will, to withdraw from him their beneficial 
b~siness intercourse, through threats unless others do so, the man.y 
will cause similar loss to them. It has also been defined as a combi
nation of several persons to cause a loss to third persons by causing 
others, against their will, to withdraw from him their beneficial 
bus.iness intercourse, through threats that, unless a com~lia~ce wi!h 
their demands be made, the persons forming the combination wtll 
cause loss or injury to them; or an organization formed to exclude 
a P.erson from business relations with others by persuasion, intimi
dation and other acts, which tend to violence, and thereby cause 
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A.A. & ti.M. Ry. Co. v. Pennsylvania Co., 54 Fed. 730, 738 (C.C. 
N.D. 0~10) said that this is the meaning: 

"* * * As usually understood, a boycott is a combination 
of . any to. cau~e a loss. to one person by coercing others, 
aga.i st theu w1ll, to withdraw from him their beneficial 
busi ess intercourse, through threats that, unless those others 
do s , the many will cause similar loss to them." 

In the ca es in which a group refusal has been held illegal as 
violating he Sherman Act, the term "boycott" was used in Judge 
Taft's sen e; that is, a joint refusal to deal with persons in order 
to coerce hem into conforming to the wishes of the boycotters. 

There as no "boycott" here. Respondent Hale allegedly re
fused to 1eal with the supplier-respondents in order to compel 
them to c4nform to Hale's wishes, but Hale's refusal to deal with 
the supplif rs was entirely unilateral; it was not in concert with 
anyone. The alleged concerted action consisted of the refusal of 

the suppli~rs to sell to petitioner, but this refusal was not to 
coerce pet tioner to do or refrain from doing anything; it was 
simply a efusal to deal. Had respondents refused to deal with 
petitioner so long as he failed to conform to one or another mar-

him, through fear of resulting injury, to submit to dictation in the 
management of his affairs." 

Bouvier's Law Dictionary: . 
"A confederation, generally secret, of many persons, whose mt~nt 

is to injure another by preventing any and all persons from doing 
business with him through fear of incurring the displeasure, persecu· 
tion, and vengeance of the conspirators." 

Anderson's Law Dictionary: 
"A combination between persons to suspend or discontinue deal

ings or patronage with another person or persons because of re~usal 
to comply with a request made of h im or them. The purpose 1s to 
constrain acquiescence or to force submission on the part of thd 
individual who, by noncompliance with the demand, has rendere. 
himself obnoxious to the immediate parties, and, perhaps, to theu 
personal and fraternal associates." 

A boycott may be legal or illegal under non-federal and common law 
principles of tort law depending on the facts and not the label, and the 
cases referring to boycotts must be read with this in mind. 
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keting practice they desired, this might be called a boycott; but 

that is not this case.81 

2. It is not the joint refusal to deal that constitutes illegality but its purpose 
or effKt. 

But assuming that any refusal to deal is a "boycott", the con

tention that it is always illegal per se lacks merit. 
To be a violation of the Sherman Act, any joint refusal to deal 

must meet the test of Apex Hosiery Co. v. Leader, supra. If it is 

accompanied by the added factor of a purpose to coerce the boy

cotted parties to conform to the will of the boycotters, i.e., if it is 

a boycott in the Taft sense, the added factor may tend to supply 

the element of public injury required by the Apex case. Again, if 

the boycott is of a whole class of people, this element may be pres

ent. But if the "boycott" is of a single person, the conspiracy falls 
or does not fall within the Act depending on whether the neces
sary element of public injury can be found in other facts. 

In support of the contention that a group boycott is illegal 
per se, petitioner and the Solicitor General cite Binderup v. Pathe 
Exchange, 263 U.S. 291, Fashion Originators' Guild v. Federal 
Trade Commission, 312 U.S. 457, United States v. Columbia Steel 
Co., 334 U.S. 495, Kiefer-Stewart Co. v. Joseph E. Seagram & 
Sons, 340 U.S. 211, Times-Picayune Pub. Co. v. United States, 345 

U.S. 594, and Northern Pacific R. Co. v. United States, 356 U.S. 1. 

A boycott was involved in only the first two of these cases, and in 

each the target was the public, injured by an attempted fixing of 

.. 31. . The Solicitor General's brief contains an argument that if a public 
1niury 1s necessary to a violation of the Act 

"those bent on restrictive trade policies would be enabled to pursue 
those policies at large by making a few conspicuous examples of 
nonconforming individual traders" (p. 13). 

J:lad it been charged or proved that the respondents were "bent on restric
tive trade poli~ies" and had acted against petitioner as an example to whip 
0~~r traders into line to conform to respondents' wishes, this would be 
ab iffer.ent ~ase. But that was not charged, was not proved, and is wholly 
a sent in this case. 
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pricior working a monopoly. None of these cases supports peti· 
tion 's contention, and, as we shall see (pp. 60-63, infra) lower 

cour in other cases have rejected the very assertion about the 

pur~rt of these decisions made by petitioner. But first we exam· 

ine t ese decisions directly. 

In Binderup v. Pathe Exchange, 263 U.S. 291, the plaintiff 

oper ted a chain of motion picture theatres in Nebraska (p. 301), 

and ef endants were distributors. As the Court said (pp. 302, 

303)l 
r'The complaint further alleges that these distributors control 
the distribution of all films in the United States and that the 
~lnzs cannot be procured from others. * * * It is alleged that 

* * the Omaha Film Board of Trade was organized for the 
urpose of enabling these distributors to control prices and 
ictate terms to their patrons in Nebraska and other States." 

This he Court repeated (p. 311) : 
' The distributors, * * * controlled the distribution of all 

lms in the United States and the exhibitor could not procure 
em from others. The direct result of the alleged conspir· 

cy and combination not to sell to the exhibitor, therefore, 

1 
as to put an end to his participation in that business." 

Thus the Bindetup case was not only a monopoly case but a case of 

a conspiracy having price fixing as its object and directed at a class. 
Fashion Originators' Guild v. Federal Trade Commission, 312 

U.S. 457, involved a trade association and combination of manu· 
facturers, sellers and distributors of women's garments and tex

tiles to destroy the competition of the entire class of manufac
turers who copied designs. The boycott and refusal to sell to retail
ers who sold garments made by the other manufacturers was but 

a tool to the end. By the boycott they compelled 12,000 retailers 
throughout the entire United States to agree not to buy from any 
manufacturer who copied designs. There were 176 manufacturers 

who were Guild members, they occupied "a commanding position 
in their line of business" and since "most retail dealers (had) to 

stock some of the products of these manufacturers," the power of 
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the combination was great (p. 462) . The purpose and consequence 

of the conspiracy was to put out of business a whole class of com

peting manufacturers and thus to remove a source of supply to the 

public. The boycott was such in the strictest sense of the Taft 

definition (p. 52, supra). 
That the case is not relevant is shown by its citation, on the 

subject of boycotts, of Eastern States Lumber Ass'n v. United 

States, 234 U.S. 600, where a nation-wide association of retail 

dealers combined to boycott all wholesale lumber dealers who sold 

anywhere directly to the customer. Cases of mass boycotts, affect

ing large numbers of manufacturers and dealers, simply have no 

application to a case such as the present, as is epitomized in the 

passage from Neumann v. Bastian-Blessing Co., 70 F. Supp. 447, 
quoted at pp. 39, 40, supra. In both the Shotkin and Feddersen 

cases, pp. 36-38, supra, the court cited the Fashion Originators' 

case, and then, applying the law to the facts, similar to those in 

the present case, held that there was no cause of action under the 
Sherman Act. 

The other decisions of this Court cited on the subject did not 

in fact involve boycotts but contain passing reference to boycotts 

or refusals to sell. The earliest is United States v. Columbia Steel 
Co., 334 U.S. 495, where the Court said (p. 522) : 

"For example, where a complaint charges that the defendants 
have engaged in price fixing, or have concertedly refused to 
deal with non-members of an association,21 or have licensed 
a patented device on condition that unpatented materials be 
employed in conjunction with the patented device, then the 
amount of commerce involved is immaterial because such 
restraints · are illegal per se. Nothing in the Yell ow Cab case 
supports the theory that all exclusive dealing arrangements 
are illegal per se. 

"21A . 
ssocrated Press v. United States, 326 U.S. 1; Eastern 

States Retail Lumber Dealers' Association v. United States, 
~34 ~.S. 60.0'. Montague & Co. v. Lowry, 193 U.S. 38. See 

ashron Orrgrnators' Guild v. Federal Trade Comm'n 312 
U.S. 457." ' 



56 
I 

It wi 1 be seen that the reference here to refusal to deal is to a re· 

fusal to deal with "non-members of an association", i.e., a refusal 

dire ed against a whole class of persons. And all four of the cases 

cited to the proposition are of that nature. For example, in the 
Asso iated Press case, 

'The heart of the government's charge was that appellants 
ad by concerted action set up a system of By-Laws which 
rohibited all AP members from selling news to non-mem· 
ers and which granted each member powers to block its 
on-member competitors from membership." (326 U.S. 1, 4) 

And y contrast to the facts of this case (p. 13): 
' Inability to buy news from the largest news agency, or any 

ne of its multitude of members can have most serious effects 
n the publication of competitive newspapers* * *." 

If the Court had meant to hold that mere concert of two or more 

not t deal with another was illegal per se, it would have been 

unnec ssary to discuss the peculiar nature of the news publishing 

businers. 
Wei have already seen that both the Eastern States case and the 

Fashion Originators' case were boycotts of a whole class. The 
next case cited in the Columbia Steel case--Montague & Co. v. 
Lowry-vividly illustrates that fact. It involved a conspiracy of tile 

manufacturers in the United States and six San Francisco tile 
dealers : "In its scope it included * * * every manufacturer of tiles 

wherever situate in the United States * * *" (115 Fed. 27, 29). 

The Court epitomized the situation thus (193 U.S. 38, 45): 
"It is not the simple case of manufacturers [note the plur~l] 
of an article of commerce between the several States refusmg 
to sell to certain other persons. The agreement is .b~tw~n 
manufacturers and dealers belonging to an assoc1at1on ID 

which the deal~rs agree not to purchase from manufacturers 



57 

not members of the association, and not to sell unset tiles to 
any one not a member of the association for less than list 
prices, which are more than fifty per cent higher than the 
prices would be to those who were members, while the manu
facturers who became members agreed not to sell to any one 
not a member, and in case of a violation of the agreement 
they were subject to forfeiting their membership. By reason 
of this agreement, therefore, the market for tiles is, as we 
have said, not only narrowed but the prices charged by the 
San Francisco dealers for the unset tiles to those not members 
of the association are more than doubled." 

Thus all manufacturers were forced to join the association by a 

boycott of the whole class of those who did not; this in turn de

prived the whole class of non-member dealers of a source of 

supply, and all to the end and purpose of fixing prices. 

Kiefer-Stewart Co. v. Joseph E. Seagram & Sons, 340 U.S. 211, 
is cited by petitioner for the sentence (p. 214): 

"Seagram and Calvert acting individually perhaps might have 
refused to deal with petitioner or with any or all of the 
Indiana wholesalers. But the Sherman Act makes it an of
fense for respondents to agree among themselves to stop 
selling to particular customers." 

But the Court was not stating a universal rule; it was speaking of 

"Seagram and Calvert", i.e., two parties conspiring for the pur
poses involved in that case. The case was one of "agreement 

among competitors to fix maximum resale prices of their products" 
(p. 213), where "the complaint charged that respondents had 

agreed or conspired to sell liquor only to those Indiana whole
salers who would resell at prices fixed by Seagram and Calvert, 

and that this agreement deprived petitioner of a continuing supply 
of liquor to its great damage" (p. 212). Thus plaintiff was but 

one of a class injured by the archetype of illegal conspiracy, one 



58 

to fix 
1 
rices to the public. The case is like United States v. Frank

furt istilleries, 324 U.S. 293, which neither petitioner nor the 

Solicit r General cites. That case involved a price-fixing conspiracy 

with a boycott to coerce all who would not conform. 

The next citation chronologically, Times-Picayune Pub. Co. v. 
Unite States, 345 U.S. 594, involved no problem similar to any

thing ere; it was a "tie in" case, and defendants' conduct was held 

e illegal. It is cited by petitioner because of the statement 
(p. 64 ) : 

"Consequently, no Sherman Act violation has occurred 
u1 less the Publishing Company's refusal to sell advertising 
s ace except en bloc, viewed alone, constitutes a violation of 
t e Act. Refusals to sell, without more, do not violate the 
la . Though group boycotts, or concerted refusals to deal, 
cl arly run afoul of § 1, Kiefer-Stewart Co. v. Seagram & 
S ns, 340 U.S. 211, 214 (1951); Associated Press v. United 
St tes, 326 U.S. 1 (1945); see United States v. Columbia 
St el Co., 334 U.S. 495, 522 (1948), different criteria have 
lo g applied to qualify the rights of an individual seller." 

The C urt was addressing itself to refusals to sell to any one ex· 

cept o certain restrictive conditions. And the cases cited to the 
quoted statement are those already discussed. No one reading the 

Times-Picayune case can escape observing its profound emphasis 

on effects on the "marketplace" (p. 605) or the need that the 

seller enjoy a monopolistic position for the tying product (p. 608) 
or that a "'substantial' volume of commerce" in the tied product 

be restrained (p. 607) or that competitors be foreclosed from a 
"substantial market" (p. 610) or on the necessity that the "volume 

of commerce affected [be} not 'insignificant or insubstantial'" 

(p. 610). A case involving more "insignificance" than the present 

could hardly be imagined. 
The last of the citations of petitioner and the Solicitor General 

is Northern Pacific R. Co. v. United States, 356 U.S. 1. It involved 
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no boycott or joint refusal to sell ;32 the sole reference is in a pass

age (seep. 34, supra) where the Court, in explaining the rule of 

per se unreasonableness, said (p. 5): 
"Among the practices which the courts ·have ~ereto~ore 
deemed to be unlawful in and of themselves are pnce fixmg, 
United States v. Socony-Vacuum Oil Co., 310 U.S. 150, 210; 
division of markets, United States v. Addyston Pipe & Steel 
Co., 85 F. 271; aff'd 175 U.S. 211; group boycotts, Fashion 
Originators' Guild v. Federal Trade Comm'n, 312 U.S. 457; 
and tying arrangements, International Salt Co. v. United 
States, 332 U.S. 392." 

The authority cited in this passage with respect to "group boy

cotts" is the Fashion Originators' case, and that case, we have seen, 
related to "boycott" in its true sense of a coercion on an entire 

class to produce consequences injurious to the public. 
It will be observed further that the term used is not "boycott" 

but "group boycott". Since "boycott" itself means combined action 

by two or more, and since the term "group boycott" is presumably 

not a tautology but was used to signify something more than 

"boycott", it would seem to signify not a boycott by a group but 

the boycott of a group; that is, a boycott directed against a class 
of persons. This is the factual setting of the cases in which the term 

"group boycott" is used and in the other cases where a joint refusal 

has been held illegal. 

32. ~ike International Salt Co. v. United States, which it cites, North
ern Pacific R. Co. v. United States, is a tie-in case. Northern Pacific 
owned several million acres of land, of which, necessarily, it had a 
monopoly, and leased the land on a host of arrangements requiring ship· 
ment o.n Northern Pacific alone. Thereby it excluded all transportation 
competitors, and the consuming public, the l~ssees of the land, were 
~f uded from access to all other suppliers of transportation. International 
ha J· the country's largest producer of salt for industrial uses (p. 394), 

1 
a ~ patent ~?nopoly on certain salt dispensing machines, which it 
ea~e on cond1tion the lessee use its salt. The tie-in excluded all com

petmg salt manufacturers from a market consisting of over 900 lessees. 
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The un erstanding by the lower courts of this Court's decisions. 

Th se various decisions of this Court have more than once been 
cited o lower courts as authority for a .Bat rule that any joint re· 
fusal o deal is illegal per se. The contention has uniformly been 

reject d. In Hudson Sales Corp. v. Waldrip, 211 F.2d 268 (5 Cir.), 
cer. d n. 348 U.S. 821, the Court said (footnote 10, p. 273): 

"Keifer-Stewart Co. v. Joseph E. Seagram & Sons, 340 
. S. 211, 71 S. Ct. 259, 95 L. Ed. 219; and * * * are not 

a all to the contrary. * * * the first head note in Kiefer· 
S ewart reads, 'An agreement among competitors in inter· 
s ate commerce to fix maximum resale prices of their products 
v olates the Sherman Act.' " 

A f 11 elucidation of the subject appears in Interborough News 
Co. v. Curtis Publishing Co., 127 F. Supp. 286 (S.D. N.Y.), af

firmed in 225 F.2d 289 (2 Cir. 1955), where plaintiff charged 

defend nts with conspiracy not to deal with him. A motion to 

dismiss was granted at the close of plaintiff's case,83 overruling 

the sa1f e mechanical argument as made by petitioner here. The 

Court If Appeals said (pp. 293, 294) : 
"The nub of the matter is that the peculiar features of 

sc emes for price fixing and elimination of competition * * * 
are wholly absent here. 

* * * * * * * 
"These observations also suffice to dispose of the claim 

that there was an illegal boycott and therefore a per se vio· 
lation of the Sherman Act. * * * 

"Other authorities on which plaintiff leans heavily furnish 
no support to plaintiff's contentions because in each of the~ 
there was some f ea tu re of price fixing or stifling of compett· 
tion. * * * Fashion Originators' Guild v. Federal Trade 
Commission, 1941, 312 U. S. 457, 668, 61 S. Ct. 703, 85 L. 

33. Dismissal at the close of a t>laintiff's proof is a direc_ted verdict 
(R.C.P. Rule 50a), and a summary 1udgment is proper if a directed ver· 
diet would be proper on the same facts. Marion County Coop. A_u'n ti. 

Carnation Co., 214 F.2d 557 (8 Cir. 1954} ; Bymes 11. Mutual Life Im. 
Co. of New York, 217 F.2d 497, 501 (9 Cir.). 
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Ed. 949; Keifer-Stewart Co. v. Joseph E. Seagram & Sons, 
Inc., 1951, 340 U.S. 211, 71 S. Ct. 259, 95 L. Ed. 219." 

The District Court had said (127 F. Supp. 286, 300-301): 

"Plaintiff's abstract proposition of law urged in this case 
that a 'boycott' by others of even one person engaged in 
interstate commerce is now to be deemed a per se violation 
of § 1 of the Act, and that no inquiry need be made in such 
case as to the substantiality of the restraint imposed by the 
boycott on the affected commerce, appears, at first glance, 
to be supported by the more recent decisions of the Supreme 
Court. [Citing Times-Picayune, Kiefer-Stewart and the Co
lumbia Steel cases] However, I have doubt that such all
encompassing condemnation of group refusals to deal, as 
plaintiff urges, was intended by those cases. On analysis, it 
seems that the boycott itself UJas not condemned as an un
reasonable restraint of trade in each of those cases, but rather 
the Court condemned either what was sought to be accom
plished by the concerted refusals to deal or what was the 
necessary result thereof. Hence, branding of defendants' acts 
a 'boycott' and therefore a per se violation of the Act is 
not justified by a mere showing of the refusal by defendants 
to deal with plaintiff and their choice to deal with the 13 
competing wholesalers.'' 

''The 'purpose' of the accused agreement, i.e., the result 
sought to be achieved, is decisive in determining liability to 
a party claiming to be injured by reason of the claimed vio
lation of § 1_. 

* * * * * * * 
· "The final test to be applied * * * to determine whether 

§ 1 of the Sherman Act was violated is whether the def end
ants' several refusals to deal with plaintiff necessarily had 
or will have any substantial pernicious effect on the com
merce concerned in the sense that an adverse effect therefrom 
will be felt by the public. No such element of public injury is 
proven by the testimony and exhibits in the case. I am not 
pers~aded that as a result of defendants' conduct, the pur
chasmg public had to pay any increase in price, suffered any 
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diminution in. the quality or kind of service prevalent in 
the market prior to the def end ants' acts complained of, or 
that there was any effect resultant from defendants' act 
detrimental to any person but the plaintiff." 

In footnote 13 it analyzed all the prior decisions of this Court 
discu sed above: 

"In Eastern States Retail Lumber Dealers' Ass'n v. United 
States, supra, the refusals to deal were found to in fact 
uppress competition and interfere with the natural Bow 
f commerce, 234 U.S. at page 614, 34 S.Ct. 951, and it 
ppears that they tended toward the creation of a monopoly 
n favor of the members of the association. In Binderup v. 

tathe Exchange, supra, the case was in the Supreme Court 
n appeal from the affirmance of a motion to dismiss the 
omplaint which alleged inter alia that the group refusal 

l
o deal was intended [italics in original J to restrain the inter· 
tate commerce involved. 263 U.S. at page 312, 44 S.Ct. 96. 
n Fashion Originators' Guild of America v. Federal Trade 

<[:omm., supra, the boycott was held to tend toward the crea
~on of a monopol y in the participants. 312 U.S. at page 466, 
~1 S. Ct. 703. In Associated Press v. United States, supra, the 
Court condemned an arrangement or combination 'designed 
to stifle competition', 326 U.S. at page 19, 65 S. Ct. at page 
1424, which was unreasonable in the light of 'the significance 
of the restraint in relation to [the J particular industry'. 326 
U.S. at page 27, 65 S. Ct. at page 1428. In Kiefer-Stewart 
Co. v. Joseph E. Seagram & Sons, supra, the concerted re· 
fusals to deal were condemned not as such but because they 
were the implementation of a 'combination formed for _the 
purpose and with the effect of raising, depressing, fixing, 
pegging, or stabilizing the price of a commodity in inter· 
state or foreign commerce * * * ', which is illegal per se. 
340 U.S. at page 213, 71 S. Ct. at page 260; Times-Picayune 
Pub. Co. v. United States, supra [345 U.S. 594, 73 S. Ct. 
889), dealt with an individual's refusal to deal. The dictum 
'group boycotts, or concerted refusals to deal, clearly run 
afoul of § 1 * * *' is followed by citations to Kiefer-Stewart 
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Co. v. Joseph E. Seagram & Sons and Associated Press v. 
United States, both discussed herein." 

Conspirotles to the injury of a "sin9le trade r". 

As already noted (p. 23, supra), both petitioner and the Solici

tor General seek to phrase the issue in terms of whether a violation 

of the Act can be worked by an injury to a "single trader" (E.g., 

Sol. Gen. Br. p. 5) . This is not the issue. A conspiracy injuring a 

single trader might, on the facts of a particular case, also involve 

injury to the public; for example, if the consequence were to leave 

but one other trader in the market, thereby creating a monopoly, 

or the purpose was to eliminate an obstacle to a price fixing 

scheme. That is precisely the character of the two cases cited by 

the Solitictor General, the Binderup case (discussed, p. 54, supra) 
and Lorain Journal v. United States, 342 U .S. 143. The latter 

was not a conspiracy case, but a case of single party monopoly 

by a newspaper over the mass dissemination of local and national 

news and advertising in its community with 99% of the coverage 

of the community's families. There was no other daily newspaper. 

After another started a radio station, the defendant refused to 

accept advertising from anyone who advertised over the radio 

station, its express purpose and intent being to destroy the station 

completely (pp. 149, 151) . 
"Attainment of that sought-for elimination would auto
matically restore to the publisher of the Journal its substantial 
monopoly in Lorain of the mass dissemination of all news 
and advertising, interstate and national, as well as local. It 
~ould deprive not merely Lorain but Elyria and all surround
ing communities of their only nearby radio station." ( p. 150) 

Furthermore 
' 

"WEOL offered competition by radio in all these fields so 
that the publisher's attempt to destroy WEOL was in fact an 
attempt to end the invasion by radio of the Lorain news
paper's monopoly of interstate as well as local commerce." 
(p.151) 
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The S6licitor General also cites Loewe v. Lawlor, 208 U.S. 274; 

Duplex "Jf.rinting Press Co. v. Deering, 254 U.S. 443; and Bedford 
Cut Stonk Co. v. Joumeymen Stone Cutters' Assn., 274 U.S. 37. 
These wJre the cases of labor disputes that aroused so much con· 

troversy. They were analyzed in Apex Hosiery Co. v. Leader, 310 

U .S. 469 and have no more vitality than Apex left them. In 
the Apex case, the Court described these cases (p. 505, 506): 

* * in Loewe v. Lawlor, 208 U.S. 274 * * * [t]he 
co~ination or conspiracy charged was that of a nation-wide 
lab r organization to force all manufacturers of fur hats in 
the nited States to organize their workers by maintaining a 
boycott against the purchase of the product of non-union 
ma~ufacturers shipped in interstate commerce. * * * by 
whiTh, through threats to the manufacturer's wholesale cus
tom~rs and their customers, the Union sought to compel or 
ind ce them not to deal in the product of the complainants 
* * * This Court pointed out that the restraint was pre
cisel like that in Eastern States Retail Lumber Dealers Co. 
v. qzited States, 234 U.S. 600, 610, 614. * * * Like probkms 
fo~11d a like solution in Duplex Printing Press Co. v. Deering, 
254 U.S. 443, and in Bedford Cut Stone Co. v. Journeymen 
Stone Cutters Assn., 274 U.S. 37; * * * 

* * * * * * * 
"It will be observed that in each of these cases where the 

Act was held applicable to labor unions, the activities affect
ing interstate commerce were directed at control of the market 
and were so widespread as substantially to affect it." 

The Solicitor General (Br. 3) describes the decision of the 
Court of Appeals in the present case as stating that 

"concerted conduct 'directed at harming the opportunity of 
a single trader to compete' (R. 172) is not an unreasonable, 
prohibited restraint if, notwithstanding such restraint, the 
market is subject to strong competitive forces and defendants 
have neither sought nor obtained power to exercise market 
control". 
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This is too narrow a description, for it me,ntions only certain facts 

showing absence of public injury. The court did not exclude other 

factors that might involve public injury; it held (R. 171) that 

there was neither intent nor purpose to affect a change in, or an 

infiuence on, prices, quantity, or quality, either directly or in

directly, and no effect. No matter how viewed, there is no public 

interest involved. 

F. ANSWERS TO MISCELLANEOUS CITATIONS AND TO THE CONTENTION 
THAT THE JUDGMENT RESTS ON A DISPUTED ISSUE OF FACT. 

The petitioner's brief cites several cases we have not yet men

tioned. They have no possible bearing, and we summarize them in 

a footnote.a. 

34. Hart v. B. F. Keith Vaudeville Exchange, 262 U.S. 271 dealt not 
with whether a claim for relief was stated, but purely with whether the 
District Court erred in dismissing for lack of jurisdiction. "* * * when 
a suit is brought in a federal court and the very matter of the contro· 
versy is federal it cannot be dismissed for want of jurisdiction 'however 
v.:anting in merit' may be the averments intended to establish a federal 
nght." (pp. 273-4). Petitioner's brief in the present case is replete with 
statements that the courts below held that they were without "jurisdiction" 
(E.g., Br. 11, 12, 13, 20, 24). No issue of jurisdiction is involved. The 
courts both had and exercised jurisdiction to decide the cause. 

In ~hattanooga Foundry and Pipe Works v. Atlanta, 203 U.S. 390, 
affirming Atfanta v. Chattanooga Foundry & Pipe Works, 127 Fed. 23, 
~ buyer of pipe sued the members of the combination held to be unlawful 
in ~ddyston Pipe & Steel Co. v. United States, 175 U.S. 211, affirming 
~mted States v. Addyston Pipe and Steel Co., 85 Fed. 271, which are cited 
in Northe~n ~acific R. Co. v. United States, 356 U.S. 1, 5 for the principle 
that C?nj1rac1es to apportion territory are illegal. 

Unit~ Stales v. Patten, 226 U.S. 525, involved a corner in all the cotton 
grown 10 the southern states in 1910 and all cotton left over from all prior 
rears. (pp. 535, 536), the purpose being "thereby to enhance artificially 
its pnce throughout the country" (p. 540). 
& RAmsay Co. v. Bill Posters Assn., 260 U.S. 501 was like Montague 
A Co. v. ~o.wry, 193 ~.S. 38, which it.cites (discu~sed at r· ~6, supr~) . 
. n assoc1.atton conspired to monopolize the busmess o bill posting 
in ~e en~1re country, limited membership, prohibited members from com
petine ~1th each other or accepting work from any advertiser who gave 
any usmess to any non-member, fixed price schedules, and withdrew 
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P~tititner asserts t~at there were "genuine issues of fact" pre. 

eluding la summary judgment (Br. 34-44), repeatedly arguing 

(e.g., P~· 37, 38, 40) that the "affidavits of respondents did not 
meet the question of the existence of the conspiracy". But, for 

the purposes of the motion, we assumed the truth of the allegation 

of a "c9nspiracy". The existence of a conspiracy is a question of 

fact, bu whether the fact, in the setting of the other admitted 

facts, co stitutes a violation of the Act is a question of law, wholly 

patronag from manufacturers furnishing posters to any non.member. 
C. E. tevens Co. v. Foster & KJeiser Co., 311 U.S. 255, came up on 

the comp aint alone. It involved the same industry and the same type of 
activity the Ramsay case (p. 258). The illegality of what was charged 
was adm tted (p. 260), and the sole question raised was whether an 
allegation that plaintiff had been injured without alleging that he was 
unable to obtain posters from other sources adequately alleged damage. 
Petitioner cites this case to the point that ability to obtain goods from 
sources o her than defendants is immaterial. But there the violation was 
clear, in iew of the widespread nature of the boycott of the whole class 
of indepe 1dents. 

Anders n v. Shipowners Assn. of the Pacific, 272 U.S. 359, was a 
combinati n of those operating, owning or controlling substantially all 
American merchant vessels operating from Pacific Coast ports, whereby 
each agre d to employ no seaman unless approved by the Association. 

The gist of Paramount Famous Lasky Corp. v. United States, 282 l!.S. 
30 was that (p. 41) "ten competitors in interstate commerce, controUm.g 
sixty per cent of the entire film business, have agreed to restrict their 
liberty of action by refusing to contract for display of pictures except up~n 
a Standard Form which provides for compulsory joint action by t~em in 

respect of dealings with one who fails to observe such a contract with any 
Distributor, all with the man if est purpose to coerce the Exhibitor and 
limit the freedom of trade." 

Moore v. Mead's Fine Bread Co., 348 U.S. 115, was a Robinson-Patman 
Act case, not a Sherman Act case. . 

United States v. South-Eastern Underwriters Assn., 322 U.S. 533, 10· 

volved a conspiracy of those controlling 90% of the fire insu~ance and 
a11ied lines sold by stock companies in six states to fix Jremmm ra~es, 
monopolize the business, and to that end to use boycotts an other coeroon 
to force all non-members into the conspiracy (p. 535) and to co.mpel all 
seeking insurance to buy from the conspirators. Defendants adm1~ted (p. 
536) that this was illegal if insurance was commerce, the sole issue in 
the case. . 

In .United States v. Griffith, 334 U.S. 100, defendants were theater cir· 
cuits which possessed the only theater in from 51% to 62% of the.towns 
they served and used that position for the "acquisition or retention of 
effective market control" (p. 107). 
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ripe for decision on summary judgment.35 Petitioner's argument 

comes down to the pure contention of law already discussed that 

mere joint refusal to deal is per s e illegal conduct (p. 3 7) . 86 

Petitioner argues that respondents' affidavits did not go into a 

variety of factual matters, such as the number of retail stores Hale 

operates and the dollar volume of its purchases. But none of these 

subjects was relevant. The fact that "literally hundreds if not 

thousands" of other retail stores do handle the products in ques
tion in San Francisco, that the number has constantly grown, and 

that numerous brands were available to petitioner pierced as sham 

the contention of monopolization. Issues of immateral fact cannot 

preclude grant of summary judgment. If on undisputed facts, the 
law requires decision for a party, he is entitled to judgment regard

less of the existence of issues of fact which, however they might 

b~ resolved after a trial, would not alter the result.87 

35. Gary Theatres Co. v. Columbia Pictures Corp., 120 F.2d 891, 894 
(7 Gr. 1941), quoted in Sandidge v. Rogers, 1958 Trade Cases, para. 
69,191 (S.D. Ind. Oct., 1958): 

"Whether a conspiracy exists is a question of ultimate fact but 
whether the facts bring defendants within the prohibition of the 
statute is a question of law." . 

Admiral Theatre Corp. v. Paramount Film Dist. Corp., 140 F. Supp. 
686, 696 (D. Neb.) : 

"That, we perceive, presents a question of law that can and should 
be determined on the state of the instant record, by way of motion 
for summary judgment.'' 

36. E.g., it argues (p. 40) 
. "* * .* But clearly when an action involves a conspiracy per se 
tn restratnt of trade, market control is not an indispensable issue.'' 

37. F.R.C.P. Rule 56 provides: 
"* * * The judgment sought shall be rendered forthwith if the 

pleadings, depositions, and admissions on file, together with the 
a~davits, if any, show that there is no genuine issue as Jo any mate
r1al fact and that the moving party is entitled to a judgment as a 
matter of law." 
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111. T~e charged conspiracy did not have the relation to inter· 

s ate commerce necessary in order to come under the Sher· 
an Act. 

As aid in Apex Hosiery Co. v. Leader, 310 U.S. 469, 495: 
"The addition of the words 'or commerce among the 

s veral states' was not an additional kind of restraint to be 
p ohibited by the Sherman Act but was the means used to 
r late the prohibited restraint of trade to interstate commerce 
f r constitutional purposes * * * ." 

Whi e it has been held that the amount of commerce is not 

import nt, conversely the nature of the restraint and its effect on 

what c mmerce is involved is crucial (Apex, p. 485). Mandeville 
Farms, Inc. v. American Crystal Sugar Co., 334 U.S. 219, sum· 
ming p the present state of the law, held that the effect on 
intersta e commerce must be "substantial" (p. 234). Radovich 
v. Nat onal Football League, 352 U.S. 445, repeated that the 

effect " ust be substantial" (p. 453). Petitioner recognizes this 
require ent, for its brief states (p. 19) that "The filing of a bona 
.fide co plaint disclosing conduct in or affecting a substantial 
amount of interstate trade or commerce * * * meets the jurisdiction 
require ents of Section 4 of the Clayton Act." Granting that the 

complaint, as a pleading, sufficiently alleged the requisite interstate 

commerce, the undisputed showing on the motion for summary 

judgment showed that the effect on commerce was simply nil. As 
said in Ruddy Brook Clothes v. British & Foreign Marine Ins. Co., 
195 F.2d 86 (7 Cir.), cer. den. 344 U.S. 816: 

"The effect upon competition, like that upon the flow of 
commerce, was 'de minimis;' it could have had no 'apprea· 
able' effect upon either. The restraint asserted was as irn· 
potent in its relation to either commerce or competition as a 
lighted match to the temperature of all outdoors." (p. 90) 

We need but recapitulate the uncontradicted facts. Petitioner 
was able to obtain numerous brands of commodities, and the cer· 
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tain brands he was not able to buy were bought and sold by hun

dreds of other retailers in San Francisco, dozens of them in the 

Mission District alone. As many of the items are sold as before. 
The Bow of products in interstate commerce has not diminished at 

all. Interstate commerce can be said to have been involved only 

in the sense that the brands of merchandise originated, it is alleged, 

outside of California and might have been purchased by petitioner 
if not denied him. But that merchandise still comes into Califor

nia, to San Francisco, and to Mission Street. San Franciscans have 

washed the same amount of clothes, cooked the same number of 

meals, heard or seen the same number of radio and television pro
grams, and bought the same number of washers, stoves and re

ceiving sets, regardless of what retailer sold them. 

All the decisions in precisely the kind of case petitioner pre
sents have held that the necessary relation to interstate commerce 

is absent. Many have been cited in the foregoing pages of this 
brief. For example, in Shotkin v. General Electric Co., 171 F.2d 

236, 239 ( 10 Cir.), the court said, 
"the inability of plaintiff to sell the products of all or any of 
them in interstate commerce as a part of his business in 
Denver would in the very nature of things have infinitesi
mally little effect upon such commerce."38 

In Northern California Monument Dealers Ass'n v. Interment 
Ass'n, 120 F. Supp. 93 (N.D. Cal.) the court said (p. 95): 

"Secondly, the subject of interstate commerce must be ex
amined from the viewpoint of injury to the public. It is 
essential in this respect that the pleadings allege facts from 
which it can be determined as a matter of law that the alleged 
conspiracy contemplated or tended to restrain interstate com
merce with harmful effect to the public interest." 

38. And see quotations at pp. 37, 38, supra from Feddersen Motors fl. 

Ward, 180 F.2d 519 (10 Cir.), and at p. 61 from Interborough News Co. 
v. Curtis Publishing Co., 127 F. Supp. 286. 
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A d as stated on granting defendants' motion for summary 

judg ent in Brenner v. The Texas Company, 140 F. Supp. 240, 
243 N.D. Cal.) : 

.. * * * reason tells us that even if the defendant companies 

1
did conspire to stop selling gasoline to plaintiff [a service 

~
tation operator in Alameda County, California], neverthe
ess the motorists of California and Alameda County would 
ontinue to purchase the same amount of gasoline as they 
ad prior to the closing of plaintiff's station. In which case 
either more nor less gasoline would be available for export 
rom California, thereby not affecting interstate commerce 
t all." 

No only has the quantity of merchandise Bowing in commerce 

been ndiminished, but the channels of commerce have not been 
work any kind of effect on the market or the consummg 

No matter from what angle this case is canvassed, there is 

a tota lack of the necessary involvement of interstate commerce. 

To rrow a statement from Industrial Ass'n v. United States, 
268 u

1
s. 64, 84: 
"To extend a statute intended to reach and suppress real 

i terferences with the free flow of commerce among the 
states, to a situation so * * * lacking in substance, would 
be to cast doubt upon the serious purpose with which it was 
framed." 

IV. The Sherman Act did not establish a rule of private com· 
merc:ial tort law. 

At pages 2, 3 and 23, supra, we stated the questions presented m 
this case. But in a very real sense, the essential issue may 

well be expressed thus: Is the Sherman Act to become a sort of 

section of a Federal Commercial Code treating of the law of com· 
mercial torts, or is its scope to remain consonant with "the 

serious purpose with which it was framed'',30 and with its de· 

39. Industrial Au'n v. United States, 268 U.S. 64, 84. 
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scription as a charter of liberty designed to protect the public in 

the market place? 
No doubt Congress could have acted to create private rights in 

a field where the constitutional grant over interstate commerce 

empowered it to do so, just as it saw fit to do in the Interstate 

Commerce Act.40 But it has always been understood that in the 

Sherman Act Congress did not so act. No more than the Federal 

Trade Commission Act was the Sherman Act designed as a pre

scription of rules of private commercial tort law. International 

Shoe Co. v. Federal Trade Commission, 280 U.S. 291, 298. In 
Federal Trade Commission v. K!esner, 280 U.S. 19, this Court, 

speaking through Mr. Justice Brandeis, overthrew an order by the 
Commission against an interior decorator to cease using the name 

"Shade Shop" as unfair competition with one Sammons, a prior 

user. The Court said (pp. 27-29): 

"But to justify the Commission in filing a complaint under 
§ 5, the purpose must be protection of the public. The pro
tection thereby afforded to private persons is the inci
dent. * * * 
* * * * * * * 

"The alleged unfair competition here complained of arose 
out of a controversy essentially private in its nature. * * * ·It 
is not claimed that the article supplied by Klesner was in
ferior to that of Sammons, or that the public suffered other
wise financially by Klesner's use of the words 'Shade 
Shop' * * * ." 

The Sherman Act was designed for a broad public purpose, to 

reach what were regarded as grave threats to the American 

40. Cf. remark in Federal Trade Commission v. Klemer, 280 U.S. 19, 
26: 

"~he provis_i~ns in the Federal Trade Commission Act concerning 
unfair competthon are often compared with those of the Interstate 
Com_merce Act dealing with unjust discrimination. But in their 
bearing upon private rights, they are wholly dissimilar." 
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system. 
1 

In consequence of the many decisions of this Court, 
beginni g with the Standard Oil case of 1911 and extending 

throug the Com Products case to the Apex and Mandeville cases, 
a verit ble host of decisions has repeated that the treble damage 

action as authorized, not as the instrument of new private rights 

created by federal act, but as a means of enlisting private aid in 

reachin acts injurious to the public.42 Without exception, when-

. 41. he. legislative history has often been reviewed by this Court, and 
tt would be idle to duplicate the massive research underlying Justice Stone's 
opinion n Apex Hosiery Co. v. Leader, 310 U.S. 469. However, a few 
quotatio s are illustrative. 

Senato Sherman, in support of the original bill, stated, 21 Cong. Rec. 
PP· 2456cs1: 

'1 * * * Each State can and does prevent and control combinations 
wit in the limit of the State. This we do not propose to interfere 
wit . * * * but these [state] courts are limited in their jurisdiction 
to he State, and, in our complex system of government are admitted 
to e unable to deal with the great evil that now threatens us. 

· * * * The purpose of this bill is to enable the courts of the 
Un ted States to apply the same remedies against combinations which 
inj riously affect the interests of the United States that have been 
ap lied in the several States to protect local interests. 

* * * * * * • 'J* * * It is to arm the Federal courts within the limits of their 
con titutional power that they may cooperate with the State co~rts 
in hecking, curbing, and controlling the most dangerous combma
tions that now threaten the business, property, and trade of the people 
of the United States." 

Again, p. 2460: . . . 
"I accept the law as stated by Mr. Dodd, that all combinations are 

not void, a proposition which no one doubts, but I assert that the 
tendency of all combinations of corporations, such as those commonly 
called trusts, and the inevitable effect of them, is to preven~ co~petl
tion and to restrain trade. This must be manifest to every mtel11gent 
mind. Still this can not be asswned as against any combinatio? ~I~ 
upon a fair hearing it should ap~r to a court o.f c~mpe.tent 1unsd~c
tion that the agreement composmg such combmattoo is necessarily 
injurious to the public and destructive to fair trade. . 

"I admit that it is difficult to de.fine in legal language the prease 
line between lawful and unlawful combinations. This must be left . 
for the courts to determine in each particular case." 

42. E.g., Karseal Corp. v. Richfield Oil Corp., 221 F.2d 358, 365 
(9 Cir.). 
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ever courts have perceived nothing in a case but a private wrong, 

they have relegated the complaining party to the common law or to 
state statutes.43 In doing so they have often noted the unusual 

position conferred upon the private litigant. He may bring his ac

tion in a district court regardless of the amount in controversy ( 15 

U.S.C. Sec. 15) unlike other suits arising "under the Constitution, 

laws or treaties of the United States'' (28 U.S.C. § 1331). He may 
use the judgment in a prior government suit to establish a p-rima 
facie case of antitrust violation (15 U.S.C. § 16) . If successful 

43. For example, Riedley v. H11dson Motor Car Co., 82 F. Supp. 8 
(W.D. Ky.) quoted at p. 40, supra, 

"* * * the alleged wrong complained of in this action is a private 
wrong to plaintiff, and therefore not one within the prohibition of 
the actions authorized by * * * Title 15 U.S.C.A. Section l." (p. 11) 

District of Col11mbia Cit. Pub. Co. v. Merchants & Manufact11rers Ass'n, 
83 F. Supp. 994, 997 D.C.: 

"* * * although there may exist an actionable wrong, the individual's 
right to redress cannot be asserted by virtue of the Sherman Act." 

Two of the late5t cases are Sandidge v. Rogers, 1958 Trade Cases, para. 
69,191 (S.D. Ind. Oct. 1958) and Radiant Burners, Inc. v. American Gas 
Assn., 1958 Trade Cases, para. 69,173 (N.D. Ill. Oct. 8, 1958) . In the 
Sandidge case the court said: 

"The primary purpose of the Anti-Trust Laws is to prevent restraints 
of interstate commerce in the public interest, and to afford protection 
o.f ~he public from the subversive or coercive influences of monopo· 
listtc efforts and the right granted to plaintiff as a private suitor to 
seek reparation is secondary and subordinate in purpose. 

* * * * * * * 
"Plaintiff's second amended complaint alleges tortious acts and 

resulting grievous losses which might have been the subject of a 
commo?- law action, or one prescribed by a state statute. However, 
her ~ction when exposed by the uncontroverted facts fails under the 
Antt-Trust Laws of the United States." 

In the Radiant Burners case, the court made a similar remark. Dismissing 
an amended complaint the court said: 

"In particul~r, the amended complaint fails to show an injury to the 
tub!tc sufficient to v.:arrant imposition of the sanctions of the Anti· 
rus~ Laws. 1'.he pnmary purpose of those laws is to protect the 

pu~!tc; the. pr~vate remedy of triple damages is incidental to that 
primary ob1~chve *. * *· The plamtiff may, or may not, have some 
form of action aga1.nst the defendants. It is clear, however, that it 
does not have an action under the Anti-Trust laws." 
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he is Jwarded the extraordinary remedy of treble damages plus 

attorn1y' s fees. These privileges are inconsistent with vindication 

of a m:lere private wrong; they are consistent only with recognition 
of the private suit as an auxiliary means to pursue public wrongs. 

As sai in Bruce's Juices v. American Can Co., 330 U.S. 743, 751: 

"Where the interests of individuals or private groups or 
ose who bear a special relation to the prohibition of a 

st tute are identical with the public interest in having a 
st tute enforced, it is not uncommon to permit them to invoke 

tr nsgressions by another without resort to governmental 
e forcement agencies. Such remedies have the advantage of 
p tting back of such statutes a strong and reliable motive for 
e~forcement, which relieves the Government of cost of 
e~forcement. * * * It is clear Congress intended to use 
pr·vate self-interest as a means of enforcement and to arm 
in ured persons with private means to retribution when it 
g e to any injured party a private cause of action in which 
hi damages are to be made good threefold, with costs of 
su t and reasonable attorney's fee."44 

The Court has never departed from these principles. To sub
tract them from the law would be to outmode an enormous bulk 

of reported decisions and to hold that the Sherman Act is merely 
another statute for the vindication of private wrongs .flowing 

from conspiracy. The cases of alleged commercial torts that might 
be said to involve some "restraint", if that term is granted the 

literal meaning Apex denied it, are numerous.' From the very na

ture of a "commercial tort" the "restraints" will involve commerce 
and, very likely, interstate commerce. The additional charge of 

44. Cf. Rttdiant Burners 11. American Gas Assn., 1957 Trade Cases 
para. 68,909 (N.D. Ill. 1957): 

"The anti-trust laws, providing as they do the harsh penalty of triple 
d~ages, were not intended to promote the vindication of purely 
private wrongs, but to protect the public and the economy of the 
country from the crippling effects of monopoly." 



75 

conspiracy is an easy one to make, and wide latitude is per

mitted in proving it (Cf. Theatre Entet'prises v. Paramount Film 
Distributing Corp., 346 U.S. 537, 541; Fanchon & Marco v. Para
mount Pictures, Inc., 100 F. Supp. 84, 89-90 (S.D. Cal. 1951), aff'd 

215 F.2d 167 (9 Cir.), cer. den. 345 U.S. 964. If "conspiracy" in 

a commercial tort is enough to create a Sherman Act case, the 

charge of conspiracy will become a talisman to convert all commer

cial quarrels into federal antitrust litigation. Reversal of the deci

sion will overwhelm the federal courts with a veritable flood of 

trivial or private disputes, for to every commercial quarrel will be 

added the epithet "conspiracy". 

The Solicitor General's brief asserts (p. 6) that "This Court 
[in Radovich v. National Football League, 352 U.S. 445) held 

that Congress 'has by legislative fiat, determined' that the activities 

prohibited by the Sherman Act 'are injurious to the public'". But 

the Radovich case reaffirmed the Apex decision, and Apex plainly 
said that the Sherman Act provides "a remedy, public and private, 

for !he public wrongs which .flow from restraints of trade * * *", 
and it described the kind of restraints the Act prohibits as such as 
are "injurious to the public". If, as the Solicitor General seems to 

contend, Apex merely meant that whatever the Sherman Act pro
hibits is for that reason to be deemed injurious to the public, its 

careful discussion of public injury would seem pointless; the deci

sion would then amount to no more than a holding that the Sher
man Act prohibits what it prohibits. But what does it prohibit? 

The words "injurious to the public" were a criterion of what is 
prohibited-not all conspiracies working restrictions of trade-
but only such as "had come to be regarded as a special form of 

public injury". This is exactly what this Court understood in 
United States v. Masonite Corp., 316 U.S. 265, 282 (1942) when 
it referred to "the kind of public injury which the Sherman Act 
condemns." 

• 
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In the Radovich case this Court rejected a contention that a 

privatf litigant must allege more (apart from bis own damage) 
than te government must. But now petitioner and the Solicitor 
Generfl ask the Court to hold that a private litigant need prove 
less. ~he Solicitor General's suggestion (Br. 3) that the ruling 
will af ect public suits is unmeritorious. We know of no reported 

suit inf tituted by the government that has involved such a com
plete absence of public concern as the present case, and the role of 

the Df artment of Justice in enforcing the antitrust laws is much 
too important to be trivialized. As said in an article cited in the 
Solicit~r General's brief: 

" he understandable search by enforcement agencies for 
iversals in the interest of simplified enforcement and the 

tr nd toward more extensive coverage of the Sherman Act 
s ould not be permitted to obscure the aims of the statute."45 

In o er for petitioner to proceed with bis alleged grievance in 
a f ede al court, nearly fifty years of construction of the Act 
must b rejected, for here there was no injury to the public, to 
the consumer, to the market. All this case involves is alleged denial 
to petitioner of a few brands. If he has been wronged, he should 
seek his remedy under common law principles or state statutes in 
state courts and should be denied access to a federal court because 

there is not the requisite diversity of citizenship. 

CONCLUSION 

The complaint and the undisputed facts show no case under the 
Sherman Act upon elementary principles long settled and never 

disturbed. 

45. Barber, "Refusals To Deal Under T~e Federal Antitrust Laws," 
103 Univ. of Pa. L. Rev. 847, 885. 
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We respectfully submit that the judgment is right and should 

be affirmed. 

Dated: December 22, 1958. 
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