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Credit Card Fees Cost Merchants
Over $50 Billion Each Year.

— PX2482, Nilson Report No. 1041 (May 2014)



Amex’s Anti-Steering Rules Obstruct Competition

Among All Four Credit Card Networks
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Except as expressly permitted by Applicable Law, you must not:

2

indicate or imply that you prefer, directly or indirectly, any Other Payment
Products owver our Card,

try to dissuade Cardmembers from using the Card,
criticize or mischaracterize the Card or any of our services or programs,

try to persuade or prompt Cardmembers to use any Other Payment Products or
any other mathod of payment (2 g, payment by chack],

Impose any restrictions, conditions, disadvantages or fees when the Card is
accepted that are not imposed equally on all Other Payment Products, except for
electronic funds transfer, or cash and check,

engage in activities that harm our business or the American Express Brand {or
both], or

promate any Other Payment Products (except your own private label card that
you issue for use solely at your Establishments) more actively than you promote
our Card.
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Sherman Act Rule of Reason Analysis Is Three Steps

Step 1 (Plaintiffs)

Adverse effect on competition
Either Through:

o Direct path — actual anti-competitive effects
o Indirect path

@ Market definition

© Market power

© Likely anti-competitive effects

Step 2 (Defendant)

Possible pro-competitive effects

Step 3 (Plaintiffs)

Whether any pro-competitive effect could be achieved by less anti-
competitive means



The Evidence Will Show That Amex’s
Anti-Steering Rules Violate the Sherman Act

Actual Anti-Competitive Effects

There is direct evidence that Amex’s Anti-Steering Rules have actual anti-
competitive effects.

Market Definition

The relevant antitrust product market is general purpose credit and charge card
network services to merchants; within that market, there is a distinct relevant
market for card network services to Travel & Entertainment (T&E) merchants.

Market Power

Amex’s market power is demonstrated through (1) customer insistence, (2) price
increases, and (3) market share.

Amex’s Defenses

Amex lacks valid pro-competitive effects or other defenses.



Clear Evidence:

(1) Amex’s Anti-Steering Rules EXxist.

(2) Amex’s Anti-Steering Rules Prevent
Competition over Merchant Fees.



Amex’s Anti-Steering Rules Obstruct Competition

Amex’s Anti-Steering Rules limit merchants
from encouraging their customers to use credit
cards that cost merchants less:

© No discounts

© No Incentives

© No expression of preference

© No ability to influence consumer choice

© Not even truthful price disclosure



Amex’s Anti-Steering Rules obstruct competition

among all four credit card networks at all

merchants that accept Amex.



£.%) Merchants Will Testify About Various Steering Possibilities

o Airline: Offer award miles or in-flight benefits

O Car rental company: Offer free upgrades, unlimited
mileage, or rewards points

o Tour operator: Offer free breakfast or discounts on
transportation between airports and hotels

O Retailer: Use signage to communicate payment
preferences



Amex’s Expert Agrees That Merchants Would

Steer Absent Amex’s Anti-Steering Rules

“If merchants had unfettered
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freedom to steer customers at
the point of sale, it is likely that
they would encourage
customers to use the card that
has the lowest merchant

/' discount fee. ... If such

;A steering were pervasive, it might
force Amex to charge a lower
merchant discount fee. . ..”
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22 163 FEDERAL SUPPLEMENT, 24 SERI|

UNITED STATES of America,
Plaintiff,

v
VISA US.A. INC, Visa International

Corp., and MasterCard International
Incorporated, Defendants.

No. 95 CIV. T076(BSI).

United States District Court,
S.D. New York.

2. Monopalies <=13(1.5)

“Relevant product market” which
court must. determine in order to analyze
defendant’s conduet for alleged violations
of Sherman Act, is composed of products
that have ressonsble interchangeability, in
ayes of consumers, with what defendant
salls. Sherman Act, § 1 6t saq. a3 amend-
ed, 15 US.CA § 1ebseq

e et cotoctons

et 9, 2001

United States Department of
sued two credit card companies,
that governance duslity between
nies and eomparies’ exclusivity ruf
agreements in restraint of trade
tion of Sherman Aet. Following
court, the District Court, Jones,
that: (1) genersl purpose eredit ¢
ket was relevant produet market;
eral purpose eredit eard network
market was relevant product maf
United Statee was sppropriste gel
seope; (4) companies had marke)
within relevant produst markes,
legred violations were subject to
reason analysis; (6} governance dul
not violste Sherman Act; (7) ex
rules did vinlate Sherman Act; {8}
exclusivity rules was sppropriate
and (9) proposed remedy barring
eriminatory” rules was overbrosd.

Ordered secordingly.

1. Monopolies &=12(1.3)

To znalyze defendant’s eondue
leged violations of Sherman A
must first defermine relevant
market. Sherman Aet, § 1 et
amended, 16 US.CA § 1etseg

US. v. VISA TL8A, INC.
Cisean 163 F Supm 24 322 (DAY, 2001}

features and other serviees for cardholders
and merchants. (See Schmalensee Dir.
Test. st 11416, 18182 Tr. £450-8461
(D,

Each associstion is managed by a Board
of Directors (elected by its members) and
by = mansgement tesm. This leam is
responsible for dsy-to-dsy operations snd
bas certsin authority delegsted by the
Bosrd. Because the owners of the sssoria-
tions sre also the customers, and viee ver-
sa, the sssocistions are necessarily consen-
sus-driven. (See Tr. 446263 (Dahir, Visa
USA)) By contrast, American Express
and Discover sre for-profit eompanies that
operste as “closed loop,” vertically inte-
grated systems.  They promote  their
brands and operste their nebworks to pro-
cess ransactions and {unlike the associs-
tioms) slso izsue emrds snd enlist mer-
chanls to secept those cards. Neither
Ameriean Express nor Diseover needs to
set interchange fees beesuse they are both
the issuer and scquirer on sll transactions
and keep the full amount of the merchant
diseoant foe. American Express’ ave
merchant diseount rate in 190 was ap-
proximately 2.7$ pereent compared to Dis-
cover's rate of approximately 15 percent
and Viss's and MasterCard's rates of ap-
proximately 2 percent. id at 2719
(Golub, American Express); 2981, $007-08
(Nelms, Discoverk, Ex. D032 al
AMEXMOLZ60TTI;  Ex.  D-lest st
VUTEGD01692)

Beemuze of these different business
structures in the psyment card industry,
eompetition takes plsce st two interralsted
levels—the metwork sarvices level (where
Viss, MasterCard, American Express and
Diseover eompete} and the issuing level
(where Ameriean Express and Diseover
compet with esch other and with thou-
sunds of Visa and MssterCard member
banks)  Competition smang systems
plays 3 major role in determining the

oversll quality of the brand, encompassing
system-level investments in brand adver-
tising, the creation of new products and
foatures and cost-saving incresses in the
efficiency of the clectrunie backbone of the
networks. (See Sehmalensee Dir. Test. st
126) Competition among issuers largely
determines the prices that consumers pay
and the varlety of eard features they can
obisin. Individusl issuers in the sssocia-
tions also sometimes invest separtely in
their own advertising and in the crestion
of new products. Unlike the concentrated
network market, no single fssuer domi-
nates the industry; the largest credit and
charge eand issuers have only small shsres
of total industry output. (See id. at 119 &
Table 4.)

American Express is the largest issuer
of eredit and eharge cards in the United
Stales as messured by iranssetion val-
ume—§186 bilon in fiseal year 1999,
Consistent with the suceessful perfor-
mance of s card business, American Ex-
prese is highly profitable and it regularly
mests jts return on equity and esrnings

Discover Offered Lower Prices

Than the Other Card Networks

the payment card business
sured by transsetion volume, Discover
the fifth largest issner in 1999 with $70.98
billion outstanding. In 1999, messured by
the number of cards outstanding (46 mil-
Fiom), Discover placed smang the top three
issuers in the United States. (Ses Tr.
302831, 306T-68 (Nelms, Diseover), Ex
D-IT12; Ex D-1850; Ex. D-4462)

It was not until the 1070s that the
growth of the payment eard industry was
significantly facilitaed by the formstion
and growth of what would beeome the Visa
and MasterCard  associations (See
Sehmalensce Dir. Test. at 152-153) Be-
fore the existemes of these jeint ventures
there were no national credit eards, and

“American Express’ average
merchant discount rate in 1999
was approximately 2.73 percent
compared to Discover’s rate of
approximately 1.5 percent and
Visa’s and MasterCard’s rates of

approximately 2 percent.”
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Visa’s “Profit Wheel” Encouraged Merchants

to Steer to Visa and Save Money
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able to cut that cost and significantly

improve your profits. Its aseasyas 1,2,3. |s

HIGHLY CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER AMEXNDR16479543
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Amex Considered Pro-Competitive Responses

to Visa’s Campaigns

“How to persuade Visa, associations,
SErVICE e_stabll-shmentsf, and CVBs not «“Create a compelling tagline that is superior
to participate in any kind of card to preference o

preference campaign/program.” _ o _

— *“Negotiate long term contracts with key
partners that incent them not to participate

in preference campaigns...”

- ey

assoctatiol

«“Cut discount rate to zero in any market
where Visa invests in preference”

«“Lower discount rate for SEs who agree
not to participate in preference
campaigns”

cccccccccc

mmmmm

-----

*“Incent merchant to ask for Amex”

HIGHLY CONFIDENTIAL Subjuct o F]

«“Offer aggressive pricing incentives”

HIGHLY COMFIDENTIAL 3]

PX0163
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Amex Also Responded to Preference Campaigns

By Expanding Its Anti-Steering Rules

Pard accoptance

Except as expressly permitted by Applicable Law, you must not:

3 Indicate or imply that you prefer, directly or indirectly, any Other Payment
Products over our Card,

1 Exrepr a3 expressly parmitied by Aoplicabla Law, youmust noe

2 Indicare i Imaly tat vou prefer, dirwcty o afreedy, any Duhes Favment
oy a5 el ed w Prosuets aver vus (o,

cusmmer er emifiznen. and define
amounts. ssbiact i} o tytndissusde Cordmembers from using tha Cand,
i .:bpl o Law and the Agreament. . 3 . )
A cftivizceor misehonec e rethe Gard or ome of o seriecxorpmamms.
= tiytuperseade orpromet Cordmembers to wse onyJther Poymeat Prdustaor
arwothes mathod of pavment{ed. navmant by chackl.

o iy vesbiclions. condi G, dissdvibapes v Teexndiey Uie Cnd is
acsepied Matare nol impesed equally onall Diher Pevmentlrodvets. ememtfir
1 lutwnnle funds transfer, oraseh andaheck,

A E[jaw In getites hat harmiverbydngss erthe Amerkoan Eress Brard o0

T el LJLIHﬂ.IJﬁ"d“EI.Hl?I e L»uwaw.wwmrmw b el et
e issue fok use solefpatyou Estsblishmeatsimass sethvely than veu premote
v Curd.
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Amex “Thwarted” Visa’s “We Prefer” Campaign

=2 Shadegy Lok
Memorandum

I “To All American Express
Managers™

afmee  Chairman

susject  AMERICAN EXPRESS COMPANY
1997 FIRST QUARTER ASSESSMENT —

o All American, Express Managers

From '( Harvey Golub and Ken Chenauit |

ors

Eollowing i
well as som
Ken's new
we will nov

1887 Firel Qe Assessment Page T

As an orgar}

producing +  We lost several small accounts, such as Ko ommunications and the Deluve

have 0 con: Corporation corporate card accounts, and CIS oy pnd Okctel’s travel

ourselves & business

We are cha

guarterly a5 ESTABLISHMENT SERVICES

:;‘;’;:’5’;:};' Establishment Services has seen outstanding results in the numbe erchants

Shareholder} signed so far this year. American Express Cards are now accepted in 91.5 0

which are d establishments where our cardmembers do their plastic spending. I ro m I I arve G O I b an d
American ] l l
our perfarmy "

Pucines les Aceomplishments

in these qu * Signings were up 19 percent versus the same period last vear, including key

merchants like Rite Aid, the second largest drug store in the United States, and

Ethan Allen, a leading furniture store. We also made progress in signing merchants 7
::,i;‘;f,‘,j; in new industries such as supermarkets (Dominick’s and Kings), health care

Fevenus, <rd [Corning Medical Labs) and telecommunications [AirTouch Cellular).

Showing * We launched the Instant Merchant Activation System with our largest External

quarter, wil Sales Agent — First Data Merchant Services. This leading-edge technology enables us

growing at to set up 2 newly signed merchant virtually immediately after receiving their data,

?;;‘;;::f versus activation that used to take anywhere from two o 14 days.

expenses ac * We launched a new distribution channel that allows merchants to submit charges
and gain authonization directly over the Internet. This gateway, which is based on
industry standard protocal, allows merchants to avoid third-party user charges and
provides safe and fast transaction support.

HIGHLY CONFIDENTIAL Sl + Several merchant processes were revised to drive desired merchant behavior,

improve our economics and align with industey practices. We are charging a fee to

- = -
merchants wha obtain authorizations by phone rather than electronically. We also £ ‘We thW a rt e d a n at I O nW I d e VI S a
charge a fee to merchants whom we pay by check. We expect these fees to incent
merchants to convert to Electronic Data Capture (EDC) and automated payment
{ACH). This quarter, we began retaining the discount amount on chargebacks, which
= = = k

| marketing campaign in key
participation in “Famous Streets,” a nationwide preference campaign schedul
run during the summer. Establishment Services, with the support of our Stare 79 -
Government Affairs colleagues, persuaded merchants mot to participate. This is one \
win in an ongeing battle with Visa, = om .

can occur when a cardmember disputes a charge.

+ Weth da i ide Visa keting campaign §
including Mew York, Boston and Chicago. Visa had approac]
associations and businesses affiliated with major U.S. shopping streets

Disappointments/Challenges
* We need to do everything in our power to increase our knowledge of the markets
Visa is targeting, and maintain and gthen our relationships with merchants

and merchant associations in those markets to try 0 counter these efforts,

SMALL BUSINESS SERVICES [SBS), GOVERNMENT CARD AND CONSUMER TRAVEL
Small Business Services is continuing to perform well, developing new products to
meet the needs of small business customers, and executing against this strategy. New
credit cards ~ Gold Corporate Optima® and Delta SkyMiles® Corporate Card - are

HIGHLY CONFIDENTIAL Subject lo Profective Order AMEXD001630183

PX0152 18




Visa Fought Back and Encouraged T&E Merchants

Not to Accept Amex’s Expanded Anti-Steering Rules

American Express is finally offering a concession to merchants.  *
However, some restrictions apply '

Like another notable revolution, it started in Boston. 4 you to compromise your right to run yoor husiness as you sce (it

A small group of restaurateurs, irritated by the cost of doing business with 1f, like many merchants, you've been cuntrolling your costs by steering your
American Express, decided to speak out about it. Their voices were joined by customens toward less expensive cards, you'll have tostop. In the process,
others in cities across the United Stales. Before long, American Express had you'll be giving up your mosk effective tool for negutiating more reasonable
4 Full Aadaed heophaba oo ie hand, "y i A1 PR TP

“If, like many merchants, you’ve been controlling your costs by
steering your customers toward less expensive cards, you’ll have

[[EY9S JUPUEL]

t t 73
0 StOP.
- Rimiix card lor payment. speech, your freedum of movement or your freedom to make wur own
=] Yorue savery mut woice exiticism of any American Express service or business decisions.
; progean if a customer presents an AmBx card for payment. So if American Express offers you a break on your diseount rte,
=] Yowe aivarywnt, divectly or indirectly, express a preference for any other by all means teke it. But bear in mind that you don't have o sign any
E card over American Express. " agreement you don't agree with. Get out your red pencil. Crossout or
= Yane i naf display anather card ntifying insignia” more prominently . “ change any partof the proposal that you see as an infringement an your rights,
= than that of American Express, and you must make your best effort to What will happen? One of two things, prohably.
= dlisply adlitional AmiZx insignia or decals, y ‘They may not agrez, But American Express might b forced Lack to il
= Yoy eyl Lo and exeeute any payment-card promotion without bargaining table with a better offer anc a more flexible attitode,
o giving Americ ess (he right of first refusal, or, after running an AmEx they may agree—in which case you'll pockel a handy il discomi-ride
g i imilar ion with anather card for si thes thereaft . reduction without giving up your freedom,
= The implications of this agrecment are far-reaching and more than At Visa, we'd be delighted to see that happen. Ater all, snything thii
= ; a little bit dislurbing, s helps your business is good business for us, too.
¢ THEGREENCARD ETH. THE GRE| Sﬂta.!l( lny?.l:}irrf‘.\(mpre_sm!ahm Stxn{l upfor
Ca -—ED TAKETH EJ—EHY H : your nﬁh n b w::ga]m. itoould he ——
In return for AmExs "gener- ; substantal ey tu you ='
usily” (he company expects ' Its everywhera you want to he;
Nl i e
=
(7]
B
i
n
o
W
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The Evidence Will Show That Amex’s
Anti-Steering Rules Violate the Sherman Act

Actual Anti-Competitive Effects

There is direct evidence that Amex’s Anti-Steering Rules have actual anti-
competitive effects.

Market Definition

The relevant antitrust product market is general purpose credit and charge card
network services to merchants; within that market, there is a distinct relevant
market for card network services to Travel & Entertainment (T&E) merchants.

Market Power

Amex’s market power is demonstrated through (1) customer insistence, (2) price
increases, and (3) market share.

Amex’s Defenses

Amex lacks valid pro-competitive effects or other defenses.

20



Many Consumers Do Not Substitute

Between Credit and Debit

Document Redacted
In Whole

PX1589




District Court in U.S. v. Visa Defined Market as

“General Purpose Card Network Services”

22 163 FEDERAL SUPPLEMENT, 2d SERIES
2. Monopalies <=12(1.3)

UNITED STATES of America, “Relevant product market,” which

i court must determine in order to analyze
defendant’s conduet for alleged violations
of Sherman Act, is composed of products
Visa International  that have reasonable interchangesbility, in

Corp., and MasterCard International  ayes of consumers, with what defendant

Incorporated, Defendants.
No. 95 CIV. T076(BSI).

Un

Uni
sued two)
that gov
nies and
agreeme:
tion of
court,

that: (1)

ket was

eral purp)
market v
United S
seape; (4]
within
leged vio|
resson
nat violsf
rules did
exclusivi
and (@) pr
criminatof

Orde

salls. Sherman Act, § 1 6t saq. a3 amend-
ed, 15 US.CA § 1et seq
Sece publication Words and Phras.
s Forother judicial comsractions

od Stales District Court.

s 1653 FEDERAL STTF

of wolume for [the] New Premium Prod-
uet” was MasterCard, Discover, and Amer-
ican Express. (Ex P-0822 st VI 13TIT88)
Thare was o indication that the new pre-
mium card would displace consumer
spending on cash, checks, debit cards or
private lsbel cards. In these documents,
defendants caleulate their “market”™ shares
among  general purpose card networks
only. No percentages for eazh, checks,
debit or store cards are included in these
caleulations and pie charts®

Finally, although it i Hterally true that,
in & general sense, cash and checks com-
pete with general purpose cards as an
optien for peyment by consumers and that
growth in payments via cards takes share
from cash and checks in some instances,
cash and checks do not drive many of the
means of sompetition in the general pur-
pose card market. In this respect, Prof.
Katr's analogy of the general purpose card
market to that for airplane travel iz illus-
trative. Prof. Kalz argues that while it is
true thst st the margin there iz =ome
eompetition for customers among planes,

traing, cars and buses, the reality is that
airplane travel iz a distinet product in
which sirlines are the principal drivers of
eompetition. Any airline that had monop-
oly power over sirfine travel eould raise
prices or Hmit cutput without signifieant
eoncern  shout  competition from  other
forms of transportation. The same holds
true for competition among general pur-
pose eredit and charge cardz. (See ML
Katz Dir. Test 1911, 127.)

Accordingly, becanse card sconsumers
have very little sensitivity to price increas-

1103 =t MCIDDO234 (1996
region baard minmes stating
“with respect to share wends, Mr. Heaer not.
ed that MaserCard has held i general pur-
pose card dollar volume share over the pas
three years, bus has experienced some share
loss when compared cnly 10 Vis™); Ex P-
0730 (1998 lener o Visa US.A CED Carl
Pascarells, per his request, providing US.

LEMENT, 2d SERIES

g in the card market and because neither
conzumers nor the defondants view debit,
eash amd checks a= reasonably inter-
changezhle with credit cards, general pur-
pose cards constitute a product market.

2. Femeral Purpose Cord Netawork Ser-
vices Constitute o Relevant Product
Market

[T] More importantly, general purpose
card network services also constitute a
product market because merchant eonsum-
ers exhibit little price sensitivity and the
networks provide core services that cannot
regsonably be replsced by other sources.
Genoral purpose eard networks e
the infrastructore and —mechamn
through which genersl purpose eard trans-
actions are eonducted, including the autho-
rization, setflement, and clearance of
transactions. (See Tr. 3197 (B. Katz, Visa
USAViza Intly Africk (MasterCard)
Dwap. 8t 11-12, 14-1%) Merchant secep-
tance of & card brand i& also defined and
eontrolled &t the system level and the mer-
chant discount rate iz established, directly
or indirectly, by the networks. (See Tr.
6194-35 (Pindyck, MasterCard); Tr. 2218
10 (Baunders, Household'Fleet); Flanagan
(MasterCard) Dep. st 50-51.) These hasic
or care functions are indispensably done at
the network level. (See Tr. SUTH-80;
BO84-86 (Schmalanzas))

Profeszor Katz also used the Merger
Guidelines price sensitivity test to confirm
the existence of a network services mar-
ket. He noted that beeanze eosts attribut-
sble to systern services are less than two

market share of gereral purpose cards); Ex.
P_OT3E at 1 (1999 Visa US.A board docu
men: providing “Visa's markes share of cards
in circalation of major all parpose cards™;
Ex. P-1130 (1999 Visa USA. board docu-
men: cabeulaing “cand volome ... market
shares” for general parpose card brands);
Ex. PO793 ar VU IDIT663 Ex. P-O70S;
Senck (Vies US4 Dep. ar 105-13.

“|IGJeneral purpose card
network services also
constitute a product
market because merchan
consumers exhibit little
price sensitivity and the
networks provide core
services that cannot
reasonably be replaced
by other sources.”
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Amex Agreed in Its U.S. v. Visa Amicus Brief

ARGUMENT

I.  BY-LAWZ2.I0(E) AND THE CPP ARE
UNLAWFUL AND SHOULD BE
REMOVED

The market at issue in this case is the market for supplying network products and
services to general purpose credit and charge card issuers (“network services”). Credit and

charge card networks sell network services to issuers, and the issuers buy network services from

“The market at issue in this case is the market for supplying network
products and services to general purpose credit and charge card issuers
(“network services’).”

Y s v o
and higher prices for credit and charge cards for the banks’ customers, U.S.
COnsumers.

*  The supply of network services to bank issuers is limited to those provided by
Visa and MasterCard. Output in the network services market as a whole is
reduced accordingly.

® lssuing banks are limited in the range of card products they can produce, and
consumers are correspondingly limited in the range of products they can
obtain. Consumer choice in the market is thus restrained.

Horizontal competition among bank issuers is equally limited; each bank has
agreed not to compete against the others by offering a different network brand
or the different features a different network would provide.

The “justifications™ advanced for these restrictions are illegitimate in principle.

No matter how expressed, the Visa/MasterCard complaints that AXP will compete by offering

banks an attractive issuers’ rate (and thus a lower net price for network services), or by “cherry-

PX1478 23



Amex Alleged the Same Relevant Market

in Its 2004 Complaint in Amex v. Visa

Case 1:04-cv-08967-BSJ-DFE Document 1 Filed 11/15/04 Page 17 of 45

VI. FACTUAL BACKGROUND
Al The Relevant Markets

65.  Defendants® antitrust violations have occurred in the market in which the card

“A. The Relevant Markets

65. Defendants’ antitrust violations have occurred in the
market in which the card networks provide authorization, clearance, and
settlement services for general purpose card payment transactions in the
United States. Through those violations, Defendants have harmed
competition in, among other markets, the general purpose card network
services market....”

easily and reecﬂy d for each other by consumers.

68.  General purpose cards do not include cards that can only be used at a single

anda)

“68. General purpose cards do not include . . . debit cards[].”

17

PX0106
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<)\ Amex Identified Debit as a “Separate and Distinct” Market

in Its Amex v. Visa Complaint

Case 1:04-cv-08967-BSJ-DFE Document 1 Filed 11/15/04 Page 40 of 45

“The “debit card network services market’ in the United States
constitutes a separate and distinct ‘Relevant Market.” The debit card
network services market is the market in which authorization, clearance,
and settlement services are performed for debit card transactions.”

“Unlike credit and charge cards, debit cards promptly access money
directly from a cardholder’s checking or deposit account, thereby
strongly differentiating debit cards from general purpose credit and
charge cards.”

152.  Unlike credit and charge cards, debit cards promptly access money directly from a
cardholder’s checking or deposit account, thereby strongly differentiating debit cards from
general purpose credit and charge cards. Consumers do not consider debit cards to be reasonably
interchangeable with general purpose credit and charge cards.

40
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Amex’s 2005 Statements to the Federal Reserve

Identified the Same Market

CREDIT AND CHARGE CARD MARKET OVERVIEW

Card Purchasing Volume - 2003

100% = $1,290B* Discover
6%

e

“We consider our market to be general purpose
charge and credit cards; debit is a different

market.”

Q: Have these numbers changed over time?
A. In 1985, we had 25% market share. The decrease to today is a result of several factors:

Q We did not enter the lending industry until 1987 with the introduction of Optima;

4 Visa and MC have grown,

3 and the universe of plastic accapting industries has grown to include everyday spend
segments such as supermarkets and gas stations, which for many years we chose not to
enter

Q. Do these numbers include debit?

A. This information does not include debit. If it did, our numbers would be much smaller, since we do
not issue debit cards. We consider our market to be general purpose charge and credit cards;
debit is a different market.

2

GONFIDENTIAL TREATMENT REQUESTED BY AMEX-DOJ-10141841

AMERICAN EXPRESS

PX0254
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Amex Provided Explanation for Its

*- Relevant Market in Its 2007 Amex v. Visa Expert Report

Document Redacted
In Whole

PX0058



Amex Changed Its Position on Debit in Its 2010 10-K

Submitted After The Complaint Was Filed

2009 10-K 2010 10-K

ZXable of Contants
Some of the highlights of our OPEN business in 2010 include:

* Launch of InsuranceEdge, an inlegrated solution designed 1o help small busincss owners research, review,
compare and purchase commercial inswranee approprialc for their business needs

Table of Contents

i e transfers,
oiherreward o tokat programs, sevices fo smll usiness owncrs. case” promotiona inteest vates for both credit cardacquisiton and blance rans A
and co-branded ﬂnlng:mozgnn with parmers that offer benefits 1o cardholders. In recent years we b d increasingl) in the Launch of SearchManager, a solution that simplifies the way business owners can manage their online

ly
ol busines o a5 ormpetirs have rgeted OPEN' castomes bese ad o leadrship postion n provwding fmancil services o sl busincases advertising campaigns.

Most financial instinutions that offcr demand deposit accounts also issue debit cards to permit depositors o access their funds. Use of debit wes for = Launch of a new mabile plaiform for OPEN Forum.
pointof-sale purchases has grown as most fi institutions have replaced ATM cards with gencral-purpose debit cards bearing either the Visa

MasterCerd lago. As a result, the purchase volume and number of transactions made with debit eards in the United States has grown more rapidly han et
and charge card transactions. umn s ase warkeied as splacements for cush and checks, and transactions mads with debi cards ars typiclly fov sanal
dollar amounts. The ability rds i limited because there is no credit extended and the consumer must have
sulficient funds in his or hcr demand deposit account to pay for the purchase at the time of the transaction as opposcd to charge cards where payment is duc at
the cnd of the moath or eredit cards where payment can be exsended over a period of time. We do not cumrently issue point-of-sale debit cards for use on the
American Express network.

= Expansion of the OPEN Savings program through new partnerships with AirTran Airways, OfficeMax,
Hewlett Packard and Firedog tech support.

+ Launch and development of the first ever Small Business Sammay a day to support local businesses
that create jobs, baost the cconomy and  preserve neighborhoods around the country by providing an
imcentive for Cardmembers to spend at their local businesses.

= Expansion of OPEN for Govemment Contracts: Victory in Procurcment” (VIP) for Small Business by

i rd-issuing b clude:
The principal competitive factors that affect the card-Jssuing business in holding proprictary events across the U.S. designed to help business owners sccess goverment contracts

- feotures and the quality of the services,including rewands programs. provided to Cardmembers as a means to grow their business.
Card-Issuing Business — Competition
[ - = Our proprietary Card business encounters subsuntial aod ialense competition in the United States and interuationally. As a card

(41 issur, e compete 1o the Uniied Siates with fiancial iastitions (such s bank. Boak of fonopme: JPMorgan Chase, nd Capital
One Financial) thet issue gencral-puipose chage and revolving creditcards, and Discover Fioancial Services, which Bsues the
Discover Card on the Discover Busingss Services network. We also eocounter competiion fram businesocs that issu their wm cards or
mhwlseexmnﬂumnluihnn customers, such as reu although these

Because of i and rmn:u] services card portfolio

sctuisions by majr card issues there ar nowa smalle mumer of 3 The issuers e continued

o grow, in several cases by acquiring card portfolios, and also by eross—selling through their retsil branch nctworks

- -
In recent years, we have cnmuncrtd increasingly intense competition in the small business sector, as competitors have targeted
OPEN's customer base ind ou i and oiber o sl i
Competi ompeting card issuers offer 3 v“welpmdm.u and services to attract cardholders, including premim cards with enhanced services
gt bmes of et sivine fequent flyce program alesge creit,  cash rbatcs ond other teward o rhale programs, services for small
branded

1siness owners, " promotional interest nlsf 75, and co—
with partners that atier b benerits o cardboider
- - , , Most financial institutions that offer demand de it nts also to pemmit depositors t ir funds, Use
of debit cards. mwm ofsale pirchases has grown as most financial institutions bave replaced ATM cards with gcr)eﬂ] —purpse
debit cards bearing either the Visa or MasterCard logo. As a resull, the purchase volume and number of ransactions made with debit
L] L] L] L cu&mbeUmmsnlshnpnwmm rapidly than mdllludtlmlgc eard transactions. Debit cards were marig\:d as replacernents
For cash and checks, and transactions made with debit eards have rypically been for kmall:r dollar amnnnu rc
when a debit card is used and the consumer must have sufficient funds in depost ac
the time of the Mhnudmn as uppngdm charge flms where ymcm s e at the end ur the wumgpmm or rmil Cards where
T T T T T T T T T T e tymentcanbe exended over’s o, 0 el v i o or s cars d
such as mobile payments. For 3 ﬂn-(s.ussnmsnmemmg T TECENT SCQUIAION OF ReVOMMTon MONEY IRC. I (he METGING Payments arca, pIease sce |EMErprise ‘hat Tanmer. We o not offer » debit card Lot o Beposi Becanial b we B S560e various fyp o prepesd cars, As the
Growth" beginning an page 34 bel paym industry continues to evalve, we arc al ing increasing competition from non -traditional pilyns mh -s-mlmc
metworks, telecom providers, or software—as-a-service providers tsi leverage new technologics and ci ing charge and
credit card accounts and bank relationships 1o create payment or other fec—based solutions, In addition, m: zmluhm :ufp-ymcm
Financing Activities products in emesging markets may

‘The Company meets its funding needs through a variety of sources, including cash or assets that are readily convertible into cash, deposits placed with
the Company's U.S. banks, unsecured medium- and long-term notes, asset securitizations, and long-term committed bank borrowing facilities in certain non-

ry of TR, along with its subsidsaries {"Credco”), acquires the majority of charge Card

an alternative to credit or charge
cards and used in that manner.”

PX1408 PX1409
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Growth in Debit Card Usage Has Come

at Expense of Check Usage

Shares of Total Dollar Value of U.S. Consumer Payments
Cash, Checks, Credit Cards, and Debit Cards: 2000 - 2011

50%
45% A
40% - e,
35% -
30% A

25% - . T~

"o... -
0p = It ¢ eammm o v SmmmS ¢ C e, , e ¢ o emmmm . . o emmmm o o emm—"%eg, T e, e ™ - =
20/0 .°"'a..f’ T, ¢ ¢

-

15% A

10% - - =

Share of Total Dollar Value of U.S.Consumer Payments

\\

N D
o »

» )
==+ Cash e Credit Cards cccce Checks == == Debit Cards

Notes: The percentages for checks, cash, credit cards and debit cards do not add up to 100%. There are other types of payment methods
that are not displayed in the graph. 2000 to 2003 and 2005 to 2006 reflect revised figures from later issues of The Nilson Report.

Sources: PX1519, PX1522, PX1525, PX1528, PX1531, PX1534, PX1537, and PX1541.
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Amex’s Internal Structure Until Recently Included

Travel and Entertainment Organization

TEi LeadershipTeam o

SSIAHAXT NYI-NY

A8 03LSINDIY LININLYIHL TWILNIOIINO:

Qur team is responsible for managing TEl industries amounting to $145.19B in 8+4 CV,
31% of MSUS 8+4 CV and a marginal contribution that is 41.2% of MSUS, as of Q1 2008

Shane Berry
SVEIGH

“Our team Is responsible for managing TEI industries . . ..”

Vice Prosidert
Ainer g S

ioe Prasident
[

Vion Fresdent Vice Prezdatt Vios Prasdant
Restovran: Lesae Travel A & Emeiging

Hans Lindh £
Vice Preexient

Vice Bresident J

Lisa Harris
Vioe Procsont

: " h ¢ £ : Emergin f :
PXP Industry OV AXP Industry CV i i AXPIndustyCV L AXP Indusiy OV - gang | Development §

Gary Portues|
ioe Precont

Suzie Finch
Viox Prosdent

$46.068 $38 28R g ; $a5.£78 $17.768 : AXP Industiy CV
$ § i i £ £ $5.438
" " g Mged Port CV: $3381% = £ . F £ .
artiviall Wilmiiuoa | wegmonme MmO e
iivegas/ ] i 3 ; 17 Accounts
Accounts: Major . Accounts: Car |
Accounts: US HQ, Lodging Brands & © ¢ Accounts: FSR. L Renf, Cruise, | Accounts: Golf,
Printity Non-US HQ, Desfination § i SR, Fine Dining, b Theme Perks, Travel Entarainment,
Private Jet E ClibsVacalion Geleb Chefs, Agent & Tour : Emerging Segments &
. i Ownership Cataring Operators : \Awnngs & E\'om.s“
z SR v e - SIS N S, I -
E 1) M&E CV i part of the Lodging Portiolio CV oniy 2) Included Ski, Vegas and Goltin GV and Count since me(’are in TEI through Dct 3) Above excludes managed associations [e.g.: lodging-3,
& GAE -2} 4) Industry CV inciudes Enterfainment anly. Financial Sources. AXP ind CV 8 4, Managed Port C FY Goal as pér Scorecard
g 3
8
]
3
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The Evidence Will Show That Amex’s
Anti-Steering Rules Violate the Sherman Act

Actual Anti-Competitive Effects

There is direct evidence that Amex’s Anti-Steering Rules have actual anti-
competitive effects.

Market Definition

The relevant antitrust product market is general purpose credit and charge card
network services to merchants; within that market, there is a distinct relevant
market for card network services to Travel & Entertainment (T&E) merchants.

Market Power

Amex’s market power is demonstrated through (1) customer insistence, (2) price
increases, and (3) market share.

Amex’s Defenses

Amex lacks valid pro-competitive effects or other defenses.

Sl



U.S. v. Visa Provides a Road Map

for Market Power Analysis

“Market power has been defined by the
Supreme Court to mean the “power to
control prices or exclude competition.’”

— U.S. v. Visa, 344 F.3d 229, 239 (2d Cir. 2003) (quoting U.S. v.
Du Pont Co., 351 U.S. 377, 391 (1956)).



Amex Explained the Exercise of Market Power

in Its U.S. v. Visa Amicus Brief

“Defendants have plainly exercised the
power to force a purchaser to do

something t
com

nat he would not do In a

netitive market.”

— PX1478, Brief of American Express Co. as Amicus Curiae at
7, U.S. v. Visa U.S.A,, Inc., 163 F. Supp. 2d 332 (S.D.N.Y
2001) (No. 98 Civ. 7076 (BSJ)) (citing Eastman Kodak Co. v.
ITS, 504 U.S. 451, 464 (1992) (internal quotations omitted).

89



U.S. v. Visa Provides a Road Map

for Market Power Analysis

U.S. v. Visa

344 F.3d 229, 239-40 (2d Cir. 2003)

o Customer insistence:
“[M]erchants . . . could not refuse
to accept Visa or MasterCard . . .
because of consumer preference.”

o Price increases: “[D]espite recent
Increases in . . . fees, no merchant
had discontinued acceptance.”

o Market share: Defendants had
“large shares of a highly
concentrated market . . .
MasterCard [] accounted for
approximately 26%.”

34



U.S. v. Visa Market Power

Road Map

Customer Insistence

“[M]erchants . . . could not refuse to accept Visa or
MasterCard . . . because of consumer preference.”



Payment o T r
Options LTy i %’ h@

.
LLo-3.3 =

“It is essential to accept American Express
Cards as one of your payment choices...”

=

y
11 |1 Biooklk Resssech, May 2008, Dafinficn of Arvarican Exgeass Cardmberibars: Amercan Express Consumar, CPEN and Corporate Cardmemkars whe haws fiown atleast  SHEIEN
ioe ;B past 12 enonis ard have puichased akiie bk in (he pas! 12 wosts wih Soutlwest adines using an Ameccan Express Car

Talking Points:
Why accept American Express? Because Cardmembers value choice when they fy..

Just like you prefer to use your card of choice for purchasing.... 87% of our Cardmembers agree
that it is important to them that airlines accept the payment method they prefer.

Also, passengers feel they have a choice when it comes to flying.... And ... 93% of
Cardmembers say there is more than 1 airline that goes to places they'd need or want to go.

Therefore, it is essential to offer American Express as one of your payment options

e~

“Therefore, It Is essential to offer
American Express as one of your payment
options”

PX0007 36




Amex Communicated to Other Airlines That

“It Is Essential to Accept American Express”

Traves
Enteniamment  AMERICAN
Inovsris EXBRESS

Enhanced Afaska Airlines Value Proposition

As a result of awr recent value story , we have an value proy i
General CM Claims Alaska Specific Claims
i The E b deoiia hasad
rtis A fo ety and pi business growth,
0N8 OF YOUT PayMant choices... which drives high spend and ioyalty.
o
- = H
ViIsSA Toave, &
[R— T
Inovsrrmes CXPAESS

* 80% of American Express Cardmd
important o them that airfines acd

AA specificvakue story chaims
be purchased for 2008 negatiations

Enhanced American Airlines Value Proposition

. As a result of our recent value story we have an prop that should they prefer.!
Ty pefar. Amerfean Alrlines to resign in 2009
Itis tial to pt, Es one of American Express C. th irfi
your payment cholces... tickets using thelr AmEX Card vs. Non-Cardmembers.'
Fight » Affluent: 38% highes housenokd income
Options

= B1% of Amenican Express Ca
more than 1 airiina that goes lo
want 10 go 1

* 83% of American Express card|
anairline that A

=
ooy
visA =

“It Is essential to accept American Express as one of
your payment choices...

‘ American Expre®

It is essential 1o accept American Express as one of

your payment choicos:

e
VISA

= 92% of American Express Caromemberd
Important to them that aifines accept thy

AYS]

dmembers who “jet” with JetBlue Airways

The American Express business muodel is based on premium
customers and profitable business growth, which drives high
spend and loyalty.

> Greater number of tickets purchase: 2.2 lines more ickets
purchasedover the past 12 menins

» Higher Spenders: On average spent 2.6 imes more on airine tokets

i the past 12 monihs

» 87% of Amencan Exprass C s ngree i i imp
them that airlines accept the payment method they prefe

» 43% of American Express Cardmembers have used orly American
Express Io pay for airine lickets in the past 12 monihs

> oo B0% iy from aifing v 6% of
average Amevican passenger

» Upgrade: 2.9 limes more upgrades on Dusiness and irst cless o other
type of upgracied tcket

does nol, all Ings being equal

| Esay My 200 £ GG e

PX1218

Passengers also have choice when it comes to flying...

» 1% of American Express Cardmenmbers say there Is more
than 1 alrfine hal goes o places they'd need or wanl 1o go. '

Through best-in-ck prog &
Amarican Express has built a very loyal base':

el |

» American Express Cardmembers are more likely to say they
are joyal to their American Express Card (35%) than to say
they are Joyal o any airline (24%).

» i Tew, with 3.6 » 49% of American spend with American Express comes from
airlines inthe past 12 months enrolied o
+ MR enrollecs spend on average 12x more than those non-
i rs’
PO T e TG T/ Ty ey T

gers also have choice when It

Flight
Options

wanl o go. !

* 79% of American Express cardmenb
an airfine that acc B
does nat, all things

PX0517

PX0769

Conti 1
Cardmember Loyalty Alriines .
A i Exp Card, b are more loyal, highly-insistent customers who prefer to

use the Card for Airline purchases.

It is essential to accept American Express Cards as one of your

paymen! choices...
@ m = 90% of American Express

Payment
Options
Cardmembers agres it is
important to them that
airlines accept the payment
prafer.!

VISA

D =

mathod they

Passengers also have choice when it comes fo flying...

Flight

Options
*82% of American Express
Cardmembers say there Is
more than 1 airline that
goes to places they'd need
or want to go'

' May 208 ek

Corraes, DPEN it Copousle Camtmernibers whe Kine fown 9 i bace i 1 past 12
e ot 12 et car Earewa Card

PX1252
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Insistent Amex Cardholders Fall into Three Groups

. AMERICAN EXPRESS LOYALTY GROUPS

The rewards and affinity programs of our network Card issuers are designed to attract even more
loyal and insistent Cardmembers to the American Express network. By partnering with American
Express, merchants can benefit from our loyal and high-spending customers.

Consumer Cards

Rewards & Affinity Groups
Consumer

Cardmembers

Small Business Cards

Five times as many cards in force as
the next-largest issuer

Small Business Corporate
Cardmembers = Cardmembers Corporate Cards
Relationships with mere than 65% of
Foriune 500 companies
ExPR!
ﬂ .

PX0039
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Amex Explained Insistence of Its

Membership Rewards Cardholders

]
American Express Cardmembers Loyalty SOUTHWEST
. AIRLINES
Thmugh .b S 1-ii .ra $S rewa rd pmg ams & pa.b H Amenca E XpPress h built a
very loyal base 3ndy-f g comes from
Car lh t are I .L yiflyf’rugrams

Southwest Charge Volume with American Express (2007)

Membershi ef
EEEEE average 12x more
leas, 57% cardmembers’

Other Loyalty I

Froomme 1 . Al ather loyal

Not Enrolied AN h as Blue Cash, Cost
Loyalty ™ d Hilton Honars

Programs, 36%

“Sixty-five percent of Southwest charge volume comes from Cardmembers that
are enrolled in Loyalty Programs.”

I The b akou! below shows that MR o ﬂghprew d p gam n whicl hy aparlner I
de\ s 52% of your CV. MR has been nificant our partnershij d -there is so

“MR enrolees [sic] spend on average 12x more than non-cardmembers.”

17

PX0007

8Y



Many Amex Cardholders Would Spend Less or Not at All

if Amex Were Not Accepted by a Merchant

Used (Card) In Prior Month (Continued)

Impact Of Card Acceptance (Continued)

« 52% of American Express Cardmembers say they purchase more often from merchants who accept American Express than with
merchants who do not.

* 49% of American Express Cardmembers say they spend more money with merchants who accept American Express than with
merchants who do not.

+ 63% of American Express Cardmembers say they have a more positive opinion of merchants who accept American Express than
they do of merchants that do not.

FaY-¥\Ya Fa S| L AL [ [Py npary oY H [ Al i o

“39% of American Express Cardmembers say they would not
have purchased and/or would have spent less if American
Express had not been accepted on their last purchase
occasion.”

used American Express if American Express was no longer accepted there.

s 9% of American Express Cardmembers say they would no longer purchase from a merchant where they had used American
Express if American Express was no longer accepted there.

¢ 52% of American Express Cardmembers say they would no longer purchase or would spend less at a merchant where they had
used American Express if American Express was no longer accepted there.

+ 58% of American Express Cardmembers say they would feel less positive about a merchant where they had used American
Express if American Express was no longer accepted there.

HIGHLY CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER AMEXNDR10977287

PX0815
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American Express Cardmember Loyalty — B2B

SOUTHWEST
. AIRLINES
American Express is the preferred payment provider for Corporations of all sizes
2007 U.S. Business & Corporate '/._ """'“‘g::"'““ 5““':,".‘(;‘;‘:’?""’
Card Ssgment Shars using their American Express Card:
* Repr ss% of Southwest spend with /
mmmmmmmmmmmmmmmmmmmm
R
e — "> Leading Small = 32% of employed American Express Business and
— o ‘ Business Card C orperate Cardmembers say that American
1 - Provide Express s required by their company for business-
-~ T | related purcchases 2
«72% of American Exp and Corporate
Corpor: c rdmembers have u: nd IyAmn rican Ex| pms: \
1 to pay for alrline tickets past 12 months \
v R
l \ nﬂﬁ F;‘w.&..g ‘
DUIERASSA B SCHEtS in he RS 12 MEAIRS Wh SEatevsat UG a0

GONFIDENTIAL
AMERICAN EXP

Talking Points:

Maijor player in the corporate card market- important driver of velume In the B2B segmeni, Amex has a
50% share in small business and a 87% share in corporate.

What is in the box tells us
AmEx, and 32% who are

how our customers are purchasing tickets from you. 55% of SW spend is of
buying tickets are required to do such by their corporations.

Considering managing distribution costs are important 1o you — this is the customer you valug

Positive impact on your revenue and represe
continue to partner with us.

nts your most profitable custorner which is why you to

18

TREATMENT REQUESTED BY AMEX-DOJ-10015681
RESS

ANN

“32% of employed American Express

Business and Corporate Cardmembers say
that American Express is required by their
company for business-related purchases.”

/L

“72% of American Express Business and
Corporate Cardmembers have used only
American Express to pay for airline tickets

in the past 12 months.”

PX0007

“Amex has a 50%
share in small
business and a 87%
share in corporate.”
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Significant Number of Merchant’s Sales “At Risk”

If Don’t Take Amex

Loyal Corporate Cardmembers A"A

Loyal Consumer Cardmembers A’}\

Loyal = drive addi revenue for American Airdines

Total Consumer CV =

%«

‘... Insistent Amex Corporate CMs
[cardmembers] represent
[REDACTEDY] in revenue to AA
[American Airlines] each year.
Note: You can also position this as
the portion ‘at risk’ if AA does not
accept the Card.”

“Insistent Amex consumer CMs
[cardmembers] represent
[REDACTEDY] in revenue to AA
[American Airlines] each year.
Note: You can also position this as
the portion of “at risk’ if AA does
not accept the Card.”

PX0119
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Amex Explains Its Sources of Insistent Cardholders

chchchchchchchchchchch

to Casual Dining Merchants

“Loyalty: 40%
Used only American Express Cards
and no other major credit or charge
cards”

HIGHLY CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER

AMEXNDR13238917

“Business Expenses: 46%
Business/Corporate Cardmembers
whose employers require or prefer the
American Express Card”

“Earning Points and Rewards: 89%
Are enrolled in any loyalty program”

PX0957

“Loyalty groups are highly insistent,
and have an overall less positive
experience when they cannot use their
preferred form of payment.”
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Amex Calculated How Much of Walgreens’ Amex Business

Was at Risk If Walgreens Cancelled

“AXP has commissioned research to understand the insistence of key
Cardmember populations and, specifically, the impact within the drug
store industry of Card non-acceptance.”

| [and ; |
»  56% of Membership Rewards enrollees would stop shopping or would shop less if a drug store did not accept AXP
»  52% of Personal Cardmembers would stop shopping or would shop less if a drug store did not accept AXP
' 50% of Corporate Cardmembers would stop shopping or would shop less if a drug store did not accept AXP

34% of Small Business Cardmembers would stop shopping or would shop less if a drug store did not accept AXP
| |

of those who would change

based on research cited above behavior, how would change

% That = % That Sales at Risk if
2004F Charge % of Customers | Would Would Cancelled % of Sales

Core Customer Segments = Volume Generated Who Would Stop Shop Card at Risk by
Spending at WAG by Segment Change Behavior'| Shopping  Less?® Acceptance = Segment

Personal Cardmembers - o . - ) |
(Loyalty Cards)

Personal Cardmembers

Corporate Cardmembers |
(Large & Middle Market)
Small Business

Cardmembers
Foreign Cardmembers

Total

..................................................................................
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Amex Found 41% of Walgreens’ Amex Charge Volume

“At Risk” Without Amex Acceptance

“In total, nearly [REDACTED], or 41%, of
Walgreens charge volume would be at risk if

American Express were no longer accepted.”

Personal Cardmembers
(Loyalty)

Personal Cardmembers (Non-
Loyalty)

Corporate Cardmembers

(Large & Middle Market)
Small Business
Cardmembers

Foreign Cardmembers

REDACTED

AXP Marketing to Protect Drug Store Industry Charge Volume (REDACTED in sales at risk) |
Total Sales at Risk j REDACTED

A “ R=2] ©*

Source: AB Researcl h Associates; 1"Shop Less” defined as a 50% reductionin spend

erlcan Express Proprietary & Confidential. Use Pursuant to Company Instruction

HIGHLY CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER AMEXNDRO05696717

PX0048
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Amex Prepared to Steer Its Cardholders

Away from Walgreens

Receive a 525 CVSfpama Gi Card onnewor

transferred prescriptions when you use your American Express* Card at CVS/pharmacy.

AL

51580700000

Offer valid 1/15/05 to 2/12/05 Prescription Ne. Pharmacist Initials

TERER KD CIMDITIONSE: Poraca o b paid for on pou Aeverian Eeces Card. Resivea BTS00 OVE Gl Card wies v SowicrXion i ditpatend. B congt b il
iy o this, e s bk i B sl s i i o Ptwow orchaess it €43 phimmany. Lres pehibits: we by persans. mvol i in, ov-fer any pmssion ioms nembursedl

b sy publichy (et Fecheraliy) Fuunded heskncam programe: Cranons carnot be sod o Sy T Timibeathe by psbile a0 progrenss | i ona Al Cand pad o el

(ar e ko i A, L e MY W vl ot e ey ey, phemeapy, £ vy Dl repssduction of this covpon. Mot vl For any ottwer prsscriptins pasviosly

hila? @ ey OV shrracy, Arrsnicn Exooms: does: omt ises o B ot conveciad o o respere bl for v VS BorCarcCand o e onhan ead. Bepiae 21205 F

E 1

FOR THE CVS/pharmacy NEAREST YOU, CALL 1-800-SHOP CVS DR VISIT CVS.COM

i
Ig’mmi’
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Amex Uses Insistence to Set Prices

Merchants receive value from Amex acceptance, and quantifying that value enables us to

estimate the highest ‘rational’ price they should be willing to pay for accepting our cards.
estimate the nighest Tatiohal price they shou willing 1o pay Tor accepting our caras.

Quantifiable Sources of Value that a

merchant derives from AMEX
~ ~

Incremental revenue
> Cardm|
stsi“e » Cardmember insistence (Consumer, Small hison
= Business & Corporale)  accepting
! + Some of our CMs will only spend ata S
e merchant, if they can use theirAmex card; o bank
> NewC otherwise, they will walk away
cooper « Other Amex CMs will spend less than they
would, if they were obliged to use another
form of payment
Inc.rf;mental Revenue - Price Premium

Cemtains condeerlial propnetsy el bate seosl nlorrsaan of Arencan EpressF o dsussion puposes only. prelimnany fmt sulyect wohangsDoes nof ispresant e fnal vews of fessions ol AmarcEn
Sapdess man gemant
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Amex Uses Insistence to Set Prices

PRIVILEGED AND CONFIDENTIAL: PREPARED AT REQUEST OF COUNSEL/ATTORNEY WORK PRODUCT.
AMERICAN
EXPRESS . 8
Price/Value Assessment — Calculation & Methodology
| Total Insistance = Welghted Avg of Consumer & Carporate Insistence |
Consumar Caonsumar + Caorporate Corporate |
I Insistence CV% Insistence CV% =
| 100% Walkaway + assume S0%
|_20%ofSpendless _ _ __ _ acessalindusties -
QSR expmpie 5% + (20% x 28] x 75% " 0% * 2% - L |
i
alue Modal ai Tolal Total
Consurme w Corporate
portion of portion of|
Industry Catagory 2008 AXP CV whAkAwiry) spend wtlcawiry ) spend
QSR 3577 419 227 10% 8% 50% 2% 4
- s
BALF Total
Operaling Incremental Total AXP Price Ralional
Margin Valygssiememg Negalive  Incrémenlal Previum vs Room 1o
Industry Calegory (Gyr Avg)  froffl Insigtence ) Value AXP Value Viga intraase
QSR 12.92% 0.02% 2.39% 0.36% 1.55%
" Rational Room to Incroasa = 50% of Total Incremantal AXP Value |
| net of Current AXP Price Premium |
< - | Incremanial 3
QER example 1%% x 1202% = 2.41%, Tolal lecremental Valne Derived Fram insistence AXP Value X S50% - AXP Price Premium va& Visa |
241% - 0.02% = 2.39%, Total incremental AXP Value B R R it o st s ool oo i 4t o 4
QSR exgipple  2.39% x 50% = 1.19% - (0.56%) = 1.55%
Annivican Express Propoelary and Canfidential Information, DRAFT, May mot reflec! the viesvs of Senior Managenent
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U.S. v. Visa Market Power

Road Map

Price increases

“ID]espite recent increases in . . . fees, no merchant
had discontinued acceptance.”



Amex Imposed Price Increases

Across Wide Range of Industries

Cumulative Merchant Impact of the VR Program

Through the various Value Recapture Initiatives that have been implemented since 2006, we have raised
rates on 65% of the total MSUS charge volume.

CHARGE VOLUME BY MERCHANT SIZE & INDUSTRY (U.5., 2008, 5B, 100% = S4688)
Eﬂnilﬂon%.nﬂ

| H EiEE 1 | I ] | i L

“Through the various Value Recapture Initiatives . . . we have
raised rates on 65% of total MSUS [Merchant Services United
States] charge volume. ”

£ H - |8
W E t 8
- : ]
14 Lo ¥ ‘Ei‘; PrefF in . g H ;
Airlines 2| 25| rodging Order il 5 gf ,’:Mﬂla Restaurant E ;l;ﬁ E E 3
£4d.48 $37 88 fui08 (S211E o | S048 R 3 alE
$20M

1VRInitiafive | | 2VRinitiatives| | 3VRIniiatives| |  Shop CRCVRInitiativel | Flat Fee nitiative [

Contains confidentizl, propristary and trade secret Information of American Express; Does nof represent final views of American Express management d
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Amex Profited Over $S1 Billion

from Price Increases

¥30¥0 INILIFL0dd OL 123rgns - 1YILNIAIdNOD ATHOIH

6V6S5B000HANXINY

AMERICAN
e Va

Value Recapture is]

2006-2010
*Does not inclu

D 2010
Iniiatives

r 2009
initiafives

2008
initiatives

f 2007

inltives

l:l 2006
inifiativas

$77

$77

uscy 2006
Actual: $400B

BP Impact 1.0 bp{

Cumulative
‘06-"10 Benefit

2010: $46 MM
2009:; $162 MM

2008: $144 MM

- 2007: $275 MM

2006: $672MM

Incremental PTi

Cumulative
‘06-"10 Benefit

2010: $46 MM
2009: $162 MM

2008: $144 MM

' 2007: $275 MM

10 (Forecast) !I

Improvement fo
598 " the us
pps yvreighted

average
Discount Rate. -
negement

Incremental PTI

2006: $672MM

PX0357
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Amex Fee Increase: “Being Done Because We Can”

From: CN=Tom Pojero/OU=AMER/OU=TRS/0=AEXP
To: kathleen.m pierce-gilmore@aexp com

Subject: Fw: MGP Threshald Reduction to $50K

Date: 05/04/2009 18:39:52 UTC

We will be lowering the threshold for MPG from $100k to $50k. Purely being done because
we can and it will generate incremental (§1.4mm] revenue.
Tom

----- Forwarded by Tom Pojero/AMER/TRS/AEKP on 05/04/2009 02:38 PM —----

“We will be lowering the threshold for MPG [Monthly Gross Pay fee]
from $100k to $50k. Purely being done because we can and it will
generate incremental {$1.4mm} revenue.”

Are each of you comfortable with this decision?

Beverly Anderson
American Express

Vice Fresident, Account Strategy & Merchant Development
Merchant Services Americas

200 Vesey Street

Mew York, WY 10285

Qffice: 212-640-1851

---- Forwarded by Bewverly M Anderson/AMER/TRS/AEXP on 05/04/2008 01:49 PM -----

EXHIBIT
)
(o[ 18l

Today the MGF rolling 12 month CV threshold is at $100K. If we lower the threshold to
$50K, we would qualify and fee an additional -68K merchant's with an average of

IF We have ~58K unmanaged LIF and ~10K managed LIF. The average revenue per
anges between 3400 and $650/year. Listed below is the summary and attached
ted if we get approval frem CLM GMs and Tom P on the

Greg M Fond/AMER/TRS/AEXF

04/30/2009 09:05 PM

To Beverly M Anderson/AMER/TRS/AEXP@AMEX
cc Ryan A Johnson/AMER/TRS/AEXPRAMEX
Subject MGP Threshold Reduction to $50K

PENGAD B0-6T1-88%8

.~ Redacted for Privilege

Plaintifls' Exhibit
US v AMEX
Loscrbi80

PX1168
HIGHLY CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER AMEXNDR18084021
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Amex Described Pricing Based on Market Power

as Increasing Price “Just Because You Can”

ing Policy Reflects Compliance with
tal

= Unlike VISA/MasterCard, American Express doas not have market power,

— WWe must not creale an incorrect impression (hat we do: merchants accept the
550 lue that Card acceptance delivers to their

S relative to the price that we chame

- Pricing based on “market pawer, " i.e., increasing price just because “you can,”
concern for what the competition does, is not unlawful, but doing so can create the risk
of lasing customers and can create legal and regulatory issues for third parties to

exploit.

Ll must ensure internal and external communications are consistent with th
palicy approach.

* Following are “Do’s and Don'ts" for communicating on pricing-related matters.

ntal Antitrust and Competition Law Pri

inc

without

s pricing

For internal use snly

AAAAAAAAAAAAA

“Pricing based on ‘market
power,’ I.e., Increasing price
just because ‘you can,’
without concern for what the
competition does, IS not
unlawful, but doing so can
create the risk of losing
customers and can create
legal and regulatory issues
for third parties to exploit.”

PX0034
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Amex Implemented Price Increases

With Continued Merchant Acceptance

“Senior Vice President, National Client Group
Jun. 2009 — Present”

“100% merchant retention”

and many more
«  Establis] ‘m:d shu ng culture for this new organization resulting in an energized and highly customer centric winning
le.an
ilated significant partnenng across the Blue Box 1o drve supenior resulls ¢ g GNS/Macys, CTN = Travel Agent
s I [iand Travelocity RFP, multiple MR issuer eng with . BIF with GCC, Gift

“Senior Vice President, Travel & Entertainment Industries
Oct. 2007 — Jun. 2009”

« Introduced Scorecard meﬂ\odol to drive ( us and key success metrics including charge volume expansion,
Charge vol umr.‘p'nﬁ pc: ormance signifi ‘n sczeded goals
£ and

ommal albucinees noaiice

100% merchant retention”

PX0070
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REDACTED

-

REDACTED

" cauion: small sample
Mote:  Msrcham satisfaction on 2 scale of 1-10. where 1—compleely d and T0—Compietely satsfed The levels of satsfaction are defined 25 follows: low (1=3) medium -1
(4=T ), and high (8=10) ‘@’ and O° Indicate SigNIcant OFerances In mean scores ai e 90% comidence imterval
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Price/Value Satisfaction

___REDACTED

© Perceived value isi

Price/Value Satisfaction with Amex
(% Top 3 Box)

“Please think about both value
and cost. For American Express
and VISA/Mastercard, how
would you rate the value you
receive given the price you

TED

pay?”

B3 Fease mink about hom vilue and CoSL For Amencan Express and VSAMasercad, how would you fae N8 value Yo recave: green he
PRCE yOu Py T

Green Font: Amex significantly outperforms VisaMC
Red Font: VieaMC significently oulperforme Amax

AXP Rastrictad

Source. Merchan! Sulistection Resesch, O3 2010
i oy
16

PX0043
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U.S. v. Visa Market Power

Road Map

Market share

Defendants had “large shares of a highly
concentrated market . . . MasterCard [] accounted for
approximately 26%.”



*\l Amex’s Market Share = MC’s Market Share in U.S. v. Visa

Amex’s Share of Credit and Charge Card

Purchase Volume:
> 26% across all merchants

> 3490 across Travel & Entertainment

merchants
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Amex Agreed that MC Had Market Power

in U.S. v. Visa and Amex v. Visa

£EZ Do SEE PRER T I R RT3 VI -

“. .. MasterCard’s share was approximately 26%.”

Visa and MasterCard together controlled over 73 percent of the dollar volume of general purpose

card transactions in the United States; Visa’s share was approximately 47 percent, and

“Visa and MasterCard have exercised market power in the general purpose card network
services market. Because significant numbers of customers would not shop at
merchants who do not accept their general purpose cards, merchants would be forced to
accept Visa and MasterCard even in the fact of significant price increases.”

Discover (in 1985).

82.  Visa and MasterCard have exercised market power in the general purpose card
netwark services market. Because significant numbers of customers would not shop at
merchants who do not accept their general purpose cards, merchants would be forced to accept
Visa and MasterCard even in the face of significant price increases. In recent years, Visa and
MasterCard have raised the interchange rates they charge to merchants several times without
losing merchant customers, In fact, the Visa and MasterCard networks have continued to expand
their merchant acceptance rates notwithstanding these interchange rate increases.

83.  Moreover, Visa and MasterCard “have demonstrated their power in the network

services market by effectively precluding their largest competitor [American Express] from

20

PX0106
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Amex Defines “Spend Coverage”

Growing Coverage

P Cardmembar
Spend Coverage *

Percentage of plastic-accepting
merchant localions that accept AXP
cards

Locations-in-Force
Covernge

* Spend coveraga is fapanted In the Company's Annual Repen

“Percentage of AXP Cardmember plastic spend that can be

accommodated at AXP accepting merchants.”

LIF coverage, on the other hand, refers to the percentage of general plastic
accepting merchant locations that also accept Amex.

The basic difference between spend coverage and LIF coverage is that spend
measures the volume spent at merchants. LIF on the other hand locks at the
actual number of plastic accepting merchants.

DO NOT ADVANCE SLIDE

HIGHLY CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER AMEXNDR12025322

PX0890
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Amex Reports Its “Spend Coverage” in Its 10-K Filin

i1l new merchants and provide payment processing scrvices o
in the Card acceptance agreement with participating

program, third-party service agents identify poten
merchants on our behalfl for Card transactions, while we re
merchants, determine the merchant prici and receive the same transactional information we always have
received through our closed-loop network. This program simpl Card processing for small- and medium-sized
merchants by providing them with a single source for statements, settlement and customer service. We have
similar arrangements in Spain and Mexico

eplance by U.S,
car. Under

During 2013, we also launched a program called OptBlue™ in order 1o expand Card
small merchants that have a projected American Express charge volume of less than $1 million per

“We estimate that, as of the end of 2013, our merchant
network In the United States accommodated more than 9
percent of our Card Members’ general-purpose card
spending.”

mercham network in the United States accommodated more than 90 percent of our Card Members® general-
purpose card spending. Our international spend coverage is more limited, although we continue to expand our
ham network in locations outside the United States. We estimate that aur imemational merchant network as
ted approximately 80 percent of our Card Membe cneral-purpose card spending. These
ed on companng our Card Members” spending on our network currently with our estimte of
what our Card Members would spend on our network if all metchants that accept general-purpose et
charge cards accepted Amencan Express Cards.

me

Discount Revenie

We earn “discount” revenue from fees charged 1o merchants for accepting Cards as payment for goods or
services sold. The mercham discount, or disconnt rate, is a fee charged 1o the merchant for accepting Cards and is
generally expressed as a percentage of the Charge amount. In some instances, an additional flat transaction fee is
assessed as part of the merehant discount. The merchant discount is generally deducted from the amount of the
payment that the “merchant acquirer™ {in most cases, TRS or one of its subsidiaries) pays to a merchant for
Charges submitted. A merchant acquirer is the entity that contracts for Cand acceptance with the merchant,
accepts transactions from the merchant, pays the merchant for these wransactions and submits the ransactions 10
the American Express network, which submits the transactions o the appropriate Card issuer, When a Cand
Member presents the Card for payment, the merchant creates a record of charge for the transaction and submits it
to the merchant acquirer for payment. To the extent that TRS or one of its subsidiaries is the merchant acquirer,
the merchant discount is recorded by us as discount revenue at the time the transaction is received by us. We may

-

8

PX1412
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Amex Is Accepted at Merchants Representing

Over 90% of Credit Card Spend

AMERICAN

——=— 2010 Spend Coverage

» AXP Spend Coverage is calculated annually for inclusion in the 10K Report. Below is a summary of the
analysis

» Absolute Spend Coverage for international proprietary markets is up YOY, driving an increase in
total International in 2010 to 86%

» US spend coverage has increased YOY driven by AXP’s DBV growing at a faster rate than the
spend universe

2009 2010
Proprietary International 86% 87%
GNS 82% 82%
Total International 85% 86%
us 92% 94%

2009 2010
US 92% 94%

16

HIGHLY CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER AMEXNDR12547809
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Most Non-Acceptors Are Small Merchants

Suppression & Coverage: The Small Merchant

“The group under $10K represents 75% of [Amex’s] coverage gap
against Visa/MasterCard . . . Remember these are merchants probably
half the size of the florist.”

Impartantly though, the group under $10K represents 75% of our coverage
gap against Visa / MasterCard. 90% of the suppression. 90% of merchant
turnover and is highly unprofitable... remember these are merchants probably

The group under $5k “represents two-thirds of our coverage gap.”

Over the past 18 months we've done three sels of research against this
segment through surveys, interviews and focus groups... let me share a minute
of their feedback.

SHOW VIDEO

DO NOT ADVANCE SLIDE

Py

HIGHLY CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER AMEXNDR12025354
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Amex Recognizes That a Higher Price

May Result in Less Coverage

Proposed Pricing Architecture

“100% coverage and premium price may be
Incompatible”

”~ a2 E e € ; lﬂ“u

sold and delivered) accordingly

» Testing. and defending pricing tables is the onlv way to “prove” that
our price is “fully valued™
~ 100% coverage and premium price may be incompatible

~ Multiple relationships should be encouraged. but priced independently
to avoid “domino” or “housc of cards”cftect

SIS Agranican Exprest Travel Relaed Sendoes Sompany v AllNGS iesensed
Thasis onilioe il progumsary w sl setont o wion of Are e Zueess Tiend Relaied Sevwors Con iy i
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Ninety-Eight of Top 100 Retailers Accept Amex

Of the 100 largest retailers in the United
States In 2010, ninety-eight accept
general purpose credit cards. All ninety-
eight accept American Express.




U.S. v. Visa Provides a Road Map

for Market Power Analysis

U.S. v. Visa

344 F.3d 229, 239-40 (2d Cir. 2003)

U.S. v. American Express

(EDNY 2014)

Q

Customer insistence:
“[M]erchants . . . could not refuse
to accept Visa or MasterCard . . .
because of consumer preference.”

Price increases: “[D]espite recent
Increases in . . . fees, no merchant
had discontinued acceptance.”

Market share: Defendants had

“large shares of a highly
concentrated market . . .
MasterCard [] accounted for
approximately 26%.”

£y

Customer insistence: Amex to
airlines: “It is essential to accept
American Express Cards.”

Price increases: Amex imposed
“Value Recapture” price increases

on 65% of charge volume “purely .

. . because we can” with little loss
of acceptance.

Market share: Amex now has

26% of an equally concentrated
market.
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The Evidence Will Show That Amex’s
Anti-Steering Rules Violate the Sherman Act

Actual Anti-Competitive Effects

There is direct evidence that Amex’s Anti-Steering Rules have actual anti-
competitive effects.

Market Definition

The relevant antitrust product market is general purpose credit and charge card
network services to merchants; within that market, there is a distinct relevant
market for card network services to Travel & Entertainment (T&E) merchants.

Market Power

Amex’s market power is demonstrated through (1) customer insistence, (2) price
increases, and (3) market share.

Amex’s Defenses

Amex lacks valid pro-competitive effects or other defenses.
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Amex Steers to “Preferred” Travel Suppliers

and Steers Away from “Non-Preferred” Suppliers

rom: Jud Linville
Busell Magia s ES

“Hilton is non-preferred within
Amex Corporate Travel...To
become preferred within Amex
Travel, a supplier must agree to pay
a Business Development
Agreement [BDA] fee...It is the
price of entry for any supplier who
wants to list their product within

pplices

our network.”

“Our second principle is that we try
to sell and promote only preferred
suppliers, and we actively sell
away from non-preferred
suppliers. This reinforces the value
of the BDA for suppliers that are
willing to pay, and it gives teeth to
the whole Preferred Supplier
program” (emphasis added).

PX1685
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Amex Steered Away From Northwest Airlines

and Shifted Share

Stick #1 — Travel Share Shift (N\W Benchmark) b

“08/04: NWA [Northwest Airlines] communicated a new GDS [Global
Distribution System] fee effective 9/01/04”

GDS fee effective 9/01/04 \

“AXP Travel immediately replied, resulting in 10-16% decrease in NWA
booking within 2 weeks”

ur (=19

POB j NWA Share  “Stick” Share

/

A

“NWA lost [REDACTED] within one week”

T - NWA rescinded GDS fee on 90204 -

- - .
accounts with NWA activity One factor was the decrease in bookings

“NWA rescinded GDS fee on 09/02/04 — One factor was the decrease in
bookings from AXP travel”

| Amarican Express Proprietary & Conficential ™= |

PX0064 69



PX2424

PX2424

70



sl *) Amex Could Charge Merchants for Any Additional Benefits

“When payment iIs possible, free-riding
IS not a problem because the ‘ride’ Is
not free.”

— Chicago Prof’l Sports Ltd. P’ship v. NBA, 961 F.2d 667,
675 (7th Cir. 1992) (Easterbrook, J.)



“At bottom the NCAA’s position Is that ticket sales for
most college games are unable to compete In a free
market. . . . By seeking to insulate live ticket sales from
the full spectrum of competition because of Its
assumption that the product itself is insufficiently
attractive to consumers, petitioner forwards a
justification that is inconsistent with the basic policy of
the Sherman Act.”

— NCAA v. Bd. of Regents of Univ. of Oklahoma, 468 U.S. 85, 116-17 (1984).
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The Evidence Will Show That Amex’s

Anti-Steering Rules Violate the Sherman Act

Actual Anti-Competitive Effects

<
_Q/
<
<

There is direct evidence that Amex’s Anti-Steering Rules have anti-competitive
effects.

Market Definition

The relevant antitrust product market is general purpose credit and charge card
network services to merchants; within that market, there is a distinct relevant
market for card network services to Travel & Entertainment (T&E) merchants.

Market Power

Amex’s market power is demonstrated through (1) customer insistence, (2) price
increases, and (3) market share.

Amex’s Defenses

Amex lacks valid pro-competitive effects or other defenses.
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