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Credit Card Fees Cost MerchantsCredit Card Fees Cost Merchants 

Over $50 Billion Each Year.

— PX2482, Nilson Report No. 1041 (May 2014)
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Amex’s Anti‐Steering Rules Obstruct Competition 
Among All Four Credit Card Networks

PX0002
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Sherman Act Rule of Reason Analysis Is Three Steps

Adverse effect on competitionAdverse effect on competition

Step 1 (Plaintiffs)

Adverse effect on competition

Direct path – actual anti-competitive effects

Adverse effect on competition

Direct path – actual anti-competitive effects

Either Through:

Indirect path
Market definition
Market power 
Likely anti competitive effects

Indirect path
Market definition
Market power 
Likely anti competitive effectsLikely anti-competitive effectsLikely anti-competitive effects

P ibl i i ffP ibl i i ff

Step 2 (Defendant)

Possible pro-competitive effectsPossible pro-competitive effects

Step 3 (Plaintiffs)

Whether any pro-competitive effect could be achieved by less anti-
competitive means
Whether any pro-competitive effect could be achieved by less anti-
competitive means
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The Evidence Will Show That Amex’s 
Anti‐Steering Rules Violate the Sherman Act

Actual Anti‐Competitive Effects

There is direct evidence that Amex’s Anti‐Steering Rules have actual anti‐
competitive effects.
There is direct evidence that Amex’s Anti‐Steering Rules have actual anti‐
competitive effects.

Market Definition
The relevant antitrust product market is general purpose credit and charge card 
network services to merchants; within that market, there is a distinct relevant 
market for card network services to Travel & Entertainment (T&E) merchants.

The relevant antitrust product market is general purpose credit and charge card 
network services to merchants; within that market, there is a distinct relevant 
market for card network services to Travel & Entertainment (T&E) merchants.

Market Definition

Amex’s market power is demonstrated through (1) customer insistence, (2) price Amex’s market power is demonstrated through (1) customer insistence, (2) price 

Market Power

increases, and (3) market share.increases, and (3) market share.

Amex’s Defenses

Amex lacks valid pro‐competitive effects or other defenses. Amex lacks valid pro‐competitive effects or other defenses. 
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Clear Evidence:  

(1) Amex’s Anti-Steering Rules Exist.

(2) Amex’s Anti-Steering Rules Prevent 
Competition over Merchant Fees.
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Amex’s Anti‐Steering Rules Obstruct Competition 

Amex’s Anti-Steering Rules limit merchants g
from encouraging their customers to use credit 
cards that cost merchants less: 

No discounts

No incentives

No expression of preferenceNo expression of preference

No ability to influence consumer choice

Not even truthful price disclosure
7



Amex’s Anti-Steering Rules obstruct competition 

among all four credit card networks at all 

merchants that accept Amex.  
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Merchants Will Testify About Various Steering Possibilities

Airline: Offer award miles or in-flight benefits

Car rental company: Offer free upgrades unlimitedCar rental company: Offer free upgrades, unlimited 
mileage, or rewards points

Tour operator: Offer free breakfast or discounts onTour operator: Offer free breakfast or discounts on 
transportation between airports and hotels

Retailer: Use signage to communicate payment 
preferences
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Amex’s Expert Agrees That Merchants Would 
Steer Absent Amex’s Anti‐Steering Rules

“If merchants had unfetteredIf merchants had unfettered 
freedom to steer customers at 
the point of sale, it is likely that 
they would encourage 
customers to use the card that 
has the lowest merchant 
discount fee. . . . If such 
steering were pervasive, it might 
force Amex to charge a lowerforce Amex to charge a lower 
merchant discount fee. . . .” 

PX0093 10



Steering Is a Normal Competitive Process
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Steering Is a Normal Competitive Process
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Steering Is a Normal Competitive Process
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Discover Offered Lower Prices 
Than the Other Card Networks

“American Express’ average 
merchant discount rate in 1999 

as appro imatel 2 73 percentwas approximately 2.73 percent 
compared to Discover’s rate of 
approximately 1.5 percent and 

Visa’s and MasterCard’s rates of 
approximately 2 percent.”

14



Visa’s “Profit Wheel” Encouraged Merchants 
to Steer to Visa and Save Money

PX0082 15



Amex Considered Pro‐Competitive Responses 
to Visa’s Campaigns

“How to persuade Visa, associations, 
service establishments and CVBs notservice establishments, and CVBs not 
to participate in any kind of card 
preference campaign/program.”

•“Create a compelling tagline that is superior 
to preference . . . .”
•“Negotiate long term contracts with key 
partners that incent them not to participatepartners that incent them not to participate 
in preference campaigns…”
•“Cut discount rate to zero in any market 
where Visa invests in preference”where Visa invests in preference
•“Lower discount rate for SEs who agree 
not to participate in preference 
campaigns”

•“Incent merchant to ask for Amex”
•“Offer aggressive pricing incentives”

PX0163 16



Amex Also Responded to Preference Campaigns
By Expanding Its Anti‐Steering Rules

PX0002 17



Amex “Thwarted” Visa’s “We Prefer” Campaign

“To All American Express 
Managers”Managers”

“From Harvey Golub and 
Ken Chenault”

“We thwarted a nationwide Visa 
marketing campaign in keymarketing campaign in key 

markets . . .” (emphasis added).

PX0152 18



Visa Fought Back and Encouraged T&E Merchants
Not to Accept Amex’s Expanded Anti‐Steering Rules

“If like many merchants you’ve been controlling your costs byIf, like many merchants, you ve been controlling your costs by 
steering your customers toward less expensive cards, you’ll have 
to stop.”

PX1366 19



The Evidence Will Show That Amex’s 
Anti‐Steering Rules Violate the Sherman Act

Actual Anti‐Competitive Effects

There is direct evidence that Amex’s Anti‐Steering Rules have actual anti‐
competitive effects.
There is direct evidence that Amex’s Anti‐Steering Rules have actual anti‐
competitive effects.

Market Definition
The relevant antitrust product market is general purpose credit and charge card 
network services to merchants; within that market, there is a distinct relevant 
market for card network services to Travel & Entertainment (T&E) merchants.

The relevant antitrust product market is general purpose credit and charge card 
network services to merchants; within that market, there is a distinct relevant 
market for card network services to Travel & Entertainment (T&E) merchants.

Market Definition

Amex’s market power is demonstrated through (1) customer insistence, (2) price Amex’s market power is demonstrated through (1) customer insistence, (2) price 

Market Power

increases, and (3) market share.increases, and (3) market share.

Amex’s Defenses

Amex lacks valid pro‐competitive effects or other defenses.Amex lacks valid pro‐competitive effects or other defenses.
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Many Consumers Do Not Substitute 
Between Credit and Debit 

Document Redacted 
i h lin Whole

PX1589 21



District Court in U.S. v. Visa Defined Market as
“General Purpose Card Network Services”

“[G]eneral purpose card 
k i lnetwork services also 

constitute a product 
market because merchantmarket because merchant 
consumers exhibit little 
price sensitivity and the p ce se s v y d e
networks provide core 
services that cannot 
reasonably be replaced 
by other sources.”
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Amex Agreed in Its U.S. v. Visa Amicus Brief

“The market at issue in this case is the market for supplying network 
products and services to general purpose credit and charge card issuers 
(‘ t k i ’) ”(‘network services’).”

PX1478 23



Amex Alleged the Same Relevant Market 
in Its 2004 Complaint in Amex v. Visa

“A. The Relevant Markets
65 Defendants’ antitrust violations have occurred in the65. Defendants  antitrust violations have occurred in the 

market in which the card networks provide authorization, clearance, and 
settlement services for general purpose card payment transactions in the 
United States. Through those violations, Defendants have harmed g ,
competition in, among other markets, the general purpose card network 
services market . . . .”

“68. General purpose cards do not include . . . debit cards[].” 

PX0106 24



Amex Identified Debit as a “Separate and Distinct” Market 
in Its Amex v. Visa Complaint 

“The ‘debit card network services market’ in the United States 
constitutes a separate and distinct ‘Relevant Market.’ The debit card 

network services market is the market in which authorization clearancenetwork services market is the market in which authorization, clearance, 
and settlement services are performed for debit card transactions.”

“Unlike credit and charge cards debit cards promptly access moneyUnlike credit and charge cards, debit cards promptly access money 
directly from a cardholder’s checking or deposit account, thereby 

strongly differentiating debit cards from general purpose credit and 
charge cards ”charge cards.  

PX0106 25



Amex’s 2005 Statements to the Federal Reserve
Identified the Same Market

“We consider our market to be general purposeWe consider our market to be general purpose 
charge and credit cards; debit is a different 
market.”market.

PX0254 26



Amex Provided Explanation for Its 
Relevant Market in Its 2007 Amex v. Visa Expert Report

Document Redacted 
i h lin Whole

PX0058 27



Amex Changed Its Position on Debit in Its 2010 10‐K 
Submitted After The Complaint Was Filed

2009 10-K 2010 10-K

“The ability to substitute debit 
cards for credit and charge cards is 

li i d ”limited . . . .”

“[D]ebit cards are also perceived as[D]ebit cards are also perceived as 
an alternative to credit or charge 
cards and used in that manner.”

PX1408 PX1409
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Growth in Debit Card Usage Has Come 
at Expense of Check Usage

50%

Shares of Total Dollar Value of U.S. Consumer Payments
Cash, Checks, Credit Cards, and Debit Cards: 2000 - 2011

50%

Shares of Total Dollar Value of U.S. Consumer Payments
Cash, Checks, Credit Cards, and Debit Cards: 2000 - 2011

50%

Shares of Total Dollar Value of U.S. Consumer Payments
Cash, Checks, Credit Cards, and Debit Cards: 2000 - 2011

50%

Shares of Total Dollar Value of U.S. Consumer Payments
Cash, Checks, Credit Cards, and Debit Cards: 2000 - 2011

50%

Shares of Total Dollar Value of U.S. Consumer Payments
Cash, Checks, Credit Cards, and Debit Cards: 2000 - 2011
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Notes: The percentages for checks, cash, credit cards and debit cards do not add up to 100%.  There are other types of payment methods 
that are not displayed in the graph.  2000 to 2003 and 2005 to 2006 reflect revised figures from later issues of The Nilson Report.

Sources: PX1519, PX1522, PX1525, PX1528, PX1531, PX1534, PX1537, and PX1541.
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Amex’s Internal Structure Until Recently Included 
Travel and Entertainment Organization

“Our team is responsible for managing TEI industries . . . .”

PX0210 30



The Evidence Will Show That Amex’s 
Anti‐Steering Rules Violate the Sherman Act

Actual Anti‐Competitive Effects

There is direct evidence that Amex’s Anti‐Steering Rules have actual anti‐
competitive effects.
There is direct evidence that Amex’s Anti‐Steering Rules have actual anti‐
competitive effects.

Market Definition
The relevant antitrust product market is general purpose credit and charge card 
network services to merchants; within that market, there is a distinct relevant 
market for card network services to Travel & Entertainment (T&E) merchants.

The relevant antitrust product market is general purpose credit and charge card 
network services to merchants; within that market, there is a distinct relevant 
market for card network services to Travel & Entertainment (T&E) merchants.

Market Definition

Amex’s market power is demonstrated through (1) customer insistence, (2) price Amex’s market power is demonstrated through (1) customer insistence, (2) price 

Market Power

increases, and (3) market share.increases, and (3) market share.

Amex’s Defenses

Amex lacks valid pro‐competitive effects or other defenses.Amex lacks valid pro‐competitive effects or other defenses.
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U.S. v. Visa Provides a Road Map 
for Market Power Analysis

“Market power has been defined by the 
Supreme Court to mean the ‘power to 

control prices or exclude competition.’” 
— U.S. v. Visa, 344 F.3d 229, 239 (2d Cir. 2003) (quoting U.S. v. 

Du Pont Co., 351 U.S. 377, 391 (1956)). 

32



Amex  Explained the Exercise of Market Power
in Its U.S. v. Visa Amicus Brief

“Defendants have plainly exercised the 
po er to force a p rchaser to dopower to force a purchaser to do 

something that he would not do in a 
competitive market.” 

— PX1478, Brief of American Express Co. as Amicus Curiae at 
7, U.S. v. Visa U.S.A., Inc., 163 F. Supp. 2d 332 (S.D.N.Y 

2001) (No 98 Civ 7076 (BSJ)) (citing Eastman Kodak Co v2001) (No. 98 Civ. 7076 (BSJ)) (citing Eastman Kodak Co. v. 
ITS, 504 U.S. 451, 464 (1992) (internal quotations omitted).
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U.S. v. Visa Provides a Road Map 
for Market Power Analysis

U.S. v. Visa
344 F.3d 229, 239-40 (2d Cir. 2003)

Customer insistence: 
“[M]erchants . . . could not refuse 
t t Vi M t C dto accept Visa or MasterCard . . . 
because of consumer preference.”

Price increases: “[D]espite recentPrice increases: [D]espite recent 
increases in . . . fees, no merchant 
had discontinued acceptance.”

Market share: Defendants had 
“large shares of a highly 
concentrated market . . . 
MasterCard [] accounted for 
approximately 26%.”

34



U S Vi M k t PU.S. v. Visa Market Power 
Road Map 

Customer Insistence

“[M]erchants . . . could not refuse to accept Visa or 
MasterCard . . . because of consumer preference.”



Amex Told Southwest That Its Acceptance “Is Essential”

“It is essential to accept American Express 
Cards as one of your payment choices…”

“Therefore, it is essential to offer 
American Express as one of your paymentAmerican Express as one of your payment 

options”
PX0007 36



Amex Communicated to Other Airlines That
“It Is Essential to Accept American Express”

“It is essential to accept American Express as one of 
your payment choices ”your payment choices…

PX1218 PX0769

PX0517 PX1252
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Insistent Amex Cardholders Fall into Three Groups

PX0039 38



Amex Explained Insistence of Its 
Membership Rewards Cardholders

“Sixty-five percent of Southwest charge volume comes from Cardmembers that y p g
are enrolled in Loyalty Programs.”

“MR enrolees [ i ] spend on a erage 12x more than non cardmembers ”“MR enrolees [sic] spend on average 12x more than non-cardmembers.”

PX0007 39



Many Amex Cardholders Would Spend Less or Not at All 
if Amex Were Not Accepted by a Merchant

“39% of American Express Cardmembers say they would not 
have purchased and/or would have spent less if American p p

Express had not been accepted on their last purchase 
occasion.”

PX0815 40



Amex Explained Its Corporate Insistence

“32% of employed American Express 
Business and Corporate Cardmembers sayBusiness and Corporate Cardmembers say 

that American Express is required by their 
company for business-related purchases.”

“72% of American Express Business and 
Corporate Cardmembers have used only 

American Express to pay for airline tickets 
i h h ”in the past 12 months.”

“Amex has a 50% 
h i llshare in small 

business and a 87% 
share in corporate.”

PX0007 41



Significant Number of Merchant’s Sales “At Risk” 
If Don’t Take Amex

“Insistent Amex consumer CMs“ insistent Amex Corporate CMs Insistent Amex consumer CMs 
[cardmembers] represent 

[REDACTED] in revenue to AA 
[American Airlines] each year.

. . . insistent Amex Corporate CMs 
[cardmembers] represent 

[REDACTED] in revenue to AA 
[American Airlines] each year [American Airlines] each year. 

Note: You can also position this as 
the portion of ‘at risk’ if AA does 

not accept the Card.”

[American Airlines] each year. 
Note: You can also position this as 
the portion ‘at risk’ if AA does not 

accept the Card.”

PX0119

pp
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Amex Explains Its Sources of Insistent Cardholders 
to Casual Dining Merchants

“Loyalty: 40%
Used only American Express Cards 

d th j dit hand no other major credit or charge 
cards”

“Business Expenses: 46%
Business/Corporate Cardmembers

whose employers require or prefer the 
American Express Card”

“Earning Points and Rewards: 89%
Are enrolled in any loyalty program”

“Loyalty groups are highly insistent, 
and have an overall less positive 

i h th t th iexperience when they cannot use their 
preferred form of payment.”

PX0957
43



Amex Calculated How Much of Walgreens’ Amex Business 
Was at Risk If Walgreens Cancelled

“AXP has commissioned research to understand the insistence of key 
Cardmember populations and specifically the impact within the drugCardmember populations and, specifically, the impact within the drug 

store industry of Card non-acceptance.”

REDACTED
PX0048

C
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Amex Found 41% of Walgreens’ Amex Charge Volume 
“At Risk” Without Amex Acceptance

REDACTED
“In total, nearly [REDACTED], or 41%, of 

Walgreens charge volume would be at risk if 
A i E l d ”American Express were no longer accepted.”

REDACTED
REDACTED

REDACTED

PX0048 45



Amex Prepared to Steer Its Cardholders
Away from Walgreens

PX0077 46



Amex Uses Insistence to Set Prices

PX0124 47



Amex Uses Insistence to Set Prices

PX1240 48



U S Vi M k t PU.S. v. Visa Market Power 
Road Map

Price increasesPrice increases

“[D]espite recent increases in . . . fees, no merchant 
had discontinued acceptance.”p



Amex Imposed Price Increases 
Across Wide Range of Industries

“Through the various Value Recapture Initiatives we have“Through the various Value Recapture Initiatives . . . we have 
raised rates on 65% of total MSUS [Merchant Services United 

States] charge volume. ”

PX0975 50



Amex Profited Over $1 Billion 
from Price Increases

PX0357 51



Amex Fee Increase: “Being Done Because We Can”

“We will be lowering the threshold for MPG [Monthly Gross Pay fee]We will be lowering the threshold for MPG [Monthly Gross Pay fee] 
from $100k to $50k. Purely being done because we can and it will 
generate incremental {$1.4mm} revenue.”

PX1168 52



Amex Described Pricing Based on Market Power 
as Increasing Price “Just Because You Can”

“Pricing based on ‘market 
power,’ i.e., increasing price 
j t b ‘ ’just because ‘you can,’ 
without concern for what the 
competition does, is not p ,
unlawful, but doing so can 
create the risk of losing 

t d tcustomers and can create 
legal and regulatory issues 
for third parties to exploit.”

PX0034

for third parties to exploit.  
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Amex Implemented Price Increases
With Continued Merchant Acceptance  

“Senior Vice President, National Client Group
Jun 2009 – Present”Jun. 2009 Present

“100% merchant retention”

“Senior Vice President, Travel & Entertainment Industries     
Oct. 2007 – Jun. 2009”

“100% merchant retention”

PX0070

100% merchant retention

54



REDACTED

REDACTED

REDACTED

REDACTED
REDACTED

REDACTEDREDACTED

PX0042 55



REDACTED

“Please think about both value 
and cost. For American Express 

REDACTED
p

and VISA/Mastercard, how 
would you rate the value you 
receive given the price youreceive given the price you 
pay?”

PX0043 56



U S Vi M k t PU.S. v. Visa Market Power 
Road Map

Market shareMarket share

Defendants had “large shares of a highly 
concentrated market MasterCard [] accounted forconcentrated market . . . MasterCard [] accounted for 

approximately 26%.”



Amex’s Market Share = MC’s Market Share in U.S. v. Visa

A ’ Sh f C di d Ch C dAmex’s Share of Credit and Charge Card 

Purchase Volume:Purchase Volume:

 26% across all merchants

 34% across Travel & Entertainment 

h tmerchants

58



Amex Agreed that MC Had Market Power 
in U.S. v. Visa and Amex v. Visa

“. . . MasterCard’s share was approximately 26%.”

“Visa and MasterCard have exercised market power in the general purpose card networkVisa and MasterCard have exercised market power in the general purpose card network 
services market. Because significant numbers of customers would not shop at 
merchants who do not accept their general purpose cards, merchants would be forced to 
accept Visa and MasterCard even in the fact of significant price increases.”

PX0106 59



Amex Defines “Spend Coverage”

“Percentage of AXP Cardmember plastic spend that can be g p p
accommodated at AXP accepting merchants.”

PX0890 60



Amex Reports Its “Spend Coverage” in Its 10‐K Filing

“We estimate that as of the end of 2013 our merchantWe estimate that, as of the end of 2013, our merchant 
network in the United States accommodated more than 90 

percent of our Card Members’ general-purpose card 
spending.”

PX1412 61



Amex Is Accepted at Merchants Representing 
Over 90% of Credit Card Spend

2009 2010
US 92% 94%

PX0924 62



Most Non‐Acceptors Are Small Merchants

“The group under $10K represents 75% of [Amex’s] coverage gapThe group under $10K represents 75% of [Amex s] coverage gap 
against Visa/MasterCard . . . Remember these are merchants probably 

half the size of the florist.”

The group under $5k “represents two-thirds of our coverage gap.”

PX0890 63



Amex Recognizes That a Higher Price 
May Result in Less Coverage

“100% coverage and premium price may be100% coverage and premium price may be 
incompatible”

PX0013 64



Ninety‐Eight of Top 100 Retailers Accept Amex

Of the 100 largest retailers in the United 
States in 2010, ninety-eight acceptStates in 2010, ninety eight accept 

general purpose credit cards.  All ninety-
eight accept American Expresseight accept American Express. 
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U.S. v. Visa Provides a Road Map 
for Market Power Analysis

U.S. v. Visa
344 F.3d 229, 239-40  (2d Cir. 2003)

U.S. v. American Express
(EDNY  2014)

Customer insistence: 
“[M]erchants . . . could not refuse 
to accept Visa or MasterCard

Customer insistence: Amex to 
airlines: “It is essential to accept 
American Express Cards ”to accept Visa or MasterCard . . . 

because of consumer preference.”

Price increases: “[D]espite recent 

American Express Cards.

Price increases: Amex imposed [ ] p
increases in . . . fees, no merchant 
had discontinued acceptance.”

M k t h D f d t h d

“Value Recapture” price increases 
on 65% of charge volume “purely . 
. . because we can” with little loss 
of acceptanceMarket share: Defendants had 

“large shares of a highly 
concentrated market . . . 
MasterCard [] accounted for

of acceptance.

Market share: Amex now has 
26% of an equally concentrated MasterCard [] accounted for 

approximately 26%.”
q y

market.
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The Evidence Will Show That Amex’s 
Anti‐Steering Rules Violate the Sherman Act

Actual Anti‐Competitive Effects

There is direct evidence that Amex’s Anti‐Steering Rules have actual anti‐
competitive effects.
There is direct evidence that Amex’s Anti‐Steering Rules have actual anti‐
competitive effects.

Market Definition
The relevant antitrust product market is general purpose credit and charge card 
network services to merchants; within that market, there is a distinct relevant 
market for card network services to Travel & Entertainment (T&E) merchants.

The relevant antitrust product market is general purpose credit and charge card 
network services to merchants; within that market, there is a distinct relevant 
market for card network services to Travel & Entertainment (T&E) merchants.

Market Definition

Amex’s market power is demonstrated through (1) customer insistence, (2) price Amex’s market power is demonstrated through (1) customer insistence, (2) price 

Market Power

increases, and (3) market share.increases, and (3) market share.

Amex’s Defenses

Amex lacks valid pro‐competitive effects or other defenses.Amex lacks valid pro‐competitive effects or other defenses.
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Amex Steers to “Preferred” Travel Suppliers 
and Steers Away from “Non‐Preferred” Suppliers

“Hilton is non-preferred within 
Amex Corporate Travel…ToAmex Corporate Travel…To 

become preferred within Amex 
Travel, a supplier must agree to pay 

a Business Development 
“Our second principle is that we try 
to sell and promote only preferred p

Agreement [BDA] fee…It is the 
price of entry for any supplier who 
wants to list their product within 

suppliers, and we actively sell 
away from non-preferred 

suppliers. This reinforces the value 
f h BDA f li hour network.” of the BDA for suppliers that are 

willing to pay, and it gives teeth to 
the whole Preferred Supplier 
program” (emphasis added)

PX1685

program  (emphasis added).
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Amex Steered Away From Northwest Airlines 
and Shifted Share

“08/04: NWA [Northwest Airlines] communicated a new GDS [Global 
Distribution System] fee effective 9/01/04”

REDACTED
“AXP Travel immediately replied, resulting in 10-16% decrease in NWA 

booking within 2 weeks”

“NWA lost [REDACTED] within one week”

“NWA rescinded GDS fee on 09/02/04 – One factor was the decrease in 
b ki f AXP l”bookings from AXP travel”
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Amex’s Own Witness Operates “Clean” Stores

PX2424 70



Amex Could Charge Merchants for Any Additional Benefits

“When payment is possible, free-riding 
is not a problem because the ‘ride’ isis not a problem because the ride  is 

not free.”

— Chicago Prof’l Sports Ltd. P’ship v. NBA, 961 F.2d 667, 
675 (7th Cir. 1992) (Easterbrook, J.) ( ) ( , )
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“At bottom the NCAA’s position is that ticket sales for 
t ll bl t t i fmost college games are unable to compete in a free 

market. . . . By seeking to insulate live ticket sales from 
the full spectrum of competition because of itsthe full spectrum of competition because of its 

assumption that the product itself is insufficiently 
attractive to consumers, petitioner forwards a p

justification that is inconsistent with the basic policy of 
the Sherman Act.”

– NCAA v. Bd. of Regents of Univ. of Oklahoma, 468 U.S. 85, 116-17 (1984).
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The Evidence Will Show That Amex’s 
Anti‐Steering Rules Violate the Sherman Act

Actual Anti‐Competitive Effects

There is direct evidence that Amex’s Anti‐Steering Rules have anti‐competitive 
effects.
There is direct evidence that Amex’s Anti‐Steering Rules have anti‐competitive 
effects.

Market Definition
The relevant antitrust product market is general purpose credit and charge card 
network services to merchants; within that market, there is a distinct relevant 
market for card network services to Travel & Entertainment (T&E) merchants.

The relevant antitrust product market is general purpose credit and charge card 
network services to merchants; within that market, there is a distinct relevant 
market for card network services to Travel & Entertainment (T&E) merchants.

Market Definition

Amex’s market power is demonstrated through (1) customer insistence, (2) price Amex’s market power is demonstrated through (1) customer insistence, (2) price 

Market Power

increases, and (3) market share.increases, and (3) market share.

Amex’s Defenses

Amex lacks valid pro‐competitive effects or other defenses.Amex lacks valid pro‐competitive effects or other defenses.
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