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Messrs. Davies, Ausrbach & Cor nell, abitornevse T

o the

defendant ‘nternational Business Mschines Corporction -

by Edwerd Cornell, Fsa., Drury ¥. Cooner, Leg. end

Hertin H. Schenck, Esg., of counsel

-

Herman Schulman, Es¢. was present throuchout the sroesid-~
sen .
SH L

ing before me representing Daivd L. ?odell Tl ,
attorney for Remington Rand, Inc., but did not take any
pert whatever thereln
WOOLEEY, J:
¥y deeision nerein is in favor of the netition

[N
a1
ct

which is entitled to the reliaf preyed for

in respect of the isgue tried before me,

and cherges against the defendents violstions of the Act

of Congress of July 2, 1890, 26 Stat. 209, com orly called

the Shermen Anti-trust Let, and of Section 3 of
of Congress of October 15, 1714, commonly HENOWG

Clzyvton Act.

the Act

88 the

The suit wes origineslly begun by the United

States egalnst the Tnternational Business kechin

ration and one of its wholly owned s© bsidisries

znd one of its subsidizries

Service, IncC.

1ic8 Corno-

The
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ItI. On Ocgtober 28, 193
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stipulations entered intoc between the perties -

Z L stipuleti of fects on which the

severed issue was o be tried; and

. A stipulation betwesn the petitioner and

L}

Remington providing, in effect, that any decree enltered
insofar as its 1nJunct1ve reiief is concerned
/////;g zinst Rewington shonld/be identic with the decree which

ght be entered ageinst Internaztiomal after the trial of

the severed issues between the petitiomer and International
These stipulations were all spproved Dby Judge
Knox, and the last two stipulations had annexed to them
the proposed form of decree To he entered against the
stipuleting defendant in the event of & decislion agalinst
International on the severed issues.
The result, therefore, of the situation created

by these stipulations 1s that ay decision on the severead
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issue will control the decres t

the petitioner and Reminghbon as walil

entered as between the petitioner and Internationas.
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IV, The facts have been stipulated subject to
the right ef either side to object to the relevancy and
materiality of some of the Ffaets so stipulated.

On November 18, 1935, pursuant to the rights
so reserved, the petitioner filed objections to the facts
regarding patents stated in sub-division ¥, of Paragraph
Z of the stipulation, as well as to coples of Letters
Patent which were filed by International with the stipula-
tion in pursuance of said sub-division, en the ground that
in & proceceeding under Section 3 of the Clayton Aet the
guestion whether the object leased ls patented or unpatent-
ed isg irrelevent and immaberisl. I sustain this-objec—
tion and hold thet there 1s not any question of patent
law, as such, invelved in this cause.

So 1limiting the facts, I find them to be agreed
ag followss

1. ©On or about June 1934, defendant The
Tabulating Machine Company was merged with the defendant
International, which acquired sll the asséls of The Tabu-
l=ting Machine Company, including all leases of tabulating
and related machines, and assumed all the liabilities of
The Tapulating Machine Company, ineluding those under 1ts

legses of tabulating and related machines,
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Za Petitlioner has for the past 30 years manu-
Pactured a2 very small number of tabuleting machines with
which tabulating cards are used, for use in the United
States Pureau of Census. These mechines are manufactured
for petitionerts cwn use and not for sale. They differ
from those manufzctured by the defendant and by Remington
in thet, while they are eapable of performing certain of
the functions performed by defendantts machines, they do
not perform the veriety of functions of which defendant's
machines ere capable,

3, Tabulating machines made by International
are electrically operzted; those made by Remington are
mechanically operated; and both are used to perfornm
tabulating, recording, calculating and statistical work.
Used in connection with such tabulating machinez are sort-
ing machines, punches, and tabulating cards. Tebulating
cards aTe small cards, generally printed, ané so designed
thet perforation in them, according %o their various
locations or relstive positions, indicate numerical or
opher data. Tabulating eards vhen inserted in an
eleetriecally operated tzbulating machine are noved to a
point in the machine where they come in conbtact with &
ilarge mumber of small eleciricel brushes. Sz21d brushes,

through the perforations in the cards, establish electri-
cal circuits, thus recording, tabulating, adding,
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computing, or otherwise registering the information
depoted by the perforations in the cards. These machines
pass the series of perforated cards over the brushes 8t a
spead of approximestely 150 cards per minute. Sampleg of
sald cgrds are attached herete.

In the mechanically operated tebulating machines
of Remington, instead of brushes small pins wmove into
the holes in the tabulating cards, this movement, through
linkage, ceusing the reccrding, tabulating, celeculating,
ete.

i Sorting machines of Internationsl ave electri-
cally operated and are used to separate, sort, or elas-
sify tabulating eards, according to the perforations in
them, in order to segregate or classify all or part of
the information represented by such perforations. Elec-
trieal contaet through a particulsr perforstion. actustes
the sorting machine in accordance with the location of
the particular perforation. ‘In the mechanigally
operated sorting wachines of Reminglon, the movement 6f
2 pin into the perforation of a eard, through linkage,

causes the operation of the machine. The defendant!s

-sorter operates at a speed of approxzimately 300 to

400 cards a minute.




g

Punehes of Internationsl, opersted by hand,
pechanically, or eisctrically, are used to make the
perforations in the tabulating cards.

L, A1l tebulating machines opersted by holes
in ecards, and all punching machines and sorting machines
used in comnectien therewith, which are now menufactured
end aveileble for commerclal use in the United States,
are menufactured and leased (except some hand punching
machines are so0ld) by the defendant or by RBemington.
They or thelr predecessors heve made and now own sub-
stantislly all of such tabulating machines which are
being wsed In the United States by numerous business con-
cerns, @ond by verious departments, buresus snd adminis-
trative esteblishments of petitioner. Approximately

303 tabulating machines, 4106 sorting machines and 8412
punches owned by International are now im use in the
United States,. Other than netitioner, the present
users of such machines of Internationsl total 3303,
Tnternctional owne and leazses appreoximately 85.7% of
tebulating mechines, 86.1% of sueh sorting machines and

81.4% of such punches now in use in the United States.
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5. Because of %he increasing volume and
complexity of the stetistical data which the petitioner
end many individuaels, partnerships and éorpcrations are
Tequired to assemble, clascify and tebulats, tabuleting
machines and related sorting and punching mochkines of
gefendant and Remington have become and now ere a practi-
cal business neecessity or advantage for the petifioner
and for many such individusis, partnerships and corpora-
tions, There sre some machines nmanufactured by others
than the defendant and Renington which perform certain of
the operations performed by defendantt's tabulating machlnes,
but there are no other machines (or combinetions of other
mechines) available eapable of performing without the
inbtervention of additional menusl cperstion the variety
of functions performed by the tabulating mechines of the
defendent and ®hx Remington. Defendantts tabulating
machines are commonly recognlzedite be superior im many
ways to other machines which may be used for some of the "
Same PULPOSES. &

6. The following business machines menufac-—
tured and scld by others than the defendant in this case

and the mammer in which they verform mey be deseribed as

folliowss:
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The Comptometer consists of & machine srranged
with a key board snd the eperator in entering the amounts
in this mechine does sc by the dgepressicn of the keys on
the key board. This direetly cperates the adding wheels.,
When a number of entries have been made the total of these
entries is shown on the adding wheels and copied off by
the opsrator.

The National Gask Begister, 2000 Beries Regis-
ter, comprises & key board and a number of individual
accumuiators or totalizers. Entriecs are node of amounts
by depressing swount ¥eys on the key board end classifi-
cetion of entries into any particular totalizer or totali-
zers is controiled by thelr keys. The machine also in-
cludes listing and recording mechanlsm for reeording on
sheets or rolls of paper sack of the items entered into
the machine. Opervatlon is effected by an electrie motor
eontrolled Prom the key board, After a number of entries
have been entered, tobals may be obtained of the entries
into any particulsr totalizer, The machine may be ar-
ranged for debit and credit entries,,ﬁnd bookkeeping
balannes:thereon.

The Burroughs Adding Machine is made in several
types, ranging from simple non-listing adding machines to

the more complicated bookkeeping and statement making




Copied at National Archives at Kansas City ‘

‘,’.:,'\-

Lo

The HeBee Keysort is a hand operated device fov
These cards (which cennot be used in a tabuleting mechine)
are provided with printed inforwmetion plsced upon them in

any desired wey and these cards are provided with a row of

edge. Wnen & perticuler clessificrtion 1s £95 e Gesigni-
ted, a card is ploced in & punch which notches oub the
card from the edge to the hole. Thess cords ere then
plzced in a filing device end by inserting by hand & long

nin in the holes correspondling to the one Gesired classi-

ficetion to be selected ahd by raising the pin, these

47 connection with cther

Burrouzhs, in order to meke caleulationg bes

iztbe.
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The Underwood Elliott Fischier machines are of
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macde by depreszion of lkevs, amounts listed end totals

ism operated by the numeral Leys of the f.pewriter. These
mechines are used for preparing stetement forms of various
sorts, recording lists or clessified series of totzls.

The Remington mechines comprise punching mechinesg,
sorting machines and tebulebing machines, These machines
in general correspond Lo those of Internstional, but in

nese machines asction is mechanical, the power alone belng
supplied through electrical energy.

The Warchant Calculator is & caleulating mechine
provided with a key board and an sccumtlsting mechanism,

sherein the accumuleting mechanism 1s moveble with ressect |

=

to the key board to facilitaste multiplicstion end division.

[-5
e
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hese mechines are also capable of operation for o six

=l

eddition ar s@btraction. They ere widely used in booi-

keeping and statistical work or ope
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eddition, subbraction, multiplication or division. In

these mechines the operation is wholly controlled Ly
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trie motor.
The lMooroe Celculating machine in its seneval

resuits is the stme as the Harchant Cel-ulator mentioned

TE .
In none of these nachines, other then those of
Remington, may & card be inserited therein and information

be derived therefrom mechanically or elsctric callys; nor
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Reming
simulteneously segregating or cccumulating any desired

gombination of miscellaneous numerical or other recszded

datea, end of nerforming calculating or tabulating funetions
with such segregated or accumulated datz, without the
intervention of zny further manual key board manipulation.

7. Internationsl does not sell (and has not,

during the past thirty years, sold) but only leases

-

tabulating mechines, inciuding sorting mechines and punches
used in connection therewith (with the exception of hand

onereted punches, as distinguished from mechanically or

electricellv-overeted punches, which ssid defendaent do

. The legse sprecments ordinarily used by seid
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defencant orovide thet (1) the company reserves title to

421 JS T e 3 1 5
the michinos covered by the agreewment; (2} the nschine

user acquires only the right o possess and & license to

~

use said machines; (3) the machine ussr shall use in

- -

connectlon with seld machines only tobuleting ecards menu-
fectured by the company; &nd {4) the machine user shall

pey to the company a monthly rentel, Szid cgreenunis

provice thet sald defendant nmey forthwith resume possessiun
2f zaid mechines if the user shall fall to observe the

-

covenant to purchese tebulating cards for use 1ln connec-

ticn with said maenines exclusively from ssid defendant.
8. Agreenents for the use by petitioner of

tebuleting machines of International heve not in all cases

r etitioner to use only tabulating cerds .aent-

red

ﬂ'\
2
F__I

f&

1. T

factured by said defendant, but have sometimes nrovided
thet if petitioner shall use in sald machines tebulaeting
czrde not purchesed from or nenufactured by sald defencent,
the wmonthly rental shall be incressed In sums provided for
i the verious agresments with petitioner. )

rentzl hes been approximately 15% of the rental otherwise
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aild defendant menufacturers 214 of 211 such

defendant, 28%% constitute 45-column cards,

saroxinately

g
facturad. 02 the cards manufectured and oold by ssid

S Mas nEnide
as ammually.

gl-column cards; and 1.4% of all cards comstltute &0~

column cards which have been pra-punmched, 3% of all card

constitube 45-column cards which have been ore-punched,

o

and 4% constitute detachable record or stub

Except for such cards as are s0ld pre-punched

sold by seid defendant are punched by the users. el

added charge is made for such pre-punching.

column cards are designed for round holeg, and the 8 -

colmmn cards for rTechtanguler holes. Tt

d

e LAB~column cards

and 90-column cards of Remington &re designed [or TOoUNG

holes.

153, Tnbernationel sells tabulating cerds for

use in cornection with its nechines.

tabulating cards acguire title

purahs.

theretny snd Thig Caris

the 9"""‘3@31‘\::}? of Irntovnaticonel,
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and must be frez of carbon spots, or slime spots, oF irrse-

215 o ot . i * ; >
gulerities of surface, A carbon spot in & card msy cause

gn grroneous and unintended elsctrlcal contaet, mestliing
in an erronecus scrting. Thne parts of the sorting mschine
ere gecurately coondinated to the cara sizes, subjuect only
to minute tolerances. If the card is not cecurals zg to
size or thickness within its tolerance, or of the perfors-
tion is not zecurately punched within the dimensions of

the card, or if the card contaims carbon s: sots, or slime
spots, or irregulaerities of surface, 1t msy becoms €rron-
eously sorted and may crumple, and clog the sorting mechines,
Likewlse, the parts of defendunt's tebale
machines are zsecurabtely coordinated to the card slze, sub-
josct only bto minute tolerances, Eaeh cerd is pushed down
(from large numbers of cthier cards behind it snd from

awd immnedicstely behimd it and in convect with L

0

metsl plate heving &bt the top thersof a ridge

i
. N L
anc-thousandsi | 2} of an ineh projsction. Boech plate

operabes 2t a ced of 150 moveuments pevr minute,. If =ny
&t £ toas

is +ton thin, the result of the operetion o

~zriiculor nert of the mzchine mey be that Two cards will

e w—f——rﬂrﬂff—*"“””’J-
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be drawn down and mey clog at the next passage, Likevise,

if e&n

A

r card is too thick or uneven in thicimes:, or with
&n Lrreguler edge, it m&y crumple and clop the woris, 411
nechines mey be adjusted for cards of different thicknesse

within minute telerznces; but if opereted upon cards wro-

scuocusly arveyed, some of greater and some of
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thicknes:, the michines will no
wise function.

The card in order to be properly located in the
position it talkes in relation to the electrical brushes in
sueh tabulating machine and sorters must be scouretely cut
to dimensions; 1f too large it will clog; if too small
or not cut at the proper zngle the perforations will not
be brought in contazet with the prover electricel brushes;
if the card contains carbon spots or metallic perticles,
unintended electrical contect may tealte place through the

cles and register erroneous resulis,

}.I

cerbon spots or partic
Improner surfacing of czrd, curl in the cerd, cor siime

spots in the card, may clog the operetion of the nichine

E;
ck
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I3

ar throw off the =zccuracy of the resu

14. TWhen the card is passed scross The

electriczl contacts its non-condieting chare

necas:aﬁy-to prevent slectrical contact through all save

i
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machine 1s by virtue of the c¢liminstion of &

The nerfsra-
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operage the mecheniem in The statlehlezgl re-
cording.

&
= 1 - ot o e e P e g,
L5, The card 1s not immedicitely destroved iun

upon it, &e

now throush

&t

forations 1 worn out and mey then be dunlicated,throuzh
reproducing machines, for further use. Toughness and

of surfece, durebility and stilffness are esien—

reguire for

16, The machine !
card especially manufsctured. The cerds used in tabulatb-
hines have no other use, vsiue or function, save

ing mzc

for use in those mochings.

17. There are no cards on the generzl mariet
g ¥ AT e o+ .
manufactured for other purposes wiich are sporopriate foz

use in defendsntfs mechines.
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upon & printing cvlinder.
20, In ordsr to furnigh such cerd design and

lavout service, Internationsl hasz gone to groebh cpense
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21. During the last thirty years, the intrl
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ceov of Inturnationalts mechines, the gpeed at which they
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are rm, and the functions they psrfor:
hove much increased.

Internstionalts wmechines heve always used
cards of various sizes made of peper; and Llese cards
heve slweys been provided wit n perforstions,have alweys
perpitted the clozing of electrical circulibs through the
holes therein so 28 to cause tabulating, sorting, stc.;

- = - e '! .
né heve aiweys operabed in timed zefUence with the

A
- P £ T Y — 3 £‘\r‘1
per mosition (Gue to lneeccuracy in aard beyond co-ordinste

- slerences of machine), the
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through the card hole at an instent which
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g out of timse
with the circuit breskers of the mechine and out of tims
with other parts which the circuit is *o control, This
mey produce an error in the caleulation or onsration nETr-—
formed by the machines.
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the manufacture of its tabulseting cards. The United
States Government Printing O0ffice menufactures tabulating
cards which have besen found to be satisfactory,employing
its own methods and meachines and such ecards are now belng
used in large quantities dally in the Governument 's
nzchines end iIn mochines lezsed by the Governmment from

the defendant and Hemington. Cerds manufactured by

n the

o

Remington are mechanlcally satisfactory for use
AB-column machines of Internationsl, but are not now
electrically tested.

Z3. On August 15, 1927, George i. Cerber, then
public Printer for the United States, nude an dication ¥

sderal Trade Commission to institute 2 nroceeding

ck
iy
[B)]

)

ageinegt Internationzl in respect of the clauses of its

lezses limiting the lessczes Lo tab

menufecture. After a ureliminery investigetlion and
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H
an eX narte hearing, at which only Internstliongl, The
o S PO E NN By o s " ~
Tebuleting Mochine Company end Remingion were hesa ré, ths
s Oommyd oo~ Ao Lol - - T
werllRlSEion decliined o issue ary consleink,
. I have, therefore, as the bzsis for my agelelor
on the ilssues submitted to me, the sleadings, the agvecd
facts 2s here found r elevant, and ths inferences whiclh T
ey properly drew thersefrom,
V. Section 3 of the Cleyton Let, so far as
herein appilcelble, reads - in convenlently parasgrenhed
form - as follows: {(Italics mine)

e Y TroTiey i Saniires g

0 L T, 1 £ A e e arent

¥I1
commerce, in the course of such comxerce,
mechinery # 4 %

shall be unlevful for any person engeged in
to lease ¥ #

“whether natented o unyp au91tﬂa, fﬁ? use, ¥ ¥ ¥
within the United Stetes * ¥ %, or fix a srice chaorged
therefor, or discount from, or rebate upoa, such nrice

Yon the condi t%on, sgreement or under
that the lessee % 3% ¥* &l not use or desl
goods, wares, merch&n&ise, ¥ ¥ % gunullies or
commodities of & competitor or coupetitors o
lessor ® ¥ 3%,

where the effect of such 1@&56, ¥
condition, agreement or understaading mey he

Ut substantially legsen gompetition

Yoy tend to create & mononoly in any

COMENEYT CE . ¥

T9n
o s L,

ng of

a2
by

i

ey

N VR e L
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VI. It seems to we thaet in order successfully
] to mainteln herein & cause of action under Seetion 3 of
the Clayton fLet ageinst Internstionsl the petitinsner shonld
, be requlired to shiow:

, That the lesses of Internut onells idnes
conbalined such restricitive clauses or covenants eg ars
referred tc in said Section, commoniy culled Yiying clauses!

That there has been or,now, bubt for such ¥tying
claws=st ,would be compeiition the particular comuerce

involved,

That the "tying clzuses® of this defe:

leases haeve substantizlly lessened ¢

gaid clauses have €

[ahs
o AL

monopoly thorein.

In my apinion a2ll these elensy
satisfactorily sstabiished by the petiti

n

es 1s common ground.

omnetition in

Here the presence of the M"yin

ced To creste a

Ts heve heen
sner In the Instant

) i
! £ elausest

irnviexed to the stipulaetion of facte is = typlceal
commereisl lezse used by Internationsl and wlsc & typical
lease betwesn Internationalls subsidiary The Tebuisting
Mz seny with the United Steles. Both lsasesg,
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5. )
e it should be stated, in order to make the phraging of the
_ quoted clauses clear, took the form of lettors from the

y lessor, accepted by the lessecs.

#In cons i
nochines, uog eth
CL

Corporation s&r }e is
ration hc%ebv gives ¥ ; Gens 1pnal iloen
use the above machines at the nlece and for the work
aforesaid, but such license ond any coutrzet based
upon the acceﬁtance of this prooositinon shall be termi-
nuted forthwith by any failure to ' due the

: ¢

aforesaic rental of the mochine
that zre not purcheaged from this Corncratliom are used
in the oneyat%ggmgf szid ﬂﬁCLl?CS. In t evapt of
such termiviation vou egree to pey in cu0¢t¢92 to the
rental siresdy zcerued, rentzl for the wmechince &t the
£uil rate for the remainder of the contraci serind
covered by this agreement.t

In the lease with the United States, the ¥tying

cleuse? reads thus: (Itzlies mine)

"In eonsideration of the rentsl pald for
machines and conditionad upon the purchese o
leting Cards from this Comﬁahys gs hereinalfte
fied, and tue srices paid therefor, thic Cowpe
hereby Blvcs you & non—aaaig ahle license tno
above nazed machines at the place and for the
aforesald, but such license and euy cont act
the acceptance of this propositiuon aay Ds Te
forthwith hy any failure to nay en Tuf ne
seid rental of the maCQluGu, EN &g nevel:
stated, T the event of such mingtlon ¥
to pev in sddition to the %eﬁ*"l s lrealdy ocoz
rentel Tor the machines st the full rete for th
re ginder of the first yeer, o cont. act period

covered by this sgreeasnt.
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#The T‘EZ‘.‘GGlS hereinbefore stivulated are bosed
voon the sxciusive use, in anv j"r;c.ﬂ c'-“?d na c‘z_-.mc

of
In

"»

cerds purchasedfrom the Te “UTJ-‘G"“
the event the Govs roment re

to ‘L..,

in any of the s3zid machines c”-dw '_ﬂrin
Government Printing O0ffige, then a2

DEn cent increage 3 wa rental

fiftﬁ S

 the eveant
sed from

..C‘

Ll
L LI

th@

a6 i’;aTu@ri, sueh { g
unon vouich vou atart numching e nsivel s nur
chaged from This eomnany, snd combinuins go long &8
gords purchased from us excliusively are so used.m®
B. The commercs 1 is the sale of

ma thet, when thoe

=T o R,
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wist not be limited only to the nlane of thelr interests,

but should be what might perhaps

three dimensicnal test; for the public must be considered

and 1t wust be determined whether the "iving clsusest in

1%

question Wsubgtentielly lesten competition® betwsen the
lessor and outslders a2s possible sellers to the lessees
of the article in guestion.

Indeed, the more I thirnlk about the defendontts

rgument the more I feel that it is merely an argument ab

-‘

inconvenienti, which its essence, -~ stripned of &ll

legal embrolderies -~ could be addres:ed more effsctively
"~ the International’s salesmen fo Internationalis lessest
than by counsel for Internaticnal to & court.

As to the preactical result of & voiding of thes
ftying clausest, Intsrnztionalts feears do not sppeal to
me ., For if there id any real trouble In opersation of 1T
machines by its lessess with cards bought of cuislders,
it is quite certain - owing to the relation betwsen the
carcs and the machines — that, slthough after the “tying

clauses? are voided, there umay be et first some disloyel-
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I thin® ®¥xxk it is obvious thut even it the
EIE 3 3 }
&re no more than two competitors in e commeres of thi

wind, and esch is zllowed b5

. ; e _ . . -
if the "tying clauses" are voided in the lezses of bot

competitors, the lescees of each will af least be abl

nurchease from elther, and thus- secure = better article or

zs pood an article for a lower orice.

G N - S J, . =T S L -
of fthese Mtying clauvsesy would tend Lo crszte & monono

in the commerce Involving tabulatiug carde, which, in

gliow the defendant to Ytend to creete® zn actuel mon
beyond its vroper petent monopoly - in vhet st
free fieid of commerce. This is clesrl;
Section 3 of the Cleyton Act in its

ik

the provisicns of

2ir wnpunched form, are afmitiedly entirely unpaitented
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contamaztion of Piying cliusest in comnsedion with lesse

panies offree judgment in their ourchoses of tabvulating
cards., This - the Congress save - 15 as it ghould e,

regpect theresf must be granted.

mited them herein -~ will canstitute the find

p\
t
i
-
2
<
o
E,...J
’_.l .

ings of fect and conclusions of lsw inm This cause in

respect of the issue which hes come on for hiearing before

ole .

An order to this effect mey be entsred on the

should be & sepsrate order in this rog
hevine 1t ineluded
heving 1t ineluded,

the finel decree.

e
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