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’ DAWSOK, D. J.:

- General Nature of the Actions

v

These are six civil anti-trust actioné instituted by
complaints filed by the United States in March of 1857. They
allege viclations c¢f §5 1 and 3 cf the Sherman Aok, 15 T.s.C.

§8 1, 3.

The complaints sliege, with respect to each defendant,
that beginning in the latter part of 1956 and continuously since
that time, the particular defendant has eptered into, andé ro-
fused to deal cther than on the kasis of, block-bocking contracts.
Théy define "block-booking®” zs the sale or licensing of fezture
films to television stations for exhibition on television in a
block whereby the licensing of one feature film is conditioned
by the licensor upon the licensing by the licensee ¢of one or
more other feature films.

The complaints seek the Court to declare the following
relief:

(1} That the defendants have unlawfully contracted

in restraint of interstate trade and commerce in the distribution

——
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of feature films in violation of § 1 of the Sherman Act.

(2} That defendants be enjcined from refusing to
license feature f£ilms to television stations on a picture-by-
picture, station-by-station basis.

(3) That the Court direct the defendants to cffer io
renegotiate the existing contracts for block~-booking entered
into between them and television stations in the United States
s0 as to give any said staticon an opportunity tc license defen-

cants' feature £ilms on a picture~by~picture, station-by-station

basis.

/

mf The Parties and Jurisdiction j
- B

Defendant Loew's, Incorporated is a corporation or-
ganized under the laws of the State of Delaware and transacts
business and is found within the Southern District of New York.

Defendant € & C Super Corp. is a corpoiation organized
under the laws of the State of Delaware and transacts business
and is found within the Southern District of New York.

Defendant Screen Gems, Inc. is a corporation organized
and existing under the laws of the State of California and
transacts business and is found within the Southern District of
New York. Screen Gems is a wholly-owned subsidiary of Cclurbisz

Pictures Corporation.
- -
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Defendant Associated tists Productions, Inc. is a
corporation organized under the laws of the State of FNew York and
transacts businsegs and is found within the Southern District of
Hew York,

) ~

Defendant Rationgl Telefilm Associateg, Inc. is & cor-
poration organized under the laws of the State of New York and
transacts business anéd is found within the Southern District of
Kew York.

Defendant United Artists Corporatiorn is a corporation
organized under the laws of the State of Delaware and transacts
business and is found withip the Southern District of New ¥York.

Bach defendant is ergaged in interstate commerce and
was, during the time covered by the compleint, engaged in the
licensing of motion picture films for exhibition by television

tations.

There is no issue as to jurisdiction or verue in the

case.

P
t

! §g§e Cemmerce Involved (

Feature £ilms are copyvrighted motion pictures originally
produced for exhibiticn in motion picture theatres. During tae

time covered by the complaints, feature films of varicus different

__'_5,/:.
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producers were licensed for exhibition by television stations
throughott the Urnited States and were telecast by those telew
vision stations. This reguired the preparation of positive
prints of the feature films and the shipment of those positive
prints across state lines to television stations in various
staztes of the United States. It reguired the telecasting of such
films which, in many cases, were telecast across state lines.
The exhibiticen of such festure films on television stations in-
velved interstate commerce of a not insubstantial amount. There
were released for exhibition on television by the defendants,

in the aggregate, not less than 9000 £ilms and, during the
period covered by the complaints, the defendants, in the aggre-
gate, received compensation for the use ¢f such films in an

amount of not less than $116,000,000.

Pre-Trial Procedures

After thé cases were at issue, pre~trial procedurses,
beoth formal and informal, were conducted. The issues were erx-
plored and a pre-~trial order entered defining the issues of.fact
to be tried. Since the Court found that all the actions iovolved
similar and common questions of law and fact, a motion of the

plaintiff for an ordexr comnsclidating the six actions for trial

- A= .
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was granted. This consolidation order provided, however, that
each action should be disposed of individually, with separate
opinion and separate findings of fact and conclusions of law in
each sction.

An application was made by certazin of the defendants
for an order for a separzte trial of the relief demanded in the
action. A hearing was held and the Court found that it would be
unable to dispose of the issue of the relief demanded in the
absence of proof ag to the facts and therefore denied the ap-
plication.

Other pre-trial hearings were held further to define
and limit the issues to be tried and to identify the esthibits
to be introduced at the trial zné to pass upon objections with

respect thereto.

i

_M,j_?he Triali5

The triazl, which conmenced én Marek 7, 1950, lasted
for 36 court days and resulted in a transcript of 6619 pages.
During the progress of the trial the Court kept 2 running sum~
mary of the evidence, segregated as to defendants and particular
issues involved. Eight hundred twenty-one {821} exhibits were
admitted into evidence., The Government called 45 witnesses.
The defendants called 28 witnesses.

W
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The Court reserved decigion on all metions at the
conclusion of the evidence and directed that the parties exchange
main trizl briefs and propeosed findings of fact and conclusions
of law. All of the briefs have been filed and the Court has

Ne . .
civen congideration thereto.

The Issues|

The issues invélved in the actions are essentizlly
the same. They are two-fold--{1} an issue a$ to whether it is =z
viclation of the Sherman Act for z distributcer of motion picture
£ilms to license such f£films to television staetions for broadcast
in groups or blocks--this is essentially an issue of law, and
(2} if it is a vioclation of the Sherman Act to coffer and license
feature films in groups or hlocks, whether the defendants and
each cf them &id offer and license the £ilms in groups or bhlocks
in such a wav as to condition the sale or license of one £ilm
upon the purchase or license of other films. This is essentially
an issue of fact.

The ESherman Act‘prohibits, in generzl language, con=-

}tracts in §éstraint cf trade. Kecessarily, over the wyears, the

sypreme Court has had to delineate the types ¢f contracts which

.\
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in its opirnion restrain trade. One category of such contracts
is the tving contract, i.e., the conditianin§ of the szle cof
one product on the sale of ancther or other products. Earlv in
the history‘af the anti-trust laws this practice was condemned.
Rarly cases involved classic examples of tie-in sales
where the license of a pstented product was ¢onditione& UROn
the purchase or use of certain non-patented products. HOrton

Salt Co. v. Suppicer Co., 314 U.8. 482, 491 {(1s42}: Bthvi

st Pt

Gasoline Corp. v. United States, 309 U.§. 436, 453%¢ {(1940};

International Salt Co. v. United Stateg, 322 U.8. 392 (1247}.

The principle laid down in those cases was appiied

to the licensing of motion picture films in United States v.

Paramount Pictures, 234 U.8. 131, 156 (1948)}. <The Court said:

*glock=-booking is the practice of licensing,
or cffering for license, one feature or group
cf features on condition that the exhibitor
will aiso license another fezture or group

cf features released by the distributors
during a given period. The films are
licensed in blocks before they are actually
produced. All the defendants, except

United Artists, have engaged in the practice.
Block-beooking prevents competitors from
kigding for single features on their indiv-
idual merits. The District Court held it
illegal for that reason and for the reason
that it 'adds to the monopoly of a single
copyrighted picture that of another copy-
righted picture which must be taken and
exhibited in order to secure the first.'

That enlarcement of the monopoly of the copy-
right was condemned below in reliance on the

- — ) A NN
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principle vhich forkids the owner of
to condition ites use on the purchase
of patented or unpatented materizls.
Ethvl Gasoline Corporation v. United

fnl

a patent
CGxouse
Bee

ctates,

309 U.8. 436, 45%: Morton Salt Co. v.

Suppicer

Co., 314 TU.B. 4°8, 4£%1: Wercecid Corp.

v. Mic-

Continent Investment Co., 320 U.S5. 681, 565,

£
]
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K
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nicined defendants from performing
nte any license in which the
o exhibit one festure ig conditioned

upon the licensee's taking one or more other

feghures.

"We aprrove thet restriction...Wiere

&z bich

cguality film greatly desired is licensecd
only if an inferior one ig talien, the latter
borrows guality from the former and strengthens

its monopoly by rawing on the other,

The

practice tends to egualize rather than differ-
entiate the rewzrd for the individual copy-—-
rights. Even where all the films included in
the package arz of scual guality, the reguire-
ment that alil be taken if cone is desired in-
creases the market for some. Bach stands not
on its own footing but in whole or in part on
the appeal which ancther f£iln may have. AS
the District Court saild, the result is to

add to the monopcly of the copyright

in vige

lation of the principle of the patent cases

involving tying clzuses.

"We do not suggest that films may not e s2id

in tlocks or groups, when there is no re-
guirement, express or implied, for the purchase
cf more than one £ilm., All we hold to be
illegzl is a refusal to license one or wmore
copyrights unless another copyright is accepted.®

A
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i~ The Paramount decigion has been referred to with ap-

provel on several subseguent occasions kv the Supreme Court.

A
i
fo3

554, 508 (1953);

See Times-~Piczvune v. United Stestes, 34% T.S.

L

Northern Pacific B. Co. v. United S8istes, 356 U.5, 1, ¢ {i952}.

-~

See also, "The Vaiidity of Tvinc Arrandements Under

the Entitrust iaws,"” by Donald F. Turner, 72 HARV. L. REV. 50,

53 (lg58}.

It has been urged that the only anti-~trust acition
which specifically declared block-booking to be illegal was the
Paramount case and that this decision was rendered in the
.setting of the particular case, involving asg it did the broad
area of ﬁcnopcly'and unfair practices. The decision itgelf was
not limited to the gitustion crowing out of monopoly or unfair
practices. The recent opinion of the Court of Appeals for

the Fifth Circuit on the petition for rehearing in Fape Televigion

Company, Inc. v. hssociated Artists Production Corp., 273 F.2C

217, 21g (5th Cir. 1960} seems adeguately to dispose of this
arqgument. That court said:

T "We recognize that the statement of an
abstract legal principle, evern when made
by the Supreme Court, is a binding
precedent only inscfar as it is applied
to the facts of the case in which the
pronouncement is made. We further
recognize that there is no case in

- i~ =
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which the only ‘anti-trust' practice charged
is the practice of block-booking. There
may, therefore, be some merit in the argu-
ment that until such a case is before the
couvrt for decision any gsneral condemnat

of block-~booking, except in the circum-—
stances in which it is practiced in the
particular cass is Cictum.

"In our search for decisions of the Supreme
Court, either to contrel our action or to
guide it, we are not infreguertly guided by
& statement of generzl principles even
though the statement is kroader then is
necegsarv to decide the case beifore the Court.
It is aifficult toc see how the statement of
the Sunreme Ccurt in the hlock-booking case
and the ‘tie-inf cases, Forthern Pacifi

R.E. Co. v. United SEtates., 356 U.S. 1,

78 8.Ct. Sl_, 2 L.BG.2¢ 545; Pimes~Picavune
Publishing Co. v. United Stabtes, 345 T E.
594, 585, 73 8.Ct. 872, 97 L.BA. 1277y
Black v. Bagpoelis Licucr Co 355 Y.5. 24,

ot
78 §.Ct. 106, 2 L.Ed.2¢ 5, oould be con~
strued in an’ .a.nsy olher chan as 2 oone~
::_ng,_J; of everv practice in which a
x 2 l=val wonopely over am article
cond1blons the sale or licensing of that
rticle upon the zagreement of the other

party to buy or bargain as to another product.
it
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defined the issues of fact to be tried as follows:

"thether de fen&ar has (a} licensed, (k} of~
fared ho license one or more of its ‘ﬂ asture
filme to television ctations on z condition
that the licensee zlsc licenss one or more
cother gsuch feazture f£ilms:" and

*whether defendant has refused, expressly
or impliedly, to license any of its feature

-3
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films to television stations unless one oxr
more other such feature £ilms were accepted
by the licensee.”

I ﬂ;}our** concludes

ot that 1if the enswer fo these

i

ig in the affirmative, a2 cefendznt has violeted § I o

..-4.1.

ilasues

=
-

Sherman Act under the decisions of the Supreme lourt which have

-

been adverted to. Viaether the decigions of the Supreme Co

- .

on the issue are correct or noet is 2 metter which showlid o

argued in the Suprems Court. A district court is bound Ly

T

urt

Gecisions of the Supreme Court and the effect cf such previous

decisions does not sesem open to oukt.

The issus o0f fact theraefore ig: Were fegturs £i

licensed by the defendants to television stations on congit

that they alsc license one or more cther films?

It would be appropriazte at this point to indicats

what activiities would be accepted ag evidence of such conditi
what might nct.
In the firsgt place, it is clear thzi the deiszndants
had a lecal right to gffer their films in blocks cor groups.®
5 r g
* "We do not suggeast thet £ilme way not be scid in blocks or
N groups, when there is no reguirement, —APEESS or impliec, for

4 :
purchase of more than one film. All we hold to be illegal is
refusal to license one or mere copyrighis unless ancther copyrig
- . is accepted."” United States v. Paramount Pictures, 3£ U.S

- 159 (1%48}.

- Lh ok
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An offer to license in blocks or groups is not illegel, but a
conditioning of the license of one or morse f£ilms upon whether
or not other feature films were alsc licensed is illegal. There-

-

fore, the creat masg of ev.ae ce introduced to show thet the
cdelfendants offered¢ their filme in blocks or groups, while rele-~
vant ze badicground materizl, isg not in and ©f itself prool of

conGitioning or bhlock-hoohing, The Government had to establish,

in addition, that defendants refused to license £ilme except in

inéings of fact, £inds

l‘h

blocks or groups. The Court, in its
klock-booking to exist only in those cases where the facts show
such refusal to license one or more £ilms and show that such
refusel constituted a condition, in that it was imposed in order
to compel the respective licensees to purchase other and ac-
ditional films.

Since this action involves contracts which are alleged

to be in violation of the.Sherman Act, we are not here con

cerned, except as corrcborative and background information, with
abortive negotiaztions which broke dovm before licenses or
contracts were arrived at. It is the comtract, ané not incom-
plete negotiations which, under the isswves posed by the pleadings,
must be examined in order to reach a determination as to the
legality or illegality of the transactionsg. This cdoes not mean

.

Tt e
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that the contract itsgelf must comitain a bhlock-booking clause.
If the evidence ghows that the television stations sought to
make @ selective purchase and that defendant refused guch selec-
tivity and insistef upon the grouwp or package being purchased
as z whole, then, if the contrect entered into was the result
cf such negotiations, we have a block-booked contréct, evern
thouck no clause to that effect is found in the writtern agreement.
An important guestion is this: What evidence ig suf-~
ficient to show refuszsl to license except upon z bloci-booked
basis?
The defendants urge that the evidence upon which the

Government relies is evidence of gslesmensghip on the part cf

their emplovees, rather than a refusal to break the packegzs

o

of f£ilms offered. This is, of course, an issue of fact. The
Court recognizes that the employees of the defandants had a
right to try to license as many films as possible, sc as to
increase the revenue of their emplovers. They had a right to
license f£ilms in blocks or packages and to use argumsnts to
persuade the licensees that it was desirable to purchase the
films in blocks or packages rasther than individually.
Illegality would enter only when representatives of the ae-

fendants refused to 8o business in any way other than Ly

- 26
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licensing the feature f£ilms as part cf a package.

The defendants zlsc urge that there can be no conciu-
sion of a2 refussl to sell on a2 gelective hasis unless & television
station made z "clezr demaud® for a smallier number of pictures.
This again presents an issue cf fact. C©Ff course, if a demand
igs made for a smaller number of fesitures and the defendant re-
fused even to negoiizte on this basis, the refusal is esteblished.

But, is =z cemangd a prereguisite to a finding of
refusal? There way be an inference that it is in certain opinions

in treble-damage actions. J. J. Theatres v. Twenticsth Century-

Fox Films Corp., 212 F.2d 840, &45 (24 Cir. 1954}; Rovster

Drive-In Theatres, Inc. v. American Broadcastino-Faramount

Theatres, Inc., 268 F.2d 246, 251 {26 Cir. 1259), cert. denied,

361 ¥.8. 885 {1e59): Milwaukee Towne Corp. v. Losw's, Inc,,

190 F.2¢ 561, 568 (7th Cir. 1951}, cert. demied, 342 U.s. 209

{1952). This may well be a rule of law applicable as to the
allowance of damages in z private anti-trust action, but it can
harély be laid down as a rule of law in an action in which the
Government ig seeking an injunction. Furthermore, as Judge
Washington said in the REgyster case, “"Perhaps on occasion cir-
cunstances may excuse the lack of demand." (P, 251}. The

Court &oes not believe that a specific "demand" is 3 necessary

e

-7 .
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brerecuigite of fincing ¢f refuszsl if there is sufficient

y]

other evidence to justify a finding that there was a refusal on
the part cof the distributor to deal except on a block-booked
bagis.

The Gefendants urge that “"there is no market dominance
by any defendant and hence there can be no illegal tie-in.”
There can be no dispute that the evidence showed that no defen-~
dant had market dominance over the fezture £ilm market zs such.
Each defendant owned its own feature films. There were numerous
feature films on the market and there was intense competition
among the defendants to market their own filﬁs. However, each
£film was in itself a unigue product. Rach film was copyrighted.
Bach film was unigue in its sukject matter and pregentation.
tach defendant had market dominance as to its own feature films.
Nor were feature films fungible. They were zll films, it is
true, but they varied in theme, in artistic performance, in
stars, in audience appeal, etc. Certainly each defendant was

in & monopolistic position as to the tying product--which was

“itg own feature films--for it had complete monopoly or control

of those particular films. True, it &id not control all the
feature films in the country, but neither did Horthern Pacilic
Railway Company contrel zll the real estate in the entire

- k-
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country. See Northern Pacific K. Co. v. United States, 356 U.5. 1

(1958} .

Defendants alsc urge thzt
. "Without separate mar]cei;s. for the ‘tied!

and ‘tyving' products, there cazn be no

illegal tie-=-in."
They uvrge in support of this argument that grades of the game
rroduct, i.2., feature £ilmg, are net the subject of an illegal
tie-in, This is certainly contrary to the decision in the
Paramount case and it is certzinly contrazry to the philosophy of
the tie-in cases. In oxder to be a “tie-in" there must, of
course, be two distinet products, but grades of festuvre films
might constitute different prodgucts. To say that a television
station may not license "Gone With The Wind" unless, at the same
time it licenses "Getting Gertie's Garter“ is just as wuch a
tie-in of disparate products as to say z buyer may not purchase
a certain salt machine unless he also buys a particular brand

of salt.

? The Hature of the Televigion Industry.
' and the Use Therein of Feature Films

In order to understand the evidence in the uuse, Lt
is necessary to underctand the nature of the televigion industry
and the use of feature films in connection therewiilh.

/////’Ehe evidence is undisputed that a number of motion

-
-
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picture companies, by the early part of 19356, had accumulated
a large number of cld £ilms which had been displayed in mction
picture theatres but had run their course in those thealtres.
The motion picture companies conclufed that these old Films,
Inovm in the trade as "pre-1948 filmg" might have a markst in
the television industry. These £ilms were known as “feature

films,"”

{8}
;
:

which are defined in the complaint as meaning *c
righted motion pictures of four reels or more in length, including
Westerns but excluding motion pictures of strictly educationzl,
religious or industrial character.” The evidence indicated
that there were numerous motion pilcture companieg which had
libraries of olé feature films available for television early
in 1955, when they decided to wmarket them to the television
stations. The number of featuvre filme available at that time was
~

approximately 2500;*; All were copvrighted. The business of
licensinc feature films to television was, in 1956, a relativelw

rew and unigue business. What was bPeing marketed was z residual

by-product in the sense that these were cld motion plictures,

- made for theatrical exhibition vesars earlier, resurrescted Ifor

display in a new medium.

£ i
¥ At the present time there are approximately 9000 to 10,000
feature £ilms avallable for licensing to television stations.
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Unlike the use of feature filmes in motion picture
theatres, the viewers did not pay for the £ilm. The televicion
stationg secured thelr revenue £yrom advertisers. In ordsr o
secure this advertiging revenue it became necessary that the
stations have viewers anc¢ for the purpose of securing viswers
the television statione provided what they called, with nors
ox less justification, entertéinment. This might be live an-

tertainment or it might be provided by the use of motion picture

[ a1

films. The advertiser was charged by the station for the time
devoted to the presentation of his advertisement. If the ad-
vertisement was shown in conjunction with a feature f£ilm, the
advertiser had noc choice as to the film shown. He wag con~
cernec with the averacge audience exposure to his advaeriisemaent,
which depended in part on the sitation's rating, and this rating
would be determined by the over-all appeal of the entire pro-
gram, not by the appsal cof any particulsr feature film shown.
There was no single televigion markét to which szlies
could be made. There are about 522 television stations in the
United States, divided into approximstely 240 marksts. 3
televicion market consists of the geographical arez rveachad
by the signals of a particular station. One market, such z2s
Wew York, might have many stationms, but in wvarious parts of

- 23
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the country there is only one station to a market. Thus in
marketing feature £ilms to television stations there could never

be a standard price for £ilme throucghouvt the country. The

I
E:
{7

price woulc vary from market to market, depending in larce
an the size of the particular market.

It zlse became necessgary, as a regult of this market

l‘ e

condition, for a motion picture company o enter inte licsnsing

activities with respect to each market, If there was more
than one station in z market, the purchasing or licensing by
one station of certain feature films would effectivaly block

the sale of those films to any othsr stations in the same markst,

because the stations in each mariet erpected exclusivity, at

H
!Jn

44}

oy
T

least for a certain Pperiod of time, when they sscured the
to show a feature £ilm on their siztion.

Motion picture films were in direct competition with
211 other types cof televigion entertainment, including
shows, taped shows and fiims made egpecially forx television

-

presentation. Just as those programs varied in audience appsal
50 alsc there wag 2z difference in the audience appeal of dif-~

ferent feature f£ilms, each one of which was, in a2 certaln ssaase,

a unigue product.
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Genexrzl FPindings of Fact as to A1l Defendante .

In each case the alleged conditioning was an issue of
fact. The Court has therefore been careful not to hold any
contract to be "kRlock booked” where the evidence failed £o meet
the test set forth in the pre~trizl orxder. The Government
presented evidence seeking to establish that in the aggregate
and among ali the defendants there were 68 block bocked licensing
agreements entered into. The Court has anzlyzed the evidence
in each of these transactions with the confiicting versions of
evidence given by the defendants' witnesses. It has indicated
hereinafter and in the f£indings of fact which of the transac-
tions may be deemeﬂ to establish the type of conditioning which
neets the test set forth in the pre-~trizl order. There were
many other licenses entered intc which did not involve block
booking.

In view of the provisions of § 5 of the Clayton Act,
Title 15 U.8.C. § 16, making a final judgment in this action
prima facle evidence against defendants in any action or pro-
ceeding brought by any cther party agzinst said defendants
unGer the antitrust laws with respect to 211l matters whersa such
judgment or Gecree "would e an estoppel between the parties

thereto," the Court has been carefrl in analyzing the evidence

. i R - -
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to find as instances of block booked contracts only those con-
tracts where a fzlr preponderance of the evidence would support
the position that such contract was in fact a block booked contract.

This caution on the part of the Court has been neces-
sary because it became obvious during the trial that certain of
the witnesses from the television stations were interested in
egstablishing the basig for futareggﬁits and their testimony may
have been colored by this desire.* In fact the Court would be
less than frank if it did not state that senior trial counsel for
the Government gave the impression, from time to time, that he
was not so much interested in establishing the principlies for which
the suit ostensidbly was brought, as in layving a foundation, at
the Government's expense, for future treble damage actions to
be brought by television stations against the defendants.

However, the evidence is sufficient o indicate that
defendants and each of them, in the period covered by the action,
have at times licensed or offered teo license one or more festure
films to television stations on condition that the stations also
license one or wmore other feature £ilms:; and that certain license
acgreements conditioned by such conduct have been entered into by

the defendants and each of them.

&t

- % See, for example, the testimony of E. K. Jett, vice president

of WMAR~TV of Baltimore, ME. "We are not asking for renegotiaztion.
put, if, as a result of this trial, renegotiztion should bhe per-
mitted, then we want to get on the gravy train.”

- 3 -
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The evidence presented to the Court showed that there
was keen competition heﬁween the wvarious motion picture com—
panies for the licensing of their feature £ilms to the television
stations throughout the country. There was no issus of monopoly,

combination or conspiracy in the case.
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‘/ﬁ'zbmmas OF FACT RELATING SPECIFICALLY
5 TO mﬂ DEE‘EWAM mnw'q NG,

The evidence ghowed that the policy of defendant
Loev's, Inc., & Delaware corporation, in comnection with the
digtribution of its feature £ilms to television stations, may
be éivided into two periodsg of time: the first, that from
June 1956 to April 1957; and the second, that following April 1257,

on or zhourt June 20, 1856, Loew's decided toc release
its pre~1948 feature f£ilmg for general cdistribution to tele-
vision stations, afier discarding alternztive plans to sell its
library of £ilms outright orn a capitasl gains basis or to work
cut a lease-guarantee arrangement with an independent syndicate.
They determined to make the sales through their own sales ocr-
ganization which had to be set up for that purpose. At that
time Loew's had 723”pre—1948 feature f£ilms which in bulk they
éesignated as their "likrary." However, they did not haves, =zt
that time, the necessary prints for the showing of these Ifilms
on televigion., The television stations regquired 16 mm. £ilms,
whereae the motion picture theatres had reguired 35 mm. £ilms.
Wor did Loew's at that time have any sales organization o
handle the sales of the films to television stations. It

therefore began to organize a sales force and to train this
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force. It also set up procedures for preparing the pre-l1%48 -
feature £ilms for release to television, including the reduc-~
ticn of the £films to 16 mm. and the change of celor £iim to
black zné white £ilm. It was found that of the total nunber
of feature £ilms then availzble only 70 had been reduced to the
16 mm,. size, and of the 70 only 20 were found, upon inspection,
to be usable, because of decomposition of the bhalance. By
December 31, 1856 Loew's had assembled out of its antire
library of 723 £ilms only 150 16 mm. features for release tec
its licensees.

When Loew's decided im June, 1956, to release its
pre~1948 feature films for distribution to telewvision, it
followed this up with a publicity announcement to the trade
which resulted in numerous inguiries from stations in all
parts of the country as to the possibility of leasing the
entire library, coupled with specific reguests to obtain the
loew's features on an exclusive basis.

Loew's had the right to sell or license its films
in those locations which would produce for it the maximum
revenue. This it could do best by entering into an arrangement
with television stations for the sale or license of its entire

library as one transaction ir each market. It decided that

- 2P~
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it would first try to sell the one hundred best markebs, whi
weuld have the greatest need for its entire librarv zt the
substantizl price it determined to ask. By March 1957 some
20 full library'dea*s had been constmmated, none of which ip-

vclved reguests from televigion stations for fewer films than

(3

the entire iibrary.

It was the contention of Loew's thaet if was not in
a position during this early period to offer ite £ilms on an
inGividual basis because it <id¢ not have the pripts available
and because it had not yvet established a basis for a price

schedule for individusl piciures IZor the numerocus televigion

stations which existed in varicus mariets throuchout the country.

Kr. Barry, whe was in charge of orgasnizing the dis-
tribution of Loew's feature f£ilms to televigion stations,
testified that loew's contempleted individuzal ssles of f£ilms
to the television stations which did not wish to purchase the
entire library, but in the beginning he could not determine
what he had to sell and how soon prints would be available.
He pointed out that in & full library sale, which might take
seven vears to playv off in a television market, the station
would not needé the prints immediately but that a buyer who

sought to purchase selected f£ilms woulé need the product

- ..28“— ] e
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immediately, which Loew’s could not Ffurnish because of the delay

cauvsed by the conversion of the prints.
That it was Loew's initizl policy to license itg

i

features op a2 full library basis only was not disputed by this
that such

defendent, it being conceded by counsel for ioew's
z policy wee in effect during the period from August of 1556

to about March of 1957.
Negotiations for the sale of hzif librazry and

smaller groups of £ilms commenced ag early as November or

ne

December of 1956, but no such contracts were concummsted at

that time.
Bvidence was introduced cof nine separazte negotiztio

conducted by Loew's Quring this period £rom Avgust 1856 te
and including April of 1257, In each instance the entire
Loew's librzrv, consisting of 722 .titles, was initilzlly offered
The evidence was clear and undisputed, and

in its entirety.
nct contradicted by defendant, that Loaw's during this psriod
ot

was interested cnly in the szle cf its entire librarv.
of +he nine negetiations, concerning which testimony was given,

in only two ¢id the television staticns make specific counter
propogals te license a2 limited nuwber of titles. These were

L

stations WMAR and WIOP situated in Baltimore, Maryland and
- 2‘? = pmy e,
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Washinogton, D. C., respectively. With respect £oc one of these
stations (WMAER) ILoew's subsequently offered its librerv in
three groups of 100 titles sach with the station permitied to
select a cross-secticon of films from each of the three groups.
In other negotiztions Loew's refused to negotizte on other than
the £ull library basis. These negotiations were with stations

KMGM, WCDA, WHIS, WSEX and WIAR.

Cn April 5, 1957 Loew's determined that it would
offer to sell or license the feature £ilms in its likbrary on
an individual basis, if the television gtations desired to
negotiate or that basis. This determination may have been
stimulated by the £iling of this action on March 27, 1987.

An announcerent of this new sales policy was issued onr april 5,
1857 to zll sales personnel and an advertising campsign was
instituted in various trade journals to the same effect. The
following full page advertisement appeared in z Hay 1957
edition of "vVariety," a nationally recognized i{rade journal

of the entertainment business:
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U~ "Pick & number £rom 1 tc 723, No matter how
- many feature films vour station programs,

MGEM-TY has & plan to £ill vour needs, @ plan
thaet will bring yvou higher audience ratings
and kigger sales increases than you ever
imagined. For 'one time' impact, choose
gingle pictures individuaslly priced in keep-
ing with their fabulons audience appeal.
Cr, for maximum economy, choose one of the
already~packaged groups comsisting from 100
to 700 titles of the greatest motion pictures
ever produced.”

+ Mr. Barry, who was in charge of television sales for

2k
i

Loew's, testified that since thie date in April 1957 it has
been the unqualified policy of Ioew's to negotiate and license
its features orn an individuzl basis, or on a group basis, as
the customer wished. He stated that prices for individual
titles were furnished potential customers and the per title
price was always open to negotiation, with such factors as the
size and value of a particular market and the strength of the
competition being taken into account. He tegtified that at no

time subseguent to April 5, 1857 was the sale of any fezture
film conditioned on the taking of cther features.*.

L £ Ay
* An analysis of all Loew's licenses entered intc from the initial
distribution of its features tc date indicates that out of a total
of 203 contracts, 137 (all of which were negotiated subsequent to
April cf 1857) were for less than the full likrary. ©f that numn-
ber, 89 contracts consisted of "“special selections," i.e.,
licenses vhich deviated in mumbey of £ilms purchased from the
normal packaces offered by Loew's during this period. Although
these latter contracts, standing alone, do not sexve as proof that
each negotiation resulted in a selective purchase, they provide
some indication that Loew's was attempting to effectuate its
policy of providing its licensees with an opportunity to nego-
tiate on a picture by picture basis. . ka»“;Jgé




Copied at National Archives at Kansas City .

A R
- . —_

Testimony was given as to eleven separate negotiations
conducted by Loew's subseguent to April 5, 1957, ten of which
resglted in the execution of licenses. In these licenses a
clzuse substantially as follows appeared:

2 "Licengee hereby acknowledges that distributor
has furnished licensec z list and description
cf sll pictures distributor has made available
for broadcast in the licensel territory and
that distributor has grented licensee an op-
portunity to license any and/or all of said
pictures. Licensee Ffurther acknowledges
that it has selected from said list the pic-
tures listed on Schedule A zttached hereto,
that said pictures were licensed as a group
solely for the convenience of licensee, and
that distributor has not conditioned the license
of any picture listed on Schedulie B upon the
licensing of any other picture listed on
Schedule A. Licensee further acknowledges
that it has selected from the foregoing list
the pictures listed on Schedules B, C, D gnd

~ E attached hereto, and that the option re-

i lating to said pictures as a group is sclely

- for the convenience of licensee, and that
distributor has not conditioped the licensing
of any pictures listed on such schedule upon
the licensing of any other picture listed on
such schedule,” '

ﬁ/ In each of these ecleven instances Loew's offered its
entire library, or half of a library, or pre-selected groups of
i00 features each.

in orly two of the eleven negotiations does ii appear

that ILoew's conditioned the licensing of certain f£ilms on the

licensing of additional films. These two negotiations involved

- 32"~
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stations KWIV located in Oklahoma City, Oklahoma and WRBEE,
located in Wilkes~Barre, Penmnsylvania. In these negotiations
Loew's apparentlf failed to furnish the stetions with individusl
prices. At the same time Loew's refused these stations® re-

questes for selectivity among the €ilms in the groups.

1

i
(1} station HWTV, of Oklzhoma City, Oklzhoma, which

‘entered into a license on March 12, 1958, indicated to Messrs.
Rarper and CGresham that it wished Lo purchase only 500 titles
out of the entire Loew's likrary. The testimony was that both
representztives of defendant steted that there could be no
selection of individual £ilms made from the library.

(2} station WBRE, cf Wilkes-Barre, Pennsylvaniz,
concluded a license with the cefendant dated hugust 28, 1258.
The general manager of this station testified that he reguested
the right to select a group of 100 features out ¢f =ach of the
three packages c¢f 100 f£films being coffered, and was told by both
Messrs. Mowrey and Morin of Loew's that this was not possible.

It is significant that in both of the above negotia-
tions the defendant failed to provide individuzl prices’for
each picture in the library or packages of features which it
offered to license, in view c¢f the claim that since April of

1957 such price lists were furnished potential station licensees
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as an integrzl part of defendant's avowed policy of promoting
seleﬁtive purchases. In the absence of proof that such individual
prices were furnished, and in light cof the unsuccessfrl station
attempts to obtain selectivity, the inference remains that the
package had to be taken as such or not at all, a sufficient
showing cf conditioning to conclude that the contracits wer

block beokad contracts.

In three of the cdﬁtracts sbouvt which testimony was
received, the Government contenés that illegal tie~ins resulted
through Loew's use of pricing differentials.

To establish an illegal tie~in through pricing dif-
ferentiagls it wonld seem that three things must be shown. First,
in order tc license a relatively small number of selected films
the station must pay za price substantially as high =8 the price
charged for 2 much larger package which includes the desired
films. Second, the price differential cannot be satisfactorily
explained by guality or desirability differemces. Third, be-
cause cof this differential the station selected the larger package.

The Government'’s proof does not meet this burden. In
two negotiations the Govermnment has contended that at certain
times comparisons between Loew's initial package offer and the
selective gffer evidence a significant price differential. Yet by

the time of execution of the contracts the terms of these agreements

- LA LA T
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bear little resemblance to the original offers either in price
or quantity of £ilme. The differentials formeriy present have
vanished.

A thiréd situation where the Government relies on
this theory does not even reveazl a significant price differenw
tial in the originzl offer of Losw's.

Cf the remaining six negotlations op which testimony

.~ was given, five resulted in the formation of contracts. Cf
these one is pot before the Court due to the Coverrment's
failure to answer interrogatories. Another is not cited by
the Government as block booked.

The remsining three contracts manifest no uplawful
conditioning. Yhe megotiztions leading to these contracts
must be reviewed ir light of the then advertised policy of
boew's to sell from 1 to 723 films. One station made no re-
guest at all for selectivity although it had been advised of it;
right to select any number of pictures that it desired. The
other two informed Loew's of their hesitance t0 sign contracte
indicating that the right of zelectivity existed in their
negotiations. Loew's respoﬁdeﬁ v letter, stating that it
was willing then as before to license its films individually

or in combinations. HNelither station acted uwponm this proposal.

-.35 -
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With respect to these twe stations, thersfore, while there were
station inguiries as to selective purchases, the stationg &id
not accept Loew's suvbseguent cffergs of selectivity angd it can-

not be said that the contracts were bhiock booked.
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/ FINDINGS OF FACT RELATING SPECIFICALLY TO
THE DEFENDANT C & C SUPER CORP.

C & C Super Corp. {(hereinafter called "C & C") is a
Delaware corporation with its principal place of business in
New York. Its name has now been changed to Television Indus-
tries, Inc.

buring the latter part of 1855, C & C negotiated
witk RKG~Radio Pictures, Inc, for the grant of telecasting
rights in some 742 RRC feature motion picture films, which were
known as the 'R0 Library". These negotistions led to the
execution of an agreement onr December 2z, 1955 whereby C & C
chbtained the right to license these films to televigicn sta-
ticns for telecasting, subject to certain reservations. The
price to be paid by € & C for the rights under the contract
was $£15,200,000. To secure the necessary financing C & C
negotizted a leoan with Firsi Kational Bank of Boston for an
amount equal to 100% of the sum payable to EX0. In corder to
get the bank loan, C & C secured a guarantee from Intermational
Latex Corporation that would enable C & € to repay the cbiigation
to the First Nationzal Bank of Boston. In exchange fon lzrge
guantities of television spots o be turned over by C & C for
adgvertising of the Latex products, International Latex agreed
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te pay specified sums o C & C. Under the Latex agreement
televigion rights in the RKO fiims could not be s0id or trans-
ferred, except subject to the rights of Latex. C & C was
cbligated to uvse its best efforts to trade television richts for
advertising spot time assignable to Latex in barter contracts
with television stations in the first one hundred markets in
the United Staztes. BRefore any such bharter contract would en-
title C & C to compensation from Latex, the televigion contract
had to meet certain minimur specifications with respect to the
spots made available for Latex use., Originally this had to be
ten 60 second,spots, seven days a2 week, for z minimum of
thirﬁy—;ix consecutié;*months. after a pericd of unsuccessiul
negotiation, it was agreed that the demands made necessary by
the first Latéx agreement were unreasonable and impractical.
These were, therefore, altered by an amendment to the agreement
on August 1, 1¢56. This amendment reduced the minimum numbex
cf daily spots reguired to entitle C & € to compensation from
Laten to six instead of ten.

/}j%ixf’ In order to comply with its contractuzl obligations,
¢ & C began to market the RXO films to television stations,
securing in exchange therefor television advertising spots to

be made available to Latex. The RKC library weas broken éovn
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by C & C into packages of varying sizes which could be selected
by the station. The station, in any event, had to furnish the
minimum aumber ©f spots for advertising Latex products. KNo
procedure was developed for marketing an individuzl picture or
small numbers of pictures, and under the barter arrangement
provided in the € & C contract it was not possiblie for € & C

to negotizte except for packages or groups which world produce
the minimum number of advertising spots to be provided for Latex.
GFf course, & televigion station éid not have to take zll the
pictures in a group, but it had to provide the mirimum number
of spote fixed z2s compensatiorn for a package, whether it took
one or all of the pictures. The net effect of this arrangement
was that there was no opportunity for bargaining for individual
pictures or for smzll numbers cof pictures. The package pro~-
posals were presented to the C & C salesmen with instructions
to the general effect that these were the only deals C & C

had to offer to the stations. Although C & ¢ someltimes per-
mitted a station limited selection of pictures, this was zlways
subject to the reguirement that the minimum number cof adver-—
tising spots be provided, which had the effect of forcing the

sale of pictures in groups or packages.
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on thege Tundamentzl facts there ceeme o be noe sub=-
stantizal dispute bhetween the parties.

When the filmeg were first offered to televigion
gtations v C & C, the'initial szles proposzal was t0 license
the entire library of 742 features tec a gtetion in perpetuity
in éxchange for ten 60 second television spots pa2r dazv, ssven
days a2 week for five vears, plus z nmumber of radic spobts and a
cash license fee, or half the iibrary in exchange for ten
60 second television spots per day for three yesars, plus 60%
of the radio spots and license fee fiwed for the entire library.
After the amendment of August 1, 1956 it was provided that the
library could ke broken down in the following manner: In
addition to varving cash charges the films-to-gpct nlan was
as follows: *

1

(1} 742 features in exchange Ffor ten television
spots per day over z five year period in the first one hundred
markets;

(2} 371 features in exchange for ten television
spots per day for three vears im the first one hundred markets;
this was later changed to six speis per day for five yeals:

{3) 222 features in exchange for six spobts a2 day fox

three yvears in the first one hundred markets;

- 4
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(4} 445 fegtures in exchange for ten spots a day
over a three year period in the first one hundred markets:

{3} 400 features in exchange for ten spots a day for
five vears in markets ranked 101 through 240;

(6} 240 features in exchange for ten spotes a dayv
for five years in markets ranked 101 through 240;

{7} 126 features in exchange for £ix spots a cay

for three vears.

9
The general manager of C & C testified that when the

library was f£irst cffered to television stations the C & C
sales force was instructed not t¢ invite offers for any individual
features. He also testified that € & C had no dbjecticn_tc and
never refused a station's reguest for selectivity, so long as
the station provided the minimum number of spots called for.
Toere is, however, a substantizl body of testimony denying this
right of selection. In any event, all parties agree that the
minimum nuwmber of spots alwayvs had to be provided for the Latex
advertising.

Thus C & C found itself in a cormer. In order to
complete the RKO purchase, it had obtained the Latex guarantee.
In order to obtain the Latex guarantee, C & C had executed the

Latex agreement. Under the Latex agreement C & C could
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license £ilms only if it could deliver a large gQuantity of ad-
vertising spots. Unless it could deliver stipulated minimum
numbers of spots, it could not license any f£ilms.

This then was the situation: ¢ & C had a scheduie
of minimum charcges. These charcges related tc specified maximme
numbers of filwmes, e.g., ten spots a day for five vears, 742
features; siz spots for three vears, 222 fezatures. Packages
were then prepared to complete the cffer, i.e., in return for
ten spots a day for three yvears the sgtation could choose to
take the 371 £ilms comprising either "Royval A" or "Roval B."
Films were generally preselected by C & C. They would refuse
to consummate any sale for less than a stipulated minimum return.
C & C never said "you must take 21l 371 or 222 of these films.*®
They merely said "vou must pay for all 371 or 222 films."

The Latex agreement forced € & C to set minimum fees.
This, in effect, forced C & C to sell only in groups or packages.
C & C was not egquipped to deal in terms of individual or small
numbers of £ilme. The Latex agreement, by reguiring a minimum
number of spots, forced C & C to adopt a company paliéy of
block booking. BY conditioning évery sale on a ﬁinimum price,
the stations, if they wanted any features, had to tzke, or at
least pay for, a firxed group of pictures.
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Evidence was entered indicating that from January 1256
to the date of the trial € & C entered into fourteen separzte
negotiations with television statioms throughout the country,
nine of which resulted in contracts for either the £full library
or for packages of features designated by € & Gﬁﬁi Many as-
pects of the negotiations ewemplify C & C's block booking policy.

In two instances stations teld ¢ & € that they wourld
prefer to lease fewer films in return for fewer spots: and, on
both occasions, were informed that this would mot be possible
due to the rigidity imposed on C & C under the Latex agreement.
{¥McM of Minneapolis, Hinnesota and WXEX of Petersburg, Virginial.
vwhen KMBC of Kansas City, Missouri, reviewed the 445 films
being offered, it considered fifty undesirable. But upon being
told that if it did mot take the f£ifty there would be ne abate-
ment in the number of spots due C & C, RMBC took all 445, RMGM
had a similar experience under its contract even though certain
of the films Qere unplavable since they had a foreign language

scund track.

(q O 2

jr* 1. ERMBC, contract of 4~-6-57 for 4£45 features.

2. IMGK, contract of 5-1~57 for 222 features.

2, KTV, contract of 11-12-56 for 742 features.

4, WHTH, contract of 2-12-57 for 222 feztures.

5. WFIL {TPriangle Publications Inc.}, contract of 4-16-56
for 742 f=atures.

6. WJIBK, contract of 8-1-56 for 222 features.

7. WIBX, contract of $-1-57 for ZB4 features.

8. WJiE {(formerly WRAM}, contract of 6-8~5% fox 742 f=atures.

9, WXEX, contract of 5~1-57 for 444 features.
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WYEX's purchase of 444 features was comprised of a
base block c£f 371 which it could choose from one of twe balzanced
halves of the library and an additionel smaller group of £ilms.
This latter group was to be chesen from among five balanced
sets cf 7¢ f£ilms each. WMEX was granted the “complete right of
suvbstitution” from these groups. But it could only substitute
an "a" f£filn for an *a" film and 2 "BY filwm for =z "B* £ilm, =%C.
Thus, even where substitution was permitted, the station could
only acquire "AY films on condition thet it accept fived amounts
¢cf "C" and "B filmea.

In all cases the films constituting the pachkages were
selected by C & C with a wview to balancing the alternztives
and spreafing the less desirable festures. The following stations
testified that ir their opinion the packages purchased contained
certain £ilms which could nok be televised: XMBC, ¥MGEM, WrIL of
Philadelphia, Pennsyvivaniz, WHTN of Huntington, West Virginia,
WIBK of Detroeit, #ichigen and WIT of Baltimore, Marviand.

Some of the stations zttempted to eliminate the unplavable and
less desirable films, but won finding C & € unwilling to make
any adjusiment dropped this course of negotiations. {(KMBC, KMGH,
wWEX}. Cthereg, believing that € & € weuld net agree to any
elimination or substitution &id not raise the guestion during

their negotiations. (KIVW, WETH, WFIL).
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The record is replete with illustrations indicating
a policy of block hooking. There can be no guestion that
C & C adopted andéd operated under zn unlawful block booking policy.
Howeveyr, having estal:liched that ¢ & € was committed
to a policy cof block booking, further analysis to determine
exactly which contracts were block booked is beycn& the zcope

of the case zt bar.
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\/ﬁrmmzzﬁes OF FACT RELATING SPECIFICALLY
TO_THE DEFENDANT, SCREEN GEMS, INC.

Screen Gems, Inc., & California corporation, is =z
Wholly-owned subsidiary of Columbia Pictures Corporation. &4
principal facet of its business since January 1956 has been the
distribution of feature films to television stations. From
January 1956 to May 1957 Screen Gems entered into contracts
licensing feature f£ilms to television stations which provided
for payments to Screen Gems of revenues in excess of §7,000,000.
This Gefendant adopted a policy of offering films to
television gtations in small packages. One group, designated
the *Hollywood Movie Parade” contained 104 titles, broken down
into packages of 26 titles each. Andther was designated the
"Hollywood Premiexe Parade® and had 39 titles. The price list
furnished to salesmen for Screen Gems did ncot contain individusl
prices for the feature £ilms included in these packages, but
rather an average price per title for esach market. Salesmen were
instructed that if a station desired to license less than the
groups being offered they were to clear such offers with the
heme office.,
The packages were "balanced"” packages in the sense

that they contained what might be called good, medium and poCY
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gquality pictures. Officials of the defendant testified +hat
the four groups of 26 features each offered as the "Hollywood
Movie Parade" were merely suggeéted tities and that if a
station wished to purchase a selection from these groups any
firm offer for such selectivity would be considered. If only
one picture was Cegired the station would be asked toc desig-
nate the title and offer a price for that picture. However,
the rete card itself did not provide any price for a single
feature offer.

Charles MciNamee, & former Screen Cems salesman
called as a witness by the Govermment, testified that his in-
structions were to sell the f£ilms as a package at prices
quoted by the defendant. BHe stated, however, that his superiors
never told him that he could not sell less than a package of
feature f£ilms.

Evidence was cffered with reference to negotiations
by Screen Gems with television stations, twelwve of which re-
sulted in contracts for either the £full iibrary or packages of
features designated by the defendant. The Government urges
that the actual facts with respect to five of these negotiz-
tions show that the sales were package sales and were conditioned
as such.
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In the following instances the Court finds sufficient
evidence of conditioning to establish that the contracts in
question.wexe block booked in violation of the Sherman Act:

{1} ©Station WYOP concluéeé 2 license dated June 4,
1956 calling for a package of 26 films. Two witnesses, George
Hartford and Thomas Jones, participated in those negotiztions
for the station and testified that they reguested the right to
select from the package but that their regmests were denied.
This testimony was contradicted by a representative of Screen
Gems, Ben Colman. He testified that the limitation on selec—~
tivity was imposed on the station only after WIOP indicated
its inability to afford a selective dezl. The Court accepts
the testimony of the station witnesses.

{2) station WPOP entered intoc a second contract
with Screen Gems dated September 18, 1856. This contract
called for 52 films. The testimony of the station representa-
tives, EHartford and Jdones, indicates an attempt on their part
to obktain selectivity, and a refusazl by Screen Gems to spilit
the packages. Cclman, who negotiated this deal for Screen
Gems, denied that the station ever reguested a more selective
purchase. The Court accepis the testimony of Hartford ané
Jones and therefore finds that this contract was one that was

uniawfully conditioned.
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The Court rejects the ailégaticn of conditioning in
the three remaining contracts upon wiiich the Government relies.
in one of these contracts the failure of the Govermment to
answer irnterrogatories barred the introduction ¢f evidence per-
taining to the negctiatioh of the contract. Because of this,
the record is guite barren of facts necessary To establiish
this contract as block booked.

The evidence relating to the remzining two contracts
is not of sufficient weight to alliow the Court to find them

tc have been unliawfully conditioned.
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VFINDINGS OF FACT RELATING SPECIPICALLY TC THE
DEFENDANT ASSQCIATED ARTISTS PRODUCTIONS, IHC.

Associated Artists Productions, Inc., a New ¥York core
poration, was engaged in distributing feature f£fiims to television.
The evidence in the pregseni action was limited to 754 individual
titles acguired by associated Artists from Warner Brothers in
March, 1956, at z cost of £21,000,000.

in orxder to market these feature £ilms, Associated
Artists divided them into 13 packages of 58 features each. The
entire library was then offered in these packages which were
approximately everly balanced ag to guality. Unit prices were
fixed in each market for the packages but no prices for in—ru
dividual titles were set initiallv. Associated Artists' sales-

men were instructed that 1£ a television station wanted to

license a selection of ‘éatures £rom ona or mere grouvps the
negotiating salesman was to czll Mr. Rich, generzl szles manaéér
of Associated Artists. Mr. Rich would then fix a price for such
selections. The digtributor did not publicize this policy of
permitting negotiations for selective features but left the
initiztive to the stations to make inguiry along those lines.

There is no doubt that the policy of Associated

Artists was to sell in blocks if possibie. ‘The sales manager
Y

"
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in 2 memorandum to the sales group pointed out that one sales-
man was "really holding firm on 2 bBig cone in Los Angeles where
he is selling group by group and ggz‘perﬁitting the stationrs to
select pictures.”

Defendant ‘s witnesses testified that Associzted
Artists' policy was to set a price for any number of pictures
selected by & station: the unii price would depend on the
guality of the films chosen. If thes parties could agree on
price a selective deal w#s consummated.

However, Govermment witnesses contradicted this tes-
timony indicating that in negotiations with Associated Artists
they were advised that films had to be licensed in groups o
not at all. A summary of cnntﬁacts entered into from April
1956 to October 1958 shows that a total of 221 contracis were
executed during this period. ©Of these, eighty~three consisted
of purchases for other than single cor multiple units of 58
features.

Oon October 17, 1958 Associated Artists sold zl1ll of
its assets and ceased its film distributorship. It is not now
engaged in the distribution of films.

The Govermment charges that contracts with eleven
stations were block booked in the period from April 1256 to

October 1958. It is contended that during the course of
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negeotiations these stations were refused the right to negotiate
for selected features of their own choice.

In four cases Asscociated Artists indicated g willinge
ness to permit selectivity at a price substantially higher
than the average price per title charged for the package as a

whole, at which point these stations did nmot counter cffer to

license any selected titles., (Stations WARM, EKTNT, WICH, WWLP)@f,
Since the stations could have selected films oatﬂa% the packages
at a price which was not unreascnable, these-cc#tracts are not
found block booked.

The Court finds that the following contracts were
block booked: _

{1) station WJAR, of Péﬁvidenee, Rhode Island, con-
¢luded a license on September 27, 1956. The program manager
at the station testified that he asked that certain films con-
sidered uwndesirable by the station be dropped from the packages
being offered and was informed that the entire package had to

be accepted. Associated Artists' refusal to split packages was

(.—- £

¥* E.g., WICH executed z contract on June 4, 1957 for six packages.

They were told they could select f£ilms at $4,000 or $5,000 per
title. Instead they bought the packages at an average cost of
$1,300 per title.

4 WWLB's contract of amgust 21, 1857 for seven packages carried
an average price of $175 per picture. An offer of selectivity
at $600 per picture was Tejected by the station.

~ BT -
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directed at reguirinc the television stations o license less
degirable £ilms as a condition to licensing better films.

{2} Triangle Publications, Inc., owner and opercter
of stations WFIL cf Philadelphia, Pz., WPEG of Zitoona, Pa.,
WLER ¢f Lebenon, P&., ENBEF of Binchamion, F.Y., and WNEC of
Wew Eaven, Conn., concluded a license dated January 18, 1857.
Trianglefs television dirsctor testified that he expressed a
desire not to purchase some of the titles cffered in the pre-
selected packages cof 58 and was told by Messrs. Felman and Byman
of Assoclated Artists that any number of packages could be
purchased but that each package must remzin intact without
cross~selection. Thereafter a full library contract was ex—
ecuted.

{3} The contract executed with WMAR of Baltimore,
Marvliandé, on June 18, 1857, is z case cf unlawful block bosking,
desplte the right of what might e called horizontal selectivity.
The Warner brothers f£ilms were divicded into three categories
by Associated krtists. They were designated "&," "B® aznd *C©
and were priced according to quality. The station was permitted
to select individual features £rom each of the three classes.
Mr. Stickle, WMAR's film director, testified that he was not

interasted in the "C's" but had to purchase them since that

- 32—
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was the only way Associated Artists would sell him the "A° films
he needed. Mr. stickle's testimony of comditioning was cate-
gorically denied by the Associated Artists' £ilm salesman,

Mr, Sussman, who claimed that the station had a right to take
or reject any numbex of filme from any of the cetegories. The
preponderance of the evidence squorts a2 conclusion that the
WMAR contract for 33 "Afs,® 34 "E's® and 332 "Cfs" was block
booked.

(£} A& similar license was concluded with WIOP of
Washington, b. C. Associated Artists offered their filus as
‘asual in blocks of fifty-eight. After repested counter pro-
posals, Associated Artists remained adamant in their refusal to
break packages. Pinally the station made the following counter
-Sgﬁer: WIOP was to license 108 £ilms; Associated Artists was
to divide all its pictures inte three qualitative categories,
*BA," "A* and "B," and seperate prices were to be established
for the films in each classification; WIGP would then choose
an egual number £rom each category. The final contrackt, ex-
ecuted on June 17, 1957, was for 99 pictures: 33 "an's,® 33
"a's" and 33 “B's.f;- The contract as executed was precissly

the proposal WIOP had made to Associated Axtists.

< .
A

4 % Tt was elicited that this balanced selection was a result
of price considerations.
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Where a contract resulis from a counter provoszl by
the station it may be that it is not block hooked. =But, if the
counter proposal is actunally a2 result of conditioning, i.e.,

a result of the distributor's earlier refusal to sell in units
pther than blocks, then the lzter contract is block booked,
despite the fact that the proposzl came from the buver.

The mere fact that a station has the right of horizon-
tal selectivity does not preclude a f£inding of klock bocking.

If the distributor reguires that a station purchase a given
nunber of lesser cuality £ilmes as a condition to the szle of the
better f£ilms, then, regardless of the extent of the right of
gselection, thzt contract is bhlock bopked. This does not depend
upon the number of filmg to be purchased or even the apparent
bzlance or imbalance of the portions. The vice is conditioninge-
forcing the sale of one thirg 28 & prereguisite to the sale of
ancther.

There ig not sufficient evidence relating te the

remzining contracts to support a finding of block booking.
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FINDINGS OF FACT RELATING SPECIFICALLY
T THE DEFERDANT NATIONAL TELEFILM ASSOCIATES

National Telefilwm Associates (hereinafiter referred o
as "NTA')}, a Wew York corporation, has been engaged in the dis-
tribution of feature f£ilms to television steticne since April,
1255. KT2 did not produce any of the 770-0dd feature £ilms
marketed by it, but acguired richts for television digtribution
from the producers or other owners.
=

/

The marketing practice adopted by this defendant was
to offer its film product to television licensees in "balanced®
packages averaging 50 to 60 picturegs, i.e., each containing an
egual selection of both high and low quality features.* Film
salesmen were provided with an asking price for each pacikage
in a particular market, and were instructed to sell the entire
rvackage. HNo prices for individual festures included in these
packages were made available, nor did the defendant ever announce
to the televigion industry that it was willing to negotiazte on
a selective basis. If a station wanted a selection of features,
NTA salesmen were to obtain an cffer for the selective purchase
and to comsult the home office for final approval.

R -
% The "Fabulous 40," the "THT-Selznick,” the “Fox 52," the
"Rocket 86," the "Big 50" and the "Champagne 58" and “Dream”

18 packagesg, in that order, were offered for licensing to televigion
(>~  stations during the periocd covered by the complaint.

_“5‘5 - .
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Charles E. McHamee, a formexr NTA salesman, testified
that he was instructed to sell pariiculazr packages at prices
fixed by the defendant ir each market. If a station cffered to
license a selection of features, he was told never to refuse to
negotiate on such a basis; instead he was to ohtain an offer for
the selected group which would then be cleared hv his superiocrs.

Evidence was cffered with reference to 46 separate
negetiations with television statlons throughout the country,

42 of which resulted in the formation cof contracte for various
packages cf features. The Govermnment urges that Z4 of these
latter contracts were package szles and conditicned as such.

The Court finds that in negotistions with the following
stations WTA refused to comply with station reguests to license
fewer films than were contained in proposed packages., Thsse re-
fusals were directed toward reguiring the licensing of filme cther
than those regquected as o condition to licensing the f£ilms desired:

(1} station WMAR, of Baltimore, Marvland, entered
intc a licenge for a package of films on February 17, 19556.%

. :‘ P S

* This package consisted of 10 Selznicdk pictures znd Z4 additional
pictures to be chosen from the "TiT-Selznick" group and 12 to be
selected from the "Fabulous 40.%" The 10 Selznicks may actually

be considered as 1l, since "Since You Went Away"® was a long pice
ture which was divided intc two parts Lo be run in consecutive
weeks. It was considered a double picture, thereby resulting in

il Selznicks. The 12 to be chosen from the "Fabulous 407 were

in fact to be selected from only 1% pictures since a comnpsting
station had already licemnsed 21 of the "Fabulous 40.°
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WMER's vice president and WMBR's film director testified that the
stetion wanted only the Selznicks. They were told, however, that
in order to get the Selznicks, thevy would have to buy 24 “rErtg®
and 12 "Fabulous 40's.” The station then coffered to license the
"TRT=-Selznick" package only, and was informed that the packace
was unavailable unless the 12 films from the "Fabulous és“
package were tzken as well.

During the course of negotiations, Mr. Stickle tes-
tified, BTA colffered to sell the ten Selznicks zlone for sout
$61,000, or 21l 46 pictures f£or about $62,000. Therecafter WHMAR
licensed 211 46 films.

{2} station WBRE, of Wilkes-Barre, Pennsyvlvania,
concluded a license on June 12, 1856, for "Fox B2.% Mr. Coslett
cf WBRE testified that the packages were offered in their en-
tirety, and that he requested the right to eliminate some less
desirable features. He was told that "Pox 52" was being offered
in a package only, whereupon WBRE executed & licemnse for the
full 52,

{3} Station WWLF, of Springfield, Massachusetts, con~
cluded licenses for the "rFabulous 40" on June 1€, 1855 and
for “"Pox 52" on August 28, 1856. The testimony of the station's

£ilm manager was that the packages were coffered in their

--—5’" -
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_f\\entirety, and that in response to¢ inguiry as to whether either
‘Sgggég;gg_ﬁplit he was informed that this was not possible.
{4} Station KPIX, of San Francisce, Cazlifornia,
executed a full package contract for "Rocket 86" on April 1,
lo57, KEr. Pack testified that during the course of negotiztions,
most of which concerned price, he made a reguest to eliminate
undesirable f£ilms fror the package and that this reguest was
denied, This refusal to brezk the package was guite separate
from price negotiations and Mr. Pack's reguest was not a prelude
to an attempted price reduction.
{5} Station WJAR of Providence, Rhode Island, entered
into a full package contract for "Champagne 58" on January 16,
1958. This pacikage contained 10 or 12 British films which were
found to be undesirakle by the station. ‘Mr. Heorowitz, the
program manager, asked whether these might be dropped but FIA
refused, saying that the package had to be scld as a package and
that no pictures could be deleted. ‘The contract as eventuslly
executed contained a right of rejection under which WiAR could
refuse to take any three f£ilms. Mr. Horowitz' reguest to delete
10 or 12 films was made in addition to the already chtained
limited right of rejection. ;
Evidence relating to céher NTA contracts offered by

the Government is insufficient for the Court to f£ind that they

- 5§ -~ . . oA
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were bleock bocked. At the same time, the falr preponderance of

the evidence does not ineluctably lead to a conclusion that these

con&racis zre not block booked. We therefore make no Sinding
a5 o these contracts.

A word concerning the Court’s finding in two casss
wmay be helpful.

The covermment contended that four contracts sxecuted
by Storer stations on June 1%, 19857 were hlock baakeé.%m
Mr. Storer testified that he had never reguested splitting or
making substitutions in the "Big 50% in any market. Clearly
none of the contracts was individuzlly block booked. Rather
the Govermment's conténtian is that FTA conditicnsd the sale
of films to the Wilmincton station (which was basmed a2t Phila-
Gelphiz} on the sazle to other Sterer stations in oither markets.
If this were true then RETA was engaged in unlawiul conditioning.
But the Court is unable to accept the Govermment's argument.
NTA's action was not an initizl and final refusal to gplit
packages. Rather, it was an impatient refusal to recpen znd

renegotizte an almost finsl agreement, reached after many months
‘-\T R e

* The stations leaging the "Big 5CF and other Iilms were WPFE,

wilmington, Delaware; Wow, Cleveland, CGhio; WIBK, Detroit,

Hichigen and WAGA, Atlantsz, Georgia.
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of negotiatiocns. The suggestion that Storer was forced te and
agreed to buy 700 films so that he could cobtain 50 is zlso
Gifficult to accegg;% In view of NTA's genersl testimony con-
cerning the Storer contracts and Mr. Goldman's categorical
denial of the Governmént's charge, this Court canncet £ind that
these contracts were block bocgked.

It was cliaimed thet five caatracts*?:with WHEY of
Petersburg, Virginia, were block bocked. 7Pwo witnesses teg-
tified for the Govermment. Mr. Barbet, zn infependent consule
tant emploved by WiEX, testified that NTA was always willing to
epiit the package s¢ long as the station was willing to pay
the necessary price. It was his feeling that "dependent upon
the number cf features and the pricejiggﬁlved, a selechivity

o
Geal could be made.® However, due to price considerztions he
never bought less than the entire packase. ¥r. Abeleff, the
station's file purchaser, testified that each ¢f the five
contracts was the result of unlawful conditionming. He seid that
he bought undesirable f£ilms which were included in each package
because that was the only way he could get the gool films that
he wanted. Iﬁ viéw of this basic contradiction in the
: £

&% The 56 £iims for WEFE would have cost $177,105. Instead a
contract for $756,100 was signed.

‘é** sTNT-Selznick, ® 3/30/56; “Fox 52," 2/11/56; "Rocket 86," 5/8/57:
"Big 50," 11/20/57; “Champagne 58,% 1/31/58.
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testimony of the witnesses offered by the Government, the Court
ig unable to find the WXEX contracts block bocked.

One of the cother necgotiations presents & problem not
heretofore ccnsidereﬁ. On April 29, 1955, WICK of Minrneapolis,
Hinnesota, entered into a license for the "Fabulous 4C¢."

Mr. Raufman, the program manacer of WICN, testified that the

station had asked to be potified as soon as the "Fabulous 40"
became availzkle. After regotiations started, he inguired as
to the possibility of splitting the package but was told that
NTA could not de that at that time. He thereaftexr pu:chased
the entire “"Fabulows 40.%

Pertinent to the backceround cf the transaction is the
fact that, as WICHN knew, there were two competing stations in
the area, potentizl purchasers of the “"Fabulous 40." The
defense clzims fthat ETA did not "refuse® to split the pachkage
for WTCH but merely sailéd before they would split the package
they wanted to offer znd zttempt Lo sell the full packace to
the competing stations. Because WICK did not want to talke the
risk of having cne of its canpetitors obtain the betbter films
in the package, the station decided it was preferable to take
the entire package at once. Thus this, the defense claims, was
not a refuszl which forced the staticon to accept a bleck booked

- “a}:h -
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contract but rather merely a reaction in & competitive market
vhere one purchaser wented tc insure his own sccuisition.

A distributer has the righkt to offer packages of f£ilms.
Does the distributor, however, have the richt to offer in terms
of pachages and refuse to consider couniter offers at least un-
til he has exhazusted the pogsibility of a legal sale of the
rackage to another customer? So lonc as the refusal is clearly
Imown to the perties to ke but temperazry, pending negotiztioans
with other customers, and so long as the refusal is not actuwally
2 disguised form of conditloning imtenticnally employed 1o force
the sale of unwanted films, then such actions taken in good
faith are permissible. Conirmcis, as this one, arising fromx 2
station's desire not to have any of the films offered to ancther

competitor station ave not Lilock bocoked.
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\/ézzmzms OF PACT REIATING SPECIFICALLY TO /
THE DEFENDANT UNITED ARTISTS CORPORATION &

%aﬂnited Artigts Corporation {hereinafier czlled "United
Ertists®) is a Delaware corporaition with its principal places of
business in New York, H. Y. It was a distributor of indepen~
cdently produced pictures., Prior to 1956 it had limited its
activities to theatrical distribution eof films, buit in Aucust
1256 it hegan to release for television exhibition a number of
films to which it had distribution rights. These films were
offered in a package called the "Fop 36."

dohn Leo, generzl television sales manager of United
Artists, testified that their policy was {0 sell as much
product as they could, but at ne time to refuwse to sell 3
selected deal. Mr. Leo said that he instructed the salesmen
that they were at nc time to refuse selectivity; stations
were to be given the right to buy certain pictures'frcm cne
to twenty or thirty, the price to depend upon the number and
guality of pictures bought. When z station asked for selectivity
the salegmen were instructed to have such station select its
pictures, to cbtain an offer for them and to submit the
proposition to Hr. Leo. Negotiations would then proceed in

the usual way.
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In March 19257 Upited Artists began distribution of a

second package known as "Award 52." shortly before this package

was offered tc the trade, and after institution of this action,

2 telegram was sent on behalf of United Artists to all tele~

vision stations, which said, among other things:

o

‘*There is no reguirement Zer you te buy the

full B52; as each picture is individuallyvy
priced.”

All licenses therecafter executed had a standzrd clause

inserted which said in part:

*The Licensee acknowledges that the Dig-

tributor offered each motion picture listed
in Schedule & separately teo the Licenses
without conditioning the licensing of one
motion picture wpon the licensing of any
other motion picture; that the Licensee
desires to acguire a license for each
motion plcture listed in Schedule A, and
that the licensess for the several motion
pictures listed in Schednle A are included
in one license contract for convenience
enly."

L iinited Artists conesummmated 418 contracts. Ouvt of

'

these 418

contracts 71 {(gbout 17%) were selective deals in

which packages were not scld as a unit.

was their

price per

The representatives of United Artistes concede that it
policy to offer ipitially only packages at an average

picture. They admit that they &id not discuss the

sale of individual titles cor less than a complete package
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mnless a station first made covertures for fewer films. However,
there seems to be nothing wrong in & distributor offering its
goods in a package, if it is ready to negotiate for the in-
dividual items, provided the respective purchasers wish to do
business on that basis. That the defendant was often ready
to negotiate for individual f£ilms or for the elimination of
films from the package is zbuncantly clear from the testimony.
The Govermment urged, with much eloguence, that one
of the marks of block booking was the inclusion in the "Top 39"
package of a £ilm called "The Jackie Robinson Story,” and that
this £film was forced upon stations in sections of the country
which could not play it. However, the contracts, which were _
introduced in evidence, with television sisticns in Maceon, Ga.;
Columbia, 5.C.; Richmond, Va.; Bimminghsw, Ala.; and shreveport,
La., showed that "The Jackie Rokinson Story" was eliminated
from the group licensed by those stations at the reqguest of
the television stations themselves, and that an appropriate
reduction in price was obtained as a regull of sﬁeh e¢limination.
The Government's case against United Artists rests
primarily on two propositioms: (1) that this company offered
its films in groups or blocks: This undoubtedly was true,

but standing by itself it is not alone proof of viocliation of
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the anti~{ftrust laws; (2} that degpite the gtatemenis of the
officiels cf United Arxritists that they were ready tc negotizte
for less than groups of f£films this was ncot the casge, as ghown
2y actual negotiations.

The Government introduced in evideunce details oI
negotiations with nine televisglion stations. The testinony as
to what actually heppened in the negotiations is z mass of
contradictions. There was no doubt that certein of the stations
feli that certais of the films in the groups were less de-
sirable than others, and so indicated during the course of the
negotiations. It may be that in'the instances relied upon by
the Govermment the prdolem involived was nét sC much that cf
“conditioning® as it was of "bargaining.” The evidence was
clear that in certain cases where the stations stood fizm on
their demand for selectivity they secureé selectivity.

In the following cases, however, cdefendant's repre-
sentative refused to consider selectivity ané conditioned the
sale of any of the f£ilms on the purchase of the entire packags.

. ¥

{1} tation WaaM, of Bzliimore, Maryland, which
entered into & licensé for the "Top 3%* on Hovember 21, 1956,
indicated to Mr. Leo that it wished to buy only 13 ocut cf the

"Top 3%." Mr. Killian testified that Mr. Lec would sell only
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the entire package of 39. Mr. Lec contradicted this version of
the events and said that he had never told the station that it
would have to buy the entire 39 pictures. The inguiry concern~
ing the 13 films and the eventual contract which was emnecuted
were part of the same negotiations. I accept the testimony of
the station representative as being accurate.

(2} Station WWLP, of Sprincfield, Massachusaits,
entered into a license dated December 7, 1256. The £ilm dirw
ector of this station testified that in response to an inguiry
as to the possibi;ity'of selecting certain titles out of the
package, Mr. Leo told him that this couid not be done and that
United Artigts would not break the package.

A great cdeal of testimony was given concerning the
station‘s subseguent attempt to eliminate two films. The
defense tried to show that United Artists'® refusal was reason-
able since WWLP wanted to drop these legs desirable films and
still retain the already negotiated average price. Such a
refusal is both legally and economically proper; if the
station chooses to take only the better films offered, then
it must expect to pay more per picture.

However, the Court's finding that this contract was

mlock bhooked does not resk on the 37«39 zltercation. It

el -
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reste solely on United Artists' initial refusal to break the
package and the contract licensing the fril package which re-
sulted therefrom.

{3} Station WETK, of Zuntington, West Virginia,
executed a license agrecment dzted March 2, 1832 for "Award 52.%
¥xr. Bacon testified that WETHN had made ianiry as to the pos-
gibility of selecting fewer films from the package, znd that
the representative of United Artists refused to deal on any
bagis other than the purchass of the entire package.

"he meicr point in Unilted Zrtists' defense is that
a2 form telegram was mailed to the station expressing Fr. Leg's
willingness to sell less than 52, 3Sut Mr, Bacon's explanation
of thig issne satisfies the Court. In view of the salesman's
reiteration of United Artists'® refusal to sell less than the
rackage, it was reasonable that Hr. Bacon should nct put any
¢redence in the form telegram.

The Government also contended that two contracts
nggotiated with WICP of Washington, D. C. were block bogked.
relevant testimony was given by Messrs. Hartford and Jones of
WICP and Mr. Lec ¢f United Artists. The Jones-fHartford testi-
mony includes statements which would indicate block booking

and conditioning. The testimony is Simm and uneguivocal.
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In response to this, Mr. Leo's denial of those giatements is
categerical and uneguivoczl. Thus Mr. Hartford testified
that he askeé 1f he could buy less than the 329 films which were
cailled the "Top 39" and that Mr. Leo said the station had to
buy z2ll 32, Mr. Lec testified:
- "This is not so. We offered 39. We tried
to negotiate for 3%, but we never refused
Er. Jones, or znyvone else, z chance to

select.

THE COURT: Did he ever ask for a chance
to select?

THE WITHESS: To my recollection, no.”

~. The credibility of Mr. Bartford'’s testimony is

waakened somewhat by the fact that the station, in the contract
which it signed, included the statement that:

T "Te Licensee acknowledges that the Dig-
tributor cfferedé each motion picture listed
in Schedule A separately to the Licensee
without conditioning the licensing of one
motion picture upon the licensing of any
cther motion picture...."”

4 When Mr. Bartford was asked about this provision of

the contract which had been initizled by Mr. Jones, he first
sz2id he was not aware of the existence cf this clzuse; then that
he imagined counsel for the station knew of this claagse, and
finally that he had told his attorneys that the statement in

the clause was false. If the clause in the contract was false,
- 53
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it is strange that a businessmar of Mr. Hartford's experience
would sign a2 contract containing z false statement. The tes-
timony of Mr. Hartfordé is not such that the Court can accept
it unreservedly.

Under the circumstances, the Court canncot conclude
that it has been established by a preponderance of the svidence

that the contracis entered intc by WIOP were block booked

contracts.
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As azppears from the specific findings of fact re-
iating to the particular defendants, the severzl defendants
have each, from time to time and to the extent set forth in
the specific findings of fact, licemnsed or offered Lo license
cne or more feature films to televisicon stations on condition
that the licensee alsc license one or more other such featurse
£ilms, and have, from time to time and to the extent set forth
in the specific findings ©of fact, refused, expressly or im-
pliedly, to license feature films to television stations unless
one or more other such feature films were accepted by the
licensee.

The Court concludes that the actions of the defendants,

as aforesaid, comstitute violations of Section 1 of the Sherman

Act.

s
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.. THE RELIEF |

The Govermnment secks certain rzlief specifically set
forth in the complaints. The relief to be granted, the extent
thereof, andéd the reasons for granting or denying the relisf
sought in the complaints are herszinafter set forth:

(1} The Government seé%s a decree that szach defen—
dant *has unlawfully contracted in restraint of interstate
trade and commerce in the distribution of feature films in
viclation of Section 1 of the Sherman Act.® In view of the
findings of fact and conclusions of law of the Court, such
decree should certainly be entered.

{2} The Government seeks an injunction enjoining
each defendant "from refusing to license feature films to
television stations on a picture-by-picture, siztion-by-station
basis.”

While an injunction should, of course, be granted,
the language set forth in the complaints is too broad. The
antitrust laws do not reguire that every owner of a product
must be ready to offer such product for sale to anybody in-

terested in purchasing it. United Stateg v. Twentieth Century-

Fox Film Corp., 137 F. Supp. 78, 115 (S.D. Cal. 19596). Kor

do the antitrust laws, or the Paramount decision, prevent the

-
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owner of television films from cffering them in groups or blocks.
The law simply reguires that a person may not condition the

sale of one product upon the purchase of another product; or
the licensing of one television £ilm on the licensing of another
television film. Any injunction to that effect would be ap-
propfiate. The language of any such injunction should be
determined upon the setitlement of the decree.

The necesgsity for such an injunction fiows from the
facts of the case and the present state of licensing of feature
£films to the television industry. News accounts indicate that
the so-called "Post-1948" films are about to be made available
for licensing to the television industry. Certainly we would
not want the defendants to follow certain of the procedures
which thev followed with reference to the "Pre~1948° films
and which are found in this opinion to be violations of the
antitrust laws.

{3) The Government s=ecks, in addition, a decree
directing the defendants "to offer to renegotiate the existing
contracts entered into between [them] and television stations
in the United States so as to give to any such station an op-
portunity to license defendants' feature films on a picture-by-

- g
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picture and station-by-station basis."*¥

guch a decree would be without legal foundation.

The Sherman Act provides certain precise remedies. In a civil

action brought by the Government it mav secure an injiunction.
(15 u.s.C. § 25). Private parties iniured by antitrust vio-
lations may sue (1) for an injunction (15 U.S.C. § 28) and

{2} for damages, and mav recover threefold damages and the cost
cf the suit, inclunding a reasonable attorney's fee. {15 V.S.C.
§ 15}. In other words, the law provides that the Government
may prevent z continuing violation of the law by securing an
injunction and that private parties may be reimpbursed for
damages resulting from past vioclations cf the law., Nowhere in
the statute, ﬁowever, ig thers any authority to recuire a de-
fendant in a government antitrust case to refund that which it
has received, even under an illegal contract, and to pay that

—

S g
L A Tentative Statement submitted at the pre-~trial hearings
degcribes the renegotiation sought by the Government as follows:

T {a}ﬁ Designation by each television station licensee
: of rejected f£films to be eliminated from its
license.

(b} Payment by the defendant licensor to the station
licensee for each rejected £film to be eliminated
from its license.

{c} Reasonable reimbursemant to the station licensee
for any prints it purchased of rejected films
eliminated from its license.

-
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amount to a private party not z pearty to the action. A&As one

coart has pointed out:
e rm. "...The Government's responsibility in
- kringing cases of this nature is to
vindicate the public interest in pre-
serving & competitive ecomomy rather
than to redress private wrongs and
recover damages for injuries sustzined
by individuals.”
Enited States v. Szfewev Stores, 20 F.R.D.
451, £5€ (X.D. Texas, 1957).

;r' It has been urged in the past that the law should be
amended to provide such reiief for private parties injured by
such past violations of the antitrust laws, but such attempts
at amendment have failed in Congress. Senator La Follette
in 1¢li introduced Senate Bill Ho. 3276 which would have amendsd
the Sherman Ack by providing that where a& civil action is
brought by the Attorney Generzl for viclation of the Sherman
Act, any persnn‘§Zaiming to have been injured by conduct vio-
lztive of the Act ghouid have the;right to intervene in such
action and to secure in guch aetion‘damages to the same extent
as if an independent suit had been brought under Section 7 of
the act. See, 47 Cong. Rec. 4183 (191l}. Thig bill failed of
passage.

Furthermore it sheuld be pointed out that the trial

of this injunction action was not such as clearly to define

—-—
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the respective rights of the television stations ané the de-
fendants as to the damages which might be sought. The'tele»
vision stations cid not have control of the testimony offered
at the trizl. There was no opportunity afforded to the defen~
dants to take their depositions as adverse parties before trial.
If the televigion stations are entitled to recoup some money
they have an adeguate remedy for damages in & sulit sSpecificaily
for that purpose. But we must remsmber thalt in such & sult
the defendants wouid be entiitlied to a trizl by jury, which they
did not have in the present action. Furithermore, guestions of
venue, jurisdiction and the statute of iimitations would have
to be considered in a way that €id not avise in the present action.
While the courts have, in the pursuance of their
general eguity powers, taken action to correct & continuing vio-
lation of the antitrust laws, such as by divestiture ordéers,
never pefore, as f£ar as this Court can ascertain, has the
Government sought to reguire in an injunction proceeding thaet
the defendants reimburse third parties for injuries which the
Government contends those third parties suffered as a result
of the antitrust viclations. Any procedure such a&s is sought
by the Govermment would reguire this Court to pass upon the

amount of reimbursement to be made to particular television
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stations, depending upon the valpe of the licensed films re-

« Jected by the television station, as compared with those f£ilms
which were retained by it. With the hundreds-~or possibly
thousands~-~of £ilms that might be invelved, it would call upon
this Court to spend a2 substantial part of its time viewing
television films and aittempting to reach values theresf. To
call upon & court in an already cverburdened Cistrict to spend
its time doing this, when the television stations have adeguate
remedies in their own districts for any damages suffered as a
regult of violaticons of the antitrust laws, would place an

insurmountable burden on this Couxt.*

-,
)

The Supreme Court, in United Etates v. Gregon State

redical Society, 343 U.5. 326 {(1%42) said at page 3233:

[l “It will simplify comsideration of such

' cases as this to keep in sight the target
at which relief is aimed. The scle
function ¢f an action Zox injunction is
to forestall future viclatioms. It is so
unrelated to punishment or reparations for
those past that its pendency or decision
does not prevent concurrent or later
remedy for past violations by indiciment
or action for damages by those injured.®

5 o0

A% To reogmire this Court to view hundreds of television films,
when the judge who tried the case will not even have a television
set in his own home, seems like a £ate too horrible to contemplate.

(>
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The Court does not believe thet the relief of rene-

gotigtion sought in the complzintg is an zpproprizte

cluded in the decree.

|20
ot

of action ang thercfore guch relief shoulid

-

relief in

not he

Settle decree in accordance with this opinion.

Thig cpinion sghall constitute the findings of fact

ané conclusicns of law in compliance with Rule 52 of the Rules

of Civil Procedure.

New York, N. Y¥.,.

4; Dated:
< Dedemher 2, 15506 |
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