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Argument

I. The District Court Opinion and Order of August 13, 2015, acknowledges that it
has not ruled upon any of Woodman’s other claims or possible claims, and
Woodman’s has not waived any argument with respect to any other claim that it
may have.

At page 2 of its August 13, 2015, Reply Brief, [Doc.8-2] The Clorox Company
and the Clorox Sales Company (hereinafter collectively “Clorox”) argue that:

“[TThe district court . .. disagreed with Plaintiffs argument that it
has ‘other’ Robinson-Patman Act claims that are not covered by the meaning
of ‘services or facilities.” See Clorox pet. Ex. C at 3. As the district court held,
‘[ilf the court of appeals disagrees with my decision[s] . . . then all of Wood-
man’s claims for declaratory and injunctive relief . . . go away.” Id.

Finally, the district court rejected Plaintiffs attempt to use its belated
Sherman Act claim — brought only when Clorox terminated the parties’ busi-
ness relationship-to breathe life into its Section 2(e) claim. See id. at 4 (no
‘court-ordered remedy under the Sherman Act could provide’ Plaintiff what it
seeks).”

Hours after Clorox filed its proposed Reply Brief, the District Court issued its
Opinion and Order of August 13, 2015, [Doc. # 113], a true and correct copy of
which is attached hereto as a supplement to the Supplemental Appendix, at Supp.
App. 150-154, in which it directly contradicts this contention, at Supp.App.152:

“. . .Woodman’s expresses concern that this court may have prema-
turely reached a decision on the viability of its claims under both the Robin-
son-Patman Act and Sherman Act; Woodman’s stresses that it should not be
found to have waived its rights to pursue relief on any claims that have not
yet been argued on their merits before the court. Woodman’s is correct that
apart from the matters addressed in conjunction with Clorox’s first two mo-
tions to dismiss, dkts. 20 and 63, this court has not ruled on any of Wood-
man’s other claims or possible claims, and Woodman’s has not waived any
argument with respect to any other claim that it may have. Apart from ex-
pressing its concerns about some of Woodman’s arguments, this court has not
reached a decision on the viability of any of Woodman’s claims except for
those addressed in the February and April orders.”
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Because the trial has not ruled upon the merits of any of Woodman’s Food Mar-
ket, Inc.’s (hereinafter “Woodman’s”) other claims, it would be premature for
Clorox to seek permission for interlocutory appeal of anything other than the two
issues directly addressed by the District Court in its Opinion and Order of Febru-
ary 2, 2015, [App.Exh.A] and its Opinion and Order of April 27, 2015. [App.Exh.B]

Contrary to the assertion in Clorox’s footnote at page 7 of its Reply Brief, the
District Court agrees with counsel for Woodman’s that the District Court’s state-
ments concerning its authority to order a particular remedy were in fact dicta.
[Supp.App.152]

The District Court acknowledges it has only ruled upon the merits of Wood-
man’s argument that the provision of large packs constitutes a promotional service
that must be made available on proportionally equal terms to all retailers compet-
ing in the retail sale of a product, regardless of whether those retailers purchased
directly from Clorox or from independent wholesalers. The District Court acknowl-
edges that Woodman’s has the right to pursue those other arguments following a
contrary ruling by this Court on either of the two issues decided by the District
Court.

Woodman’s therefore reiterates its contention that a resolution of the issues on
which Clorox seeks interlocutory appeal will extend, rather than shorten the time
required to complete this litigation.

This Court should deny the Petition precisely because, as Clorox contends at

page 8 of its Reply Brief, this litigation has significance beyond the circumstances
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of this case. The issues which have not yet been addressed by the District Court
should be considered in relationship to the issues already addressed by the District
Court. Woodman’s contends that any appeal of this case should await the issuance
of final orders on all issues raised by this lawsuit. Only by doing so can Wood-
man’s fully develop and demonstrate for the Court the interplay of the various is-
sues raised by this lawsuit.
Conclusion

For all of the reasons set forth herein and in Doc. 2-2, Plaintiff’'s-Respondent’s
Response in Opposition to Defendants’-Petitioners’ Petition for Permission to Ap-
peal Pursuant to 28 U.S.C. § 1292(b), Woodman’s respectfully requests that the
Court deny the Petition.

Dated at Madison, Wisconsin, this 14th day of August, 2015.
Respectfully submitted:

By: /s/ John A. Kassner
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