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Defendants have moved for reconsideration of Jlitkjen’s summary judgment
decision that genuine issues of fact exist as tetkdr the price-fixing activities alleged by
Motorola Mobility LLC (“Motorola”) satisfy the sultantive merits requirements of the Foreign
Trade Antitrust Improvements Act of 1982, 15 U.S5®a (the “FTAIA”)! Because
Defendants have failed to provide a legitimate $&si reconsideration, their motion should be
denied.

l. INTRODUCTION

The question of whether Motorola can satisfy trgnements of the FTAIA does not
present a “single legal question” as Defendantsncl&ee Motion at 1. Rather, as Judge lliston
recognized in her summary judgment decision, is@nés a multifaceted factual issue that
ultimately must be decided by the jury.

It is an issue that Judge lllston has carefully rmaightfully addressed on three separate
occasions in this case alone and over ten timdat®in the MDL proceedings, and is an issue
that Defendants unsuccessfully appealed to thenNBincuit. Unhappy that it has not been
decided in their favor, Defendants now make thss-thtch effort to change the outcome.
However, their attempt to persuade this Court tmig the MDL process, reconsider Judge
lllston’s decision, and remove this case from g'giconsideration is premised entirely on a
skewed picture of the factual and legal analysesegpby the MDL court.

First, Defendants present this Court with an incletepfactual record — one that focuses
solely on where purchase orders were issued —lamd that Judge lliston looked only at where

Defendants’ illegal conduct occurred in applying ETAIA. That is not true. Judge lllston

! Judge lliston’s summary judgment orderre TFT-LCD (Flat Panel) Antitrust Litigation,
2012 WL 3276932 (N.D. Cal. Aug. 9, 2012), is reéerto herein as the “Order.”
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examined all the facts presented by both Motornth@efendants at summary judgment,
including where purchase orders were issued, wéarduct occurred, and where the effects of
that conduct were felt, and concluded “that a reabte jury could find a concrete link between
defendants’ price setting-conduct . . . its doneesfiect, and the foreign injury suffered by
Motorola and its affiliates."See Order at *4. Defendants want to frame this issugnaolving
simple, independent transactions between foreigtoMta facilities and foreign defendants, but
as Judge lllston recognized, the evidence subniiyddotorola in opposition to summary
judgment (evidence that Defendants declined toigeoto this Court along with their motion for
reconsideration) amply demonstrates that thishiglaly disputed issue of fact that should be
resolved by a jury, not the Court.

Second, Defendants present this Court with a damtatation of the case law governing
application of the FTAIA and claim that Judge bistignored controlling authority on the issue.
That also is not true. Judge lliston’s deciside<iand relies on relevant case law, including the
Seventh Circuit’'s recent decisionMinn-Chem, Inc. v. AgriumInc., 683 F.3d 845, 852 (7th Cir.
2012) (‘Minn-Chem). In fact, Minn-Chem provides the foundation for Judge lliston’s demisi
to treat the FTAIA as a substantive merits requeetior bringing a Sherman Act claim — rather
than a jurisdictional bar on the power of federlrts — and, therefore, as a factual issue to be
determined by a jury. The weakness in Defendamtgiment that Judge lllston applied the
wrong law is underscored by Defendants’ thinly-sdihttempt to repackage additional briefing
on the issue as an “amicus brief” submitted by tssned” law professors.

Defendants are not entitled to a reversal of Jultkgjen’s summary judgment decision
simply because they do not like it. They must pie\a valid basis for reconsideration, which

their motion fails to do. As a result, Defendam&tion should be denied, and, as the MDL
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court concluded previously, the question of whetherFTAIA applies to Motorola’s claims

should be decided by a jury.

. BACKGROUND

A. Facts

Despite this Court’s request for a complete rearrdhe issue, Defendants provided only
a portion of the story, one that ignores Motorofa’scurement process centered in the United
States and Defendants’ illegal activities targetimaf procurement process. Defendants attempt
to convince the Court that Judge lllston rejectesirtargument at summary judgment without
any evidence that there was a domestic effect & ¢hmmerce. That assertion is false and is
belied by the substantial evidence set forth iailet Motorola’s summary judgment opposition
brief. The numerous facts supporting Judge llIstoecision to deny summary judgment and
send this issue to the jury — facts that Defendigmigre in their motion — are discussed in greater
detail below.

1. Motorola’s LCD panel procurement process was contribed from the
United States and started long before a purchase der was issued.

As with their summary judgment motion, Defendarasenpainted a skewed picture of
Motorola’s LCD panel procurement process, sugggshat Motorola’s foreign subsidiaries
acted independently in choosing LCD panel vendondssetting LCD panel prices and that
Motorola’s procurement of LCD panels commenced withissuance of a purchase order by a
foreign subsidiary. The record is categoricallytte contrary. Motorola’s LCD panel
procurement is and always has been centered dritied States.

Motorola submitted substantial evidence to the Midurt demonstrating that its
procurement practices and policies required thdinal LCD panel pricing be approved by

supply chain executives based in the United Stagésre that pricing became effectiveee,
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eg., Ex. 372, Tay Dep. at 263:25-267:2Robinson Decl. at | #Exs. 1-4; Ex. 5; Ex. 6 at 425,
433; Ex. 7; Ex. 8 at 241; Ex. 9 at 378; Ex. 1041-32, 344, 354; Ex. 11 at 501, Ex. 363,
Robinson Dep. at 118:23-120:10; Ex. 359, Metty e[®259:3-16" In fact, Defendants knew
that the Motorola employees with whom they conduittesiness on a daily basis did not have
authority to agree on pricing, and that the prigimfgrmation those employees collected would
be sent to Motorola executives in the United Stidefinal approval.See, e.g., Ex. 65; Ex. 66 at
899; Ex. 67.

During the time period at issue in this lawsuigrhwere two groups within Motorola’s
supply chain organization that participated indlquisition of LCD panels: (1) the Display
Commodity Team, which provided Motorola procuremexecutives based in the United States
with the information they needed to make strategcisions about LCD panel vendors and

pricing; and (2) the Purchasing Department, whicplemented the administrative and logistical

2 Unless otherwise indicated, exhibit numbers exfeed herein refer to the exhibits attached to
the Declaration of Joshua Stokes submitted withavtis’'s opposition to Defendant’'s summary
judgment motion. A copy of Motorola’s summary jaggnt opposition was submitted as

Exhibit 9 to the Declaration of Jeffrey M. Davids@bavidson Decl.”) filed in support of
Defendants’ Motion for Reconsideration (Dkt. No632). That opposition contains an extended
discussion of the facts relevant to the FTAIA asaly In order to provide the Court with a
complete record, Motorola is submitting courtespgies of all summary judgment briefing,
including the opposition, and accompanying exhitatthe Court.

% References to the “Robinson Decl.” are to the ay2012 Declaration of Janet Robinson in
Support of Plaintiff Motorola Mobility, Inc.’s Opation to Defendants’ Joint Motion for
Summary Judgment, attached hereto as Exhilbit #hve Declaration of Matthew J. McBurney.

* Defendants appear to dispute Motorola’s conterttiat U.S.-based executives had to approve
pricing decisions. This is rather ironic giventtBefendants have taken the position that their
own pricing decisions needed to be approved byaratp headquarters before they could enter
into binding agreements with Motorola on pricgee Freccero Decl. Exs. 204-205; Ex. 373,
Waldron Dep. at 81:20-84:6; Ex. 369, P. Smith D 0:3-17; Ex. 330, Bond Dep. at 143:20-
144:15; Ex. 366, Sharif Dep. at 95:3-9, 280:3-12; #2, lida Dep. at 28:23-30:19; Ex. 375,
Yun Dep. at 295:13-296:7. Regardless, this higidigust one of the many disputed factual
issues that the MDL court rightly concluded shdméddecided by a jury.
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side of ordering LCD panels from vendors at prigggroved by Motorola procurement
executives based in the United States. Defendanmittate the two groups in a deliberate attempt
to confuse the facts.

Once a mobile device was designed by Motorolaas e responsibility of the Display
Commodity Team centered in lllinois to determine #irategy for procuring the LCD panels to
be used in that devicesee Ex. 359, Metty Dep. at 31:14-32:02; Ex. 367, Sigp. at 252:19-
253:1; Ex. 336, Ford Dep. at 44:5-20; Ex. 363, Rebn Dep. at 82:22-84:12. Because of the
importance of LCD panels in Motorola’s mobile descthe Display Commodity Team
controlled LCD panel procurement across all of Mol@'s business divisions. Ex. 359, Metty
Dep. 28:25-33:20. Long before a purchase ordernsga®d, the Display Commodity Team
would send requests for quotations to LCD panepkens detailing the technical specifications
and other requirements for the displays, evaluggpanses to those requests, and ultimately
determine which suppliers could meet Motorola’sdsefer the displays. It would also engage
potential LCD panel suppliers in pricing negotiasan order to establish a single LCD panel
price that would apply to Motorola’s operationsward the world.See Ex. 359, Metty Dep. at
90:10-24; Ex. 373, Waldron Dep. at 234:17-236:28; 30, Bond Dep. at 214:04-215:02. The
Display Commodity Team would then recommend to 8u@pain management the prices and
suppliers for each panel for the coming quarterear. The Motorola executives who had final
responsibility for these decisions were at allvatd times located in the United Stat&ee
Robinson Decl. at 1 4; Ex. 363, Robinson Dep. 823-120:10; Ex. 359, Metty Dep. at 259:3-
16; Ex. 372, Tay Dep. at 263:25-267:25.

Once the Display Commodity Team received pricingrapal from the Supply Chain

management located in the United States, that prasegiven to the Purchasing Department to
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use to issue purchase orders. The price deternmrtée United States applied globally to all
Motorola manufacturing facilities ordering LCD p#éor incorporation into Motorola mobile
devices.See Robinson Decl. at { 7; Ex. 359, Metty Dep. at 9e24; Ex. 329, Bodak Dep. at
166:25-167:07. Defendants understood that thisM@srola’s policy. See Ex. 373, Waldron
Dep. at 235:6-24; Ex. 330, Bond Dep. at 214:4-The Purchasing Department had no
discretion whatsoever as to which supplier wouldibed or what price would be included in the
purchase orders; those decisions were made byitiptal) Commodity Team and Supply Chain
managementSee Ex. 372, Tay Dep. at 66:03-22; Ex. 363, Robinsep.at 87:2-89:14. In fact,
if a Motorola purchase order was inadvertently ésswith a price other than the price approved
by Motorola in the United States, Motorola or tHel panel supplier issued an adjustment
rebate to bring the price in the purchase orderadonformity with the price negotiated by the
Display Commodity TeamSee Ex. 368, Smith Dep. at 47:17-49:14.

2. Motorola’'s delivery terms and quantities were set otside of the
purchase orders and were controlled from the Unitedtates

Not only do Defendants pretend that Motorola’s prement process started with the
issuance of a purchase order, but they also inalythe purchasing relationship was based
solely on those purchase orders. That is not true.

Most of the purchases were made under “blankettlmse orders that did not specify a
guantity of LCD panels being purchased; rathery therely reflected the price and the
estimated quantity of LCD panels for a particular time pekioThe specific terms identifying the
number of panels that Motorola was purchasing ingawen week were instead supplied by
Motorola’s Materials Requirement Planning (“MRP{sgm, which was controlled and set by
senior management located at Motorola headquantdlisois. See Ex. 363, Robinson Dep. at

87:17-88:17; Ex. 367, Singh Dep. at 351:17-35206;75 at 22. As a result, not only were the
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pricing terms set forth in the purchase ordersrdateed by Motorola in the United States, but so
were the quantity terms.

In addition, Motorola headquarters signed a nunobé&nubbing agreements” with
Defendants that specified delivery and paymentsei$ee, e.g., Freccero Decl. Exs. 51-33.

The hubbing agreements specifically indicate tifidere are conflicting terms with any other
purchase order or supply contract, the hubbingeageat controlsid.

Further, Motorola’s Display Commodity Team oftergoBated rebate agreements and
retroactive price discounts with Defendants basedatume purchases that were payable to
Motorola in the United States and were accountedrioVotorola’s books and recordSee Ex.
368, Smith Dep. at 13:21-21:2%¢, e.g., Exs. 76-79.

3. Motorola was directly impacted in the United Statedy Defendants’
conspiracy.

Motorola was impacted in the United States by Deéerts’ illegal price-fixing
conspiracy. Contrary to what Defendants imply, dfola did not just serve as a U.S. holding
company with autonomous subsidiaries around thédvamting on their own behalf and for their
own profit. Motorola’s financial statements refiengoing repatriation by Motorola to the
United States of all profits (other than those seaey to maintain the capital to operate its
subsidiaries) generated by its foreign subsidighesugh the sale of mobile devices containing

LCD panels.See Ex. 371, Storm Dep. at 18:14-24:02; Freccero Oexl.85. Motorola

®> References to the “Freccero Decl.” are to theil/2012 Declaration of Stephen P. Freccero
in Support of Defendants’ Joint Motion for Summdangdgment Addressing Plaintiffs’ Sherman
Act Claim for Injuries in Foreign Markets, whichaxenpanied Defendants’ summary judgment
motion addressing application of the FTAIA. Thaitron and the Freccero Declaration were
submitted as Exhibits 8 and 12, respectively, elavidson Decl. (Dkt. No. 116-2). As
mentioned above, courtesy copies of the motionamedmpanying exhibits are being provided
to the Court. In addition, courtesy copies of Delffent’s reply brief in support of that motion
and accompanying exhibits are being provided tdCibert.
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instructed its foreign subsidiaries to repatriéi@se profits, because the costs associated with
intellectual property, research and developmenéersges, and corporate debt were borne by the
parent company in the United Stat&ee Ex. 371, Storm Dep. at 20:03-16, 28:15-30:20, 30:1
51:6. Moreover, the Motorola subsidiary that issparchase orders for approximately half of
the dollar value of all LCD panel purchases atessuthis case — the Motorola Trading Center
(“MTC”) located in Singapore — was considered anblaof the Motorola corporate parent in
lllinois under U.S. tax law, and all of the MTC’sofits and losses were treated as profits and

losses of the U.S. parent compar8ge Ex. 371, Storm Dep. at 23:09-26:25.

4. Defendants specifically targeted Motorola in the Uited States.

Defendants casually dismiss the voluminous evidémaethey targeted Motorola in the
United States, apparently on the theory thatiirégdevant to the issue of whether the FTAIA
applies to Motorola’s purchases. But this evidesgdainly relevant, particularly on the issue
of whether Defendants’ actions had an effect on to& merce. The evidence demonstrates
that Defendants used their U.S. operations to éurtireir scheme to fix prices of LCD panels
sold to a U.S. company.

The evidence before Judge lliston shows that, [s=cklotorola’s LCD panel
procurement organization was centralized in thdddhbStates, Defendants established
operations in the United States, some even wefarsas to put offices near Motorola’s
headquarters in lllinois, and they also had thaieign personnel travel to the United States to
facilitate sales of LCD panels to Motorol&ee, e.g., Ex. 352, J.Y. Kim Dep. at 35:21-25; Ex. 80
at 537; Ex. 345, Imaya Dep. at 65:8-13; Ex. 8904, Ex. 90 at 828-840. The evidence further
shows that Defendants’ U.S. subsidiaries were algtmvolved in negotiating LCD panel
pricing with Motorola. As part of that process,f@®&dants’ U.S. employees served as the

mouthpiece to Motorola for their parent companhed tvere located in Asia and Europe,

8
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relaying pricing information to Motorola and, inrti) providing pricing advice to their foreign
corporate parents. Some of those U.S.-based epgs@lso had pricing responsibility with
respect to MotorolaSee, e.g., Ex. 375, Yun Dep. at 72:11-73:8, 81:13-23; 11515:19; Ex.
330, Bond Dep. at 115:9-116:17, 132:14-134:6, 12Q:41:2; Ex. 373, Waldron Dep. at 84:7-
85:14, 166:2-21; Ex. 354, Kiribuchi Dep. at 64:1843; Ex. 366, Sharif Dep. at 70:2-70:19; Ex.
343, lida Dep. at 228:12-229:1; Ex. 105; Ex. 83Aht

The evidence also shows that Defendants directgdiogees at their U.S. subsidiaries to
exchange information with their counterparts at petitors regarding sales of LCD panels to
Motorola. See, e.g., Ex. 349, H.S. Kim Dep. at 197:10-198:2, 199:022%. 166; Ex. 167; Ex.
168; Ex. 342, lida Dep. at 59:21-60:7. DefendabitS. employees did as they were told,
routinely exchanging a wide variety of competitigéormation about Motorola, including the
prices charged to Motorola, the volume of LCD parsald to Motorola, rebates Defendants
were considering offering Motorola, as well as aetg of other aspects of their business
relationship with Motorola.See, e.g., Ex. 375, Yun Dep. at 146:25-149:14, 155:13-156:13
278:1-278:11; Ex. 366, Sharif Dep. at 27:9-28:18; &/5; Ex. 67; Ex. 187; Ex. 188; Ex. 113;
Ex. 179. Defendants’ U.S.-based employees thesindated the competitive information they
learned to their superiors in Asia and Eurofee, e.g., Ex. 375, Yun Dep. at 272:24-274:12; EX.
373, Waldron Dep. at 168:18-169:8; Ex. 366, SHaep. at 254:9-22; Ex. 172.

The evidence further shows that the informationebdants’ U.S. employees collected
was used in setting the final LCD panel pricesreffieto Motorola.See, e.g., EX. 356,
Matsumura Dep. at 83:15-21; Ex. 351, J.W. Kim Da59:13-70:25; Ex. 334, Chiba Dep. at
262:2-265:18; Ex. 335, Chiba Dep. at 345:12-34Bx7;169; Ex. 356, Matsumura Dep. at

34:16-23, 79:18-83:21. And, of course, Epson dmarishave expressly admitted that they fixed
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the prices of panels sold to Motorola and that exctartherance of the conspiracy occurred in
the United StateS.

Moreover, at summary judgment, Motorola presentd$tantial evidence to Judge
lllston showing that Defendants knew that the LGIDgls they were selling to Motorola were
intended to be incorporated into mobile devicesnddior sale in the United StateSee, e.g.,
Ex. 354, Kiribuchi Dep. at 67:9-18; Ex. 330, Bond@at 149:4-150:3; Ex. 150 at 58; Ex. 93 at
379, 383; Ex. 151 at 792; Ex. 153 at 593; Ex. 156;157 at 209, 221, 224, Ex. 158 at 678, 681,
Ex. 159 at 86-87; Ex. 90 at 824, 828, 830-31.

B. Procedural History

Judge lliston has thoughtfully considered and agblhe FTAIA on ten separate
occasions in the MDL proceedings. In the Motoxdae alone, Judge lliston considered the
issue three times, twice on motions to dismissagain on summary judgmentee Motorola
Docket Nos. 41, 77, 430. Additionally, Judge @istwvas called upon to consider and apply the
FTAIA in at least seven other motions in cases Iwing other major global companies,
including Dell, Nokia, and Sony, as well as theiiect purchaser class actioBee MDL Docket
Nos. 1824, 2561, 3395, 3833, 4125, 4831, 6582.

Moreover, Defendants attempted to seek the Nintbu@is review of this issue. They
successfully convinced Judge lliston to certify igsue for interlocutory appeal after she denied

Defendants’ second motion to dismiss on FTAIA ggjrbut the Ninth Circuit declined to hear

® See Plea Agreement/nited Satesv. Sharp Corp., Case No. 08-cr-802-SI (N.D. Cal. Dec. 8,
2008) (Docket No. 9) (pleading guilty to fixing tpece of LCD panels sold to Motorola for use
in Razr mobile phones from fall 2005 through mid®@p(the “Sharp Guilty Plea,” attached
hereto as Exhibit B see also Plea Agreement)nited States v. Epson Imaging Devices Corp.,
Case No. 09-cr-854-S1 (N.D. Cal. Oct. 23, 2009)dkst No. 15) (pleading guilty to fixing the
price of LCD panels sold to Motorola for use in Rawbile phones from fall 2005 through mid-
2006) (the “Epson Guilty Plea,” attached heret&xssibit C).

10
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the appeal.See Motorola Docket No. 165. Later, after Defendastgnmary judgment motion
based on the FTAIA was denied, they again sougtification for an interlocutory appeal,
which was deniedSee Motorola Docket No. 464. Notably, Defendants wad move for
reconsideration of the MDL court’s decision on Hasis that Judge lliston had made a “clear
error.”

[I. ARGUMENT

A. Motions for Reconsideration Are Granted Only In Limited Circumstances.

Motions for reconsideration are granted sparingly anly under limited circumstances,
particularly when a case has been transferred leetweurts. As Judge Posner observed: “when
judges are changed in midstream . . . . [l]itigdra@ge a right to expect that a change in judges
will not mean going back to square one. The segathge may alter previous rulings if new
information convinces him that they are incorréctt he is not free to do so . . . merely because
he has a different view of the law or facts frora finst judge.” Williamsv. C.I.R., 1 F.3d 502,

503 (7th Cir. 1993).

The Seventh Circuit has expressly held that thedbile case doctrine applies when a
case has been transferred in order to “discouragtegically motivated removals and other
forms of judge or court shoppingJohnson v. Burken, 930 F.2d 1202, 1207 (7th Cir. 1991).
This principle is even more compelling in the comtaf a multi-district litigation. When a
transferor court is asked to revisit the decisibthe transferee court, the prior ruling should not
be lightly overturned, since “[i]t would vitiate rapof the purpose of consolidating litigation if,
after remand, parties could simply re-visit theasf@ree court’s pre-trial rulings . . . .See
Winkler v. Eli Lilly & Co., 101 F.3d 1196, 1202 n.5 (7th Cir. 1996). Morepae of this
moment, there are at least two other cases frorMiDie that have been returned to their home

districts for trial, further raising the specterin¢onsistent legal rulings if this Court were to
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reconsider Judge lllston’s orde$ee Order Suggesting Remand to Transferor Coumtsg TFT-
LCD (Flat Panel) Antitrust Litig., No. 07-1827 (N.D. Cal. June 24, 2013) (Dkt. Nb73).

In fact, even the case Defendants rely on to suppeir requested reconsideration notes
that “transferor courts should rarely reverse, heeaany widespread overturning of transferee
court decisions would frustrate the principal amhshe MDL process and lessen the system’s
effectiveness.”Inre Ford Motor Co., 591 F.3d 406, 411 (5th Cir. 2009). In evaluating
transferee court’s prior ruling, the transferor gonust pay “attention to the special authority
granted to the multidistrict transferee judge” drespect the transferee court’s decisionkd’”
(internal quotations and citations omitted).

In turn, the Seventh Circuit only permits reconsadien in instances where “there is a
compelling reason, such as a change in, or clatiino of, law that makes clear that the earlier
ruling was erroneous.Santamarina v. Sears, Roebuck & Co., 466 F.3d 570, 572 (7th Cir.
2006). Those circumstances are absent here.

B. There Was No Clear Error On The Part Of Judge llisbn.

Judge lliston correctly applied the FTAIA. Followithe lead of the Seventh Circuit in
Minn-Chem, the MDL court treated the FTAIA as a substantharits limitation, rather than a
jurisdictional bar to application of the Shermart.Adn doing so at the summary judgment
stage, Judge lliston properly considered all factsented by both Motorola and Defendants and
applied those facts to the language of the FTAlAnreffort to determine whether there was

sufficient evidence from which a reasonable juryldaonclude that Defendant’s illegal conduct

” In Animal Science Products, Inc v. China Minmetals Corp., 654 F.3d 462 (3d Cir. 2011ert.
denied, 132 S. Ct. 1744 (2012), the Third Circuit alsodaded that the FTAIA acts as a
substantive merits requirement, not a jurisdictidrza and, therefore, should be applied
accordingly. Judge lllston also cited this deaidio her denial of summary judgment.

12
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had a domestic effect in the United States thaé gee to the antitrust claims asserted by
Motorola. Judge lliston concluded “that a reasémglry could find a concrete link between
defendants’ price setting-conduct . . . its donessfiect, and the foreign injury suffered by
Motorola and its affiliates.”See Order at *4 (internal citation omitted). This waproper
application of the FTAIA’s “domestic effects excigpt,” and none of the criticisms lodged by
Defendants provides grounds for a finding that thisng was clearly erroneous.

1. Judge lllston correctly applied the requirements ofthe FTAIA to the
unique facts of this case.

Defendants’ primary argument is that Judge llIstmorrectly applied the FTAIA’s
“domestic effects exception” by focusing exclusyveh whether “conduct” occurred in the
United States, rather than whether Motorola’s iegiflow from an “effect” on U.S. commerce.
That could not be further from the truth. In faludge lliston summarized her analysis as
follows: “The Court concludes that whether theceriixing activities alleged by Motorola in
this case gave rise to direct, substantial, ansbregbly foreseeable effects on domestic
commerce, and whether such effects gave rise teeen#&n Act claim present issues of fact
which must be resolved by the jury in this cas& Order at *2. Using this framework, Judge
lllston properly applied the language of the FTAbAthe unique facts of Motorola’s case.

As directed by the statutory language and the $u@i€ourt inF. Hoffmann-La Roche

Ltd. v. Empagran SA., 542 U.S. 155 (2004) Empagran”),® Judge lliston first considered

8 Despite Defendants’ claim that the MDL court iggtbthe Supreme Court’s guidance in
Empagran, Judge lliston expressly stated that she was dugiehe following instructions from
Empagran in applying the FTAIA: “This technical languagetially lays down a general rule
placing all (nonimport) activity involving foreigrommerce outside the Sherman Act's reach. It
then brings such conduct back within the ShermarsAeach provided that the conduct both (1)
sufficiently affects American commerce, i.e., iste“direct, substantial, and reasonably
foreseeable effect” on American domestic, imporfoertain) export commerce, and (2) has an

(continued...)
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Defendants’ illegal conduct, noting that the fagmtssented by the parties at summary judgment
showed “substantial evidence that defendants tedgdbtorola in the United States for
defendants’ sales and marketing of LCD panef&é Order at *2.

Judge lliston next looked at whether that condubefendants’ targeting of Motorola in
the United States — had a “direct, substantial,raadonably foreseeable” effect on U.S.
commerce.Seeid. at *3-4. In analyzing that question, the MDL doaoted that the facts
presented support the assertion that Defendalggall conduct had the effect of causing
Motorola to unknowingly agree to a single, artii¢y-inflated price in the United States that
applied to all LCD panels ordered by Motorola faieis around the globeSeeid. at *3
(“Motorola has presented admissible evidence frdmtkva jury could infer that final decisions
regarding pricing of LCD panels took place in thaitdd States”).

From there, Judge lliston considered whether tatiett” on U.S. commerce — the
unknowing approval of a single, artificially-infeed price in the United States — gave rise to the
claims asserted by Motorola based on deliverigwioé-fixed product abroad. The MDL Court
noted that, because the evidence presented supip@issertion that those deliveries were
requested and made at the artificially-inflateadt@set in the United States, it follows that the
“effect” on U.S. commerce gave rise to an injurgreime an order was placed at that priSee
id. at *3 (the evidence “support[s] [Motorola’s] alaithat foreign affiliates issued purchase

orders at the price and quantity determined by Mdéoin the United States®).

(continued...)

effect of a kind that antitrust law considers harinie., the “effect” must “giv[e] rise to a
[Sherman Act] claim.”See Order at *1 (citingempagran, 542 U.S. at 162).

® Once again, Defendants imply that the Litigathk®@signment Agreements between Motorola,
Inc. and its foreign subsidiaries somehow advaheg argument and undermine Motorola’s

(continued...)
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This is precisely the type of fact-based analyaiden the FTAIA that the Seventh Circuit
said was appropriate Minn-Chem. In that decision, the Seventh Circuit stresbed ‘it is
important to recall that the FTAIA itself demants facts of each case must be evaluated for
compliance with its demandsSee 683 F.3d at 859.

2. Judge lllston did not depart from controlling Supreme Court and
Seventh Circuit precedent.

Defendants also argue that Judge lliston willfalgparted from controlling Supreme
Court and Seventh Circuit precedent in rejectiregrteummary judgment motion. Again, their
criticisms are misguided.

First, contrary to Defendants’ argument, Judgéadfisdid not ignore or depart from the
Supreme Court’s decision Empagran. In fact, as discussed above, the MDL court cited
Empagran for the overall framework it provides for applyitite FTAIA and used that
framework to guide its analysisee Order at *1. In addition, Judge lliston specifigdboked
to Empagran for guidance in applying the unique facts of thaseto the FTAIA, but concluded
that the Supreme Court had considered a compldiiéyent factual scenario, in which no U.S.
conduct or effects were involved: “Motorola is @otoreign company alleging injury based on

wholly foreign transactions and conduct, unlikeiqiéfs in Empagran.” See Order at *2.

(continued...)

position. That is not the case. The Litigatiorsiygment Agreements “strongly suggest”
Motorola, Inc.’s “entitlement to assert claims ahblf of its foreign affiliates.”See Sun
Microsystems Inc. v. Hynix Semiconductor Inc., 608 F. Supp. 2d 1166, 1186 (N.D. Cal. 2009).
Where, as here, there is such a complete unitytefast between a parent company and its
subsidiaries, it is proper for the parent companigring claims on behalf of its affiliateS&ee
Farmland Dairies, Inc. v. N.Y. Farm Bureau, Inc., 1996 WL 191971, at *3-4 (N.D.N.Y. Apr. 15,
1996) (holding that it is proper for a parent compto bring an antitrust claim on behalf of its
wholly owned subsidiary, because “any injury tce[thholly owned subsidiary] directly injures
[the parent] as well”).
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Despite Defendants’ vague references to a “comgplliscussion oEmpagran” in the Seventh
Circuit’'s Minn-Chem decision, the court of appeals there came todheesconclusion as Judge
lllston: “[IjJn Empagran . . the plaintiffs . . . were foreign purchasetrsltegedly price-fixed
products that were sold in foreign markets . .oun case, by contrast, the plaintiffs are all U.S.
purchasers, and so the particular problem addresg&adpagran does not arise here.” 683 F.3d
at 854.

Second, Judge lllston did not ignore or depart ftbenSeventh Circuit’s decision in
Minn-Chem. In fact, the MDL court embraced and followed bwdding inMinn-Chem that the
FTAIA is a substantive merits requirement to a &tear Act claim, rather than a jurisdictional
bar on suit.Seeid. at 852 (“the FTAIA sets forth an element of atitamst claim, not a
jurisdictional limit on the power of the federalwts.”) (citation omitted). Citing directly to
Minn-Chem, Judge lliston held that the statute “sets fortlel@ment of an antitrust claim, not a
jurisdictional limit on the power of the federalwts.” See Order at *1. Applying that ruling at
the summary judgment stage, the MDL court recoghthat application of the FTAIA presents
an issue of fact for the jury to decidgeeid.

In addition, the Seventh Circuit’'s application b&tFTAIA’s “domestic effects
exception” inMinn-Chem supports Judge lliston’s decision in this caseMinn-Chem, the
Seventh Circuit found the “domestic effects exaaptito be satisfied where the defendants
reduced supply iforeign markets in order to compeioreign, third-party purchasers to pay
higher prices abroad, because those efforts detrachmark price intended to govern later U.S.
sales.” See 683 F.3d at 859-60. The Court described the tsituas follows: “The plaintiffs
allege that the defendants would first negotiateggrin Brazil, India, and China, and then they

would use those prices for sales to U.S. customng. alleged supply reductions led to price
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hikes in these foreign markets, and those incrests@sed up almost immediately in the prices
of U.S. imports.” Seeid. at 859. Here, the facts presented at summagmedt show that there
was not merely a “benchmark” price affected by Dd#mnts’ illegal conduct that impacted the
different prices different purchasers of price-fix@oducts paid across foreign and domestic
markets, but rather a single, artificially-inflatpdce that applied across the globe to a single
purchaser’s various facilities. As a result, itiicult to see how the “effect” found iklinn-
Chem could be sufficiently “direct, substantial, an@senably foreseeable,” but the “effect” at
issue here fail to meet that standard under ther8r\Circuit’s application. As a resultinn-
Chem supports Judge lliston’s conclusion that the fattssue in this case present an issue of
fact as to whether the “domestic effects excepttorthe FTAIA applies.

Third, Defendants criticize Judge llIston for ndtng or applying the Seventh Circuit’s
prior FTAIA decision inUnited Phosphorus, Ltd. v. Angus Chem. Co., 322 F.3d 942 (7th Cir.
2003) (‘United Phosphorus’). Motion at 18. This argument is rather suripgs however,
considering that the Seventh Circuit overrulédted Phosphorous in Minn-Chem, because it
was premised on the earlier standard that treaee&TAIA as a jurisdictional bar, rather than
the standard articulated Minn-Chem treating the statute as a substantive meritsdiioi on a
Sherman Act claimSee 683 F.3d at 848 (“We hold first that the FTAIA’steria relate to the
merits of a claim, and not to the subject-mattesgiction of the court. We therefore overrule
our earlier en banc decisionlimited Phosphorus. . .”).

Further, even ifJnited Phosphorus were still controlling, it presents a completely

different set of facts than those at issue here thiedefore, provides little guidance to the
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questions faced by Judge lllston at summary judgrfem United Phosphorus, the plaintiffs —
two Indian companies and their U.S. joint ventur@ttempted to satisfy the FTAIA by alleging
only hypothetical effects in the United States thaty result from the defendants’ illegal
attempts to monopolize foreign markets for certdiamicals. See United Phosphorus, Ltd. v.
Angus Chemical Co., 131 F. Supp. 2d 1003, 1013 (N.D. Ill. 2081)The district court noted that
“there is no factual basis by which [the plainfiffein claim that there is a link between [the]
alleged misconduct in claimed foreign [up-streawdpict] markets and the supply or price of
[down-stream products] in the United Stated™ Unlike in United Phosphorus, the effects at
issue in this case are not based on events that ‘inag@pen at some future point in time; they
are concrete and do not depend on the potenti&lyfoothetical intervening factors to occur.
Moreover,United Phosphorus addressed application of the FTAIA in connectiathva Section

2 monopolization claim, not a Section 1 price-fixiclaim like the one at issue here.

19" Similarly, Defendants list a series of other saaed claim that “the MDL court’s ruling
sharply departs from all prior decisions interprgtihe FTAIA.” See Motion at 14. However,
those cases did not consider a factual scenaritasito the unique facts of this case. As the
Seventh Circuit reminded us Minn-Chem, “it is important to recall that the FTAIA itself
demands the facts of each case must be evaluatedrfpliance with its demands3ee 683
F.3d at 859. In turn, each FTAIA decision shoudrass “only the situation before [it] See

id.

11 gpecifically, théJnited Phosphorus plaintiffs were unable to assert: (1) that thegnded to
make the down-stream product for sale in the Urfitedes; (2) that they were prevented from
making a single sale of the down-stream produthiénUnited States; (3) that they would be able
to obtain the required FDA authorization needegrtvide the down-stream product in the
United States; or (4) that the prices a third-pahsrged for the down-stream product in the
United States would be affected if the plaintifferer permitted to participate in the foreign up-
stream marketSee 131 F. Supp. 2d at 1013.

12 1n United Phosphorus, the Seventh Circuit concluded that “[t|he appebshave made little
effort to demonstrate that the district court’sdfimgs of fact are clearly erroneous,” so we rely on
the district court’s recitation of those facts hetee 322 F.3d at 946.
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For the reasons set forth above, Judge llistomdidactively reject controlling Supreme
Court and Seventh Circuit authority, as Defendalasn.

3. Judge llIston’s decision does not raise comity corms.

Contrary to Defendants’ argument, permitting Motarto recover under the Sherman
Act all of the damages it suffered as a resultayfipg a single, artificially-inflated LCD panel
price that was determined in the United Stategsam® comity concerns. Congress passed the
FTAIA in an effort to limit the application of Amman antitrust laws to foreign anticompetitive
conduct when that conduct causes no adverse efifetts United StatesSee Hartford FireIns.
Co.v. Cal., 509 U.S. 764, 796 n.23 (1993) (“The FTAIA wasimded to exempt from the
Sherman Act export transactions that did not infneeUnited States economy.”) (citing H.R.
Rep. No. 97-686, 1 2-3, 9-10 (1982)). That isthetcase here.

The United States has a significant interest imcpa the illegal activities at issue here
and applying its antitrust laws to the claims asseby Motorola. First, the United States has a
strong interest in protecting a U.S. company, agMotorola, from being deceived in the
United States and agreeing to pay atrtificially-atdid prices that apply to its worldwide
operations. Second, the United States has a simtergst in preventing and subsequently
punishing foreign conspirators, such as Defend&ms establish cartel enforcement
mechanisms in the United States (through subsediannd employees based in the United States
that furthered the cartel’'s aims) for the spegificpose of targeting a U.S. company. As the
Seventh Circuit admonished Minn-Chem, “[floreigners who want to earn money from the
sales of goods or services in American marketsldrepect to have to comply with U.S. law.”
683 F.3d at 854.

Either of these interests is enough to warrantiegipbn of the U.S. antitrust laws to all

claims stemming from such activities; here we Haotlh. As a result, applying U.S. antitrust
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law to the circumstances here —i.e., an internatiprice-fixing cartel targeting a U.S. company
in the United States that results in the U.S. camg@aistaining injury on account of that illegal
activity in the United States — is a far cry frane situation that raised comity concerns in
Empagran and its progeny (which are the ones highlighteDefiendants’ motion for
reconsideration), where wholly foreign plaintifigith no U.S. ties and wholly foreign injuries,
sought to take advantage of the protections aftblijethe U.S. antitrust laws. This is especially
true, because Motorola itself is specifically namasd victim of the illegal price-fixing
conspiracy in two criminal guilty pleassee Sharp Guilty Plea (pleading guilty to fixing the
price of LCD panels sold to Motorola for use in Rawbile phones from fall 2005 through mid-
2006) (Exhibit E)see also Epson Guilty Plea (pleading guilty to fixing theqe of LCD panels
sold to Motorola for use in Razr mobile phones fifath2005 through mid-2006) (Exhibit EY.
Similarly, it is hard to imagine that Congress wbtglinquish the United States’ right to
protect a U.S. company from an international cahial set up subsidiaries and stationed
employees in the United States for the purposargkting their illegal activities at that U.S.
company, as is the case heBee Turicentro, SA. v. Am. Airlines Inc., 303 F.3d 293, 305 (3d
Cir. 2002) (explaining the distinction between eotnpetitive conduct directed at foreign
markets that only affects the competitiveness mdigm markets and anticompetitive conduct
directed at foreign markets that directly affetts tompetitiveness of domestic markets, and

explaining that antitrust laws apply to the laert of conduct).

3 In connection with these guilty pleas, the DOrkad to forgo requiring restitution from
Defendants in light of pending civil suits. Inde#te pleas specifically state that “[i]n light of
the civil class action cases filed against themddats . . . the United States agrees that itnetll
seek a restitution order for the offenses chargdte Information.” See Sharp Plea Agreement
at 1 12; Epson Plea Agreement at  12. As a r¢halDOJ has left it to victims of the cartel,
such as Motorola, to seek recovery in U.S. countshfe damages they incurred.
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In an attempt to bolster their argument that Jutiggen’s decision misapplies the law
and, therefore, offends principles of comity, Defents have resorted to submitting additional
briefing on the issue in the form of an “amicimsief that lists the names of twelve law
professors and lecturers as signatories, but emgashocking admission that it was “primarily
written by Professor David Crane . . . who is &ffed with Paul, Weiss, Rifkind, Wharton &
Garrison LLP, which represents defendant Sharpigwhatter.” See Amicus Curiae Brief of
Twelve Law Professors in Support of Defendants’ ibtofor Reconsideration at 2-3, n. 1 (Doc.
No. 119-1) (“Amicus Brief”). In fact, Mr. Crane isted as an antitrust/litigation counsel on
Sharp’s outside counsel’s websife.

Even if the Court deems it appropriate to give thimicus” brief any weight in light of
the fact that it was prepared by Defendants therasgl it provides little guidance in addressing
the merits of this case. The brief explicitly stathat it “express[es] no opinion on the actual
facts of this case or whether there are genuinessef material fact precluding or requiring the
granting of summary judgment.” Instead, it presemtly a handful of “hypotheticals” that have
no bearing on a situation, such as the one hererendnU.S. company is targeted by an
international price-fixing cartel in the United &ts, leading to a single, artificially-inflated qei
being accepted in the United States that appliesydime an order is placed around the globe.

See Amicus Brief at 3. In short, these hypotheticais entirely inapposite.

14 A copy of Mr. Crane’s law firm biography is attel hereto as Exhibit.D

15 This is precisely the type of amicus brief the&eh Circuit warned against \foices for
Choices, et al v. I1I. Bell Tel. Co., 339 F.3d 542 (7th Cir. 2003). In that case,Gbert advised
against considering amicus briefs that are uséohédke an end run around court-imposed
limitations on the length of parties’ briefs,” dtile “more than repeat in somewhat different
language the arguments in the brief of the partgiwithe amicus is supporting,” and fail to
“assist the judges” in addressing the issues al.h&eid. at 545.
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C. There Have Been No Changes In The Law Since Juddéston’s Decision
That Warrant Reconsideration.

Unable to point to a true change in the law sinmigé lliston’s decision, Defendants
resort to arguing that reconsideration is warrachuse the MDL court’s ruling applied Ninth
Circuit law, rather than Seventh Circuit law. Eweere this a valid ground for reconsideration
(which it is not, because it would require an MDdud to consider and apply in each case the
law of each and every court of appeals coveringasks transferred to the MDL), Defendants’
argument misses the mark.

First, as discussed above, Judge lliston usedatie $ramework for applying the FTAIA
as did the Seventh Circuit Minn-Chem. In addition, contrary to Defendants’ vague crgim
that the MDL court never discussed the Seventhuilisc‘controlling discussion oEmpagran,”
both Judge lliston and the Seventh Circuit citeBrntgpagran as support for the framework they
used and also determined tEabpagran involved facts markedly different from those prasel
here;Empagran involved wholly foreign conduct, wholly foreign f@mdants, wholly foreign
plaintiffs, and wholly foreign effectsSee Order at *1-2see also Minn-Chem, 683 F.3d at 854.
As a result, Judge lliston and the Seventh CirpitiedEmpagran in a similar fashion in their
recent decisions.

Second, ilMinn-Chem, the Seventh Circuit acknowledged that the Ninticuit applies
a similar, but even stricter version of the “donestfects exception” to the FTAIA. As a result,
if that test is met under Ninth Circuit law, it mssarily is met under Seventh Circuit law. In
attempting to define the term “direct” as usedhia tdomestic effects exception,” the Seventh
Circuit turned to the Ninth Circuit’s decision Wnited Statesv. LS. Biotechs., 379 F.3d 672 (9th
Cir. 2004), which defined “direct” to mean “follomg] as an immediate consequence of the

defendant’s . . . activity,” for guidanceSee Minn-Chem, 683 F.3d at 856-57 (internal citations
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omitted). In reviewing the Ninth Circuit’'s apprdatowever, the Seventh Circuit noted that
“[s]uperimposing the idea of ‘immediate consequénoetop of the full phrase results in a
stricter test than the complete text of the statatebear,” and, instead, opted to define “direct”
as only requiring “a reasonably proximate causalee Seeid. at 857.

In light of the above, it cannot be said that thBIMcourt’s application of Ninth Circuit
law caused it to deviate from the Seventh Circdrasnework from applying the FTAIA’s
“domestic effects exception,” or that Judge llissoanalysis was clearly erroneous.

D. If The Court Reconsiders Judge lliston’s Decisionlt Should Determine
Whether The FTAIA's Import Exclusion Applies Under The Unique Facts
Of This Case.

Defendants’ motion for reconsideration implicatesrenthan just application of the
“domestic effects exception” to the FTAIA. If ti@ourt determines that Defendants have met
their strict burden for reconsideration and recoes Judge lliston’s summary judgment
decision, it must also revisit whether the “impextlusion” to the FTAIA applies to certain of
Motorola’s claims, as the MDL court’s decision wiasited only to whether the “domestic
effects exception” to the FTAIA applies.

At summary judgment, Motorola argued that all efdtaims fall under the “domestic
effects exception” to the FTAIA, because Defendaitiégal “conduct” directed at Motorola in
the United States had an “effect” on U.S. domesiimomerce in the form of a single, artificially-
inflated price being agreed upon in the Unitedetdhat then applied each time a Motorola

facility anywhere in the world placed an order &orLCD panel.See Opp. at 32-39°

18 Defendants’ assertion that Motorola somehow coedeway its right to seek recovery of all
its damages is patently false. The MDL court ¢elyadid not think that was the case in its
summary judgment order. Moreover, Motorola spealfy stated in earlier briefing that it was
not waiving its right to seek recovery on all iterghases.See Brief in Opposition to Motion to

(continued...)
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As an alternative and completely independent grdandatisfying the FTAIA with
respect to a significant portion of its claims, iatia also argued that injuries arising from
Defendants’ sales of price-fixed LCD panels to Mota manufacturing facilities abroad that
Defendants knew would be incorporated into Motorotzbile devices sold in the United States
fall under the “import exclusion” to the FTAIASee Opp. at 39-43.

Because the MDL court denied summary judgment basets conclusion that there
were sufficient questions of fact as to whethep&Motorola’s claims fall under the “domestic
effects exception” to the FTAIA, it was not requir® consider application of the “import
exclusion” to the unique facts of Motorola’s cages a result, if the Court is inclined to
reconsider Judge lliston’s decision under the “detmesffects exception,” it should then
determine whether the “import commerce exclusigrplees to Motorola’s claims based on
purchases of LCD panels falling under what has beened Category Two claims.

I

(continued...)

Dismiss Second Amended Complaint, Case No. 09-é@-=8 (N.D. Cal. Sept. 27, 2010) (Doc.
No. 64) at 1 n.1 (submitted as Exhibit 4 to the iDson Decl. (Dkt. No. 116-2)). And during
oral argument at an earlier hearing, Motorola’srsml rebutted Defendants’ counsel and
specifically disavowed any such waiver: “I'm natigg those up, but I'm going to defer to my
brief on that.” See Ex. Hr’'g Tr. at 26:8-13 (attached hereto as Extibi
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V. CONCLUSION

For the reasons stated above, Motorola respectulbynits that the Court should deny
Defendants’ motion for reconsideration.
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