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QUESTION PRESENTED
Defendants in this case admittedly violated U.S. antitrust laws by forming a
cartel that fixed the price of liquid crystal display panels (“LCD panels”). They
marketed that product to plaintiff Motorola Mobility LLC (“Motorola”), a U.S.
company that unknowingly agreed to pay the fixed prices. Although defendants
delivered most of their LCD panels to Motorola’s foreign subsidiaries, defendants
were aware that a substantial proportion (nearly half) would be incorporated into
Motorola mobile devices imported into the United States, and a further small
percentage were delivered directly to Motorola in the United States. The district
court nonetheless held that the Foreign Trade Antitrust Improvements Act, 15
U.S.C. § 6(a) (the “FTAIA”), bars Motorola as a matter of law from recovering for
the injuries caused by the sales of any price-fixed LCD panels first delivered abroad.
See Jan. 23, 2014 Memorandum Opinion and Order (the “Order”) (App. Ex. A).
The question presented is: Does the FTAIA bar a U.S. plaintiff from
recovering antitrust damages with respect to price-fixed goods delivered abroad
when the purchases are made through its foreign subsidiaries at prices and
quantities determined in the United States?
INTRODUCTION
Defendants operated a quintessential, hard-core international price-fixing
cartel that conspired to fix the price of LCD panels at an enormous cost to the
American economy. LCD panels are used as displays in a wide variety of consumer
products, including mobile phones, televisions, laptops, and computer monitors.

1
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Defendants held secret pricing meetings with competitors in places such as hotel
conference rooms, karaoke bars, and tea rooms, and they marketed their products
at those fixed prices to American companies. Most of them have admitted their
misconduct in open court during guilty plea allocutions; one has been tried and
convicted by the United States Department of Justice (the “DOJ”); at least a dozen
individual executives have gone to prison; and in recognition of the harm caused,
these companies have paid well over a billion dollars to the U.S. government in
criminal fines.
Among the many customers injured by this conspiracy was plaintiff Motorola,
a U.S. company, which purchased over $5 billion worth of LCD panels from cartel
members for use in its mobile devices. A small proportion of those panels were
shipped directly to Motorola in the United States, but 99% were delivered to
Motorola’s foreign subsidiaries for use in making Motorola finished products. In
fixing the prices, defendants knew that a substantial proportion (nearly half) of
those panels would be incorporated in Motorola mobile devices imported into this
country for sale to American consumers; the other half of the phones were sold
abroad.
But Motorola and its foreign subsidiaries always paid a single negotiated
price for defendants’ LCD panels that was determined by Motorola in the United
States, regardless of the panels’ initial or final destination. That price was, in turn,
inflated by defendants’ conspiratorial price fixing. In this suit, Motorola seeks
recompense for these price-fixed purchases under the U.S. antitrust laws. The

2
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question presented in this interlocutory appeal is whether the district court erred in
holding that the FTAIA bars Motorola from recovering any antitrust damages for
the panels delivered abroad.
The FTAIA establishes a default rule that anticompetitive conduct in whollyforeign and U.S. export commerce is exempt from application of the U.S. antitrust
laws. By contrast, the FTAIA is inapplicable to – and the U.S. antitrust laws
continue to apply to – anticompetitive conduct involving “import trade or import
commerce.” But even where the FTAIA would otherwise preclude application of the
antitrust laws, it includes an exception: the antitrust laws apply to conduct in
foreign commerce that “has a direct, substantial, and reasonably foreseeable effect”
on U.S. domestic or import commerce, and that “effect gives rise to a claim” under
the antitrust laws.
In this case, the parties agree that the 1% of LCD panels delivered to
Motorola in the United States falls outside the FTAIA. But the parties – and the
two different district judges who have determined this question on the exact same
record – disagree about the application of the FTAIA to the remaining 99%. All
agree, however, that this question should be resolved now, because it is a
controlling and unsettled question of law whose immediate resolution will prevent
highly duplicative proceedings with respect to the vast majority of the injury at
issue. See Feb. 13, 2014 Order (stipulated order certifying case for interlocutory
review) (the “Certification Order”) (App. Ex. B). This Court should grant the
petition to review and reverse the district court’s order, which fails to acknowledge

3
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that defendants’ conduct at least had a direct, substantial, and foreseeable effect on
U.S. domestic and import commerce, giving rise to the very antitrust claims at issue
here.
BACKGROUND
Motorola filed suit in the Northern District of Illinois on October 20, 2009.
But because defendants’ cartel had so many victims, the suit was consolidated with
others and transferred for pretrial purposes to an MDL court in the Northern
District of California. Defendants then moved to dismiss Motorola’s first amended
complaint on the grounds that the FTAIA barred Motorola’s Sherman Act claim
insofar as it was based upon purchases of price-fixed LCD panels through its foreign
subsidiaries, even though a substantial number of the panels were used in U.S.bound products and all panels were purchased at a single price approved by
Motorola in the United States.
The MDL court initially granted defendants’ motion. See In re TFT-LCD
(Flat Panel) Antitrust Litig., No. 07-cv-1827, 2010 WL 2610641 (N.D. Cal. June 28,
2010). After Motorola amended its complaint, the court rejected a similar motion to
dismiss, see In re TFT-LCD (Flat Panel) Antitrust Litig., 785 F. Supp. 2d 835, 84243 (N.D. Cal. 2011), as well as a motion for summary judgment at the close of fact
discovery, In re TFT-LCD (Flat Panel) Antitrust Litig., No. 07-cv-1827, 2012 WL
3276932, at *2 (N.D. Cal. Aug. 9, 2012) (App. Ex. C) (“[W]hether the price fixing
activities alleged by Motorola in this case gave rise to direct, substantial, and
reasonably foreseeable effects on domestic commerce, and whether such effects gave

4
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rise to a Sherman Act claim present issues of fact which must be resolved by the
jury in this case.”) (the “MDL Order”). Having so held, the MDL court remanded
Motorola’s case to the Northern District of Illinois for trial, which was scheduled to
begin on March 10, 2014.
Unsatisfied with the MDL court’s determination at summary judgment,
however, defendants moved for reconsideration of the summary judgment order.
Motorola opposed, arguing, among other things, that there were neither new facts
nor new law that would make it appropriate to second guess the MDL court.
Nonetheless, on January 23, 2014, the district court granted the motion for
reconsideration and vacated the MDL court’s prior ruling denying summary
judgment without further briefing or oral argument. See Order at 20.
The district court first determined that it had the power to reconsider the
MDL court’s order because, in its view, the MDL court had committed “clear error”
in applying the statutory requirements of the FTAIA, and there was no controlling
case law in the Seventh Circuit defining the power of a transferor court to
reconsider rulings made by an MDL court.1 See Order at 8-9. Specifically, the

1

This alone was a serious error. This Court, and others, have held that
revisiting the pre-trial rulings of a transferee court on such grounds is inefficient,
unfair, and contrary to the purposes of MDL proceedings. See Winkler v. Eli Lilly &
Co., 101 F.3d 1196, 1202 n.5 (7th Cir. 1996) (“It would vitiate much of the purpose
of consolidating litigation if, after remand, parties could simply re-visit the
transferee court's pre-trial rulings, and force the common defendant to deal
piecemeal with once-collective matters.”); Williams v. C.I.R., 1 F.3d 502, 503 (7th
Cir. 1993) (“Litigants have a right to expect that a change in judges will not mean
going back to square one. The second judge may alter previous rulings if new
information convinces him that they are incorrect, but he is not free to do so even
though the time for reconsideration has not expired, merely because he has a
(Continued...)
5
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district court held that the “fundamental problem with the MDL court’s analysis is
that it did not address how the domestic conduct that Motorola argues it can prove
constituted a domestic effect that gives rise to a Sherman Act claim.” Order at 15.
Based on an overly narrow reading of the FTAIA’s caveats – and barely even
mentioning this Court’s recent and authoritative exposition on the subject in MinnChem, Inc. v. Agrium, Inc., 683 F.3d 845, 853 (7th Cir. 2012) – the district court
rejected the MDL court’s view that, because Motorola was a U.S. company targeted
by the cartel in the United States, and because Motorola controlled not just the
price paid by its foreign subsidiaries, but the vendors chosen, the quantities
purchased, and the devices that were made, “a reasonable jury could find a ‘concrete
link between defendants’ price setting-conduct . . . its domestic effect, and the
foreign injury suffered by Motorola and its affiliates.’” MDL Order at 5 (citation
omitted). The district court further held that the FTAIA’s “import exclusion” does
not apply even in a situation where defendants sold “price-fixed LCD panels to
Motorola manufacturing facilities abroad that Defendants knew would be
incorporated into Motorola devices sold in the United States.” Order at 19.
The immediate result of the district court’s decision was to eliminate 99% of
the purchases covered by Motorola’s Sherman Act claim from the case, but the claim
itself remained for trial based on the 1% of panels delivered to Motorola in the
United States. That claim would necessitate a lengthy trial over minimal damages,
________________________
different view of the law or facts from the first judge.”); see also, e.g., In re Pharmacy
Benefit Managers Antitrust Litig., 582 F.3d 432, 441-42 (3d Cir. 2009) (“[W]e do not
believe that Congress intended that a ‘Return to Go’ card would be dealt to parties
involved in MDL transfers.”).
6
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after which Motorola would seek appellate review on the question whether the
district court erred in preventing the remaining 99% of purchases from going to
trial. Moreover, the district court’s decision casts a cloud over the MDL court’s
determinations with respect to several other plaintiffs whose claims are going
forward against these same defendants. Accordingly, the district court issued the
Certification Order on February 13, 2014, certifying its decision for interlocutory
appeal pursuant to 28 U.S.C. § 1292(b). The district court expressly found that all
of the requirements of § 1292(b) were met: The issues set forth in its Certification
Order were controlling, contested, and of great practical importance to the efficient
resolution of this matter and the scope of U.S. antitrust laws generally.
Certification Order ¶ 1.
REASONS FOR PERMITTING THE APPEAL
This case is plainly appropriate for interlocutory review. This Court has
previously acknowledged its “duty . . . to allow an immediate appeal to be taken
when the statutory criteria are met” under 28 U.S.C. §1292(b), Ahrenholz v. Bd. of
Trs. of the Univ. of Ill., 219 F.3d 674, 677 (7th Cir. 2000) – i.e., when “(1) the appeal
presents a question of law; (2) it is controlling; (3) it is contestable; [and] (4) its
resolution will expedite the resolution of the litigation.” Boim v. Quranic Literacy
Inst. & Holy Land Found. for Relief & Dev., 291 F.3d 1000, 1007 (7th Cir. 2002)
(citing Ahrenholz, 219 F.3d at 675)). As the district court recognized in certifying its
order, and as defendants themselves have stipulated, all four conditions for
interlocutory appeal are easily met here.

7
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The Order Presents A Controlling Question Of Law.

The Order presents a question of law that is “controlling.” “Decisions holding
that the application of a legal standard is a controlling question of law within the
meaning of section 1292(b) are numerous.” In re Text Messaging Antitrust Litig.,
630 F.3d 622, 626 (7th Cir. 2010) (Posner, J.) (collecting cases); see also Ahrenholz,
219 F.3d at 676 (“a question of the meaning of a statutory . . . provision” represents
a controlling question of law under Section 1292(b)). Preliminary issues of antitrust
liability are frequently treated as appropriate questions for §1292(b) petitions given
the economic complexities of the issues that often remain for trial. Indeed, this
Court’s authoritative exposition of the meaning of the FTAIA in Minn-Chem was
decided on a §1292(b) petition. See 683 F.3d 845, 848; see also Empagran S.A. v. F.
Hoffman-LaRoche, Ltd., 388 F.3d 337, 339 (D.C. Cir. 2004) (similar).
B.

The Legal Question Is Contestable – In Fact, The Decision
Below Is Clearly Wrong.

The Order presents a legal question that is undoubtedly “contestable.”
Indeed, the district court and the MDL court came to contrary conclusions when
applying the FTAIA to the same issues, on the same facts, in the same case. There
is substantial confusion among the district courts and the Courts of Appeal as to
how to apply the FTAIA, especially when it comes to difficult questions regarding
international cartels whose global misconduct also affects the United States
economy. Clear guidance from this Court is sorely needed. That said, the district
court’s decision in this case is plainly incorrect in multiple respects.

8
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First, the district court erred in applying the FTAIA’s “import exclusion” for
cases where the conduct involves “import commerce.” Relying on the Third Circuit’s
decision in Turicentro, S.A. v. Am. Airlines Inc., 303 F.3d 293 (3d Cir. 2002), the
district court concluded that the “dispositive inquiry” is “whether the conduct of
defendants, not plaintiffs, involves ‘import trade or commerce,’” Order at 19, and so
held that any LCD panels delivered to Motorola’s subsidiaries abroad fell outside
the import exclusion. But this ignored more recent guidance to the contrary from
the Third Circuit itself. In Animal Sci. Prods., Inc. v. China Minmetals Corp., 654
F.3d 462, 470 (3d Cir. 2011), that Court held that “[f]unctioning as a physical
importer may satisfy the import trade or commerce exception, but it is not a
necessary prerequisite.” The relevant inquiry is whether “the defendants’ conduct
target[ed] import goods or services.” Id. Defendants’ conduct here clearly did that:
They delivered price-fixed LCD panels to Motorola’s foreign subsidiaries knowing
that a substantial percentage were bound for the United States in finished Motorola
mobile devices.
Even more surprising than the determination that these sales did not involve
U.S. import commerce, however, is the district court’s conclusion that they also did
not even affect U.S. domestic or import commerce for purposes of the FTAIA’s
“domestic effects exception.” As the Supreme Court explained in F. Hoffmann-La
Roche Ltd. v. Empagran S.A., 542 U.S. 155 (2004), that exception applies where
anticompetitive conduct involving foreign commerce “both (1) sufficiently affects
American commerce, i.e., it has a ‘direct, substantial, and reasonably foreseeable

9
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effect’ on American domestic, import, or (certain) export commerce, and (2) has an
effect of a kind that antitrust law considers harmful, i.e., the ‘effect’ must ‘giv[e] rise
to a [Sherman Act] claim.’” Id. at 162 (quoting FTAIA). As this Court recently
made clear in Minn-Chem, application of the exception requires “a reasonably
proximate causal nexus” between the conduct and the domestic effect, not that the
domestic effect “follow as an immediate consequence of the defendant’s . . . activity.”
683 F.3d at 857.
Hardest to comprehend is the district court’s view that the exception does not
apply because there was no “‘substantial’ effect on American domestic or import
commerce.” Order at 18. The court cited Minn-Chem, but failed to apply its
teachings, holding that “[b]ecause the economic consequences of Motorola’s domestic
approval of LCD prices were not felt in the U.S. economy, the domestic approval [of
prices] cannot constitute a domestic effect that gives rise to a Sherman Act claim.”
Id. But of course the “economic consequences of Motorola’s domestic approval of
LCD prices were . . . felt in the U.S. economy.” Id. It is undisputed that Motorola
both imported LCD panels directly from defendants at that same fixed price and
imported and sold to U.S. consumers billions of dollars-worth of mobile phones
containing price-fixed panels. To hold, as a matter of law, that such an impact on
U.S. import or domestic commerce from defendants’ hard-core, price-fixing conduct
is “insubstantial” is bizarre. As this Court said regarding the same inquiry in
Minn-Chem, “[w]herever the floor may be, it is so far below these numbers that we
do not worry about it here.” Minn-Chem, 683 F.3d at 856.

10
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This case presents an incontrovertible link between the domestic effects of
defendants’ price-fixing conduct and the (allegedly) foreign injury, and even if the
district court’s approach to the domestic effects analysis were not fundamentally
flawed for the reasons given above, that flawed analysis should still have come out
in favor of allowing Motorola’s claim. The idea that getting a U.S. company to agree
to an inflated price for a cartelized product does not proximately cause the antitrust
injury experienced by that company’s foreign subsidiaries when they take deliveries
of the price-fixed product at the price and quantity determined by Motorola in the
United States is head-scratching at best. At the very least, this issue was decided
on summary judgment and presented a triable question of fact.
C.

Interlocutory Appellate Review Of The Order Will Likely
Expedite Resolution Of This Lawsuit.

“[A]ll that section 1292(b) requires as a precondition to an interlocutory
appeal, once it is determined that the appeal presents a controlling question of law
on which there is a substantial ground for a difference of opinion, is that an
immediate appeal may materially advance the ultimate termination of the
litigation.” Sterk v. Redbox Automated Retail, LLC, 672 F.3d 535, 536 (7th Cir.
2012) (emphasis in original). Expediting the litigation does not require resolution
in its entirety, as it is sufficient that an interlocutory appeal would remove
“uncertainty about the status of a . . . claim” that might delay settlement or
resolution. Id.
Here, the parties agree that interlocutory appellate review will expedite the
resolution of this lawsuit, saving substantial litigation costs and judicial resources.

11
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The Order dismissed 99% of Motorola’s Sherman Act claim. Without interlocutory
review, Motorola’s only choice is to pursue a lengthy and costly trial on the
remaining 1%, where damages might still be meaningful but might also be offset
after final judgment and trebling by the prior settlements Motorola has achieved
(making it a potentially lose-lose proposition). Of course, at that point, Motorola
could seek review on the FTAIA issues. But if it prevailed, the parties would just
face the prospect of a second lengthy and costly trial on many of the same issues as
before. This procedure would be a manifest waste of judicial resources and an
impracticable way to conduct this litigation.
The district court agreed unequivocally in its Certification Order:
The Court further finds that immediate appellate review
of the 1/23/14 Order will expedite the resolution of this
litigation . . . . Absent interlocutory review, the parties
and the Court will face a lengthy and costly trial in which
very little will be at stake before Motorola is able to seek
appellate review of the appropriate application of the
FTAIA.
Certification Order ¶ 1(g).
D.

The Order Presents A Matter Of Exceptional Practical
Importance.

The district court also acknowledged that this issue presents a matter of
exceptional practical importance as to “how broadly the U.S. antitrust laws are
applied.” See Certification Order ¶ 1(h). As this Court well knows, the FTAIA
applies not only to private antitrust actions, but also to the federal enforcement
agencies as well. See Minn-Chem, 683 F.3d at 853 (“The statute applies not only to
private actions, such as this one, but also to actions brought by the two federal

12
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agencies entrusted with the enforcement of the antitrust laws.”). If the district
court’s opinion stands, it could have a severe, negative impact on the antitrust
enforcement agencies’ ability to pursue international cartels that target U.S.
companies with global manufacturing operations.
Indeed, at least some of the criminal fines in the case were based on the very
type of commerce at issue in this petition: sales of price-fixed products delivered to
the foreign subsidiaries of U.S. companies and sales of finished products in the U.S.
containing price-fixed panels first delivered abroad. If the district court is right,
then an admitted price-fixing cartel can operate in the United States and
specifically target U.S. companies, and then immunize its criminal conduct simply
by making sure the price-fixed goods at issue are first shipped somewhere abroad.
Such a perverse result would undermine the ability of the antitrust enforcement
agencies to effectively protect U.S. companies and consumers.
It is common knowledge that a substantial percentage of U.S. manufacturers
utilize global supply chains and foreign subsidiaries to effectively compete in the
global economy. If allowed to stand, the district court’s ruling would allow foreign
cartelists to come to the United States, unfairly overcharge U.S. manufacturers,
hamper their ability to compete fairly, and then walk away scot-free, based solely on
fortuities, such as how a U.S. company is structured or where title to the price-fixed
product initially changes hands. This cannot be what Congress intended when it
passed the FTAIA, and it is contrary to the view expressed by this Court in MinnChem. There, as here, “[i]t is the U.S. authorities or private plaintiffs who have the

13
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
MOTOROLA MOBILITY, INC.,
Plaintiff,
v.
AU OPTRONICS CORPORATION, et al.,
Defendants.

)
)
)
)
)
)
)
)
)

Case No. 09 C 6610
Judge Joan B. Gottschall

MEMORANDUM OPINION & ORDER
The Foreign Trade Antitrust Improvements Act of 1982 (“FTAIA”) places all nonimport
foreign commerce outside the Sherman Act’s reach unless such conduct (1) has a “direct,
substantial, and reasonably foreseeable effect” on American domestic or import commerce; and
(2) such effect gives rise to a Sherman Act claim. Motorola Mobility, Inc. (“Motorola”) alleges
that numerous manufacturers of liquid crystal display (“LCD”) panels (collectively,
“Defendants”) conspired to raise prices of LCD panels in violation of the Sherman Act. The
MDL court denied Defendants’ motion for partial summary judgment with respect to Motorola’s
Sherman Act claim based on purchases of LCD panels by its foreign affiliates, finding that
Motorola had presented admissible evidence from which a jury could find that final decisions
regarding pricing of LCD panels took place in the United States. The case was remanded to this
court for trial, and Defendants moved for reconsideration of the MDL court’s ruling, arguing that
there was no domestic effect that gave rise to Motorola’s foreign affiliates’ Sherman Act claims.
For the reasons stated below, Defendants’ motion for reconsideration is granted.
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I. BACKGROUND
Motorola is a technology company based in Libertyville, Illinois, that manufactures a
number of electronic devices, including mobile phones. These mobile phones contain LCD
panels that Defendants sold to Motorola and its foreign affiliates. The complaint alleges that,
from 1996-2006, Defendants took part in a global conspiracy to raise the price of LCD panels
above the price that would have prevailed in a competitive market.
The purchases of LCD panels at issue in this case fall into three categories: (1) purchases
of LCD panels by Motorola that were delivered directly to Motorola facilities in the United
States (“Category I”); (2) purchases of LCD panels by Motorola’s foreign affiliates that were
delivered to the foreign affiliates’ manufacturing facilities abroad, where they were incorporated
into mobile phones that were later sold in the United States (“Category II”); and (3) purchases of
LCD panels by Motorola’s foreign affiliates that were delivered to the foreign affiliates’
manufacturing facilities abroad and were later incorporated into mobile phones sold outside the
United States (“Category III”).

Motorola’s foreign affiliates have assigned their claims to

Motorola.
Whether Motorola can bring claims under the Sherman Act based on the Category II and
Category III purchases is the question that is now before this court. That question was addressed
three times by the MDL court: first, in its order granting Defendants’ motion to dismiss the first
amended complaint; second, in its order denying Defendants’ motion to dismiss the second
amended complaint; and third, in its order denying Defendants’ motion for partial summary
judgment.

2
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Motorola I
Defendants moved to dismiss the first amended complaint on the ground that the FTAIA
barred Motorola’s claims based on the Category II and Category III purchases by Motorola’s
foreign affiliates. Defendants argued that Motorola’s claims based on these purchases fell under
the FTAIA’s general rule that the Sherman Act shall not apply to nonimport conduct involving
trade with foreign nations and that Defendants’ conduct did not fall under the FTAIA’s exception
for conduct having a direct, substantial, and reasonably foreseeable domestic effect that gives
rise to a Sherman Act claim.
The MDL court agreed with Defendants and granted the motion to dismiss. First, the
court noted that Motorola had conceded that it could not assert any claims based on the sale of
LCD panels to Motorola subsidiaries abroad if the panels never entered the United States
(Category III sales). In re TFT-LCD (Flat Panel) Antitrust Litig., No. 09 C 5840, 2010 WL
2610641, at *3 (N.D. Cal. June 28, 2010) (“Motorola I”). The issue in dispute was whether
Motorola could seek to recover based on its foreign affiliates’ purchases of LCD panels that were
delivered to the foreign affiliates’ manufacturing facilities abroad, where they were incorporated
into mobile phones that were later sold in the United States (Category II purchases). Id.
Next, the court rejected Motorola’s argument that the products at issue were “imports”
that are not subject to the FTAIA. The court held that the dispositive inquiry is whether the
conduct of the defendants, not plaintiffs, involves “import trade or commerce.” Id. at *5 (citing
Turicentro, S.A. v. Am. Airlines Inc., 303 F.3d 293, 303 (3d Cir. 2002), overruled on other
grounds by Animal Sci. Prods. Inc. v. China Minmetals Corp., 654 F.3d 462, 467-68 (3d Cir.
2011)). The court noted that Motorola had not alleged that the products were brought to the

3
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United States by Defendants, but rather by Motorola affiliates, and so the products at issue were
not “imports.” Id.
Having found that the FTAIA’s general rule of non-liability applied to Motorola’s
Category II claims, the court next turned to whether the claims nevertheless fell under the
domestic injury exception. The court focused its analysis on the domestic injury exception’s
second prong: whether the alleged domestic effect gave rise to the Sherman Act claim. The
court noted that, under Ninth Circuit precedent, the “gives rise to” language of the FTAIA
requires a plaintiff to establish proximate cause between the alleged anticompetitive effects in
the United States and the plaintiff’s foreign injury. Id. at *6 (citing In re Dynamic Random
Access Memory (DRAM) Antitrust Litig., 546 F.3d 981, 987-88 (9th Cir. 2008)). In DRAM, the
plaintiff alleged that the domestic effect of the defendants’ anti-competitive behavior—higher
DRAM prices in the United States—gave rise to its foreign injury of having to pay higher
DRAM prices abroad because the defendants could not have raised prices worldwide and
maintained their global price-fixing arrangement without fixing the DRAM prices in the United
States. Id. at 984. The Ninth Circuit held that such allegations were insufficient to satisfy the
second prong of the FTAIA’s domestic injury exception because the fact that the conspiracy had
effects in the United States and abroad did not show that “the effect in the United States, rather
than the overall price-fixing conspiracy itself, proximately caused the effect abroad.” Id. at 988
(citing In re Monosodium Glutamate Antitrust Litig., 477 F.3d 535, 539-40 (8th Cir. 2007), for
the proposition that proximate cause is not met by allegations that “there was a single global
price kept in equipoise by the maintenance of super-competitive prices in the U.S. market”). The
MDL court found that, as in DRAM, Motorola’s allegations that Defendants engaged in a “global
conspiracy” that impacted “global prices” and that Motorola’s foreign affiliates “suffered injury

4
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as a result of defendants’ antitrust violations” fell “far short of alleging that the domestic effect
of defendants’ conduct gave rise to Motorola’s foreign injuries.” Motorola I, 2010 WL 2610641,
at *7. Accordingly, the court granted Defendants’ motion to dismiss Motorola’s foreign injury
claims, with leave to amend.
Motorola II
In its second amended complaint, Motorola added allegations that senior executives of
the Defendants instructed subordinates in the United States to communicate with employees of
their competitors to exchange pricing and other competitive information to be used in fixing
prices for LCD panels sold to U.S. companies. Motorola alleged that Defendants and their coconspirators used their U.S. affiliates, salespeople, and contacts to enter into supply agreements
in Illinois to sell Motorola LCD panels at unlawfully inflated prices. It alleged that procurement
teams at Motorola based in the U.S. negotiated the prices, conditions, and quantities that
governed all Motorola purchases of LCD panels around the world for inclusion in Motorola
devices. It alleged that its U.S. procurement teams negotiated each LCD panel purchase with
Defendants through a process that involved developing requests and preliminary specifications in
collaboration with U.S. representatives for Defendants and the final negotiation of the terms of
purchase for LCD panels. It alleged that the prices set through this domestic negotiation process
directly and immediately impacted Motorola’s business plans, including its most basic business
choices involving the production, pricing, and sales of its own products. After the price for LCD
panels was set, Motorola’s supply chain organization, which was based in Illinois, used an
automatic scheduling process to determine the quantity requirements for it and its subsidiaries.
This process was directed by Motorola from the U.S., and the foreign affiliates issued purchase
orders at the price and quantity determined by Motorola in the United States.

5
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Defendants again moved to dismiss, arguing that Motorola had failed to cure the flaws
that the MDL court had identified when it dismissed the first amended complaint. Defendants
argued that Motorola’s allegation that Motorola directed from Illinois that purchases be made
abroad by its foreign affiliates was insufficient to establish that any domestic effect gave rise to
its Sherman Act claim. Defendants relied on a number of cases from courts across the country
that found that allegedly super-competitive domestic prices cannot proximately cause plaintiffs’
foreign injuries; rather, such injuries are caused by the foreign effects of the price-fixing
conspiracy itself. See In re TFT-LCD (Flat Panel) Antitrust Litig., 785 F. Supp. 2d 835, 841-42
(N.D. Cal. 2011) (“Motorola II”).
The MDL court distinguished this case, however, noting that Motorola is an American
company, that Motorola alleged that the domestic effect was the setting of a global price in the
United States for all LCD panel purchases around the world, that the complaint alleged that the
terms of purchase were negotiated by Motorola’s procurement teams within the United States
and applied worldwide, and that Motorola’s foreign affiliates were bound by these negotiations.
Id. The court held:
These allegations establish a concrete link between defendants’ price-setting
conduct (the collusion between the defendants to establish an artificially high
price for LCD Panels), its domestic effect (the negotiations between Motorola and
defendants that resulted in the setting of a global, anticompetitive price for all
LCD Panels sold to Motorola) and the foreign injury suffered by Motorola and its
affiliates (payment of higher prices abroad).
Id. at 843. The court denied the motion to dismiss, noting that, ultimately, Motorola would still
need to prove that global prices were negotiated and set by Motorola’s procurement team in
Illinois and that a single global price was effective worldwide. Id. at 844.

6
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Motorola III
The summary judgment briefing focused on whether Motorola could satisfy the standard
set by the court in Motorola II—whether it could prove that its foreign affiliates in fact paid
prices for LCDs pursuant to contracts that were negotiated and entered into in the U.S.
Defendants noted that discovery had revealed that over 99% of the LCD purchases at issue were
purchases by Motorola’s foreign affiliates who assigned their claims to Motorola. They argued
that the record demonstrated that prices were not negotiated in Illinois, as Motorola had alleged,
but abroad.

And they argued that, contrary to Motorola’s allegations, Motorola’s foreign

affiliates did not pay inflated prices for LCDs pursuant to supply agreements entered into in
Illinois, but rather entered into agreements outside the U.S.
Applying the standard it set out in Motorola II, the MDL court denied Defendants’
motion for summary judgment. In re TFT-LCD (Flat Panel) Antitrust Litig., No. M 07-1827,
2012 WL 3276932, at *2 (N.D. Cal. Aug. 9, 2012) (“Motorola III”). The court based its decision
on Motorola’s “domestic roots,” “the locale of the transactions at issue,” and the fact that
Defendants (i) “targeted Motorola in the United States”; (ii) “knew that Motorola sold mobile
devices in the United States and that the United States was one of the largest markets for mobile
devices in the world”; (iii) “established U.S. subsidiaries to facilitate sales of LCD panels to
Motorola in the United States”; (iv) “met with Motorola on several occasions in the United
States to discuss, and, at times, negotiate prices for LCD panels”; (v) “used their employees—
both U.S.-based and those stationed abroad—in furtherance of the price-fixing conspiracy”; and
(vi) pled guilty to participating in a conspiracy to fix prices of LCD panels sold in the United
States. Id. at *2-3.

7
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In response to Defendants’ argument that Motorola had not identified any effect on U.S.
domestic commerce that gave rise to Motorola’s Sherman Act claim, the court held:
Motorola has presented admissible evidence from which a jury could infer that
final decisions regarding pricing of LCD panels took place in the United States.
Motorola also points to the deposition testimony of its employees to support its
claim that foreign affiliates issued purchase orders at the price and quantity
determined by Motorola in the United States.
Id. at *3 (citations omitted).

The case was then remanded to this court for trial, where

Defendants filed a motion for reconsideration of the MDL court’s order denying summary
judgment.
II. STANDARD OF REVIEW
Defendants move for reconsideration under Federal Rule of Civil Procedure 54(b), which
provides that an order “that adjudicates fewer than all the claims or rights and liabilities of fewer
than all the parties . . . may be revised at any time before the entry of a judgment adjudicating all
the claims and all the parties’ rights and liabilities.” The Seventh Circuit has not addressed how
transferor courts should review the pretrial determinations of transferee MDL courts. 1 The Fifth
Circuit has held that transferor courts should use the law of the case doctrine to determine
whether to revisit an MDL court’s decision. In re Ford Motor Co., 591 F.3d 406, 411 (5th Cir.
2009). Under that doctrine, “a successor judge has the same discretion to reconsider an order as
would the first judge, but should not overrule the earlier judge’s order or judgment merely
because the later judge might have decided matters differently.” Id. The doctrine allows
successor courts to “correct serious errors of the transferee court.” Id.

1

A transferor court refers to the court in which the suit was begun (here, the Northern
District of Illinois); the transferee court refers to the court to which the case was transferred for
MDL pretrial rulings (the Northern District of California).
8
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One recent decision criticized the Fifth Circuit’s holding, however. See Hill v. Ford
Motor Co., No. 11 C 799, 2013 WL 5360015, at *6 (N.D. Ga. Sept. 25, 2013). The Hill court
noted that almost every case invoking the law of the case doctrine involved an earlier appellate
decision, not an earlier decision of the district court. Id. The court suggested that the law of the
case doctrine should not apply to review of MDL court pretrial rulings, because “a district judge
[can] always reverse a prior ruling that she had made in the same case if she later decided she
had been wrong . . . . On appeal, the appellate court is only going to care whether the ultimate
ruling was right, not whether the judge’s first call on the issue was arguably meritorious.” Id.
Ultimately, however, the court noted that it did not matter whether the transferor court applied
the law of the case doctrine, because the standard in considering a motion for reconsideration is
the same as the law of the case doctrine standard. Id. Under both standards, a court may correct
clear errors of law. See Zurich Capital Mkts. Inc. v. Coglianese, 383 F. Supp. 2d 1041, 1045
(N.D. Ill. 2005) (“[U]nder Rule 54(b), a court may correct clear errors of fact or law in an
interlocutory order.”)
Accordingly, this court will also apply the “clear error” standard of review to the MDL
court’s denial of summary judgment, while being mindful of the fact that “[i]t would vitiate most
of the purposes of consolidating litigation if, after remand, parties could simply re-visit the
transferee court’s pre-trial rulings . . . .” Winkler v. Eli Lilly & Co., 101 F.3d 1196, 1202 n.5
(7th Cir. 1996).
The court is reviewing the MDL court’s denial of summary judgment.

Summary

judgment is appropriate when the movant shows there is no genuine dispute as to any material
fact and the movant is entitled to judgment as a matter of law. Fed. R. Civ. P. 56; Smith v. Hope
Sch., 560 F.3d 694, 699 (7th Cir. 2009). “[A] factual despite is ‘genuine’ only if a reasonable

9
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jury could find for either party.” SMS Demag Aktiengesellschaft v. Material Scis. Corp., 565
F.3d 365, 368 (7th Cir. 2009). The court ruling on the motion construes all facts and makes all
reasonable inferences in the light most favorable to the nonmoving party. Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 248 (1986). Summary judgment is warranted when the nonmoving
party cannot establish an element of its case on which it will bear the burden of proof at trial.
Kidwell v. Eisenhauer, 697 F.3d 957, 964 (7th Cir. 2012).
III. ANALYSIS
A. Whether Motorola Can Satisfy the Domestic Injury Exception
1. The FTAIA and Empagran I
Motorola brings claims under Section 1 of the Sherman Act, 15 U.S.C. § 1. In 1982,
Congress amended the Sherman Act by passing the FTAIA. “The FTAIA seeks to make clear to
American exporters (and to firms doing business abroad) that the Sherman Act does not prevent
them from entering into business arrangements . . . , however anticompetitive, as long as those
arrangements adversely affect only foreign markets.” F. Hoffmann-La Roche Ltd. v. Empagran
S.A., 542 U.S. 155, 161 (2004) (“Empagran I”). Section 6(a) of the FTAIA reads as follows:
Sections 1 to 7 of this title [i.e., the Sherman Act] shall not apply to conduct
involving trade or commerce (other than import trade or import commerce) with
foreign nations unless—
(1) such conduct has a direct, substantial, and reasonably foreseeable
effect—
(A) on trade or commerce which is not trade or commerce with
foreign nations; or
(B) on export trade or export commerce with foreign nations, of a
person engaged in such trade or commerce in the United States;
and
(2) such effect gives rise to a claim under the provisions of sections 1 to 7
of this title, other than this section.
If sections 1 to 7 of this title apply to such conduct because of the
operation of paragraph (1)(B), then sections 1 to 7 title of this title shall
10
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apply to such conduct only for injury to export business in the United
States.
15 U.S.C. §6a.
In Empagran I, the Supreme Court explained that the FTAIA “lays down a general rule
placing all (nonimport) activity involving foreign commerce outside the Sherman Act’s reach.”
542 U.S. at 162. “It then brings such conduct back within the Sherman Act’s reach provided that
the conduct both (1) sufficiently affects American commerce, i.e., it has a ‘direct, substantial,
and reasonably foreseeable effect’ on American domestic, import or (certain) export commerce,
and (2) has an effect of a kind that antitrust law considers harmful, i.e., the ‘effect’ must ‘giv[e]
rise to a Sherman Act claim.’” Id. (quoting 15 U.S.C. §§6a(1), (2)).
In Empagran I, the plaintiffs were a group of foreign and domestic purchasers of
vitamins who alleged that vitamin manufacturers and distributors had engaged in a price-fixing
conspiracy, raising the price of vitamin products to customers in the United States and to
customers in foreign countries. 542 U.S. at 159. The Court focused on the “anticompetitive
price-fixing activity that [was] in significant part foreign, that cause[d] some domestic antitrust
injury, and that independently cause[d] separate foreign injury.” Id. at 158. The Court held that
the domestic injury exception does not apply where the plaintiff’s claim rests solely on the
independent foreign injury. Id. at 159. The Court arrived at this conclusion for two main
reasons.
First, the Court noted that it ordinarily construes ambiguous statutes to avoid
unreasonable interference with the sovereign authority of other nations. Id. at 164. This rule of
statutory construction helps the potentially conflicting laws of different nations work together in
harmony—“a harmony particularly needed in today’s highly interdependent commercial world.”
Id. at 164-65.

The Court noted that application of American antitrust laws to foreign
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anticompetitive conduct is reasonable insofar as those laws reflect a legislative effort to redress
domestic antitrust injury that foreign anticompetitive conduct has caused. Id. at 165. But it
questioned why it would be reasonable to apply America’s antitrust laws to foreign conduct
insofar as that conduct causes independent foreign harm and that foreign harm alone gives rise to
the plaintiff’s claim, as “application of those laws creates a serious risk of interference with a
foreign nation’s ability independently to regulate its own commercial affairs.” Id. (“Why should
American law supplant, for example, Canada’s or Great Britain’s or Japan’s own determination
about how best to protect Canadian or British or Japanese customers from anticompetitive
conduct engaged in significant part by Canadian or British or Japanese or other foreign
companies?”).
Second, it found that the FTAIA’s language and history suggested that Congress
designed the FTAIA to “clarify, perhaps to limit, but not to expand in any significant way, the
Sherman Act’s scope as applied to foreign commerce.” Id. at 169. And the Court noted that it
saw no significant indication that at the time Congress wrote the FTAIA, courts would have
thought the Sherman Act applicable where the plaintiff’s claim rests solely on independent
foreign injury. Accordingly, the Court held that the domestic injury exception does not apply
where the plaintiff’s claim rests solely on the independent foreign injury. The Court remanded
the case to the D.C. Circuit to consider the plaintiff’s alternative argument that its foreign injury
was not in fact independent of any adverse domestic effect.
2. Empagran II, DRAM, and the Proximate Causation Requirement
On remand in Empagran II, the D.C. Circuit first held that, in determining whether
domestic effects “give rise to” a Sherman Act claim, courts should look to see whether there is “a
direct causal relationship, that is, proximate causation.”

12
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LaRoche, Ltd., 417 F.3d 1267, 1271 (D.C. Cir. 2005) (“Empagran II”). The court found that this
interpretation of the FTAIA accords with the principle of prescriptive comity that sovereign
nations should respect each other by limiting the reach of their laws. Id. Applying the proximate
cause standard, the court considered the plaintiffs’ allegations that the defendants were able to
sustain super-competitive prices abroad only by maintaining super-competitive prices in the
United States as well. Id. The court found these allegations to be insufficient because they
established at most but-for causation, not proximate causation, reasoning:
Under the appellants’ theory, it was the foreign effects of price-fixing outside of
the United States that directly caused, or “g[a]ve rise to,” their losses when they
purchased vitamins abroad at super-competitive prices. That the appellees knew
or could foresee the effect of their allegedly anti-competitive activities in the
United States on the plaintiffs’ injuries abroad or had as a purpose to manipulate
United States trade does not establish that “U.S. effects” proximately caused the
appellants’ harm. . . . It was the foreign effects of price-fixing outside of the
United States that directly caused or “g[a]ve rise to” the appellants’ losses when
they purchased vitamins abroad at super-competitive prices.
Id.
In In re Dynamic Random Access Memory (DRAM) Antitrust Litigation., 546 F.3d 981,
986 (9th Cir. 2008), the Ninth Circuit also adopted the proximate cause standard. The court
considered the plaintiff’s allegations that the defendants’ global conspiracy to fix DRAM prices
had a domestic effect (higher DRAM prices in the United States) which gave rise to its foreign
injury of having to pay higher DRAM prices abroad because the defendants could not have
raised prices worldwide and maintained their global price-fixing arrangement without fixing the
DRAM prices in the United States. Id. at 988. The court found that the plaintiff had not shown
that the higher U.S. prices proximately caused its foreign injury of having to pay higher prices
abroad because “[o]ther actors or forces may have affected foreign prices.” Id. “In particular,
that the conspiracy had effects in the United States and abroad does not show that the effect in
the United States, rather than the overall price-fixing conspiracy itself, proximately caused the
13
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effect abroad.” Id. at 988-89 (citing In re Monosodium Glutamate, 477 F.3d 535, 539-40 (8th
Cir. 2007) (“The domestic effects of the price fixing scheme (increased U.S. prices) were not the
direct cause of the appellants’ injuries. Rather, it was the foreign effects of the price fixing
scheme (increased prices abroad).”)). 2
3. The MDL Court’s Analysis of the “Gives Rise To” Prong
Against this backdrop, the court now turns to the MDL court’s analysis of whether any
domestic effect gave rise to Motorola’s Sherman Act claim based on its foreign affiliates’
purchases. The MDL court found that the “gives rise to” prong was satisfied because:
Motorola has presented admissible evidence from which a jury could infer that
final decisions regarding pricing of LCD panels took place in the United
States. . . . Motorola also points to the deposition testimony of its employees to
support its claim that foreign affiliates issued purchase orders at the price and
quantity determined by Motorola in the United States.
Motorola III, 2012 WL 3276932, at *3. Defendants argue that this conclusion was a clear error
of law because it conflates the concepts of domestic conduct and domestic effect. The court is

2

The Ninth Circuit did not articulate what constitutes “proximate cause” in the FTAIA
context. Judge Noonan wrote a concurring opinion in which he noted that, in the law of
negligence, what turns a but-for cause into a proximate cause is “a value judgment that the cause
in fact creates an unacceptable risk of injury to a protected interest.” DRAM, 546 F.3d at 991
(Noonan, J., concurring). He noted that, under that standard, “it would seem that reasonably
prudent persons in the position of the defendants would see that their actions setting prices in the
United States would negatively affect customers in the United States and elsewhere.” Id.
Nevertheless, Judge Noonan concurred in the judgment, reasoning:
[I]t has been the judgment of Congress and the Supreme Court that the economic
interests of consumers outside the United States are normally not something that
American law is intended to protect. Hence it is difficult to persuade a court that
injury to foreign consumers has been “caused” by price-fixing in the United
States. . . . We reach this vanishing point not from guidance in words like
“proximate” or “direct” but from a strong sense that the protection of consumers
in another country is normally the business of that country. Location, not logic,
keeps [the plaintiff’s] claim out of court.
Id.
14
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not persuaded by this argument, however, because the setting of prices in the United States is
both domestic “conduct” and a domestic “effect.”
The more fundamental problem with the MDL court’s analysis is that it did not address
how the domestic conduct that Motorola argues it can prove constituted a domestic effect that
gives rise to a Sherman Act claim. Although this was the only issue raised by Defendants in
their motion for reconsideration, Motorola has offered no authority to support the MDL court’s
conclusion that because the jury could infer that final decisions regarding pricing of LCD panels
took place in the United States, Motorola could prove that this domestic effect gave rise to its
Sherman Act claim.
To be sure, courts have not clearly articulated what “proximate cause” means in the
FTAIA context. But courts have been clear on what it does not mean. The three circuits that
have considered this question have all agreed that the fact that defendants “knew or could foresee
the effect of their allegedly anti-competitive activities in the United States on the [plainitffs’]
injuries abroad or had as a purpose to manipulate United States trade does not establish that ‘U.S.
effects’ proximately caused the [plaintiffs’] harm.” Empagran II, 417 F.3d at 1271; In re
Monosodium Glutamate, 477 F.3d at 539-40 (“The domestic effects of the price fixing scheme
(increased U.S. prices) were not the direct cause of the appellants’ injuries. Rather, it was the
foreign effects of the price fixing scheme (increased prices abroad).”); DRAM, 546 F.3d at 988
(“[T]hat the conspiracy had effects in the United States and abroad does not show that the effect
in the United States, rather than the overall price-fixing conspiracy itself, proximately caused the
effect abroad.”).
Decisions from district courts are also uniform. See In re Hydrogen Peroxide Antitrust
Litig., 702 F. Supp. 2d 548, 553 (E.D. Pa. 2010) (holding that domestic injury exception did not

15
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apply where plaintiffs’ “global procurement programs . . . involved the setting at one time of a
single global price”); Sun Microsystems Inc. v. Hynix Semiconductor Inc., 608 F. Supp. 2d 1166,
1186 (N.D. Cal. Mar. 31, 2009) (“Both this court and the Ninth Circuit have held that, to the
extent that plaintiff’s proximate causation theory rests on proof of a global procurement strategy,
this is not a viable legal theory.”); In re Rubber Chems. Antitrust Litig., 504 F. Supp. 2d 777, 786
(N.D. Cal. 2007) (holding that domestic injury exception did not apply where plaintiffs alleged
that defendants “conspired to bring about a ‘single worldwide price increase’”).
The MDL court believed that this case was distinguishable because of (i) Motorola’s
domestic roots; (ii) the locale of the transactions at issue; 3 (iii) the fact that Defendants targeted
Motorola in the United States; and (iv) Defendants’ anti-competitive conduct in the United
States. But the MDL court did not explain why these facts mattered to the proximate cause
analysis, insofar as the inflated prices were paid by Motorola’s foreign affiliates. The court
agrees with Defendants that, under a straightforward reading of Empagran II and DRAM, none of
these facts establish that a domestic effect gave rise to Motorola’s Sherman Act claim.
First, the fact that Motorola is a domestic company is irrelevant to whether any domestic
effect gave rise to Motorola’s Sherman Act claim. That claim belongs to the Motorola foreign
affiliates who purchased LCD panels at inflated prices from Defendants. That the foreign
affiliates have assigned their claims to a parent company that happens to be a U.S. corporation
makes it no more likely that it was a domestic effect, rather than the overall price-fixing
conspiracy itself, that proximately (i.e., directly) caused Motorola’s foreign affiliates to purchase
LCD panels from Defendants at inflated prices. See Sun, 608 F. Supp. 2d at 1189 (“Without a
valid theory to show that it stands in the shoes of its subsidiaries for purposes of those DRAM
3

The MDL court did not elaborate on what about the locale of these transactions was
significant. The record facts are described infra p. 17.
16
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purchases, the purchases themselves must be viewed as foreign transactions made by
independent subsidiary entities, albeit pursuant to a global pricing strategy instituted by its parent
corporation . . . .”).
This court also fails to see how the “locale of the transactions at issue” helps Motorola, as
the undisputed facts show that the transactions were overwhelmingly foreign in nature. 4 The
MDL court identified one aspect of these transactions that took place domestically: Motorola’s
senior procurement officers in the United States approved the prices that Motorola’s foreign
affiliates were to pay for LCD panels. Motorola III, 2012 WL 3276932, at *3. But this domestic
approval cannot fairly be said to give rise to Motorola’s Sherman Act claim. For Sherman Act
purposes, the injury arose when Motorola’s foreign affiliates purchased LCD panels at inflated
prices, not when Motorola decided at what price those purchases would be made. See DRAM,
546 F.3d at 988 (stating that the foreign injury is “having to pay higher prices abroad”); In re
Monosodium Glutamate, 477 F.3d at 539 n.3 (stating that the injury is the “higher prices paid”).
Motorola’s domestic approval was not the direct cause of Motorola’s foreign affiliates’ claim;
rather, that claim resulted from the overall price-fixing conspiracy itself. See DRAM, 546 F.3d at
988.

4

See Defendants’ Joint Motion for Summary Judgment 8-9, Motorola III (“The Foreign
Assignors, not Motorola, Inc., purchased LCDs by issuing Purchase Orders to Defendants. The
Foreign Assignors, not Motorola, Inc., paid for the LCDs they purchased from Defendants. The
Foreign Assignors, not Motorola, Inc., manufactured handsets for global markets. . . . Every
Foreign Assignor Purchase Order that Plaintiff identified in discovery was issued outside the
U.S. Every Foreign Assignor Purchase Order that Plaintiff identified in discovery that identifies
a shipping address called for shipment to occur outside the U.S. Every Foreign Assignor
Purchase Order that Plaintiff identified in discovery called for billing outside the U.S. Every
Foreign Assignor Purchase Order that Plaintiff identified in discovery that includes Terms &
Conditions contained a provision requiring compliance with foreign law.” (footnotes and
citations omitted)).
17
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Even were Motorola’s domestic approval of the prices that its foreign affiliates paid an
effect that gave rise to its Sherman Act claims, the court also finds that it is not a “substantial”
effect on American domestic or import commerce. Thus, Motorola’s claim fails the first prong
of the domestic injury exception as well. An increase in domestic prices, or a reduction in
domestic supply, can constitute a substantial domestic effect that gives rise to a Sherman Act
claim. Minn-Chem, Inc. v. Agrium, Inc., 683 F.3d 845, 859 (7th Cir. 2012) (finding that the
increase in domestic prices in potash constituted a domestic effect that gave rise to a Sherman
Act claim). But the fact “[t]hat certain activities might have taken place in the United States is
irrelevant if the economic consequences are not felt in the United States economy.” Turicentro,
303 F.3d at 305. This rule helps prevent the perverse result of a country with no interest in an
anticompetitive conspiracy applying its own antitrust laws. It is also supported by the principles
of prescriptive comity articulated in Empagran I and DRAM.

Because the economic

consequences of Motorola’s domestic approval of LCD prices were not felt in the U.S. economy,
the domestic approval cannot constitute a domestic effect that gives rise to a Sherman Act claim.
That Defendants targeted Motorola in the United States is also irrelevant to the
proximate cause analysis, Empagran II, 417 F.3d at 1271 (“That the appellees . . . had as a
purpose to manipulate United States trade does not establish that ‘U.S. effects’ proximately
caused the appellants’ harm.”), as is Defendants’ anti-competitive conduct in the United States,
In re Rubber Chemicals, 504 F. Supp. 2d at 784-85 (“[I]t must be the domestic effects of the
Defendants’ anticompetitive conduct, rather than the anticompetitive conduct itself, which gives
rise to [a Sherman Act claim].”).

18
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There was therefore no sound basis to find this case distinguishable from Empagran II
and DRAM. As in those cases, it was the overall price-fixing conspiracy itself that proximately
caused Motorola’s foreign affiliates to purchase LCD panels from Defendants at inflated prices.
B. Whether the FTAIA’s Import Exclusion Applies
Motorola argues that, if this court finds (as it has) that the domestic injury exception does
not apply to Motorola’s foreign injury claims, then the court should also revisit the MDL court’s
holding that the FTAIA’s general rule applies to Motorola’s claims. Sherman Act claims based
on “imports” are not barred by the FTAIA. See 15 U.S.C. §6a. Motorola argues that injuries
arising from Defendants’ sales of price-fixed LCD panels to Motorola manufacturing facilities
abroad that Defendants knew would be incorporated into Motorola devices sold in the United
States fall under the import exclusion of the FTAIA.
The MDL court found that because Motorola had alleged that the foreign-purchased
products were imported into the United States by Motorola affiliates, as opposed to Defendants,
the foreign-purchased products were not “imports” within the meaning of the FTAIA. This
holding is supported by precedent that the dispositive inquiry used to determine whether a
product is an “import” is “whether the conduct of the defendants, not plaintiffs, involves ‘import
trade or commerce.’” Turicentro, 303 F.3d at 303. The Turicentro court explained that because
the defendants did not directly bring their product into the United States, they cannot be labeled
“importers” and did not engage in “import trade or commerce.” Id. Following Turicentro, the
MDL court noted that Motorola had not alleged that the foreign-purchased products were
brought to the United States by Defendants, but rather by Motorola affiliates, and so the products
at issue were not “imports.” Id. The MDL court rejected Motorola’s argument that the products
were “imports” because Defendants intended for the foreign-purchased LCD panels and products

19
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to be brought to the United States, reasoning that a definition that depends on intent would be
difficult to apply. Because this holding was clearly supported by precedent, the court sees no
reason to reconsider it.
IV. CONCLUSION
The FTAIA applies to Motorola’s foreign injury claims because they are based on
nonimport conduct involving trade with foreign nations. These claims do not fall under the
FTAIA’s domestic injury exception because they do not arise from any domestic effect.
Accordingly, Defendants’ motion for reconsideration is granted, and Motorola’s claims based on
overseas purchases by its foreign affiliates (the Category II and III claims) are dismissed. Parties
are to appear for a status hearing on January 31, 2014, at 9:30 a.m. All pre-trial deadlines are
stricken for the time being.

ENTER:

/s/
JOAN B. GOTTSCHALL
United States District Judge
DATED: January 23, 2014
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IN RE: TFT-LCD (FLAT PANEL) ANTITRUST
LITIGATION
/

Case No. C 09-5840 SI
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No. M 07-1827 SI
MDL. No. 1827

This Order Relates to:

ORDER DENYING DEFENDANTS’
JOINT MOTION FOR SUMMARY
JUDGMENT ON MOTOROLA’S
FOREIGN INJURY CLAIMS

Motorola Mobility, Inc. v. AU Optronics
Corporation, et al., C 09-5840 SI
/
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17
18
19
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21
22
23
24
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26
27
28

On August 3, 2012, the Court heard argument on defendants’ joint motion for summary
judgment on Motorola Mobility, Inc.’s Sherman Act claim for injuries in foreign markets. Defendants’
motion asserts that Motorola’s claims based on TFT-LCD purchases in foreign markets are barred by
the Foreign Trade Antitrust Improvements Act, 15 U.S.C. § 6a (“FTAIA”).
Defendants argue that Motorola has failed to prove that its foreign injury claims were caused by
any domestic effect of defendants’ anticompetitive conduct. Defendants contend that although Motorola
alleged that “[d]efendants and their co-conspirators . . . entered into supply agreements with Motorola
in Illinois to sell Motorola LCD panels at unlawfully inflated prices,” Third Amended Complaint
(“TAC”) ¶ 4, in fact “[d]iscovery has shown that [Motorola’s] allegations concerning supposed global
price agreements negotiated and entered into in Illinois are untrue.” Motion at 3. Pointing to a lack of
evidence demonstrating the requisite “domestic effect” proximately causing Motorola’s foreign injury
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1

claims, defendants argue that two of the three categories of claims against it1 should not be allowed to

2

go to trial.

3

The FTAIA establishes a general rule that the Sherman Act “shall not apply to conduct involving

4

trade or commerce (other than import trade or import commerce) with foreign nations.” 15 U.S.C. § 6a.

5

The FTAIA then “provides an exception to this general rule, making the Sherman Act applicable if

6

foreign conduct ‘(1) has a ‘direct, substantial, and reasonably foreseeable effect’ on domestic commerce,

7

and (2) ‘such effect gives rise to a [Sherman Act] claim.’’” In re Dynamic Random Access Memory

8

(DRAM) Antitrust Litig., 546 F.3d 981, 985 (9th Cir. 2008) (quoting Hoffmann-La Roche Ltd. v.

9

Empagran S.A., 541 U.S. 155 (2004)(Empagran I) and 15 U.S.C. § 6a). This is known as the “domestic

10
United States District Court
For the Northern District of California

Document: 1

11
12
13
14

injury exception” of the FTAIA. Id. The Supreme Court has stated:
This technical language initially lays down a general rule placing all (nonimport)
activity involving foreign commerce outside the Sherman Act’s reach. It then brings
such conduct back within the Sherman Act’s reach provided that the conduct both (1)
sufficiently affects American commerce, i.e., it has a “direct, substantial, and
reasonably foreseeable effect” on American domestic, import or (certain) export
commerce, and (2) has an effect of a kind that antitrust law considers harmful, i.e., the
“effect” must “giv[e] rise to a [Sherman Act] claim.”

15

Empagran I, 542 U.S. at 162 (quoting 15 U.S.C. § 6a) (emphasis original). The FTAIA “sets forth an

16

element of an antitrust claim, not a jurisdictional limit on the power of the federal courts.” Minn-Chem,

17

Inc. v. Agrium Inc., 683 F.3d 845, 852 (7th Cir. 2012); Animal Sci. Prods., Inc v. China Minmetals

18

Corp., 654 F.3d 462, 469 (3d Cir. 2011); see also October 5, 2011 Order Denying Defendants’ Joint

19

Dispositive Motion Regarding Indirect Purchaser Claims Based on Foreign Sales (“IPP Order”) at 7,

20

Master Docket No. 3833 (adopting Animal Science view that “the FTAIA does not implicate the subject

21

matter jurisdiction of the federal courts”).

22

The Court concludes that whether the price fixing activities alleged by Motorola in this case gave

23

rise to direct, substantial, and reasonably foreseeable effects on domestic commerce, and whether such

24
25
26
27
28

1

Motorola’s TAC alleges antitrust claims based on three categories of purchases: “(1) LCD
Panels delivered by the Defendants to Motorola in the United States; (2) LCD Panels delivered to
Motorola manufacturing facilities abroad for inclusion in Motorola devices imported into the U.S. by
Motorola and later sold by Motorola to customers in the United States; and (3) LCD Panels delivered
to Motorola manufacturing facilities abroad for inclusion in Motorola devices sold to Motorola
customers abroad.” TAC ¶ 184. Defendants seek summary adjudication on the second and third
categories of claims (the “foreign injury claims”).
2
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1

effects gave rise to a Sherman Act claim present issues of fact which must be resolved by the jury in this

2

case.

3

Motorola contends, and this Court agrees, that its domestic roots and the locale of the

4

transactions at issue distinguish this case from Empagran I. As this Court has previously observed,

5

“Motorola is not a foreign company alleging injury based on wholly foreign transactions and conduct,

6

unlike plaintiffs in Empagran I.” March 28, 2011 Order Denying Defendants’ Joint Motion to Dismiss

7

the Second Amended Motorola Complaint (Motorola II Order) at 8, Master Docket No. 2602.

8

Motorola points to substantial evidence that defendants targeted Motorola in the United States

9

for defendants’ sales and marketing of LCD panels. See Animal Science, 654 F.3d at 470 (the relevant

10

inquiry is whether the defendants’ anticompetitive behavior “target[ed] import goods or services”)

11

(citing Turicentro, S.A. v. American Airlines Inc., 303 F.3d 293, 313 (3d Cir. 2002)). Defendants knew

12

that Motorola sold mobile devices in the United States and that the United States was one of the largest

13

markets for mobile devices in the world. See, e.g., Declaration of Joshua Stokes (“Stokes Decl.”), Ex.

14

379 (Samsung presentation noting that Motorola had the number one market share in the U.S.); Ex. 150

15

(Sharp presentation noting same); Ex. 155 (indicating Toshiba’s sales plan was based on strong demand

16

from U.S. and Europe); Exs. 156, 157-160 (defendants’ presentations and analyses regarding Motorola’s

17

U.S. market share). Defendants established U.S. subsidiaries to facilitate sales of LCD panels to

18

Motorola in the United States. See, e.g., Opposition at 15, n. 15 (listing defendants’ relevant U.S.

19

subsidiaries and affiliates); Stokes Decl., Ex. 80 (AUO email stating that its “regional strategy” for the

20

U.S. was “direct access to Moto/Chicago and its global network”); Ex. 352 (deposition testimony of

21

Samsung SDI employee that “[Samsung] had an office in Chicago because Motorola was in Chicago”);

22

Ex. 345 (deposition testimony that Sharp had an office in a Chicago suburb in order to be “close to our

23

customer . . . [f]irst of all, Motorola”).

24

Defendants also met with Motorola on several occasions in the United States to discuss, and, at

25

times, negotiate prices for LCD panels. See, e.g., Exs. 251, 254, 255, 266, 314 (defendants’ PowerPoint

26

presentations to Motorola in the United States); Ex. 375 (document indicating that Samsung had several

27

conversations in Chicago with Motorola regarding LCD panel pricing); Ex. 96 (Toshiba America

28

Electronic Corporation (“TAEC”) report indicating in-person price negotiations with Motorola in
3
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1

Schaumburg, IL); Ex. 99 (email setting “Final Negotiations Meeting” in Chicago with Motorola and

2

representatives of AUO and AUOA); Ex. 140 (Sharp email describing Motorola meeting held in U.S.,

3

where price negotiations took place). Defendants also used their employees — both U.S.-based and

4

those stationed abroad — in furtherance of the price-fixing conspiracy. See, e.g., Ex. 349 (deposition

5

testimony identifying Samsung employee who was “dispatched” to the U.S. from 1999 to 2004 and

6

given instructions “about how to gather competitive information about [Samsung’s] competitors”); Ex.

7

167 (email requesting that Epson’s U.S.-based employees “research competitor’s situation” regarding

8

a particular Motorola phone model); Ex. 168 (Toshiba informing its U.S.-based employees that

9

competitive information had been gathered from Sanyo about projected share awards for Razr mobile

10
United States District Court
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phones and instructing them to “get information as much as possible”).

11

Motorola also points to the admissions in the guilty pleas of many companies and executives

12

involved in the LCD price-fixing conspiracy as further evidence that the conspiracy was targeted at the

13

United States. Opposition at 26, n. 42 (listing plea agreements of LG, Sharp, Chunghwa, Hitachi,

14

Epson, Chi Mei, and HannStar); see also Special Verdict Form, United States v. AU Optronics Corp.,

15

Case No. 09-cr-0110 SI (N.D. Cal. Mar. 2012) (AUO convicted of participating in a conspiracy to fix

16

prices of LCD panels sold in the United States from September 2001 to December 2006), Docket No.

17

85. Some defendants admitted to specifically targeting Motorola in the United States. See Plea

18

Agreement, United States v. Sharp Corp., Case No. 08-cr-802 SI (N.D. Cal. Dec. 8, 2008) (Sharp pled

19

guilty to fixing the price of LCD panels sold to Motorola for use in Razr mobile phones); United States

20

v. Epson Imagining Devices Corp., Case No. 09-cr-854 SI (N.D. Cal. Oct. 23, 2009) (Epson pled guilty

21

to fixing the price of LCD panels sold to Motorola for use in Razr mobile phones).

22

The parties dispute whether defendants’ conduct gave rise to its Sherman Act claims. See

23

DRAM, 546 F.3d at 989-90 (“[W]here a global price-fixing conspiracy is alleged to have affected prices

24

both in the United States and abroad, courts have held that ‘the give rise to language of [the FTAIA]

25

requires a plaintiff to establish a direct or proximate causal relationship’ between the alleged

26

anticompetitive effects in the United States and the plaintiff’s alleged foreign injury.”). Defendants

27

argue that, because Motorola’s foreign affiliates purchased LCD panels pursuant to globally-negotiated

28

foreign contracts (i.e., purchase orders), the “domestic injury exception” is inapplicable to Motorola’s
4

United States District Court
For the Northern District of California

Case: 14-8003

Document: 1

Filed: 02/24/2014

Pages: 103

1

foreign injury claims. See Motion at 23-24. Defendants claim that the prices used in purchase orders

2

Motorola used with its LCD panel suppliers were based on negotiations abroad, not in the United States.

3

Id. On this basis, defendants conclude that “the effect on U.S. domestic commerce that ‘gave rise to’

4

the foreign injury claims . . . is non-existent.” Id. at 25. The Court is not persuaded by defendants’

5

argument. Motorola has presented admissible evidence from which a jury could infer that final

6

decisions regarding pricing of LCD panels took place in the United States. See, e.g., Stokes Decl., Ex.

7

363 (deposition testimony of Motorola’s Vice President of Procurement, Janet Robinson, that it was

8

Motorola’s “practice” that senior procurement officers in the United States gave “approval to enter into

9

an agreement on price with a display module supplier during the relevant time period . . . .”). Motorola

10

also points to the deposition testimony of its employees to support its claim that foreign affiliates issued

11

purchase orders at the price and quantity determined by Motorola in the United States. See, e.g., Ex.

12

359 (deposition testimony of Motorola’s Chief Procurement Officer, Theresa Metty, that the “decision

13

making” regarding contract negotiations, “which would include prices,” happened in Illinois); Ex. 372

14

(deposition testimony of Motorola’s Vice President of Global Operations, E.L. Tay, that the purchasing

15

team “basically execute[d] what was done and planned [in the United States]”).

16

Whether, as defendants argue, Motorola’s “rubber stamp approval process falls far short of what

17

the FTAIA requires,” Motion at 6, will be left up to a jury to decide, not the Court. See Anderson v.

18

Liberty Lobby, Inc., 477 U.S. 242, 255 (1986) (“Credibility determinations, the weighing of evidence,

19

and the drawing of legitimate inferences from the facts are jury functions, not those of a judge . . . ruling

20

on motions for summary judgment.”). The Court finds that a reasonable jury could find a “concrete link

21

between defendants’ price setting-conduct . . . its domestic effect, and the foreign injury suffered by

22

Motorola and its affiliates.” See Motorola II Order at 8.

23
24

Accordingly, the Court DENIES dependants’ joint motion for summary judgment. Master
Docket No. 5415; Docket No. 312 in 09-5840.

25
26
27

IT IS SO ORDERED.
Dated: August 9, 2012
SUSAN ILLSTON
United States District Judge
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