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AN INTRODUCTION TO ANTITRUST CLASS ACTIONS

A special case of private action is the class action, a procedural device that
permits one or more representative plaintiffs to aggregate in a single lawsuit the
claims of similarly situated persons that are not parties before the court and to bind
both the representatives and the represented persons with the resulting judgment in
the action. The class action is one of the primary forms of private antitrust actions.
Outside of criminal prosecution, the class action is the antitrust challenge that
defendants fear the most. In antitrust cases, where the injury may extend throughout
the market and affect a large number of customers, a class action can threaten
liability in the hundreds of millions if not billions of dollars.

The represented parties, called absent class members, receive whatever benefits,
if any, result from the prosecution of the class action. Conversely, absent class
members are precluded from pursuing their individual claims against the defendants
in a subsequent lawsuit. Some class actions are defeated on the merits. Others go to
trial and prevail, but with the rewards of the case often being less than what some
absent class members think is appropriate. Still others are settled, again perhaps with
some dissatisfied absent class members. In each instance, the dissatisfied members
who remain in the class have lost their right to bring their own separate action in the
hopes of obtaining a better result.

Ordinarily in Anglo-American procedural jurisprudence, an entity will be bound
by a judgment only if the entity was party to the action or in privity with a party to
the action! and subject to the personal jurisdiction of the court.2 The class action is
an exception, since absent class members are neither parties nor in privity with a
named plaintiff by virtue of their class membership and need not be subject to the
personal jurisdiction of the court in order to be bound by the class action judgment.
Moreover, absent class members are likely to have no say in the choice of class
counsel, no individual contact with class counsel notwithstanding an apparent
attorney-client relationship between them, and no input into class counsel’s strategy
for the litigation, including settlement.

The class action, along with suits by a guardian, trustee, or similar fiduciary, is a
species of representative litigation.3 A congruence of interests among the members of

1. Hansberry v. Lee, 311 U.S. 32, 40 (1940); accord Richards v. Jefferson County, 517 U.S. 793,
798 (1996) (“This rule is part of our ‘deep-rooted historic tradition that everyone should have his own
day in court.” ”) (citation omitted); Martin v. Wilks, 490 U.S. 755, 761-62 (1989); Parklane Hosiery Co.,
Inc. v. Shore, 439 U.S. 322, 327 n. 7 (1979); Blonder-Tongue Labs., Inc. v. Univ. of Ill. Found., 402 U.S.
313, 328-329 (1971); Zenith Radio Corp. v. Hazeltine Research, Inc., 395 U.S. 100, 110 (1969)

2. See Hansberry v. Lee, 311 U.S. 32, 40 (1940); Pennoyer v. Neff, 95 U.S. 714 (1878).

3. The two other types of representative litigation are associational representation, where an
association may bring an action on behalf of its members when the members themselves would have
standing to bring their own individual actions, see Hunt v. Washington State Apple Advertising Comm’n,
432 U.S. 333, 342 (1977), and so-called “third-party” representation, where a litigant may bring an action
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the class and adequate representation by the named plaintiff is a replacement for
individual control.# The modern rationale for permitting this exception to the
party/privity rule is threefold. First and foremost, the class action promotes
procedural fairness and individual redress by providing a means of aggregating small
claims where the individual incentives to litigate are too small to justify individual
actions.? In this situation, the class action both provides redress for the injured parties
who otherwise would not have practical access to the courts and deters wrongdoing
by the defendant by internalizing the costs that the wrongdoer imposes on its
victims.® Second, even when the incentives of class members are sufficient to bring
their own individual actions, the class action promotes judicial economy by
providing a means of avoiding multiple actions on essentially the same claim, so that
class members, defendants, and the court all are spared the costs and burdens of
multiple actions.” Third, the class action protects against conflicting adjudications
and assures the defendant that its obligations, if any, will be consistent across class
members.8

on behalf of a third-party if the litigant and third-party are both injured by the same wrongful act of the
defendant and so have a common interest in the outcome of the litigation, the litigant and the third party
share a “close relation,” and the third party is hindered from bringing its own action, see Powers v. Ohio,
499 U.S. 400, 411 (1991); Singleton v. Wulff, 428 U.S. 106, 112-16 (1976). Arguably, associational
representation and third-party representation may be combined, so that an association may bring an
action, for example, on behalf of its members’ clients. See Pennsylvania Psychiatric Soc’y v. Green
Spring Health Servs., Inc., 280 F.3d 278 (3d Cir. 2002).

4. Amchem Products, Inc. v. Windsor, 521 U.S. 591, 625-26 & n.20 (1997); Hansberry v. Lee,
311 U.S. 32, 41-43 (1940); Culver v. City of Milwaukee, 277 F.3d 908, 910 (7th Cir. 2002).

5. “The policy at the very core of the class action mechanism is to overcome the problem that small
recoveries do not provide the incentive for any individual to bring a solo action prosecuting his or her
rights.” Mace v. Van Ru Credit Corp., 109 F.3d 338, 344 (7th Cir. 1997), quoted in Amchem Products,
Inc. v. Windsor, 521 U.S. 591, 617 (1997). See Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 809
(1985) (“[T]his lawsuit involves claims averaging about $100 per plaintiff; most of the plaintiffs would
have no realistic day in court if a class action were not available.”); Deposit Guar. Nat’l Bank v. Roper,
445 U.S. 326, 339 (1980) (“Where it is not economically feasible to obtain relief within the traditional
framework of a multiplicity of small individual suits for damages, persons may be without any effective
redress unless they employ the class action device.”); Eisen v. Carlisle and Jacquelin, 417 U.S. 156, 161
(1974) (where named plaintiff’s alleged damages amounted to only $70, “[e]conomic reality dictates that
petitioner’s suit proceed as a class action or not at all”); Smilow v. Southwestern Bell Mobile Sys., Inc.,
323 F.3d 32, 41 (Ist Cir. 2003) (“The core purpose of Rule 23(b)(3) is to vindicate the claims of
consumers and other groups of people whose individual claims would be too small to warrant
litigation.”).

6. See Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 617 (1997); Phillips Petroleum Co. v.
Shutts, 472 U.S. 797, 809 (1985); In re General Motors Corp. Pick-Up Truck Fuel Tank Prods. Litig.,
55 F.3d 768, 783 (3d Cir. 1995); see also Deposit Guar. Nat’l Bank v. Roper, 445 U.S. 326, 339 (1980)
(recognizing class action as an “evolutionary response to the existence of injuries unremedied by the
regulatory action of government”).

7. See General Tel. Co. of Southwest v. Falcon, 457 U.S. 147, 155 (1982); United States Parole
Comm’n v. Geraghty, 445 U.S. 388, 402-03 (1980); American Pipe & Const. Co. v. Utah, 414 U.S. 538,
553 (1974); Fed. R. Civ. P. 23 advisory committee notes to 1966 amendments.

8. See First Federal of Michigan v. Barrow, 878 F.2d 912, 919 (6th Cir. 1989).
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Even taken collectively, however, these reasons alone would not be sufficient to
override the fundamental notion that a person should not have its rights adjudicated
without having the effective opportunity to make its own case to the court.
Something more is needed. In part as a requirement of constitutional due process and
in part as a matter of policy embodied in the law of procedure and in the inherent
discretion of the court in the exercise of the judicial power, the law imposes the
condition that the absent class members be adequately represented in the action, so
that—at least in principle—the case the absent class members reasonably would have
made had they been parties to the action will be made by the named class plaintiffs
and class counsel. Much of class action law and litigation involves issues of
adequacy of representation. In certain types of class actions, absent class members
also must receive notice of the action and be provided with a meaningful opportunity
to be heard by the court or, if they wish, exclude themselves or “opt-out” from the
class before they can be bound by the judgment.

In all class actions, if the action is not fully litigated but rather settled, so that the
disposition of the rights of the parties is the result of a negotiation by the named
parties rather than a judicial decision on the merits, the law requires the court to
make an independent assessment of the settlement on behalf of the absent class
members and to enter it as a final judgment only if the settlement provides a fair,
reasonable and adequate outcome for the class.

Class actions are a fixture of modern private antitrust litigation. Antitrust actions
are notoriously expensive to prosecute, and aggrieved entities individually often do
not have the incentive or the financial wherewithal to pursue a traditional antitrust
action. Class actions allow similarly situated potential plaintiffs to aggregate their
claims in a single action. Equally, if not more importantly as a practical matter, once
aggregated the potential recovery is often large enough to attract not only
representation but also litigation financing from plaintiffs’ lawyers. Antitrust class
actions are almost always financed by law firms operating on some form of
contingency fee arrangement, and the financing lawyers almost always select cases
that have the potential for substantial damage awards. Plaintiff class action law firms
also like their cases to be analytically straightforward, without much dispute as to
what has to be shown in order to establish liability or damages, and to turn on the
proof of relatively few facts. Plaintiff class action lawyers want their cases simple,
since they are financing the actions themselves; easy to evaluate, so that their
investment is more predictable; and with a high payoff in the event of success.

For these reasons, antitrust class actions almost always are grounded in simple per
se claims. Rare is the antitrust class action that does not contain a horizontal
price-fixing claim, where the per se rule applies, proof of liability is among the
simplest in antitrust law, and aggregate damages can be enormous even if class
members individually sustain only negligible injuries. Class actions are occasionally
used in actions alleging industry-wide tying arrangements, which are also subject to
the per se rule. Class actions are almost never employed to challenge mergers, price
discrimination, or non-per se violations (such as non-price vertical restraints), where
the proof is usually complex and the outcome more unpredictable, or in actions
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where the restraint is something less than industry-wide, which both complicates
proof and reduces the total amount of recoverable damages.

There is a special public interest in antitrust class actions. The private cause of
action provisions in the antitrust laws were designed to encourage private
enforcement both to provide compensation to those injured by antitrust violations
and to create “private attorneys general” whose presence will deter future antitrust
violations.® These dual objectives cannot be reached if large numbers of potential
private plaintiffs lack a cost-effective means of pursuing their claims. A class action
may be the most efficient means for private actions, especially when the antitrust
violations have been widespread but the damages suffered by each claimant is
small.1% Moreover, in many instances, a class action by others will be the only way in
which certain consumers would learn of their rights and have a forum for
vindication.11

Rule 23 of the Federal Rules of Civil Procedure governs the conduct of class
actions in federal litigation.12 Rule 23 has its origins in long-standing equity practice
as a device to prevent a multiplicity of suits. The modern form of the rule was
created in the 1966 revisions to the Federal Rules of Civil Procedure.l® Rule 23
provides an unusually large role for courts in the qualification of law suit as a class
action, in the conduct of the litigation, and in any settlement or dismissal.14 The
extraordinary involvement of the courts stems from the unusual nature of a class
action, especially in the relationships among absent class members, the named
representatives, and class counsel. As a corollary to the rule that one is not bound by
a judgment in personam in a litigation in which it is not designated as a party,
plaintiffs generally have the freedom to elect which law suits they will bring, select
the counsel who will represent them, instruct counsel in the conduct of the litigation,
and have the final say in matters of settlement or voluntary dismissal. Absent class
members as a matter of legal theory, not just practical reality, have none of these
rights. Absent class members have little ability either to shape the claims that are
asserted on their behalf or participate in the prosecution of the action, assuming that
they are aware of the action in the first instance. An attorney-client relationship is

9. See Hawaii v. Standard Oil Co. of Calif., 405 U.S. 251, 261 (1972); In re Playmobil Antitrust
Litig., 35 F. Supp.2d 231, 238 (E.D.N.Y. 1998); In re Domestic Air Transp. Antitrust Litig., 148 F.R.D.
297, 349 (N.D. Ga. 1993); Shelter Realty Corp. v. Allied Maintenance Corp., 75 F.R.D. 34 (S.D.N.Y.
1977); see also Deposit Guar. Nat'l Bank v. Roper, 445 U.S. 326, 338-39 (1980); see generally Zenith
Radio Corp. v. Hazeltine Research, Inc., 395 U.S. 100, 130-31 (1969) (“[T]he purpose of giving private
parties treble-damage and injunctive remedies was not merely to provide private relief, but was to serve
as well the high purpose of enforcing the antitrust laws.”).

10. See In re Playmobil Antitrust Litig., 35 F. Supp.2d 231, 238 (E.D.N.Y. 1998).

11. See Coleman v. Cannon Qil Co. 141 F.R.D. 516, 520 (M.D. Ala. 1992).

12. Fed. R. Civ. R. 23.

13. See generally Benjamin Kaplan, Continuing Work of the Civil Committee: 1966 Amendments of
the Federal Rules of Civil Procedure (1), 81 Harv. L. Rev. 356, 375-400 (1967).

14. See, e.g., In re General Motors Corp. Pick-Up Truck Fuel Tank Prod. Liab. Litig., 55 F.3d 768
(3d Cir. 1995); In re Corrugated Container Antitrust Litig., 643 F.2d 195 (5th Cir. 1981). See also
MANUAL FOR COMPLEX LITIGATION § 30 (3d ed. 1995) (providing guidelines for the management of
class actions).
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typically established without any personal contact and often without the class counsel
and class member knowing of each other’s existence.l® In the absence of a
relationship between class member and class counsel, the courts must assure that the
interests of the absent class members are protected and advanced, since class
members will be bound by any judgment, favorable or unfavorable, entered in the
action.

As a general rule, actions in federal court designed to represent absent persons
and bind them to a judgment must proceed as class actions under Rule 23.16 All class
actions must be certified as such by the trial court. The certification process can be
complex and time-consuming. The requirements established by the Federal Rules of
Civil Procedure to protect the respective interests of absent class members are very
involved. Moreover, the stakes in the certification are usually enormous. For the
plaintiffs and their counsel, the failure to achieve the certification of a broad class
with respect to claims that portend a sufficiently large damages award can reduce or
eliminate the financial incentive to go forward with the action and lead to a low
settlement or the outright discontinuation of the case. For the defendants, the failure
to stop the certification, or at least significantly reduce the size of the certified class
or the claims on which it may proceed, can mean the difference between a few
relatively minor individual damages awards for the named plaintiffs or a bankrupting
class award if liability is established.1” Given these stakes, it should not be surprising
that few class actions proceed to judgment. Almost all settle.

Antitrust class actions have their own special settlement dynamic. As noted
above, most antitrust class actions allege the existence of a horizontal price-fixing
conspiracy in violation of Section 1 of the Sherman Act. Antitrust coconspirators are
jointly and severally liable for the injuries caused by the conspiracy, and have no
right to contribution from other coconspirators. Moreover, the federal antitrust laws
provide for the recovery of treble damages. As we saw in Unit 4, a consequence of

15. Cf. Reiter v. Sonotone Corp., 442 U.S. 330, 346 (1979) (Rehnquist, J., concurring) (observing
that the real party in interest in many consumer antitrust class actions is class counsel); Mars Steel Corp.
v. Continental Illinois Nat’l Bank & Trust Co., 834 F.2d 677, 678 (7th Cir. 1987) (“Class actions differ
from ordinary lawsuits in that the lawyers for the class, rather than the clients, have all the initiative and
are close to being the real parties in interest.”); Culver v. Milwaukee, 277 F.3d 908, 910 (7th Cir. 2002)
(same.)

16. See, e.g., Pudela v. Swanson, 1996 WL 754106, at *1-*3 (N.D. Ill. Dec. 31, 1996) (declining to
allow plaintiffs in an ERISA action who were successful in establishing liability of a retirement plan’s
trustees to seek relief on behalf of identically situated plan participants when the action did not proceed
as a class action).

17. See Coopers & Lybrand v. Livesay, 437 U.S. 463, 476 (1978) (“Certification of a large class
may so increase the defendant’s potential damages liability and litigation costs that he may find it
economically prudent to settle and to abandon a meritorious defense.”); Castano v. American Tobacco
Co., 84 F.3d 734, 740 (5th Cir. 1996) (“[C]lass certification creates insurmountable pressure on
defendants to settle, whereas individual trials would not.”); In re General Motors Corp. Pick-Up Truck
Fuel Tank Prods. Litig., 55 F.3d 768, 784 (3d Cir. 1995) (“Another problem is that class actions create
the opportunity for a kind of legalized blackmail.”); In re Rhone-Poulenc Rorer, Inc., 51 F.3d 1293, 1298
(7th Cir. 1995) (noting that a defendant’s prospect of all-or-nothing verdict in one presents a high risk
that encourages settlement, even when the probability of an adverse judgment is low).
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these two rules is that the settlement amount in antitrust cases is offset against the
trebled damages, not the actual damages or the settling defendant’s pro rata share of
actual damages. As defendants settle early in the case for something less than their
pro rata share of trebled damages—which typically happens as the class uses these
settlements to finance the continuation of the action—the liability exposure of the
remaining defendants increases with each settlement, sometimes by a very large
amount. For example, if three defendants have pro rata liability exposure of
$100 million each in actual damages, for total conspiratorial trebled damages of
$900 million, then a settlement by one for $50 million will result in a total residual
liability exposure of $850 million, or $425 million pro rata exposure for each of the
remaining defendants compared with the $300 million each had before the
settlement. This feature of antitrust class actions allows the class to “whipsaw” the
defendants into increasing big settlements even with no change in the plaintiff’s
underlying probability of success in the action or even with a decrease in the
probability of success.

One last note before turning to the structure of federal class actions. Although the
usual form of a class action is for one or more representative plaintiffs to bring a
common claim on behalf of themselves and others similarly situated against one or
more named defendants, Rule 23 also permits class actions where the named
plaintiffs bring suit in their individual capacity against a named defendant and a class
of similarly situated absent defendant class members.18 Defendant class actions are
rare generally and almost unknown in antitrust lawsuits.l® We will not address
defendant class actions in this course.

18. Fed. R. Civ. P. 23(a) (providing that “[o]ne or more members of a class may sue or be sued as
representative parties”) (emphasis added)

19. For examples of defendant antitrust class actions, see In re Integra Realty Resources, Inc.,
262 F.3d 1089 (10th Cir. 2001); Kline v. Coldwell, Banker & Co., 508 F.2d 226 (9th Cir. 1974); New
York v. Anheuser-Busch, Inc., 117 F.R.D. 349 (E.D.N.Y. 1987) (certification denied for lack of
numerosity); Uniondale Beer Co. v. Anheuser-Busch, Inc., 117 F.R.D. 340, 345 (E.D.N.Y. 1987) (same);
Vasiliow Co. v. Anheuser-Busch, Inc., 117 F.R.D. 345 (E.D.N.Y. 1987) (same); Miller v. Hedlund,
1983-1 Trade Cas. (CCH) 1 65,754 (D. Or. 1983) (denying certification without prejudice); Thillens, Inc.
v. Community Currency Exchange Ass’n, 97 F.R.D. 668 (N.D. Ill. 1983) (certifying class); Wolfson v.
Avrtisans Savings Bank, 83 F.R.D. 547 (D. Del. 1979) (denying certification for failure to show that
joinder was impracticable); Coniglio v. Highwood Services, Inc., 60 F.R.D. 359, 363-64 (W.D.N.Y.
1972) (denying certification where selling practiced varied and no representative team could fairly and
adequately represent the interests of the class). See also Broadcast Music, Inc. v. CBS, 400 F. Supp. 737,
741 n. 2 (S.D.N.Y. 1975), rev'd, 562 F.2d 130 (2d Cir. 1977), rev’d and remanded, 441 U.S. 1 (1979);
National Hockey League v. National Hockey League Players Ass’n, 789 F. Supp. 288 (D. Minn. 1992)
(dismissed for lack of a case or controversy).
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CLASS ACTIONS

Rule 23 of the Federal Rules of Civil Procedure. Class Actions

(@) Prerequisites. One or more members of a class may sue or be sued as
representative parties on behalf of all members only if:

)
)
®3)

(4)

the class is so numerous that joinder of all members is impracticable;
there are questions of law or fact common to the class;

the claims or defenses of the representative parties are typical of the
claims or defenses of the class; and

the representative parties will fairly and adequately protect the interests
of the class.

(b) Types of Class Actions. A class action may be maintained if Rule 23(a) is
satisfied and if;

@

2

®3)

March 1, 2017

prosecuting separate actions by or against individual class members

would create a risk of:

(A) inconsistent or varying adjudications with respect to individual
class members that would establish incompatible standards of
conduct for the party opposing the class; or

(B) adjudications with respect to individual class members that, as a
practical matter, would be dispositive of the interests of the other
members not parties to the individual adjudications or would
substantially impair or impede their ability to protect their
interests;

the party opposing the class has acted or refused to act on grounds that

apply generally to the class, so that final injunctive relief or

corresponding declaratory relief is appropriate respecting the class as a

whole; or

the court finds that the questions of law or fact common to class

members predominate over any questions affecting only individual

members, and that a class action is superior to other available methods
for fairly and efficiently adjudicating the controversy. The matters
pertinent to these findings include:

(A) the class members’ interests in individually controlling the
prosecution or defense of separate actions;

(B) the extent and nature of any litigation concerning the controversy
already begun by or against class members;

(C) the desirability or undesirability of concentrating the litigation of
the claims in the particular forum; and

(D) the likely difficulties in managing a class action.
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(c) Certification Order; Notice to Class Members; Judgment; Issues Classes;

Subclasses.

@)

)

®3)

(4)
()

March 1, 2017

Certification Order.

(A) Time to Issue. At an early practicable time after a person sues or is
sued as a class representative, the court must determine by order
whether to certify the action as a class action.

(B) Defining the Class; Appointing Class Counsel. An order that
certifies a class action must define the class and the class claims,
issues, or defenses, and must appoint class counsel under Rule
23(9)-

(C) Altering or Amending the Order. An order that grants or denies
class certification may be altered or amended before final
judgment.

Notice.

(A) For (b)(2) or (b)(2) Classes. For any class certified under Rule
23(b)(1) or (b)(2), the court may direct appropriate notice to the
class.

(B) For (b)(3) Classes. For any class certified under Rule 23(b)(3), the
court must direct to class members the best notice that is
practicable under the circumstances, including individual notice to
all members who can be identified through reasonable effort. The
notice must clearly and concisely state in plain, easily understood
language:

(i)  the nature of the action;

(if)  the definition of the class certified;

(iii)  the class claims, issues, or defenses;

(iv) that a class member may enter an appearance through an
attorney if the member so desires;

(v) that the court will exclude from the class any member who
requests exclusion;

(vi) the time and manner for requesting exclusion; and

(vii) the binding effect of a class judgment on members under
Rule 23(c)(3).

Judgment. Whether or not favorable to the class, the judgment in a

class action must:

(A) for any class certified under Rule 23(b)(1) or (b)(2), include and
describe those whom the court finds to be class members; and

(B) for any class certified under Rule 23(b)(3), include and specify or
describe those to whom the Rule 23(c)(2) notice was directed,
who have not requested exclusion, and whom the court finds to be
class members.

Particular Issues. When appropriate, an action may be brought or

maintained as a class action with respect to particular issues.

Subclasses. When appropriate, a class may be divided into subclasses

that are each treated as a class under this rule.
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(d) Conducting the Action.

(1) In General. In conducting an action under this rule, the court may issue
orders that:

(A) determine the course of proceedings or prescribe measures to
prevent undue repetition or complication in presenting evidence or
argument;

(B) require—to protect class members and fairly conduct the action—
giving appropriate notice to some or all class members of:

(i)  any step in the action;

(if)  the proposed extent of the judgment; or

(iii)  the members’ opportunity to signify whether they consider
the representation fair and adequate, to intervene and
present claims or defenses, or to otherwise come into the
action;

(C) impose conditions on the representative parties or on intervenors;

(D) require that the pleadings be amended to eliminate allegations
about representation of absent persons and that the action proceed
accordingly; or

(E) deal with similar procedural matters.

(2) Combining and Amending Orders. An order under Rule 23(d)(1) may
be altered or amended from time to time and may be combined with an
order under Rule 16.

(e) Settlement, Voluntary Dismissal, or Compromise. The claims, issues, or
defenses of a certified class may be settled, voluntarily dismissed, or compromised
only with the court’s approval. The following procedures apply to a proposed
settlement, voluntary dismissal, or compromise:

(1) The court must direct notice in a reasonable manner to all class
members who would be bound by the proposal.

(2) If the proposal would bind class members, the court may approve it
only after a hearing and on finding that it is fair, reasonable, and
adequate.

(3) The parties seeking approval must file a statement identifying any
agreement made in connection with the proposal.

(4) If the class action was previously certified under Rule 23(b)(3), the
court may refuse to approve a settlement unless it affords a new
opportunity to request exclusion to individual class members who had
an earlier opportunity to request exclusion but did not do so.

(5) Any class member may object to the proposal if it requires court
approval under this subdivision (e); the objection may be withdrawn
only with the court’s approval.

(f) Appeals. A court of appeals may permit an appeal from an order granting or
denying class-action certification under this rule if a petition for permission to appeal
is filed with the circuit clerk within 14 days after the order is entered. An appeal does
not stay proceedings in the district court unless the district judge or the court of
appeals so orders.
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(9) Class Counsel.
(1) Appointing Class Counsel. Unless a statute provides otherwise, a court

()

®3)

that certifies a class must appoint class counsel. In appointing class

counsel, the court:

(A) must consider:

(i)  the work counsel has done in identifying or investigating
potential claims in the action;

(ii) counsel’s experience in handling class actions, other
complex litigation, and the types of claims asserted in the
action;

(iii) counsel’s knowledge of the applicable law; and

(iv) the resources that counsel will commit to representing the
class;

(B) may consider any other matter pertinent to counsel’s ability to
fairly and adequately represent the interests of the class;

(C) may order potential class counsel to provide information on any
subject pertinent to the appointment and to propose terms for
attorney’s fees and nontaxable costs;

(D) may include in the appointing order provisions about the award of
attorney’s fees or nontaxable costs under Rule 23(h); and

(E) may make further orders in connection with the appointment.

Standard for Appointing Class Counsel. When one applicant seeks

appointment as class counsel, the court may appoint that applicant only

if the applicant is adequate under Rule 23(g)(1) and (4). If more than
one adequate applicant seeks appointment, the court must appoint the
applicant best able to represent the interests of the class.

Interim Counsel. The court may designate interim counsel to act on

behalf of a putative class before determining whether to certify the

action as a class action.

(4) Duty of Class Counsel. Class counsel must fairly and adequately

represent the interests of the class.

(h) Attorney’s Fees and Nontaxable Costs. In a certified class action, the court
may award reasonable attorney’s fees and nontaxable costs that are authorized by law
or by the parties’ agreement. The following procedures apply:

)

@)

®3)

(4)
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A claim for an award must be made by motion under Rule 54(d)(2),
subject to the provisions of this subdivision (h), at a time the court sets.
Notice of the motion must be served on all parties and, for motions by
class counsel, directed to class members in a reasonable manner.

A class member, or a party from whom payment is sought, may object
to the motion.

The court may hold a hearing and must find the facts and state its legal
conclusions under Rule 52(a).

The court may refer issues related to the amount of the award to a
special master or a magistrate judge, as provided in Rule 54(d)(2)(D).
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RULES ENABLING ACT

28 U.S. Code 8 2072 - Rules of procedure and evidence; power to prescribe

(@) The Supreme Court shall have the power to prescribe general rules of
practice and procedure and rules of evidence for cases in the United States district
courts (including proceedings before magistrate judges thereof) and courts of
appeals.

(b) Such rules shall not abridge, enlarge or modify any substantive right. All
laws in conflict with such rules shall be of no further force or effect after such rules
have taken effect.

(c) Such rules may define when a ruling of a district court is final for the
purposes of appeal under section 1291 of this title.

NOTES

1. The Federal Rules of Civil Procedure, the Federal Rules of Criminal
Procedure, the Federal Rules of Appellate Procedure and various other procedural
rules are promulgated by the United States Supreme Court pursuant to the Rules
Enabling Act of 1934.) The Supreme Court adopted the Federal Rules of Civil
Procedure, the first of the rules promulgated under the Rules Enabling Act, on
December 20, 1937, and the rules became effective on September 16, 1938.

2.  “The cardinal purpose of Congress in authorizing the development of a
uniform and consistent system of rules governing federal practice and procedure
suggests that Rules which incidentally affect litigants’ substantive rights do not
violate this provision if reasonably necessary to maintain the integrity of that system
of rules.”

3. Administratively, the drafting of new rules and amendments in the first
instance is done by the Judicial Conference of the United States, the policymaking
arm of the federal courts, which recommends changes to the Supreme Court.

4. As with any rule promulgated under delegated authority, Congress has the
legislative power to reject, modify, or defer the rule. To provide an opportunity for
Congress to review and change the rules, the Supreme Court must transmit any new
or modified rule to Congress not later than May 1 of the year in which the rule is to
become effective and the rule is not to become effective until no earlier than
December 1.

1. Ch. 651, Pub. L. No. 73-415, 48 Stat. 1064 (1934) (current version at 28 U.S.C. §8§ 2071-
2077). For a legislative history of the Rules Enabling Act, see Stephen B. Burbank, The Rules Enabling
Act of 1934, 130 U. PA. L. REV. 1015 (1982).

2. Burlington N. R. Co. v. Woods, 480 U.S. 1, 5 (1987).

3. See28U.S.C. §2073.

4. 28U.S.C.§2074(a).
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5. The Supreme Court exercised its power to promulgate procedural rules
without interference by Congress for almost forty years. In 1973, however, Congress
voted to reject the Federal Rules of Evidence after their final approval by the Court.
The Federal Rules of Evidence were eventually passed as legislation after substantial
changes.’

6. Section 2072(b) provides that the rules promulgated under the act will not
“not abridge, enlarge or modify any substantive right.”® In Shady Grove Orthopedic
Associates, P.A. v. Allstate Insurance Co.,” the Supreme Court summarized the
interpretation of this restriction:

We have long held that this limitation means that the Rule must “really
regulat[e] procedure,—the judicial process for enforcing rights and duties
recognized by substantive law and for justly administering remedy and redress
for disregard or infraction of them.” The test is not whether the rule affects a
litigant’s substantive rights; most procedural rules do. What matters is what the
rule itself regulates: If it governs only “the manner and the means” by which the

5. The Supreme Court adopted the Rules of Evidence on November 20, 1972, to become
effective on July 1, 1973. See RULES OF EVIDENCE FOR UNITED STATES COURTS AND MAGISTRATES, 56
F.R.D. 183 (1972). On February 5, 1973, Chief Justice Warren Burger sent the rules to Congress for its
review. See COMMUNICATION OF THE CHIEF JUSTICE OF THE UNITED STATES, H.R. Doc. No. 93-46
(Feb. 5, 1973). Two days later, the Senate voted unanimously to create a Select Committee on
Presidential Campaign Activities (the “Watergate Committee™) to investigate campaign activities related
to the presidential election of 1972. On that same day, believing in the circumstances that time was too
short to review the evidence rules, the Senate passed a bill to delay enactment of the rules. See
119 CoNG. Rec. 3755 (Feb. 7, 1973). The House of Representatives agreed, but with an amendment that
the rules of evidence must be affirmatively approved by Congress. See H.R. REP. NO. 93-52 (Mar. 7,
1973); 119 Cong. Rec. 7642-7562 (Mar. 14, 1973) (House debate and passage of bill). The Senate
concurred in the amendment, and the bill as amended was enacted into law. See Act of Mar. 30, 1973,
Pub. Law No. 93-12, 87 Stat. 9 (1973) (stating that the rules “shall have no force or effect except to the
extent, and with such amendments, as they may be expressly approved by Act of Congress”). After
extensive hearings in both the House and Senate and with substantial changes, the rules were enacted as
legislation on January 2, 1975. See Federal Rules of Evidence. Pub. L. No. 93-595, 93d Cong., 2d Sess.,
88 Stat. 1926 (1975) (effective July 1, 1975). Although the 1975 Federal Rules of Evidence are statutory,
Congress included a provision in the legislation enabling the Supreme Court to continue to amend them
but requiring among other things for the Court to provide Congress with at least 180 days for review. See
id. 8 2(a)(1) (enacting 28 U.S.C. § 2076). Congress also provided that amendments creating, abolishing,
or modifying privileges—a major topic of debate over the federal rules of evidence—require affirmative
approval by Congress. Id. In 1988, Congress retained the enabling provision for the rules of evidence but
moved it to a new section. See Judicial Improvements and Access to Justice Act of 1988, Pub. L. 100-
702, title IV, § 401(a), 102 Stat. 4648 (1988) (current version at 28 U.S.C. § 2072(a)). It also repealed the
special timing provisions in Section 2076 and replaced them with a general requirement that Supreme
Court must transmit any new or modified rule of any type to Congress not later than May 1 of the year in
which the rule is to become effective and the rule is not to become effective until no earlier than
December 1. Id. (current version at 28 U.S.C. § 2074(a)). It Congress retained the requirement of
affirmative congressional approval for rules regarding privileges but moved it to a new section as well.
Id. (current version at 28 U.S.C. § 2074(b)).

6. 28 U.S.C. §2072(b)).

7. 559 U.S. 393 (2010).
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litigants® rights are “enforced,” it is valid; if it alters “the rules of decision by
which [the] court will adjudicate [those] rights,” it is not.®

7. In Wal-Mart Stores, Inc. v. Dukes,’ the Supreme Court held that “trial by
formula” violated the Rules Enabling Act, at least where the defendant was entitled
to assert statutory defenses against the individual class members. The Court
explained the trial by formula accepted below by the Ninth Circuit:

A sample set of the class members would be selected, as to whom liability for
sex discrimination and the backpay owing as a result would be determined in
depositions supervised by a master. The percentage of claims determined to be
valid would then be applied to the entire remaining class, and the number of
(presumptively) valid claims thus derived would be multiplied by the average
backpay award in the sample set to arrive at the entire class recovery—without
further individualized proceedings.™

Since this method of proceeding would deprive the defendant of asserting its
statutory defences against class members who were not part of the sample, it violated
Section 2072(b) of the Rules Enabling Act by abridging a substantive right.

8. Id. at 407 (citations omitted).
564 U.S. 338 (2011).
10. Id. at 367.

©
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

IN RE: PROCESSED EGG PRODUCTS : MULTIDISTRICT
ANTITRUST LITIGATION : LITIGATION

THIS DOCUMENT APPLIES TO: :
ALL DIRECT PURCHASER ACTIONS : No. 08-md-2002

AMENDED MEMORANDUM!

GENE E.K. PRATTER, J. NOVEMBER 10, 2015
The nation’s major egg producers are accused by those who purchase eggs directly from
them of conspiring to control and limit the supply of eggs and thereby increase the prices of
eggs. The claims allege that the Defendants accomplished this objective through three principal
means: (1) a series of explicit, short-term production-restriction programs, such as slaughtering
hens prematurely; (2) a pretextual animal-welfare program; and (3) a series of exports of eggs at

below-market prices.

In addition to a putative class of direct purchasers of eggs (“Direct Purchaser
Plaintiffs”—referred to as “Plaintiffs” in this memorandum) (i.e. those who bought eggs or egg
products directly from Defendants) two other categories of plaintiffs are pursuing the egg
producer defendants, a putative class of indirect purchasers of eggs (“Indirect Purchaser
Plaintiffs”) (i.e. those who bought eggs produced by Defendants but sold by a party other than a

Defendant); and plaintiffs who are bringing their own individual actions (“Direct Action

! This Amended Memorandum makes no substantive changes to the Memorandum of September 18, 2015.
It corrects various typographical and/or clerical checking oversights.
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Plaintiffs”). The Direct Purchaser Plaintiffs seek certification of their proposed class.? For the
reasons set forth in this Memorandum, the Court will certify the proposed subclass of purchasers

of shell eggs but not the proposed subclass of purchasers of egg products.

L BACKGROUND

a. Allegations of Fact

According to Plaintiffs, in mid-1999, the egg industry was facing a “perceived crisis” on
account of the expansion of the supply of eggs, which was pushing down egg prices. DPP Mem.
in Supp. of Class Cert. 9 (Doc. No. 979). This alarming trend spurred the egg industry’s trade
groups, United Egg Producers (UEP) and the United States Egg Marketers (USEM), whose
members produce more than 90% of the eggs in the United States, to conspire to take steps to
“manage” the egg supply. Id. This conspiracy consisted of three general tactics: (1) a series of
short-term egg-supply reduction programs, (2) a long-term plan to reduce the supply of eggs
under the pretext of an “animal-welfare program,” and (3) exporting eggs at a loss.

1. Short-term Egg Supply Reduction Programs

Beginning in 1999, UEP members agreed to a series of programs designed to reduce the
supply of eggs in the short-term. These programs included agreeing to induce hens to molt
early’, slaughtering flocks of hens earlier than had been done before, and reducing the hatching
of chicks. These programs were implemented by the UEP’s “marketing committee,” and
members of UEP were asked to commit to the programs. By 2004, however, these short-term

reduction strategies no longer kept egg prices from falling. In November 2004, UEP held an

2 The Indirect Purchaser Plaintiffs also seek certification. Their motion is addressed separately.
* Molting is the process whereby hens lose their feathers and regrow them—hens lay no eggs when

molting.
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“Egg Economic Summit” where members (and non-members) met to discuss the supply
reduction programs. At this meeting, the members agreed to continue with the egg reduction
programs. They also recommended adopting “animal-welfare” standards, such as increased cage-
space for the hens, to reduce the supply of hens. Moreover, UEP members were encouraged to
stop backfilling cages (whereby dead hens are replaced with younger hens). These programs
were successful in reducing flock size, and, the prices of eggs rose.
2. The Scheme to Reduce the Supply of Eggs Under the Pretext of a
Certified Animal-Welfare Program

Beyond these short-term strategies, the conspiracy allegedly included the creation and
implementation of a certified program purporting to improve the welfare of the hens. In fact,
claim Plaintiffs, this program was a scheme to reduce the supply of eggs, primarily via
requirements for increased cage-space per hen. Compliance with this program was monitored by
monthly reporting requirements and periodic audits. The cage-space requirement was
supplemented by three additional requirements: (1) the 100% rule, which required that all of a
producer’s facilities, including those of its affiliates (even affiliates that were not themselves
UEP members), comply with the Certified Program’s cage-space requirements in order for any
egg from that producer to be “certified”; (2) a prohibition on backfilling within the certified
program; and (3) a rule that failing to comply with the cage-space or backfilling requirements
would result in an “automatic fail” of an audit under the certified program—even though other
shortcomings under the program (such as improper lighting or handling) did not result in an
automatic failing assessment. The certified program was promoted as an animal-welfare
program, with labels on egg packaging certifying that the eggs were “Animal Care Certified.”

According to Plaintiffs, this was merely a pretextual justification for the price-increase-via-
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supply-reduction program. In fact, following a Federal Trade Commission investigation
concerning whether the “Animal Care Certified” label was misleading, UEP agreed in 2005 to
change the name of its certified label from “Animal Care Certified” to “UEP certified.”
3. Egg Exports at a Loss

The alleged supply restriction program also included a series of egg exports at a loss. The
USEM scheme, which was managed through the UEP Export Committee, required the
involvement of all USEM members who had to either export their own eggs at a loss or sell their
eggs to UEP at domestic prices, and then later receive a bill for the difference between the
domestic price and the export price. USEM members who did not contribute eggs to this export
effort contributed money to help fellow members bear the burden of the export losses. These
exports, which were also supported by some non-USEM-members, occurred on multiple
occasions between 2000 and 2003, and again from 2006 to 2008.

b. Proposed Class and Subclasses

Plaintiffs seek certification of the following class and subclasses:

All individuals and entities that purchased eggs, including shell eggs’ and egg
products,’ produced from caged birds in the United States directly from
Defendants during the Class Period from September 24, 2004 through the present.

a.) Shell Egg Subclass

All individuals and entities that purchased shell eggs produced from
Defendants during the Class Period from September 24, 2004 through the
present.

% «“Shell eggs” is defined as eggs produced from caged birds that are sold in the shell for
consum?tion or for breaking and further processing.
: “Egg products” is defined as the whole or any part of shell eggs that have been removed
from their shells and then processed, with or without additives, into dried, frozen, or liquid

forms.
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b.) Egg Products Subclass

All individuals and entities that purchased egg products produced from
shell eggs that came from caged birds in the United States directly from
Defendants during the Class Period from September 24, 2004 through the

present.

Excluded from the Class and Subclasses are the Defendants, their co-conspirators,
and their respective parents, subsidiaries, and affiliates, as well as any government
entities. Also excluded from the Class and Subclasses are purchasers of
“specialty” shell eggs or egg products (such as “organic,” “free range,” or “cage
free”)® and purchasers of hatching eggs, which are used by poultry breeders to
produce breeder stock or growing stock for laying hens or meat.

IL CLASS CERTIFICATION STANDARD
Rule 23 of the Federal Rules of Civil Procedure, which reads in relevant part, sets the

standard for class certification:

(a) Prerequisites. One or more members of a class may sue or be sued as
representative parties on behalf of all members only if:
(1) the class is so numerous that joinder of all members is impracticable;
(2) there are questions of law or fact common to the class;
(3) the claims or defenses of the representative parties are typical of the
claims or defenses of the class; and
(4) the representative parties will fairly and adequately protect the interests
of the class.

(b) Types of Class Actions. A class action may be maintained if Rule 23(a) is
satisfied and if:

(3) the court finds that the questions of law or fact common to class
members predominate over any questions affecting only individual
members, and that a class action is superior to other available methods for
fairly and efficiently adjudicating the controversy. The matters pertinent to
these findings include: )
(A) the class members’ interests in individually controlling the
prosecution or defense of separate actions;

6 «“Specialty eggs” are further specified to include certified organic, nutritionally
enhanced, cage free, free range, and vegetarian fed eggs.
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(B) the extent and nature of any litigation concerning the
controversy already begun by or against class members;
(C) the desirability or undesirability of concentrating the litigation
of the claims in the particular forum; and
(D) the likely difficulties in managing a class action.

Fed. R. Civ. P. 23.

Certifying a class is not a casual endeavor. Rather, courts must conduct a “rigorous
analysis” to ensure that Rule 23’s standards are met. In re Hydrogen Peroxide Antitrust Litig.,
552 F.3d 305, 318 (3d Cir. 2008). The Court must determine whether each of Rule 23’s
standards have been met by a preponderance of the evidence. Id. at 321. To do so, the Court
necessarily needs to examine issues that, to some extent, overlap issues to be decided at the final
merits determination. /d. at 316. However, calling upon the analytical restraint often demanded
of judges, the Court only examines the merits of the underlying case to the extent such an
examination is relevant to the Rule 23 standards. Amgen Inc. v. Conn. Ret. Plans & Trust Funds,
133 S. Ct. 1184, 1195 (2013).

The standards for Rule 23(a) analysis typically are referred to as “numerosity,
commonality, typicality, adequacy, and ascertainability.” Every potential class must meet these
standards. The Court considers each of these factors before turning to “predominance” under
Rule 23(b)(3).

III. RULE 23(a) FACTORS

a. Numerosity

Rule 23(a)(1) requires that a class be so numerous that joinder of all members be
impracticable. Although there is no threshold number, the Third Circuit Court of Appeals has

provided some guidance by noting that, in general, a proposed class of more than 40 members

will satisfy the numerosity requirement. Stewart v. Abraham, 275 F.3d 220, 227 (3d Cir. 2001).
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Defendants do not challenge the proposed class as being insufficiently numerous. The
Court finds that the proposed class of Direct Purchaser Plaintiffs is sufficiently numerous to
satisfy the requirement of Rule 23(a)(1). The proposed class includes members in every state and
consists of potentially more than 13,000 members. Joinder of all of these members would
certainly be impracticable.

b. Commonality

Rule 23(a)(2) requires that there be questions of law or fact common to the class. The
Supreme Court explained in Wal-Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541, 2551 (2011), that
Rule 23(a)(2) requires that such a common question “be of such a nature that it is capable of
classwide resolution—which means that determination of its truth or falsity will resolve an issue
that is central to the validity of each one of the claims in one stroke.” That said, the Third Circuit
Court of Appeals has noted that the commonality bar “is not a high one.” Rodriguez v. Nat’l City
Bank, 726 F.3d 372, 382 (3d Cir. 2013). Indeed, a single common question can suffice. Dukes,
131 S. Ct. at 2556. “The focus of the commonality inquiry is not on the strength of each
plaintiff’s claim, but instead is on whether the defendant’s conduct was common as to all of the
class members.” Rodriguez, 726 F.3d at 382 (internal quotation marks and citations omitted).

There are common questions of law and fact that are central to this litigation. They can
be resolved on a classwide basis. Defendants do not contest this notion. The allegations that
Defendants conspired to restrict the supply of eggs in violation of the Sherman Antitrust Act are
allegations that are common to each putative class member. Likewise, if, in fact, Defendants did
not so conspire, there is, across the board, no claim. Therefore, the commonality requirement is
met.

c¢. Typicality and Adequacy
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Rules 23(a)(3) and (4) are the “typicality” and “adequacy” prongs of the class action
analysis. Typicality requires that “the claims or defenses of the representative parties are typical
of the claims or defenses of the class.” Fed. R. Civ. P. 23(a)(3). The typicality inquiry ensures
“that the class representatives are sufficiently similar to the rest of the class—in terms of their
legal claims, factual circumstances, and stake in the litigation—so that certifying those
individuals to represent the class will be fair to the rest of the proposed class.” In re Schering
Plough Corp. ER[SA Litig., 589 F.3d 585, 597 (3d Cir. 2009). On this point, courts must
investigate both the representative parties and the class as a whole and focus “on the similarity of
the legal theory and legal claims; the similarity of the individual circumstances on which those
theories and claims are based; and the extent to which the proposed representative may face
significant unique or atypical defenses to her claims.” /d. at 597-98.

Adequacy requires that “the representative parties will fairly and adequately protect the
interests of the class.” Fed. R. Civ. P. 23(a)(4). This inquiry concerns both (1) the “experience
and performance of class counsel;” and (2) the “interests and incentives of the representative
plaintiffs.” Dewey v. Volkswagen Aktiengesellschaft, 681 F.3d 170, 181 (3d Cir. 2012) (citation
omitted). Defendants do not challenge the experience or performance of class counsel but they
do challenge whether the interests and incentives of the representative plaintiffs align with those
of the putative class.” The other prong of the adequacy inquiry seeks to assure “that the named
plaintiffs’ claims are not antagonistic to the class.” Beck v. Maximus, Inc., 457 F.3d 291,296 (3d

Cir. 2006).

7 The Court finds that class counsel meet the standards set forth in Rule 23(g). Counsel
are experienced in class action antitrust litigation and have been effective in identifying potential
claims and litigating the case.
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Although adequacy and typicality are distinct requirements, their analyses tend to merge
given that they both focus on the extent to which the class representatives have potential
conflicts with the class members. See id. (“[T]he typicality and adequacy inquiries often tend to
merge because both look to potential conflicts and to whether the named plaintiff’s claim and the
class claims are so interrelated that the interests of the class members will be fairly and
adequately protected in their absence.” (internal quotations and citation omitted)). Unlike the
other Rule 23(a) requirements, the burden of proving that class representatives are inadequate
falls to the party challenging the class representation.® See Schwartz v. Avis Rent a Car Sys.,
LLC, No. 11-4052, 2014 WL 4272018, at *16 (D.N.J. Aug. 28, 2014).

Here, Defendants argue that the class representatives’ (1) have widely divergent pricing
and purchasing arrangements, (2) are subject to individualized defenses, and (3) lack adequate
knowledge and understanding of the case, such that Plaintiffs have not satisfied the adequacy and
typicality requirements. Defendants note that the class representatives’ purchasing processes
differed, as some collected bids and selected the lowest price, others negotiated prices, and

others “did not negotiate prices and paid the seller’s invoice price.” Mem. in Opp. to DPP Mot.

8 While district courts in the Third Circuit generally have held that the party challenging
the adequacy of the class representatives bears the burden, this holding is not universal. See 6A
Fed. Proc., L. Ed. § 12:148 (“While it has commonly been found that the class representatives
have the burden of showing that their representation of the class will be adequate within the
meaning of Fed. R. Civ. P. 23(a)(4), there is also authority that the burden is on the party
challenging representation to prove that representation would be inadequate.”). Here, even if
Plaintiffs had the burden, the Court would find that the class representatives satisfy the adequacy
and typicality requirements.

® The class representatives for direct purchasers of shell eggs are T.K. Ribbing’s Family
Restaurant, LLC; John A. Lisciandro d/b/a Lisciandro’s Restaurant; Eby-Brown Company LLC;
and Karetas Foods, Inc. The class representatives for direct purchasers of Egg Products are
Somerset Industries, Inc.; Goldberg and Solovy Foods, Inc.; Karetas Foods, Inc.; Nussbaum-SF,
Inc.; Wixon, Inc.; and Sensory Effects Flavor Co.
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for Class Cert. 38 (Doc. No. 1033). Further, some class representatives purchased eggs based on
Urner Berry pricing (pricing via a publisher of commodity prices), others purchased eggs based
on fixed-price contracts (of varying lengths) and others negotiated alternative arrangements—
although none of the class representatives purchased eggs using cost-plus contracts or grain-
based contracts.'°

Defendants assert that these varied purchasing processes, procedures and arrangements
create inter-class conflicts that defeat typicality and adequacy. However, Defendants do little to
support their argument beyond simply asserting that these differences undercut the ability of the
class representatives to represent the class. Differing purchasing methods and prices do not
necessarily defeat a finding of typicality and adequacy, provided that the alleged misconduct
applies across the array of methods and prices. See, e.g., Marcus v. BMW of N. America, LLC,
687 F.3d 583, 599 (3d Cir. 2012) (“When a class includes purchasers of a variety of different
products, a named plaintiff that purchases only one type of product satisfies the typicality
requirement if the alleged misrepresentations or omissions apply uniformly across the different
product types.”); In re Chocolate Confectionary Antitrust Litigation, 289 F.R.D. 200, 217 (M.D.
Pa. 2012) (“That customers paid different prices or purchased different brands of products does
not defeat typicality. Relevant case law addresses the typicality requirement in terms of liability
issues, not damages issues. All members of the putative class are direct purchasers of chocolate

confectionary products . . . and allege that they made their purchases at supracompetitive prices.”

1% Defendants also note that class representatives T.K. Ribbings and Lisciandro allege
that they only purchased eggs from “Hillandale” and not the specific Hillandale defendants—
Hillandale-Gettysburg and Hillandale PA. Plaintiffs counter that Ribbings and Lisciandro are
nonetheless direct purchasers insomuch as Hillandale-Gettysburg and Hillandale PA are under
common control of Hillandale generally.

10
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(citations omitted)); In re Flat Glass Antitrust Litig., 191 F.R.D. 472, 480 (W.D. Pa. 1999) (“The
overarching scheme is the linchpin of plaintiffs’ amended complaint, regardless of the product
purchased, the market involved or the price ultimately paid.”); Newberg on Class Actions § 3:35
(5th ed. ) (“In price-fixing actions, the proposed class representative’s claims are generally held
to be typical of the class members’ claims even if there are variations in the manner in which
members of the class purchased from the defendant, variations in the kind of product purchased,
differences in price, and other factors.”). Here, the different methods for purchasing and pricing
the purchased eggs and egg products do not defeat typicality and adequacy, as the prices were all
allegedly subjected, to and affected by, the antitrust conspiracy. Moreover, Defendants offer no
coherent theory as to how these differences could create misaligned incentives between class
members and the class representatives.

Defendants asysert that some class representatives “have specific and individualized
defenses based on the bid proposal or bid house procedures at various times during the class
period.” Mem. in Opp. to DPP Class Cert. 39. However, Defeﬁdants provide no support for this
notion, and the Court concludes that these purported individualized defenses are nothing but
mere speculation, which are insufficient to defeat a finding of typicality and adequacy. See Allen
v. Holiday Universal, 249 F.R.D. 166, 181 (E.D. Pa. 2008) (“Intraclass conflicts may negate
adequacy under Rule 23(a)(4). However such conflicts must not be speculative.” (quotation
marks and citations omitted)).

Finally, the contention that class representatives lack sufficient knowledge of the facts
and theories of the case is unavailing. Defendants point to various deposition statements from
class representatives that ostensibly demonstrate that the class representatives “have no actual

knowledge of anything and are simply deferring to counsel for everything.” Mem. in Opp. to
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DPP Class Cert. 41. Defendants quote deposition testimony where the class representatives
appear to admit to having little or no firsthand knowledge of the allegations, having little or no
understanding of the lawsuit other than knowledge that the case involves a conspiracy to limit
the supply of eggs and drive the prices up, and having very limited knowledge of who the
defendants are.

But, as Plaintiffs unabashedly note, “A class representative need only possess ‘a minimal
degree of knowledge necessary to meet the adequacy standard.’” New Directions Treatment
Servs. v. City of Reading, 490 F.3d 293, 313 (3d Cir. 2007); see also In re Linerboard Antitrust
Litig.,203 F.R.D. 197, 213 (E.D. Pa. 2001) aff"d, 305 F.3d 145 (3d Cir. 2002) (“The adequacy-
of-representation test is not concerned whether plaintiff personally derived the information
pleaded in the complaint or whether he will personally be able to assist his counsel.”); Newberg
on Class Actions § 3:67 (5th ed.) (“A proposed representative’s knowledge of the case need not
be robust.”). Plaintiffs also invoke a litany of evidence establishing that the class representatives
have reviewed the complaint, understand the general nature of the allegations, and have
participated in the litigation by reviewing pleadings and discovery, searching through their own
files, providing information about the case, meeting with counsel, and sitting for depositions.
This is sufficient knowledge and participation for Rule 23 purposes.

The Court finds that Plaintiffs have demonstrated by a preponderance of the evidence that
the adequacy and typicality standards under Rule 23(a) are met.

d. Ascertainability

The Third Circuit Court of Appeals recently explained that certification under Rule
23(b)(3) 1s inappropriate where the class is not ascertainable. “The ascertainability inquiry is

two-fold, requiring a plaintiff to show that: (1) the class is defined with reference to objective
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criteria; and (2) there is a ‘reliable and administratively feasible mechanism for determining
whether putative class members fall within the class definition.”” Byrd v. Aaron’s Inc., 784 F.3d
154, 163 (3d Cir. 2015) (quoting Hayes v. Wal-Mart Stores, Inc., 725 F.3d 349, 355 (3d Cir.
2013)). “If class members are impossible to identify without extensive and individualized fact-
finding or ‘mini-trials’ then a class action is inappropriate.” Marcus, 687 F.3d at 593. Plaintiffs
must prove ascertainability by a preponderance of the evidence, and the Court is obliged to
employ the rigorous analysis applied to Rule 23. /d. The proposed method for ascertaining a
class must be supported by evidence—assurances of the ability to ascertain a class in the future
are insufficient. Carrera v. Bayer Corp., 727 F.3d 300, 306 (3d Cir. 2013).

Here, the Court finds that the class is defined with reference to objective criteria and is
ascertainable using Defendants’ transaction data and Class Members’ own purchase records.
Defendants do not contest otherwise.

IV. RULE 23(b)(3) FACTORS

To be certified, a class must not only meet the standards set forth in Rule 23(a) but also

must meet at least one of the Rule 23(b) standards. Plaintiffs here seek certification under Rule

23(b)(3), which provides that a class action may be certified if Rule 23(a) is satisfied and if:

(3) the court finds that the questions of law or fact common to class members
predominate over any questions affecting only individual members, and that a
class action is superior to other available methods for fairly and efficiently
adjudicating the controversy. The matters pertinent to these findings include:
(A) the class members' interests in individually controlling the prosecution
or defense of separate actions;
(B) the extent and nature of any litigation concerning the controversy
already begun by or against class members;
(C) the desirability or undesirability of concentrating the litigation of the
claims in the particular forum; and
(D) the likely difficulties in managing a class action.

Fed. R. Civ. P. 23.
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Rule 23(b)(3)’s requirements are commonly referred to as “predominance” and
“superiority.”

a. Predominance

“[D]esigned for situations in which class-action treatment is not as clearly called for,” the
“predominance” inquiry is a demanding one. Comcast Corp. v. Behrend, 133 S. Ct, 1426, 1432
(2013) (quotation marks and citation omitted). To assess a putative class for certification under
Rule 23(b)(3), the Court must do more than merely ask whether there are common questions of
law or fact, as it did for the Rule 23(a) commonality standard. Rather, the Court must determine
that these common questions predominate over individual questions. See Chiang v. Veneman,
385 F.3d 256, 272-73 (3d Cir. 2004) (“However, because the Rule 23(b)(3) predominance
requirements incorporate the commonality requirement of 23(a), it is possible that ‘even if Rule
23(a)’s commonality requirement is satisfied ... the predominance criterion is far more
demanding.’” (quoting Amchem Prods. v. Windsor, 521 U.S. 591, 623-24 (1997))). A Court
must “formulate some prediction as to how specific issues will play out in order to determine
whether common or individual issues predominate in a given case.” Hydrogen Peroxide, 552
F.3d at 311 (quoting /n re New Motor Vehicles Can. Exp. Antitrust Litig., 522 F.3d 6, 20 (1st Cir.

.2008)).

Here, Plaintiffs must eventually prove: “(1) concerted action by the defendants; (2) that
produced anticompetitive effects within the relevant product and geographic markets; (3) that the
concerted actions were illegal; and (4) that [Plaintiffs were] injured as a proximate result of the
concerted action.” In re Ins. Brokerage Antitrust Litig., 579 F.3d 241, 267 (3d Cir. 2009) (citing
Gordon v. Lewistown Hosp., 423 F.3d 184, 207 (3d Cir. 2005)). To put it another way, Plaintiffs

must demonstrate “(1) a violation of the antitrust laws-here, § 1 of the Sherman Act, (2)
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individual injury resulting from that violation, and (3) measurable damages.” Hydrogen
Peroxide, 552 F.3d at 311-12 (citing 15 U.S.C. § 15). At this stage, Plaintiffs must prove that
common issues predominate with respect to these elements. See id. at 311 (“If proof of the
essential elements of the cause of action requires individual treatment, then class certification is
unsuitable.” (quoting Newton v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 259 F.3d 154, 172
(3d Cir. 2001))); Marcus, 687 F.3d at 600 (“To assess predominance, a court at the certification
stage must examine each element of a legal claim “through the prism” of Rule 23(b)(3).”). Thus,
the Court analyzes each element of the antitrust claim and determines whether common issues
predominate with respect to the claims asserted.

1. Antitrust Violation

Plaintiffs must demonstrate that common issues predominate as to the question of
whether Defendants violated the antitrust laws. Plaintiffs have met this burden. The essence of
the underlying claim is that Defendants engaged in a nationwide conspiracy to restrict the supply
of eggs. Whether this can be proven will turn on evidence common to the class. Similarly,
whether such a conspiracy was illegal is a question of law common to the class.

The potential defenses are also susceptible to common proof. Defendants are likely to
argue that (1) the UEP certified program was “bona fide animal husbandry program that resulted
from the purportedly ‘independent’ work of a ‘scientific advisory’ committee;” and (2) the
conduct was immunized from the antitrust laws by the Capper-Volstead Act, which might
provide certain agricultural associations with some degree of immunity from the antitrust laws.
These defenses will succeed or fail on evidence and questions of law common to the class.
Accordingly, with respect to whether there was an antitrust violation, the questions common to

the classes predominate over questions individual to the class members.
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2. Antitrust Injury

Plaintiffs must show that it is possible to prove with common evidence that the class

members suffered an injury—or impact—from the antitrust violation. In Hydrogen Peroxide, the

Third Circuit Court of Appeals articulated it this way:

Importantly, individual injury (also known as antitrust impact) is an element of

the cause of action; to prevail on the merits, every class member must prove at

least some antitrust impact resulting from the alleged violation. In antitrust cases,

impact often is critically important for the purpose of evaluating Rule 23(b)(3)’s

predominance requirement because it is an element of the claim that may call for
individual, as opposed to common, proof. Plaintiffs’ burden at the class

certification stage is not to prove the element of antitrust impact, although in order

to prevail on the merits each class member must do so. Instead, the task for

plaintiffs at class certification is to demonstrate that the element of antitrust

impact is capable of proof at trial through evidence that is common to the class

rather than individual to its members. Deciding this issue calls for the district

court’s rigorous assessment of the available evidence and the method or methods

by which plaintiffs propose to use the evidence to prove impact at trial.

Hydrogen Peroxide, 552 F.3d at 311-12 (citations omitted).

Plaintiffs propose demonstrating antitrust impact with the following types of common
evidence: (a) Defendants’ own documents and witness testimony; (b) the characteristics of the
egg industry, described by Dr. Gordon Rausser, an expert in the field of agricultural economics,
which supposedly render the industry particularly susceptible to price manipulation and would
have had an impact on virtually every class member; (c) statistical analysis by Dr. Rausser
showing a common movement of prices over time; (d) a regression analysis by Dr. Rausser
showing that egg pricing is explained by a predominant set of common factors; and (¢) a
regression analysis by Dr. Rausser showing that prices during the conspiracy period were higher
than they would have been but for the conspiracy. The Court analyzes separately the element of

antitrust impact with respect to the shell eggs subclass and with respect to the egg products

subclass.
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i.  Shell Eggs Subclass
The Court concludes that common issues predominate with respect to whether the alleged

conspiracy had an impact on the members of the shell eggs subclass. Plaintiffs can use common
evidence to demonstrate that (a) Defendants made efforts to reduce the supply of eggs and
thereby raise the price of eggs; (b) the egg market was structured so that the alleged conspiracy
to restrict the supply of eggs, if successful, would have caused all, or virtually all, Direct
Purchaser Plaintiffs to pay higher prices than they would have absent the conspiracy; and (c) the
conspiracy was successful in raising prices. This satisfies the requirement that common issues
predominate as to antitrust impact, because the structured analysis is capable of proving that all
or virtually all class members suffered an injury caused by Defendants’ alleged anticompetitive
conduct. Cf McDonough v. Toys R Us, Inc., 638 F. Supp. 2d 461, 482-83 (E.D. Pa. 2009) (“In
other words, [to prove antitrust impact] a plaintiff must prove “three quite independent
requirements: (1) that it suffered an injury; (2) that its injury was caused by an antitrust violation;
and (3) that the injury qualifies as ‘antitrust injury.”” (citing Herbert Hovenkamp, Federal
Antitrust Policy: the Law of Competition and its Practice § 16.3¢c (3d ed. 2005))). More
specifically, the common evidence offered is capable of proving that Defendants’ anti-
competitive supply-reduction conspiracy caused an increase in the prices of eggs that affected
virtually every member of the shell eggs subclass because of the integrated and commoditized
nature of the shell eggs market.

Defendants’ Own Documents and Testimony as Common Evidence of a Conspiracy to Reduce

the Supply of Eggs
Plaintiffs have collected a detailed discovery record, common to the class, supporting

their allegations that Defendants conspired to reduce the supply of eggs. Plaintiffs rely heavily

17

35



Case 2:08-md-02002-GEKP Document 1346 Filed 11/12/15 Page 18 of 61

on contemporaneous documents from Defendants discussing the implementation of the various
supply-reduction programs, as well as on deposition testimony from key individuals associated
with Defendants. Plaintiffs also contend that Defendants’ own documents show that the
conspiracy resulted in higher prices. For example, in 2003, “UEP boasted that the success of the
UEP ‘animal welfare’ program had led to some of the highest egg product prices in history.”
DPP Mem. in Supp. of Class Cert. 68 (citing Bell Dep. Ex. 18 at BELL002761). Also, “[n]ow-
settled defendant Cal-Maine acknowledged in a public SEC filing that even small reductions in
output would result in increased prices for eggs.” Id. Defendants have not contended that this
evidence is not common to the class.

This referenced evidence is probative of whether common issues will predominate with
respect to antitrust impact, as it is probative of whether the conspiracy occurred and was
anticompetitive. There is also some indirect evidence of the effects of the conspiracy, as some
evidence shows that Defendants believed the supply-reduction programs were resulting in higher
prices. Of course, this evidence does not directly show that the conspiracy was implemented or
that Plaintiffs were injured as a result. Therefore the Court must analyze whether there is other
evidence, common to Plaintiffs, of the effects of the alleged supply-reduction program.

Shell Egg Industry Characteristics as Evidence that a Successful Conspiracy Would Have
Affected Virtually All Members of the Proposed Subclass

Plaintiffs contend that because the shell egg industry “exhibits the well-understood
characteristics that facilitate successful collusion . . . Defendants’ conspiracy would have
resulted in inflated prices to all or virtually all class members.” Id. at 69. These factors are (i) a
lack of close substitutes; (ii) Defendants’ domination of the market; (iii) high barriers to entry;

(iv) inelastic demand; and (v) ease of communication, coordination, and marketing. The Court
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finds that these alleged industry characteristics, which are supported by evidence common to the
subclass and virtually uncontested by Defendants, are probative of the extent to which a
successful supply-reduction conspiracy would have affected all, or virtually all, members of the
shell egg subclass.

There are no close substitutes for shell eggs or egg products. Eggs have unique nutritional
and functional attributes that make them difficult to replace with other products. See Rausser
Decl. 11-13 (Doc. No. 979). Dr. Rausser reviewed the economic literature and found that
potential substitutes like pork, beef, turkey, cereals, and bakery products are “poor” substitutes
for eggs. Because of the lack of close substitutes for eggs, class members could not have
systematically avoided the effects of a lower supply of eggs by obtaining a substitute for eggs,
but would instead have had to pay the increased prices of eggs. Cf In re Puerto Rican Cabotage
Antitrust Litig., 269 F.R.D. 125, 139 (D.P.R. 2010) (“Plaintiffs and other class members have
alleged and shown through circumstantial evidence that, because they had no economically |
viable substitute for the various Puerto Rican cabotage services provided by Defendants, they
paid supra-competitive prices for the services purchased.”).

There is, however, a high level of demand-side substitutability within the shell eggs
market—that is, between different grades and colors of eggs, as well as eggs from different
producers. See Rausser Decl. 15. Both the economic literature and deposition testimony supports
a finding that consumers will substitute between eggs of different grades and colors, and that
“eggs are a commodity product and eggs from one producer are interchangeable with eggs from
another producer.” See id. Defendants do not specifically contest the demand-side substitutability
of different subsets of the shell egg market. The commoditized nature of the shell egg market is

crucial to a finding that common issues predominate as to antitrust impact, because it implies that
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no increase in price would be isolated to a single subset of the egg industry. Any increase in the
price of, say, brown shell eggs, would result in substitution towards white shell eggs, thereby
increasing the price of white shell eggs as well. The commoditized nature of the shell egg
market, which is essentially uncontested by Defendants, therefore supports a finding that the
alleged conspiracy had an impact on all or virtually all class members.

Plaintiffs’ common evidence is also capable of proving that Defendants dominated the
market for eggs during the class period, which means that if Defendants acted collusively, they
would have been able to successfully restrain the supply of eggs and raise the price of eggs for
virtually every class member. Dr. Rausser notes how the U.S. egg industry has become
increasingly consolidated over the past 50 years, shrinking from around 8,000 egg producers in
1968 to only 260 in 2003. By 2004, UEP’s 200 members owned over 90% of the nation’s egg-
laying hens. 83% of the nation’s egg-laying hens were included in the UEP animal-care certified
program. At least one Defendant sold eggs in every state of the Union. Moreover, “[r]elative to
other industries, the egg industry is characterized by high barriers to entry.” Rausser Decl. 29.
Specifically, Dr. Rausser emphasized high fixed costs of starting a large, new egg laying
operation, government and industry regulations that are costly and difficult to comply with, and
the maturity and vertical integration of the industry. Dr. Rausser and Plaintiffs also argue that
any new entrants into the eggs market would have faced strong pressures to join the cartel.
According to Plaintiff’s expert, these high barriers to entry would help Defendants control prices
as applied to virtually every class member.

Because Defendants controlled such a large share of the market, and because the high
costs of entering the egg market would have prevented new producers from entering the

marketplace and undercutting the conspiracy, the collusive action of Defendants would have
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caused a widespread supply shortage that would have had an impact on all, or virtually all, class
members, as those class members could not have simply shifted (or threatened to shift) all their
purchases to producers outside the conspiracy. Thus, these characteristics of the shell egg
industry support a finding that the conspiracy affected all, or virtually all, class members.

Plaintiffs next point to the inelastic demand for eggs with respect to price—that is, the
demand for eggs by consumers is largely insensitive to changes in the price of eggs. If a 1%
increase in the price of a product results in a 1% decrease in the amount sold, the price elasticity
of demand is -1.0. The demand is said to be inelastic where, to explain with an example, a 1%
increase in the price of eggs will not result in a 1% or more decrease in the amount of eggs
sold—that is, the price elasticity of demand will be lower in magnitude than -1.0 (i.e., the price
elasticity of demand will be between -1.0 and 0). Dr. Rausser cites “[nJumerous academic studies
[that] have found that the demand for eggs is inelastic.” Rausser Decl. 33. Estimates for the price
elasticity of demand for table eggs range from -0.02 to -0.17, which is “considered highly
inelastic.” Id. at 33. As an easy-to-understand, candid expression of the inelasticity of demand
for shell eggs, Plaintiffs also point to Defendants’ statements, such as a statement by the
President of Defendant Midwest Poultry Services, Bob Krouse, in an industry publication that
“[w]e sell as many eggs at $1.70 as we do as 65 cents.” DPP Mem. in Supp. of Class Cert. 72.
Further, because demand for eggs is inelastic with respect to price, “small changes in supply can
lead to large changes in price.” Rausser Decl. 34. A UEP representative allegedly wrote that
“[t]he domestic demand for eggs is very inelastic and an adjustment in quantity will result in an
effect on price at least five times that in quantity.” Id.

This characteristic of the shell egg industry further supports Plaintiffs’ position that a

supply-reduction conspiracy would have led to higher prices across the class, as the inelastic
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demand for eggs shows that class members would not have frustrated the conspiracy’s efforts by
buying significantly fewer eggs. Rather, Defendants would have been able to reduce the supply
of eggs and yet earn increased profits because class members would still demand the same
amount of eggs at the increased prices caused by the conspiracy.

Finally, Plaintiffs point to the ease of communication, coordination, and marketing that
UEP provided. Without enforcement mechanisms, producers might have tried to benefit from the
conspiracy’s efforts while not implementing the conspiracy’s policies themselves. The open
communication, coordination, and marketing between and among the conspirators allowed them
to adjust supply as one. This is, Dr. Rausser notes, crucial to a successful conspiracy, because it
prevents buyers from finding producers willing to “cheat” and divert from the supply reductions
mandated by the conspiracy. This is probative of a common impact here because Defendants
could ensure that their supply reduction programs were implemented across the industry, and
therefore class members could not have avoided the effects of any conspiracy by buying from
“cheating” producers who were diverting from the supply-reduction programs implemented by
Defendants.

The characteristics of the shell egg industry described above are essentially uncontested
by Defendants. The Court finds that they are highly probative of the extent to which the alleged
conspiracy, if shown to be successful, would have affected virtually every member of the
proposed shell eggs subclass.

Statistical Analysis Corroborating Economic Linkage of Shell Egg Prices As Further Evidence
that a Successful Conspiracy Would Have Affected Virtually Every Class Member

Plaintiffs also offer statistical evidence of how the alleged conspiracy would have had an

impact on all subclass members. Plaintiffs offer the statistical analyses of Dr. Rausser, who
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analyzed both (i) the extent to which the prices of eggs move commonly across regions, types,
and other characteristics; and (ii) whether egg pricing is predominantly explained by a common
set of factors. These analyses confirm the industry characteristics observed by Dr. Rausser by
showing that the shell egg industry is interconnected so that any increase in price affecting one
subset of the class would have been corrected for by substitution effects. In other words, this
analysis corroborates that “as expected for the economics of demand-side and supply-side
substitutability, prices across different types of shell eggs and egg products, and across different
regions, move commonly over time.” Rausser Decl. at §1.

Defendants contest this analysis on various grounds. First, they criticize Dr. Rausser’s
analysis for relying on “visual inspection” of graphs of prices, as opposed to a more rigorous
methodology. Id. at 9. However, this criticism appears to have been abandoned due to Dr.
Rausser’s Reply Declaration’s use of statistical analysis to confirm the visual inspection’s
conclusions. See Rausser Reply Decl. 33-34 (Doc. No. 1059). Second, Defendants criticize Dr.
Rausser’s use of averages, because averages “by their very nature mask individual differences
between purchasers and preclude the ability to determine any impact on any of the plaintiffs.”
Mem. in Supp. of Mot. to Exclude Dr. Rausser 9 (Doc. No. 1032). Third, they criticize Dr.
Rausser’s co-movement analysis because it is “meaningless.” They argue that prices can co-
move even if not commonly affected by an event, and that the comparisons Dr. Rausser makes
(such as comparing prices based on geography, type, and so forth) are meaningless because they
do not “fit” the theory of the case.

Plaintiffs counter that “Dr. Rausser is not offering co-movement as a means, by itself, to
show impact on all or virtually all class members. Rather the finding of co-movement is one of

several bases . . . that support a finding of common impact because they tend to show that there
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is no subgroup of class members that would have been able to systematically avoid the impact of
the conspiracy.” Mem. in Opp. of Mot. to Exclude Dr. Rausser 12 (Doc. No. 1058). Dr. Rausser
describes the utility of his co-movement analysis as “support[ing] my conclusion regarding a
nationwide market for eggs and egg products, as the prices of eggs and egg products are related
to each other, irrespective of differences in grade, size, color, egg product type, and so on.
Second, the analysis supports that if the Defendants had market power in such a market . . . then
their actions to restrict supply would have caused common price increases, again irrespective of
differences in grade, size, color, egg product type, and so on.” Rausser Reply Decl. 27.

Defendants’ expert, Dr. William C. Myslinski, contests Dr. Rausser’s methods and
conclusions. Dr. Myslinski explains that using averages can “hide substantial variation across
individual cases, which may be key to determining whether there is common impact.” Myslinski
Decl. 25. Dr. Myslinski then goes on to demonstrate how these averages hide wide variations in
the prices actually paid in individual transactions. Id. at 26-27. By averaging these transactions to
arrive at an average price, the data could be hiding the true cause of the co-movement—suppose
that, say, only large eggs were changing in price nationwide and that the prices of small and
medium eggs were unchanged. Using Dr. Rausser’s analysis, that could make it look like the
prices of all eggs, including small and medium eggs, co-move in different regions of the country.
This could, Dr. Myslinski argues, hide that the prices paid by individual buyers do not display
co-movement. /d. at 28. Dr. Myslinski then demonstrates how some sets of prices do not exhibit
co-movement, such as between the prices of eggs sold by Michael Foods and those sold by
Daybreak. Id. at 25-39.

Plaintiffs counter that Defendants are merely speculating about how averaging hides

differences among individual buyers. Dr. Rausser contends that Dr. Myslinski’s hypotheticals of
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how averages can hide co-movement are contrary to the structure of the egg industry“ and,
further, that Dr. Myslinski’s examples of a lack of co-movement can be explained by the small
sizes of the samples tested. By including the data of multiple defendants, contends Dr. Rausser,
the co-movement again reappears.

As with the evaluation of the co-movement analysis presented by the Indirect Purchasers
Plaintiffs, the Court recognizes the limited value Dr. Rausser’s co-movement analysis. True, the
co-movement analysis is conducted at a high level of averaging and across wide swaths of class
members. As Defendants note, averages “by their very nature mask individual differences
between purchasers.” Mem. in Supp. of Mot. to Exclude Dr. Rausser 9. Nonetheless, the co-
movement analysis has value because it is probative of the extent to which different subsets of
the market are related. That is, the co-movement analysis confirms that the various segments of
the market for eggs are subject to the same price movements as the overall market for eggs. The
implication of this, when considered in conjunction with Dr. Rausser’s finding of a nationwide
market for eggs with high levels of substitution between different types of eggs and regions of
the nation, is that events that effect one set of eggs, will, typically, affect to some degree all other
sets of eggs. See Michelle M. Burtis & Darwin V. Neher, Correlation and Regression Analysis in
Antitrust Class Certification, 77 Antitrust L.J. 495, 512 (2011) (“A measured price correlation
that is due to the economic linkage effect indicates that a factor that impacts only one of the

prices will lead to an impact on the other of the prices because there are economic relationships,

! For example, Dr. Rausser criticizes the hypothetical that the change in the price of
large eggs would mask the fact that the prices of small and medium eggs have not changed. He
argues that the data and evidence (including Dr. Myslinski’s own deposition testimony) show
that consumers will quickly switch to small or medium eggs if the price of large eggs jumps up,
which means that a significant disequilibrium in price among various sized eggs is impossible.
See Rausser Reply Decl. 32.
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such as substitution relationships between the products. . . . If a measured price correlation
captures an economic linkage effect, then the correlation is potentially relevant to the analysis of
common impact.”); see also Rausser Reply Decl. 26 n.45 (citing support for this proposition). As
a pair of commentators have explained:

[I]n order for a correlation analysis to be potentially relevant to class certification,

there must be an investigation, or analysis, of the reasons for the observed

correlation. . . . An economic linkage may exist between two price series because,

for example, the products are substitutes. When the price of one product

increases, the demand, and thus the price, of its substitute increases. . . . It might

be possible, in certain circumstances where such substitution relationships are

integral to price determination, to establish impact using common proof because

proof of impact on purchasers of the first product is, via consumer substitution,

proof of impact on purchasers of the second product.
Burtis & Neher, supra, at 498. Here, the structure of the egg industry is informative as to
whether the alleged conspiracy would have affected all or virtually all class members because, if
the market for eggs was as integrated as Dr. Rausser’s analyses suggest, and if the demand-side
substitution in the industry was as pervasive as Dr. Rausser opines that it was, see Rausser Decl.
15 (citing economic literature), then the conspiracy’s impact would have been felt across the egg
industry and would have resulted in higher prices for virtually every direct purchaser of eggs.

The extent to which common factors predominate as to pricing in the egg industry is
further confirmed by Dr. Rausser’s “common factors” regression, a “reduced form pricing
regression” in which Dr. Rausser analyzed how various exogenous factors (i.e., external factors

like the price of grain and gasoline) affect the price of eggs. Dr. Rausser analyzed Defendants’

transactional data and found that common exogenous factors explained over 60% of the pricing

26

44



Case 2:08-md-02002-GEKP Document 1346 Filed 11/12/15 Page 27 of 61

of eggs and egg products.'? Those common factors include “product characteristics, product
packaging, supply costs, customer size, customer type, brand label, and seasonality.” DPP Mem.
in Supp. of Class Cert. 73 (quoting Rausser Decl. 82). In his initial Declaration, Dr. Rausser’s
regressions were based on 32.7 million shell egg transactions and 1 million egg products
transactions between 1997 and 2013. From these transactions, Dr. Rausser was able to measure
the effect of, for example, the price of gasoline on the price of eggs. If the egg market were not
highly integrated and standardized—i.e., if individual purchasers bought at prices set by
individual factors—then such a model explaining the pricing of eggs would not be possible, as
individualized pricing factors would overwhelm the explanatory value of any common pricing
factors. See Paul A. Johnson, The Economics of Common Impact in Antitrust Class Certification,
77 Antitrust L. J. 533, 535 (2011) (“At the most basic level, I argue that, in antirust cases, the
legal standard should be analyzed (at least in part) with the assistance of economic analysis
addressing the following question: Are prices paid by putative class members determined in a
common way?”).

Defendants argue that Dr. Rausser’s model is flawed because their expert, Dr. Myslinski,
ran Dr. Rausser’s regression on various subsets of the data and found inconsistent results. To put
it simply, Dr. Rausser’s regression was based on all the transactions of all the Defendants for
which he had data. Dr. Myslinski tested this regression by seeing if it would apply to just one

certain Defendant’s transactions. Dr. Myslinski found that even though Dr. Rausser’s regression

12 Tn particular, Dr. Rausser’s models in his initial Declaration had an “R-squared”—a
statistical measure of the fitness of a model to the data—of 65% for shell eggs and 66% for egg
products. In his Reply Declaration Dr. Rausser made several supposedly small adjustments to his
models that altered the R-squared values slightly. For example, by including “income” as a
Demand variable, Dr. Rausser’s R-squared for shell eggs stayed the same but his R-squared for
egg products fell to 62%.
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implies that an increase in gasoline prices would increase the price of eggs (which is to be
expected), when one tests this regression using just Daybreak’s transactions, one sees that the
model suggests an increase in gasoline prices would actually decrease the price of eggs. Dr.
Myslinski found other curiosities by running the regression on subparts of Dr. Rausser’s model’s
data, such as, for example, the regression’s suggestion that “corn prices had 68 times the effect
on shell-egg prices in the benchmark period than they did over the benchmark and alleged
conspiracy periods combined.” Mem. in Opp. of DPP Class Cert. 30. Moreover, assert
Defendants, when running the regression on individual Defendants’ data, the overcharge
estimates vary from defendant-to-defendant, and one overcharge estimate is negative, implying a
lack of antitrust impact. See id.

Plaintiffs counter that these curious results demonstrated by Dr. Myslinski are the product
of inappropriate “data mining,” which “involves applying a model to arbitrary subsets of the
transactional data without an economic theory for selecting such subsets.” DPP Reply Mem. in
Supp. of Class Cert. 30 (Doc. No. 1060). As Dr. Rausser explains, “traditional statistical tests
become unreliable under relentless searching to find patterns in data that may merely be the
product of chance. Because data mining does not help distinguish between whether a pattern in
the data is the result of pure chance or a hypothesis that is relevant to the case, it becomes
irrelevant that any results found are statistically significant.” Rausser Reply Decl. 96. Further, by
narrowing the amount of data, Dr. Myslinski necessarily makes the regression more unstable and
unreliable.

The Court does not find Dr. Myslinski’s criticisms of Dr. Rausser’s model sufficiently

13

convincing to derail class certification at this time. Dr. Myslinski’s “sensitivity analysis”

involved applying Dr. Rausser’s model to isolated subsets of the data. A sensitivity analysis is

28

46



Case 2:08-md-02002-GEKP Document 1346 Filed 11/12/15 Page 29 of 61

“[t]he process of checking whether the estimated effects and statistiéal significance of key
explanatory variables are sensitive to inclusion of other explanatory variables, functional form,
dropping of potentially out-lying observations, or different methods of estimation.” Jeffrey M.
Wooldridge, Introductory Econometrics: A Modern Approach 845 (4th ed. 2009). That is, a
sensitivity test looks to determine whether any one factor or variable is driving the observed
results in the model—whether the model is “sensitive” to the exclusion of one variable. For
instance, one might test whether removing the variable of gasoline prices significantly
diminishes the reliability of Dr. Rausser’s common factors regression or whether removing Cal-
Maine transactions significantly diminishes the reliability of the regression. That is not what Dr.
Myslinski did, however. Rather, Dr. Myslinski removed all transaction data except for one subset
of the data. At the hearing, Dr. Myslinski could not provide support from the econometric or
statistical literature for this form of a sensitivity analysis. See Tr. Hr’g 3/11/15 175:7-13."
From the perspective of the Court, a model that purports to describe the pricing of eggs
over 32.7 million transactions will not necessarily describe, in a useful way, the pricing of each
of its subparts in isolation. The factors in a regression model derive their meaning because of
how the data as a whole interacts with respect to these factors. When measuring an isolated

subset of the data, those interactions are neglected which can lead to results that appear

1 Dr. Myslinski cited a book for the proposition that “if excluding a group such as a
country or a firm or a time period drastically affects the results, this should be reported.
Particularly, this type of robustness check will help detect whether the results are driven by one
small part of the sample as opposed by the whole sample.” Tr. Hr’g 3/11/15 175:7-13. Dr.
Myslinski’s approach is not the same as that advocated in the book. The approach advocated by
the book is for a traditional sensitivity test—i.e., removing one element of a model at a time. Dr.
Myslinski removed far more than one element of the model at a time, instead excluding all
elements of the model except for the single subset of the model he wanted to test. See id. at
177:9-14 (cross examination of Dr. Myslinski) (testifying that “I have excluded . . . all of the
other customers except for the ten largest retail customers to see if the model is affected.”).
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contradictory. See, e.g., Andrea Saltelli ef al., Global Sensitivity Analysis: The Primer 42 (2008)
(describing “[pliecewise sensitivity analysis, such as when investigating one model compartment
at a time,” as a “possible pitfall[] for a sensitivity analysis” that “can lead to type II errors if
interactions among factors of different compartments are neglected.”); see also In re Air Cargo
Shipping Servs. Antitrust Litig., No. 06-1175,2014 WL 7882100, at *16 (E.D.N.Y. Oct. 15,
2014) report and recommendation adopted, 2015 WL 5093503 (E.D.N.Y. July 10, 2015) (“The
true question is whether Kaplan observed reliable principles and methods to estimate these sub-
regressions. As already discussed, the defendants and their experts admit that these sub-
regressions cannot be relied upon to accurately estimate which class members were and were not
impacted.”); Air Cargo, 2014 WL 7882100, at *17 (“[TThe court is not persuaded that Kaplan’s
sub-regressions are particularly compelling (first, because they are fundamentalfy mis-specified,
and second, because some degree of intra-class variability is permitted under both the antitrust
laws and Rule 23) . .. .”). But putting aside these lay observations from the Court, the Court did
not find Dr. Myslinski’s “sensitivity analyses” persuasive because, when challenged, Dr.
Myslinski could not support his contention that his sensitivity analyses were appropriate and
instructive as to any flaws or biases in Dr. Rausser’s model."

Conclusion As to Whether a Successful Conspiracy Would Have Affected Virtually Every Class

Member

'* Additionally, Defendants criticize Dr. Rausser’s regression model for finding an
inverse relationship between price and population, whereby if the population increases, the price
for eggs, according to the model, decreases. But this counterintuitive result appears to be
satisfactorily explained by the degree to which population is also related to other variables in the
model. See Rausser Decl. 86 n. 310; see also In re Polyurethane Foam Antitrust Litig., No. 1:10
MD 2196, 2014 WL 6461355, at *37 (N.D. Ohio Nov. 17, 2014) (making a similar finding about
counterintuitive coefficients in a regression model).
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Dr. Rausser’s industry analysis demonstrates that a supply-reduction conspiracy could
have succeeded in the shell egg market largely because it would have affected shell egg buyers
across-the-board. If certain egg buyers could have avoided the conspiracy, say, by purchasing
substitutes for eggs, the conspiracy would not have succeeded because all rational egg buyers
would have taken those steps to avoid the conspiracy. But Dr. Rausser’s analysis reveals that egg
buyers could not have avoided the conspiracy, making the industry susceptible to precisely the
type of conspiracy alleged here. Dr. Rausser shows that “one way or another, every egg produced
impacts prices.” Rausser Decl. 15 (quoting Don Bell, an egg industry analyst, in an exhibit
marked BELL002381-406, at 384). Dr. Rausser’s industry analysis was corroborated by his
statistical analysés of the extent to which egg pricing patterns are similar across products and
geographic regions. Moreover, a common set of supply and demand factors predominate in the
pricing of eggs and those factors can be measured and accounted for. Thus, Dr. Rausser’s
industfy analysis and statistical analysis supports a finding that a successful supply-reduction
conspiracy would have had an impact on the entire egg industry—i.e., virtually all class
members.

Plaintiffs have thus shown (a) that a conspiracy occurred (using documentary evidence);
and (b) that if the conspiracy had its desired effect, it would have affected virtually every
purchaser in the industry because of the structural characteristics of the egg industry. This leaves
one step in showing that antitrust impact is capable of proof using common evidence—showing,
using evidence common to the class, that the coﬁspiracy had its desired effect and increased
prices.

Regression Model as Evidence that Shell Egg Prices were Higher During the Conspiracy Period

Than They Would Have Been But For the Conspiracy
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Dr. Rausser employed his “common factors” regression model to demonstrate that the
conspiracy succeeded in increasing the price of eggs. Dr. Rausser divided his model into a
benchmark period (1997 to September 2000) and a conspiracy period (September 2000 to the
end of December 2013). September 2000 was selected as the beginning of the conspiracy period
because in September 2000, “UEP assumed the management of United States Egg Marketers
(USEM) primarily for the purpose of coordinating industry-wide export shipments,” and “the
UEP Scientific Committee published recommendations for animal welfare guidelines that
included recommendations to reduce cage density by providing a minimum of 67-86 square
inches of cage space per bird.” Rausser Decl. 89. Dr. Rausser assigned an “overcharge indicator”
valued at “one” for all transactions during the class period and “zero” for all transactions during
the benchmark period. See id. at 91. This indicator allowed Dr. Rausser to measure the “effect”
of the conspiracy period by examining how prices were affected when the indicator value was
“one” and not “zero.” To put it more simply, Dr. Rausser controlled for all the “common factors”
affecting price and determined whether, all else being equal, prices were higher during the
conspiracy period than during the benchmark period. Dr. Rausser found (in his initial
Declaration) that conspiracy period prices were, on average, 19.3% higher than benchmark
period prices for shell eggs. What this implies is that something outside the measured supply and
demand factors caused the prices of eggs to be higher during the conspiracy period than they
were during the benchmark period.

Plaintiffs and Defendants dispute whether the Court can infer that this “something”
causing the inflated prices from 2000-2013 was the effect of the supply-reduction conspiracy.
Plaintiffs argue that the Court can look to the documentary evidence of the conspiracy and the

factors controlled for in the model and conclude that the price increase is attributable to the
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conspiracy. Plaintiffs argue that they need not measure the supply of eggs themselves, as (a) the
documentary evidence shows a conspiracy designed to reduce the supply of eggs; and (b) Dr.
Rausser’s model accounts for the factors other than a conspiracy that could have affected the
price of eggs. In the other words, because Dr. Rausser measured how normal supply and demand
factors affect the price of eggs and controlled for those effects, the remaining observed increase
in price must be attributable to a reduction in supply.

Defendants, for the most part, do not quibble with the logic of Plaintiffs’ theory. Instead,
they argue (a) that under the Supreme Court’s decision in Comcast Corp. v. Behrend, Plaintiffs
must measure first the decrease in the supply of eggs and then the price effect; and (b) that the
price effect is overstated because of certain missing factors in Dr. Rausser’s model. The Court
declines to accept either of these arguments.

According to Defendants, Comcast requires that Plaintiffs first measure the extent to
which Defendants’ actions decreased the supply of eggs and then measure the effect on the price.
Plaintiffs argue that Defendants are reading Comecast too broadly and that their model is directly
tied to their theory of liability. Plaintiffs contend that the evidentiary record shows a conspiracy
to constrain the growth of supply, so their model need not prove that the conspiracy occurred.
Rather, the model’s purpose is to measure the extent to which the conspiracy caused prices to go
up—i.e., measuring the impact, if any, on class members. See Rausser Reply Decl. 66
(“Moreover, such an analysis of supply is unnecessary, if one can reliably analyze pricing, in
conjuncture with the detailed discovery evidence that the Defendants did act to reduce supply
and the industry characteristics . . . which determine that such actions would have been
successful and would have increased prices. Analyzing prices is sufficient because . . . price and

quantity are co-determined by supply and demand.”). Moreover, Plaintiffs argue, Dr. Rausser’s
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model does, in fact, measure the conspiracy’s effect on supply because it measures the effects of
the conspiracy on price, which is determined by supply and demand. Where demand is inelastic,
as with eggs, price will be primarily determined by supply (inversely—supply goes up and price
goes down).

The Court agrees with Plaintiffs’ analysis of the requirements of Comcast and the
efficacy of their model. In Comcast, the plaintiffs sought to certify a class of Comcast
subscribers under Rule 23(b)(3) seeking damages for alleged violations of the federal antitrust
laws. See 133 S. Ct. at 1429-30. The plaintiffs proposed four theories of antitrust impact, but
only one was certified as appropriate for class treatment by the district court. /d. at 1430-31. The
plaintiff’s expert, however, had designed a regression model that calculated the damages from all
four theories of impact and could not isolate the damages attributable to the sole theory of impact
suitable for class treatment. Id. at 1431. The district court certified the class despite the
limitations of the damages model, but the Supreme Court reversed. Id. The Supreme Court held
that the district court erred in finding that the proposed damages model could demonstrate Rule
23(b)(3) predominance. Id. at 1432. The Supreme Court reasoned that the district court should
have resolved the challenges to the damages model, even where those challenges required an
inquiry into the merits and that the model’s inability to isolate the damages attributable to the
sole theory of impact suitable for class treatment was fatal to a finding that common issues
would predominate. Id. at 1433-35. Comcast “turn[ed] on the straightforward application of
class-certification principles,” because the regression model was the plaintiffs’ sole methodology
for demonstrating that antirust impact and damages could be proven using common evidence,
and that regression model could not attribute the impact and damages found by the model to the

theory of liability proper for class treatment. See id.
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Notably, however, in Comcast, all four proposed theories of liability were alleged to have
caused an antitrust impact. Although only one theory of impact was found suitable for class
treatment, those other three theories of liability were still viable theories that were part of the
alleged conduct of Comcast. See id. at 1431 n.3 (“The District Court did not hold that the three
alternative theories of liability failed to establish antitrust impact, but merely that those theories
could not be determined in a manner common to all the class plaintiffs.”). Understanding this
posture of Comecast is a key to understanding its holding.

Because of this posture, the plaintiff’s model in Comcast could not reliably demonstrate
impact to the class from the theory advanced by the class. In order for the plaintiffs’ model in
Comcast to provide any probative evidence of antitrust impact or damages as to the sole theory
found appropriate for class treatment, the model would have needed to have been able to isolate
that single theory’s effect from the effects of the three theories not suitable for class treatment.
Otherwise, there was no evidence that any particular class member was actually affected by that
sole liability theory pursued by the class, because any damages found by the model might simply
be attributable to the three theories as to which individualized issues predominated. Thus, the
model could not determine whether the theory suitable for class treatment caused the damages
found by the model. Once the model was found unreliable in isolating the impact attributable to
the class’s theory, an individualized inquiry would have been necessary to untangle the class’s
theory from the other three theories in order to actually determine whether any particular class
member was affected by the class’s theory. Similarly, in order to achieve a reasonably accurate
measure of dame;ges, one would have needed to determine, individual-by-individual, which of

the four harms affected which class members and by how much.
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Here, the posture of the case is different from Comecast, because none of the alleged
means of reducing the supply of eggs have been found inappropriate for class treatment. In other
words, this case is in the realm contemplated by the Supreme Court when it reasoned that “[t]his
methodology might have been sound, and might have produced commonality of damages, if all
four of those alleged distortions remained in the case.” Id. at 1434, Defendants would have it that
Plaintiffs must, at this stage, disaggregate each alleged anticompetitive action and isolate its
effect. Such a requirement, Defendants argue, is the only way to ensure that the Court does not
face the same difficulties that arose in Comcast—that is, “[i]f one or more modes of challenged
conduct are found to be lawful, Dr. Rausser’s damage model . . . becomes entirely useless, as did
the damage model in Comcast.” Defs. Post-Hr’g Mem. 5 (Doc. No. 1157). But Comcast does not
stand for the broad proposition Defendants ascribe to it. Although the Court must engage with
the merits of the case when they weigh upon the Court’s analysis of Rule 23, the Court must not
engage in “free-ranging merits inquiries at the certification stage.” Amgen, 133 S. Ct. at 1194-95.
Here, Defendants’ proposed disaggregation requirement is based on hypotheticals that the Court
has no basis to consider at this moment, as there was no argument at the class certification stage
from Defendants that any disaggregated part of the alleged conspiracy should be found lawful or
otherwise incapable of common proof. Defendants nevertheless assert that because “now is the
time to demonstrate compliance with Rule 23,” the Court should refuse certification because of
the possibility that some conduct that Dr. Rausser included in his damages measurement will be

found to relate to “damages” ultimately held to be unrecoverable.'’ But Defendants are asking

15 Not just any adverse ruling would threaten Plaintiffs’ ability to demonstrate antitrust
impact and damages using Dr. Rausser’s model. A ruling that certain conduct did not occur, or
did not actually affect the supply of eggs and thereby affect the price of eggs, for example, would
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the Court to do more than ensure compliance with Rule 23—Defendants ask the Court to ensure
that compliance with Rule 23 will withstand any possible development moving forward. That is
not what Comecast required, as implied by the Supreme Court’s note that the plaintiffs’
methodology in Comcast “might have been sound . . . if all four of those alleged distortions
remained in the case.” Id.; see also Dial Corp. v. News Corp., No. 13-6802 2015 WL 4104624,
at *8 (S.D.N.Y. June 18, 2015) (“Because the Court declines to reject any of the theories of
anticompetitive injury set forth in the Complaint, Plaintiffs’ damages model is consistent with
Comcast). That is, likewise, not what Rule 23 requires as Rule 23(c)(1)(C) provides that “[a]n
order that grants or denies class certification may be altered or amended before final
judgment”—such a provision would have little utility if the Court had to ensure that a class
certification ruling could withstand any potential future developments in a case. The Court
would, under Defendants’ reading of Rule 23, need to determine not just that common issues are
likely to predominate over individual ones, but that Plaintiffs have indeed proven the merits of

every aspect of their case, such that no development in the case could threaten the initial decision

not bias Dr. Rausser’s findings because his model measures conduct that, in fact, had an impact
on the price of eggs. Only if (a) certain conduct were found to have occurred; and (b) that
conduct had an impact on the price of eggs; but (c) that conduct was not legally cognizable vis-a-
vis the class, would Dr. Rausser’s model potentially face a Comcast problem. Such a scenario is
not before the Court at this stage.

Admittedly, Plaintiffs certainly run the risk of decertification should Dr. Rausser’s model
not be flexible enough to accommodate future developments in the case. Dr. Rausser has asserted
that “Defendants’ alleged conspiracy in this case involved acts that were all designed to serve the
same purpose (i.e., to increase prices) and to complement one another. Therefore it is appropriate
to consider the combined effect of these acts on prices—i.e., the overall effect of the alleged
conspiracy on prices.” Rausser Reply Decl. 25. This contention that Defendants’ actions are
complementary and should not be disaggregated might suggest a difficulty in maintaining a class
action should some part of those complementary actions be found lawful. Disentangling a knot
of complementary conduct to remove the thread of the lawful conduct might prove beyond even
the apocryphal capabilities of Alexander the Great, not to mention the impossibility of
unscrambling the eggs in an omelet.
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on certification of the class. Class certification is not such a free-ranging inquiry. Rather, as
Defendants noted, now is the time to consider whether the requirements of Rule 23 have been
met. The Court must consider the record before it and, based on that record, “formulate some
prediction as to how specific issues will play out in order to determine whether common or
individual issues predominate.” Hydrogen Peroxide, 552 F.3d at 311.

Plaintiffs have shown that common evidence is capable of demonstrating that Defendants
engaged in a series of complementary supply-reducing actions as part of a conspiracy to increase
the price of eggs. Dr. Rausser has measured whether that conspiracy was successful in increasing
the price of eggs. His model fits the theory of liability and satisfies Comcast. Cf. First Data
Merch. Servs. Corp. v. SecurityMetrics, Inc., No. 12-2568, 2014 WL 6871581, at *11 n.27 (D.
Md. Dec. 3, 2014) (distinguishing Comcast and rejecting the argument that the plaintiffs “failed
to properly disaggregate the damages as they related to the various individual counterclaims,”
because “there has been no ruling on the various motions for summary judgment and all of the
relevant theories still remain at issue in the case.”). Defendants have not given the Court reason
to predict that certain actions within this alleged conspiracy will be found to have occurred but
be unrecoverable and that Plaintiffs will not be able to accommodate such a development.

Plaintiffs have shown that Dr. Rausser’s model is reliable enough in attributing the
damages found in Dr. Rausser’s model to the conspiracy. Courts frequently recognize that
“regression analysis can be used to isolate the effect of an alleged conspiracy on price, taking
into consideration other factors that might also influence price, like cost and demand.” In re
Aftermarket Auto. Lighting Products Antitrust Litig., 276 FR.D. 364, 371 (C.D. Cal. 2011)
(quoting In re Plastics Additives Antitrust Litig., No. 03-2038, 2010 WL 3431837, at *15 n.13

(E.D. Pa. Aug. 31, 2010)). Dr. Rausser’s model controls for the majority of the factors that
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determine pricing in the eggs industry, thereby allowing him to measure the isolated effect of the
supply-reduction conspiracy perpetrated by Defendants. The Court rejects the broad notion that
the failure to measure the supply effects of the conspiracy—separate and apart from the price
effects of the conspiracy—alone defeats the reliability of the model. Antitrust impact and
damages are ultimately concerned with whether plaintiffs paid higher prices. Plaintiffs have
shown here that Defendants sought to achieve higher prices by restricting supply. The
documentary evidence presented is sufficient to prove that Defendants undertook the supply-
reduction programs alleged. What remains is a question as to whether that conspiracy affected
prices. To prove that the conspiracy affected prices, an analysis such as the one conducted by Dr.
Rausser is appropriate, because a supply reduction program, if successfully implemented, will be
reflected in the prices paid by consumers—which is why restricting output equates to fixing
prices. See Gen. Leaseways, Inc. v. Nat’l Truck Leasing Ass’n, 744 F.2d 588, 594-95 (7th Cir.
1984) (“An agreement on output also equates to a price-fixing agreement. If firms raise price, the
market’s demand for their product will fall, so the amount supplied will fall too—in other words,
output will be restricted. If instead the firms restrict output directly, price will as mentioned rise
in order to limit demand to the reduced supply. Thus, with exceptions not relevant here, raising
price, reducing output, and dividing markets have the same anticompetitive effects.”) cited with
approval in California Dental Ass'nv. F.T.C., 526 U.S. 756, 777 (1999); see also Linerboard,
305 F.3d at 159 (“[T]he corrugated sheets and boxes contain linerboard that was subject to an
agreement on output, which is equivalent to a price-fixing agreement.”).

Defendants’ attempts to decouple the observed price increases from the alleged output
restriction do not convince the Court that Dr. Rausser’s model is incapable of demonstrating

antitrust impact using classwide evidence. Dr. Myslinski used Dr. Rausser’s overcharge
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regression to attempt to estimate but-for flock size (i.e., Dr. Myslinski took Dr. Rausser’s
regression, which had used a set of common factors to demonstrate what the price of eggs should
have been absent conspiracy behavior, and used the regression to estimate what the quantity of
eggs would have been with conspiracy behavior). Dr. Myslinski contends that this analysis
revealed that the quantity of eggs was actually higher than the model projects it should have been
absent conspiracy behavior. Dr. Myslinski also contends that his results have extraordinarily high
R-squared values, meaning that his regression is highly reliable (his R-squares were above 0.95,
whereas Dr. Rausser’s was .65). But the Court does not find this analysis convincing. The Court
notes Dr. Rausser’s criticism of Dr. Myslinski’s use of the overcharge regression to measure the
impact of the conspiracy on flock size. See generally Rausser Reply Decl. 72-77. As Dr. Rausser
explains, Dr. Myslinski’s model uses a different set of data, is based on very few data points, and
is an inappropriate application of a pricing model to quantity.” Rausser Reply Decl. 75. Dr.
Rausser notes that his model included various attributes of eggs that would affect price, but not
quantity (such as comparing brown and white eggs, etc.). Dr. Rausser also explains that Dr.
Myslinski failed to account for certain important events and factors (such as the alleged
anticompetitive exports of eggs, which Dr. Myslinski included as part of the “quantity” of eggs,
even though they properly should have been excluded) and that the small number of data points
in Dr. Myslinski’s regression (203 data points compared to Dr. Rausser’s millions of data points)
makes the results unreliable. Comparing R-squared values, moreover, would be misleading here
because the dependent variables differ. See Rausser Reply Decl. 76. Second, the model becomes
highly unreliable once organic eggs (which are outside the class definition) and exported eggs

are removed from Dr. Myslinski’s model. See id.
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Defendants will certainly be able to argue at summary judgment or at trial that the alleged
conspiracy here was not successful in restricting supply and therefore that the observed price
increase in Dr. Rausser’s model is not attributable to the conspiracy. But that is a common
question as to the merits of Plaintiffs’ claims. The key question for the Court now is whether the
model is not a reliable means of proving the impact of the conspiracy on the class.

Defendants additionally argue that Dr. Rausser’s model is not a reliable means of proving
impact because (a) the benchmark period data is sparse a;1d unrepresentative; (b) Dr. Rausser
failed to consider that cage space would have increased even absent the conspiracy; and (c) Dr.
Rausser failed to account for other important determinants of egg prices, such as consumer
income, dietary demand trends, and avian disease.

Defendants arguments against the reliability of Dr. Rausser’s model are unavailing at
present. Defendants argue that Dr. Rausser’s regression is flawed because the benchmark period
(i.e. the “normal” years against which he compares the conspiracy years to see if the price of
eggs was inflated—here, 1997-2000 is the benchmark) is allegedly also tainted by some anti-
competitive conduct. As Plaintiffs point out, however, if anything, any anticompetitive activity
during the benchmark period would make Dr. Rausser’s results conservative. Either Defendants
were engaged in anti-competitive conduct in the benchmark period, making Dr. Rausser’s model
an underestimate of the effect of the conspiracy, or the Defendants were not engaged in anti-
competitive conduct and the flaw disappears. This “flaw” of Dr. Rausser’s model therefore is of
little help to Defendants. The Court also finds unpersuasive Defendants’ arguments about the
extent to which the benchmark period was “tainted” with anticompetitive conduct. Although
Plaintiffs allege that some anti-competitive conduct began during the benchmark period,

Defendants acknowledge that the earliest of these allegations pertains to March 1999, towards
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the end of the benchmark period. See Defs. Mem. in Opp. to DPP Class Cert. 31. Evidence
supports Plaintiffs’ assertions that these alleged anticompetitive activities would not have begun
to yield significant impact on prices until after the end of the benchmark period. See DPP Mem.
in Supp. of Class Cert. 31-32 (citing UEP reports about the timing of the effect on pricing of the
alleged anticompetitive actions).

Defendants also argue that the benchmark comparison is flawed because the shell eggs
benchmark period data comes from only four of the Defendants, but the conspiracy period data
comes from 11 of the Defendants in the conspiracy period. For egg products, the benchmark
period data comes from three of the Defendants and the conspiracy period data comes from ten
of the Defendants. Defendants assert that Dr. Rausser has presented no evidence to show that the
few defendants from which he derives his benchmark data are representative of the whole.
Defendants note that during the alleged conspiracy period, the “average shell egg price of a
Defendant without benchmark-data was 14% higher than the average price of shell eggs
belonging to a Defendant with benchmark-data.” Mem. in Opp. to DPP Class Cert. 32.

Dr. Rausser defends his benchmark data by explair;ing that he tested his regression by
including a set of variables accounting for the defendant-specific differences in pricing. That is,
he ran a regression where any potential bias created by certain defendants just having higher
prices than other defendants would be negated. He found that his overcharge estimates were
robust to the inclusion of variables accounting for the differences in pricing across Defendants.
This robustness test satisfies the Court that Dr. Rausser has accounted for any biases attributable
to the limited number of Defendants’ data available during the benchmark period. The Court

finds that the benchmark period used by Dr. Rausser is sufficiently similar to the conspiracy
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period and is supported by sufficient data to allow for a probative comparison between
benchmark period pricing and conspiracy period pricing.

Defendants also argue that Dr. Rausser’s model is unreliable and cannot show impact
because it does not account’ for whether cage spaces would have increased absent the alleged
conspiracy. Defendants point to several pieces of evidence showing that there was a consumer
push for animal welfare standards (including ballot initiatives and requirements from retailers).
They also argue that the model fails to account for the costs of expanding the cages to
accommodate an increase in the bird flock (had there been no conspiracy). Plaintiffs respond by
arguing that this is a dispute, common to the class, about the merits of the case—whether the
cage space increases were driven by demand or by an output reduction conspiracy.

The Court agrees with Plaintiffs. Defendants’ argument that cage space would have
increased absent the conspiracy, negating all or part of the overcharge found by Dr. Rausser, is
common to the class. Defendants have failed to convince the Court that the failure of Dr. Rausser
to (somehow) build into his model the but-for cage space increases of Defendants is a
fundamental flaw in his model.'® Although Defendants have adduced some evidence that certain
entities were advocating for additional cage space regulations, Defendants have not demonstrated
that those cage space regulations would have actually been implemented absent the conspiracy.
Instead, the Court considers the evidence presented by Plaintiffs, tending to demonstrate that the
cage space requirements were adopted for the purpose of raising the price of eggs, not for the

purpose of meeting customers’ demands. See DPP Reply Mem. in Supp. of Class Cert. 33-34 &

' Notably, Dr. Myslinski conceded at the Class Certification Hearing that he was “not
sure” there was a reliable way to include the but-for cage space increase in the regression model.
Tr. Hr'g 3/11/15 132:2-18. As he testified, “one can imagine making assumptions about what
would have been, but they would be pure assumptions.” Id. at 132:10-12.
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nn.57-59 (citing to deposition testimony, UEP meetings minutes, and documentary evidence that
the cage space requirements were implemented for the purpose of raising prices and were
considered successful by Defendants). Common evidence is capable of proving that the increase
in cage space was the result of the alleged anticompetitive conspiracy, and the Court does not
find convincing the argument that the failure to account for but-for cage space increases makes
Dr. Rausser’s model unreliable.'”

Finally, Defendants have not identified any variables materially affecting the price of
eggs that were not included in Dr. Rausser’s models. Over the course of the litigation,
Defendants have argued that Dr. Rausser’s model is missing several variables, including
consumer income, consumer demand, and avian disease. The Court concludes that none of these
variables are so significant as to fundamentally bias Dr. Rausser’s model. To test whether
consumer income affected his eggs pricing model, Dr. Rausser conducted a sensitivity test and
included income as an additional control. Dr. Rausser found that the inclusion of income altered
his overcharge rates slightly—dropping the overcharge rate from 19.3% to 18.5% for shell eggs
and from 13.8% to 12.7% for egg products. Dr. Rausser has shown that his model can account
for income, and that the inclusion of income does not eliminate the finding of a significant and

positive overcharge during the conspiracy period.

' Defendants also reference cage space legislation in California, as well as proposed
federal legislation from 2013. See Mem. in Opp. to DPP Class Cert. 34. But the California
legislation was only implemented in 2015, see Cal. Code Regs. tit. 3 § 1350(d), and the proposed
federal legislation, which UEP worked on developing, was not adopted into law, see Mem. in
Opp. to DPP Class Cert. 34 n.25. Similarly, for present analytical purposes, the Court notes the
widely disseminated reports of dire consequences resulting from avian flu, which has reportedly
gravely reduced flock-size in the industry. None of these events relate to this case. See infra
note 17.
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Defendants have not offered evidence from which the Court could conclude that the
overcharges found by Dr. Rausser are materially biased by dietary trends during the conspiracy
period. Dr. Rausser has provided a plausible explanation for his decision not to account for
dietary trends in his model. Dr. Rausser examined the literature regarding the economics and
history of dietary trends regarding eggs and found that dietary trends rarely affect the demand for
eggs for more than a few weeks. See Rausser Reply Decl. 93 (citing Chang, H.-H., and Just,
D.R., Health Information Availability and the Consumption of Eggs: Are Consumers Bayesians?,
Journal of Agricultural and Resource Economics, Vol. 32, No. 1, 77-92, at 77 (2007)).

The Court is likewise satisfied with Dr. Rausser’s explanation for why he declined to
include the effects of avian disease in his model. Although recent events suggest that avian
disease can have a tremendous effect on the egg supply,18 Dr. Rausser examined the history of
avian disease during the conspiracy and benchmark periods and found that “only Newcastle
disease affected flocks during the conspiracy and benchmark period. However, cumulatively
over the last 17 years, only 3 million layers [were] affected by Newcastle disease. To put that
(conservatively) into perspective, this total number of layers affected over the 17 years represents
only 1% of the total number of layers in the US in 2005.” Rausser Reply Dec. 94-95. Defendants
assert that these 3 million layers affected by Newcastle disease would have increased prices by
approximately 4.4% because, according to Dr. Rausser’s elasticity measurements, a 1.2% drop in
egg layers results in a 4.4% increase in price. But the number of layers affected was not 1.2% of
all layers over the course of the conspiracy, but rather 1.2% at one point during the conspiracy.

There may have been a 4.4% increase in price in the aftermath of the outbreak, but that increase

'8 See Bird Flu Will Force Egg Prices to a Record, U.S. Says, N.Y. Times, June 11, 2015,
at B2.
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in price would not have significantly altered the results found by Dr. Rausser’s model, which
examined pricing over 17 years and found overcharges of well over 4.4%.'” Thus, the Court
concludes that Dr. Rausser has isolated sufficiently, for present purposes, the effects of the
conspiracy and shown that the class suffered an antitrust injury.

Finally, Defendants argue that even if the model observes an overall impact to the class,
the class still includes uninjured parties—namely, class members who bought eggs on a cost-plus
basis. Defendants argue that Dr. Rausser’s model is fatally flawed, much like his model in /n re
Rail Freight Surcharge Antitrust Litig., 725 F.3d 244 (D.C. Cir. 2013), because his model would
ascribe impact to putative class members with long-term contracts who were potentially
insulated from the alleged conspiracy. In particular, Defendants assert that a large amount of
eggs were purchased under long-term contract tied to the price of grain, which would insulate the
contracts from a reduction in the supply of eggs. Defendants argue that this is the same flaw that

caused the D.C. Circuit to reject Dr. Rausser’s model in Rail Freight.

1% In their post-hearing submission, Defendants assert, for the first time, that the failure to
account for non-USEM exports biased Dr. Rausser’s model. However, Defendants do not
sufficiently support this theory. Defendants note that over 3.6 billion eggs were exported from
the United States in 2012, but Defendants do not quantify what portion of these exports were
from Defendants as opposed to non-defendants, and whether these exports increased over the
conspiracy and benchmark periods or rather held steady or even decreased.

Defendants also argue that because in Dr. Rausser’s testimony he did find any evidence
of an agreement to restrict the construction of additional barns, this makes his model inconsistent
with the liability case. To so argue, Defendants take language in the Court’s June 10, 2014 Order
(Doc. No. 987) out of context. The Court was merely commenting that the UEP Certified
Program is but one aspect of the alleged supply-reduction conspiracy that encompassed a number
of anticompetitive actions. See June 10, 2014 Order at 4 (“Instead, as this Court expressly
characterized the DAPs’ Complaints in Eggs I, the DAPs alleged use of the UEP Certified
Program, among and along with other agreed-upon activities, to suppress or control supply. The
supply control, rather than the UEP Certified Program itself, was the per se antitrust violation
without procompetitive justification.” (emphasis in original)).
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In Rail Freight, the D.C. Circuit Court of Appeals considered a class action against rail
freight shippers who had allegedly conspired to add a “fuel surcharge,” violating the antitrust
price-fixing prohibition. /d. at 247. Dr. Rausser provided a regression estimating an average
overcharge and seeking to demonstrate that the class could prove common injury through
common proof. Id. at 250. Defendants argued that Dr. Rausser’s model was flawed because it
would have ascribed an injury even to those Plaintiffs who had negotiated legacy contracts with
the Defendants before the alleged conspiracy period. /d. The Court of Appeals vacated the
District Court’s certification of the class, finding that the District Court had not adequately
considered this flaw. Id. at 255.

Plaintiffs here assert that the “small number of contracts cited by Defendants would be
impacted by the conspiracy.” DPP Reply Mem. in Supp. of Class Cert. 27. Plaintiffs argue that,
unlike the contracts in Rail Freight, here, the contracts were entered into during the conspiracy,
“meaning they embody prices that were already inflated.” Id. In other words, these contracts
would be affected because the conspiracy “set an artificially high baseline for price
negotiations.” In re Titanium Dioxide Antitrust Litig., 284 F.R.D. 328, 346 (D. Md. 2012)
amended, 962 F. Supp. 2d 840 (D. Md. 2013). Also, Plaintiffs contend, the grain-based contracts
were, in fact, “set with regard to market conditions.” DPP Reply Mem. in Supp. of Class Cert.
27. Dr. Rausser’s Reply Declaration provides support for Plaintiffs counterarguments. See
Rausser Reply Decl. 99-102. Dr. Rausser examined all the contracts cited by Dr. Myslinski as
well as others he located in the discovery record. Dr. Rausser notes that all but one of these
challenged contracts were set during the conspiracy period, and that even those set based on
grain prices were affected by market prices. He also found that many of the contracts either

factored in the market price or gave the seller the option to alter the price due to market
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conditions. Finally, even those Defendants with these ostensibly immunized contracts also
purchased eggs outside these contracts, meaning they would have been injured by the conspiracy
regardless. Id.

The Court agrees with Plaintiffs that the cost-plus contracts identified by Defendants do
not cause individual issues to predominate. Dr. Rausser’s model here does not suffer from the
same flaws as his model in Rail Freight. The contracts here were set during the conspiracy
period, unlike the contracts in Rail Freight, which were set prior to the conspiracy period,
making injury impossible. Cf. In re Urethane Antitrust Litig., 768 F.3d 1245, 1267 (10th Cir.
2014) (“Second, Dr. McClave’s model does not suffer from the same flaw identified in Ir re Rail
Freight. There, the appeals court could not credit the expert’s opinion because his methodology
yielded damages for a time period in which prices had been freely set. Thus, the expert found
damages for plaintiffs who could not possibly have suffered injury. Here, by contrast, Dow has
not identified a single class member for whom injury was impossible.”). This is a significant
distinction because the artificially inflated price would have served as the baseline market price
for the negotiations. See Polyurethane Foam, 2014 WL 6461355, at *33 (“Contract negotiations
thus took place in the context of artificially inflated baseline pricing, effects which likely became
“baked into” the contracts.”). Further, Dr. Rausser’s analysis of the cost-plus contracts revealed
that the grain-based contracts were tied to market prices because they either factored in the
market price or gave the seller the option to alter the price due to market conditions. Finally,
even those Defendants with these ostensibly immunized contracts also purchased eggs outside

these contracts, meaning they would have been injured by the conspiracy regardless. The Court
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therefore concludes that cost-plus contracts here would not have immunized more than a de

minimis number of class members.?’
Conclusion as to Antitrust Impact for the Shell Eggs Subclass

The Coﬁrt finds by a preponderance of the evidence that common issues predominate as
to antitrust impact to the shell eggs subclass. Plaintiffs have shown that Defendants made efforts
to reduce the supply of eggs and thereby raise the price of eggs, that the egg market was
structured so that the alleged conspiracy to restrict the supply of eggs, if successful, would have
caused all, or virtually all, Direct Purchaser Plaintiffs to pay higher prices than they would have
absent the conspiracy and that the conspiracy was successful in raising prices. Plaintiffs’ logical
progression did require two inferential steps: (1) an inference that because the market was

structured in such a way that any price increase would have affected the entire market, that all

class members were affected; and (2) an inference that because every significant supply and

2% The Court acknowledges that this conclusion is different from the conclusion reached
in the opinion denying class certification for the classes of indirect purchasers. The contrary
result here is explained by several factors. For one, Plaintiffs here have examined the cost-plus
contracts at issue, unlike the Indirect Purchaser Plaintiffs who admitted to not knowing the
details or prevalence of cost-plus contracts at issue. Dr. Rausser here examined all the contracts
cited by Dr. Myslinski as well as others he located in the discovery record. Because he did so, he
was able to determine that few lasted longer than one-year, and of the 67 contracts cited by Dr.
Myslinski, all but one was entered into during the class period. Part of the difficulty for Indirect
Purchaser Plaintiffs in regard to reviewing the contracts at issue was that, unlike Plaintiffs here,
Indirect Purchaser Plaintiffs sought to recover for transactions between non-defendant firms and
non-plaintiff direct purchasers. The details of these transactions were notably absent from
Indirect Purchaser Plaintiffs’ materials—Ilet alone details about any cost-plus transactions. A
second distinction is that those class members here who bought on cost-plus contracts here also
likely bought eggs outside those contracts. See Rausser Reply Decl. 101-02. Of the cost-plus
contracts cited, many of the most prominent were from firms such as Kroger and GSF which also
purchased eggs outside of these cost-plus contracts during the class period. Members of the
proposed indirect purchaser class did not share this quality, as their purchasing patterns were far
less ascertainable. Members of the proposed indirect purchaser class might have bought eggs
from Kroger only during the period when Kroger was purchasing eggs on a cost-plus basis, for
example. Such a class member might well have not been affected by the conspiracy.
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demand factor has been controlled for, the observed increase in the price of eggs can be
attributed to the effects of the conspiracy. The Court believes both these inferences are
permissible and reasonable here.

The first inferential step is permissible and has been employed in other antitrust class
action cases. See, e.g., In re Air Cargo Shipping Servs. Antitrust Litig., No. 06- 1175, 2014 WL
7882100, at *49 (E.D.N.Y. Oct. 15, 2014) report and recommendation adopted, No. 06-1775,
2015 WL 5093503 (E.D.N.Y. July 10, 2015) (“Analogizing to a murder trial, the plaintiffs’
evidence of a violation tends to establish the weapon used, while Tollison’s market analysis
provides a motive and an opportunity. The court should not be deprived of such evidence simply
because it does not include a smoking gun.”), *53 (“[T]he court finds that Tollison’s testimony
permits a reasonable inference of classwide impact. Effectively, this section of Dr. Tollison’s
declaration tends to establish that if'the defendants implemented an unlawful priceFﬁxing
conspiracy, such a conspiracy would likely be successful.”);?! Titanium Dioxide, 284 F R.D. at
346 (D. Md. 2012) (“Having reviewed the submissions and the parties’ arguments, this Court
concludes that the evidence of the nearly simultaneous price increase announcements, in
conjunction with the structural factors present in the TiO; industry, see supra, makes the element
of antitrust impact ‘capable of proof at trial through evidence that is common to the class rather
than individual to its members.’” (quoting Hydrogen Peroxide, 552 F.3d at 311-12)); In re

Flonase Antitrust Litig., 284 F.R.D. 207, 220-25 (E.D. Pa. 2012) (making such an inference

21 Although the court in Air Cargo later in its opinion declined to infer that the regression
model showing aggregate damages permitted an inference of classwide impact, this finding was
partially due to “the potential variability within the class,”—a characteristic not shared by the
proposed shell eggs subclass here. See Air Cargo, 2014 WL 7882100, at *54 (E.D.N.Y. Oct. 15,

2014).
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based on similar evidence); Puerto Rican Cabotage, 269 F.R.D. at 139 (‘“Plaintiffs and other
class members have alleged and shown through circumstantial evidence that, because they had
no economically viable substitute for the various Puerto Rican cabotage services provided by
Defendants, they paid supra-competitive prices for the services purchased.”); In re Ethylene
Propylene Diene Monomer (EPDM) Antitrust Litig., 256 F.R.D. 82,92 (D. Conn. 2009) (market
analysis “lay[s] the groundwork for plaintiffs’ argument that, if collusive behavior did occur, it
would have been effective in raising prices across the class, thus demonstrating class-wide
injury-in-fact™). It is also a reasonable inference because, even though the use of a single average
overcharge to demonstrate the impact of a conspiracy across the class can be problematic,
Plaintiffs have laid a sufficient foundation for the inferential finding that the impact reflected in
the single average overcharge was shared by virtually every class member. As the Court has
discussed, Defendants have largely not contested the results of the pricing structure analysis
conducted by Dr. Rausser, which found that class members would not have been able to escape
the effects of the conspiracy, because the egg industry is an integrated, nationwide commodity
with significant demand- and supply-side substitutability.

This finding is also supported by the inability of Defendants to identify any significant
subset of class members who might have been uninjured by the conspiracy. Except for purchases
made from cost-plus contracts, which the Court finds do not defeat predominance because
purchasers on those contracts would have been affected, Defendants have failed to explain how
any significant number of class members could have escaped the impact of the conspiracy. This
lack of identified potentially uninjured members distinguishes this case from others in which
courts declined to infer that an observed price increase would have had an impact on virtually

every class member. See, e.g., Rail Freight, 725 F.3d at 253 (vacating and remanding because
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the district court “did not, however, address the defendants’ concern that the damages model
yielded false positives with respect to legacy shippers.”); Vista Healthplan, Inc. v. Cephalon,
Inc., No. 2:06-CV-1833, 2015 WL 3623005, at *18-21 (E.D. Pa. June 10, 2015) reconsideration
denied, No. 2:06-CV-1833, 2015 WL 4737288 (E.D. Pa. Aug. 4, 2015) (identifying various
groups of uninjured members of the putative class).

The second inferential step identified above—that the observed price increase is a result
of the conspiracy—is also permissible and reasonable. As the Court has explained, Defendants
have not identified any missing variables from Dr. Rausser’s model that could preclude his
ability to isolate the effects of the conspiracy. Such an inference comports with the economic
theory behind treating supply-reduction conspiracies as de facto price-fixing conspiracies. See
Gen. Leaseways, 744 F.2d at 594-95 (“An agreement on output also equates to a price-fixing
agreement.”).

The Court concludes that common issues predominate with respect to the antitrust injury

to the shell eggs subclass.

ii. Egg Products Subclass
The egg products subclass, however, is a different story. Plaintiffs have not demonstrated
that common issues predominate as to the antitrust impact to the egg products subclass. Essential
to the Court’s conclusions as to shell eggs was the extensive industry analysis conducted by Dr.
Rausser, which demonstrated that the shell eggs industry was a highly consolidated, integrated,
and commoditized industry. No such extensive analysis has been conducted for the egg products
market, and the Court cannot conclude that common issues predominate as to egg products.

Egg Product Industry Characteristics
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Whereas Dr. Rausser’s industry analysis as it pertains to shell eggs is well-supported and
supports a finding of common impact, Dr. Rausser’s industry analysis as it pertains to egg
products lacks the rigor needed for the Court to reach the conclusion that common issues are
likely to predominate as to egg products. Dr. Rausser analyzes and opines on the degree to which
shell eggs are a commodity product with demand-side substitutability, but his analysis is silent
with respect to demand-side substitutability of different types of egg products. See Rausser Rep.
15 (“In the egg industry, there is, unsurprisingly, a high degree of demand-side substitution
between eggs of different colors (brown and white), and different grades, as confirmed by
industry studies and witness testimony.”); Defs. Mem. in Opp. to DPP Class Cert. 60 (noting that
Dr. Rausser acknowledged at his deposition that he did not analyze demand-side substitutability
for egg products (quoting Rausser Dep. at 111:11-25, Defs. Ex. 35)). Dr. Rausser opines that
there is supply-side substitutability between shell eggs and egg products, because shell eggs can
be easily designated for use in egg products and vice versa, but he does not fully analyze
whether, at the egg products processing level, there is supply-side substitutability between
differing types of egg products. See Rausser Rep. 15-16. Dr. Rausser’s report does posit that
“[b]Jreaking eggs can end up as any one of [frozen, dried, or liquid egg products], with the
decision largely determined by the relative demand, prices available, and quantity of surplus
reported for each product type,” see id. at 17-18, but it takes more than eggs to make egg
products—it takes infrastructure to process those eggs—an aspect of the industry Dr. Rausser
does not address. See Myslinski Decl. 66-68 (discussing how the equipment and facilities for
producing egg products limits the supply-side substitutability of egg products). Dr. Rausser thus
stops short of fully analyzing the extent to which producers can substitute between shell and

breaking eggs as well as between different types of egg products.

53

71



Case 2:08-md-02002-GEKP Document 1346 Filed 11/12/15 Page 54 of 61

Dr. Rausser also fails to analyze whether egg products prices are integrated across the
United States, see Rausser Decl. at 20-22 (discussing how shell eggs prices are integrated across
the United States). Nor does Dr. Rausser analyze whether the defendant egg-product producers
had sufficient market share to effectuate an increase in the price of egg products. Dr. Rausser
studied the percentage of egg layers owned by Defendants and within the certified program, see
id. at 26-27, but did not study whether, at the egg-product level, non-defendants have a large
enough market share to combat an attempt to fix prices by Defendants. Dr. Rausser also did not
analyze the demand elasticity for egg products—only for the breaking eggs that are processed
into egg products. See id. at 33.

These gaps in Dr. Rausser’s industry analysis significantly hinder his ability to
demonstrate that common issues predominate as to the element of antitrust impact on the
purchasers of egg products.

Statistical Analysis of Egg Products Pricing

Because Dr. Rausser’s industry analysis of egg products is far less extensive than his
industry analysis of shell eggs, Dr. Rausser’s egg products statistical analyses are far less
probative than his shell eggs statistical analyses. As discussed above, co-movement analysis is of
limited probative value. Co-movement analysis is capable of corroborating an economic link
between two price series, but evidence must demonstrate what that economic link is and how that
economic link is relevant to a finding of antitrust impact across the class. See Burtis & Neher,
supra, at 498 (“[I]n order for a correlation analysis to be potentially relevant to class
certification, there must be an investigation, or analysis, of the reasons for the observed
correlation.”). Dr. Rausser demonstrated that in the shell egg industry those links are demand-

side substitutability among egg types, the commoditized nature of eggs, the nationwide
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integration of the egg market, and the lack of adequate substitutes for eggs. See supra Part
IV.a.2.i. Dr. Rausser has not sufficiently demonstrated what the economic links explaining the
co-movement of egg products are. He has not shown that egg products are substitutable for shell
eggs or that various types of egg products are substitutable. He has likewise not shown that egg
products are commoditized such that branding is immaterial, and he has not shown that the
market for egg products is integrated nationally. Because he has not established these baseline
facts about the egg industry, his co-movement analyses are of little probative value as to whether
a conspiracy to fix the price of eggs would have had an antitrust impact across the subclass of
consumers purchasing egg products.

Indeed, Dr. Myslinski’s expert analysis on behalf of Defendants provides evidence that
the egg products industry is structured differently than the shell eggs industry. Dr. Myslinski
explains that Dr. Rausser failed to distinguish between low- and high-value-added products. See
Myslinski Decl. 68. Dr. Myslinski then demonstrates that the price movements of shell eggs and
the price movements of high-value-added egg products do not resemble each another, as the
high-value-added egg product prices tend to remain constant where shell egg prices fluctuate.
See id. at 69. This analysis implies that the market for egg products has different structural
characteristics than the shell eggs market and suggests that differences in the prices of shell eggs
are not necessarily reflected in the prices of high-value-added egg products. Dr. Rausser’s
response to this analysis does not convince the Court that Plaintiffs have adequately assessed
whether purchasers of high-value-added egg products would have been affected by the alleged
conspiracy. Dr. Rausser argues that Dr. Myslinski’s analysis 1s “hardly informative” because “he
is comparing very thinly traded egg products to average prices for the entire shell egg industry.”

See Rausser Reply Decl. 40-41. But Dr. Rausser does not fully substantiate or explain this
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criticism, asserting only that it is “unsurprising that such a comparison will not evidence co-
movement.” Id. at 41. This response fails to address the crucial questions: Why do these prices
fail to exhibit co-movement? What does the lack of co-movement say about the market for egg
products, and what does it say about whether purchasers of such products would have been
affected by the conspiracy? Plaintiffs’ failure to answer these questions weighs against a finding
that common issues predominate as to the proposed egg products subclass. The common factors
regression likewise cannot demonstrate that the antitrust impact would have been common to the
egg products subclass, because Plaintiffs have failed to lay the groundwork to show why the
prices can be explained by these common factors and what this implies about the likelihood the
alleged conspiracy would have had an impact on all or virtually all class members.

Thus, the regression model demonstrating an average overcharge to the class as a whole
is not sufficient to demonstrate antitrust impact for virtually all members of the class.

Conclusion as to Predominance of Antitrust Impact of the Egg Products Subclass

In the shell eggs context, the Court first determined that the alleged conspiracy, if
successful, would have affected virtually every member in the class. The Court then determined,
relying on Dr. Rausser’s regression, that common evidence could demonstrate that the
conspiracy had, in fact, successfully had an impact on the class. The Court then made the
reasonable inference that the impact affected virtually every class member. The Court cannot
make that same inference here because it is not convinced that the alleged conspiracy, if
successful, would have affected virtually every member of the egg products subclass. Plaintiffs
have not demonstrated that the egg products industry operates like the shell egg industry in this

regard. The Court therefore can only speculate that the demonstrated average antitrust impact
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would have affected virtually every class member. This speculation cannot prove by a
preponderance of the evidence that common issues predominate as to antitrust impact.?*
3. Measurable Damages

Plaintiffs also need to demonstrate that common issues predominate as to the element of
“measurable damages” on a classwide basis. Hydrogen Peroxide, 552 F.3d at 311-12 (citing 15
U.S.C. § 15). “At the class certification stage, the plaintiffs are not required to prove damages by
calculating specific damages figures for each member of the class, but rather they must show that
a reliable method is available to prove damages on a class-wide basis.” In re Wellbutrin XL
Antitrust Litig., 282 F.R.D. 126, 144 (E.D. Pa. 2011). That is, Plaintiffs must show that there is a
reliable means for measuring damages with reasonable accuracy in the aggregate. See King Drug
Co. v. Cephalon, Inc., No. 2:06-1797,2015 WL 4522855, at *14 (E.D. Pa. July 27, 2015)
(“Courts have held that proof of aggregate damages is appropriate in class actions.” (citing In re

Pharm. Indus. Average Wholesale Price Litig., 582 F.3d 156, 197 (1st Cir. 2009)). “Calculations

22 Defendants also contest that the egg products subclass is overbroad because it would
include purchasers of egg products made from eggs produced by non-defendants. Defendants
contend that the eggs sold by non-defendants are not “price-fixed” and therefore the egg products
are not price fixed. To hold otherwise, Defendants argue, would run afoul of the Third Circuit
Court of Appeals’ prohibition on “umbrella” damages, as announced in Mid-West Paper
Products Co. v. Cont’l Group, Inc., 596, F.2d 573 (3d Cir. 1979). The Court does not reach this
issue, as it finds that common issues do not predominate as to the eggs products subclass. The
Court observes, however, that the failure to investigate the effect of the eggs from non-
defendants on the prices of egg products weighs against a finding that the conspiracy would have
had a common impact on the members of the putative subclass. As noted in Mid-West Paper,
non-conspiring producers might price their products differently than conspirators. This
difference in the prices of non-defendants’ eggs might manifest itself in the prices of egg
products, even if sold by Defendants, meaning that certain subclass members might not have
experienced an impact as a result of the conspiracy. Plaintiffs have not addressed how the Court
can reconcile this possibility with a finding of predominance as to antitrust impact.
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need not be exact,” but must be consistent with the theory of antitrust impact. Comcast, 133 S.
Ct. at 1433.

Dr. Rausser’s damages calculations are a reliable means for measuring the damages of
the class with reasonable accuracy. As the Court discussed in detail above, Dr. Rausser’s model
isolates the effects of the conspiracy on price, allowing for a calculation of “the difference
between the illegal price that was actually charged and the price that would have been charged
‘but for’ the violation multiplied by the number of units purchased.” See Flonase, 284 F.R.D. at
232 (citation omitted). The Court rejects Defendants’ arguments that Dr. Rausser’s model fails to
include significant variables that bias his model, as the model reliably attributes the damages to
the conspiracy. Cf. Comcast, 133 S. Ct. at 1433 (“[A] model purporting to serve as evidence of
damages in this class action must measure only those damages attributable to that theory.”).
Accordingly, the Court finds that Plaintiffs have met their burden of demonstrating that common
issues predominate as to measurable damages.

The Court also rejects Defendants’ arguments premised on the notion that variation of
damages between and among class members defeats predominance, as “[a]t the class
certification stage, the plaintiffs are not required to prove damages by calculating specific
damages figures for each member of the class, but rather they must show that a reliable method
is available to prove damages on a class-wide basis.” Vista Healthplan, 2015 WL 3623005, at
*22 (citing In re Wellbutrin XL, 282 F.R.D. at 144); *23 (“Circuit courts have largely rejected
the interpretation urged by Defendants—that variations in damages calculations between and
among class members defeat predominance.” (collecting cases)). Thus, the Court rejects the
argument that Dr. Rausser would have needed to account for the differences in damages of

different class members with respect to the effects of the alleged exports. See Mem. in Opp. to
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DPP Class Cert. 26. Dr. Rausser does not need to account for each aspect of the conspiracy in
isolation, as explained above, and even if a class member was not affected by a particular export,
that class member would have been affected by the other aspects of the alleged conspiracy. See
SmithKline Beecham Corp. v. Apotex Corp., 383 F. Supp. 2d 686, 702 (E.D. Pa. 2004) (“Though
we have found that the Settlement did not produce an antitrust injury, Torpharm alleges that
SmithKline entered into the Settlement as part of a larger scheme to maintain its monopoly in the
market for paroxetine hydrochloride. Because we must consider the anticompetitive effect of
SmithKline’s acts as a whole, we cannot conclude as a matter of law that those acts did not
produce an antitrust injury.” (citations omitted)).
4. Conclusion as to Predominance

As discussed, the Court concludes that Plaintiffs have demonstrated that common issues
predominate over individual questions with respect to the shell egg subclass. Plaintiffs have not
demonstrated that common questions predominate with respect to the egg products subclass, as
they have not demonstrated that the element of antitrust impact is capable of common proof,
which the Court finds would result in individualized questions predominating overall with
respect to the egg products subclass.

b. Superiority and Manageability

The “superiority” requirement asks whether a case is better brought as a class action or in
an alternative form of litigation, such as individual lawsuits. Rule 23(b)(3) sets out four factors
for the Court to consider: (a) the class members’ interests in individually controlling the
prosecution or defense of separate actions; (b) the extent and nature of any litigation concerning

the controversy already begun by or against class members; (c) the desirability or undesirability
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of concentrating the litigation of the claims in the particular forum; and (d) the likely difficulties
in managing a class action.

Defendants do not contest Plaintiffs’ assertion that these considerations weigh in favor of
finding that the superiority and manageability requirements are met here. The Court agrees that
these requirements are met here. The interests of efficiency and economy favor litigating the
antitrust claims of the thousands of class members, who are widely dispersed geographically, in a
single forum. Otherwise, scores of individual lawsuits would rely on similar evidence and proof.
The Court perceives no prejudice to the interests of class members who might want to
individually control the prosecution of a separate action. Such class members will be afforded an
opportunity to opt out of the class, as several entities have already done for settlement purposes.
The Court also perceives no difficulty in managing this class action, as common issues
predominate over common ones and the claims asserted are common to the class.

The Court therefore finds that the elements of superiority and manageability are met.

V. CLASS PERIOD DETERMINATION

Plaintiffs and Defendants dispute the appropriate class period. Plaintiffs have proposed a
class extending from September 24, 2004 through the present. Defendants propose that the class
period should extend only through 2008, arguing that because the Court has partially limited
discovery of post-2008 materials, the class period should not extend past 2008. Defendants also
argue that the conspiracy’s effects must have ended in 2008 when the lawsuit was initiated, as
the secrecy essential to the conspiracy was lost.

Despite the extensive briefing of the class certification issue generally, the arguments
articulated by both sides as to the proper cutoff date of the class period have thus far not

provided the Court with sufficient reasoning justifying the competing cutoff dates proposed for
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the shell egg subclass. Therefore, the Court will grant the motion to certify the shell egg
subclass but will deny without prejudice the Plaintiffs’ motion to extend the class period from
September 24, 2004 through the present. The Court requests both sides submit further briefing
addressing their respective proposed cutoff dates for the shell egg subclass.

VI. CONCLUSION

For the above reasons, the Court will certify the proposed class in part. The Court will not
certify the Direct Purchaser Plaintiffs’ egg products subclass. The Court will certify the Direct
Purchaser Plaintiffs’ shell egg subclass but will deny without prejudice with respect to the class
period proposed by the Plaintiffs. The parties are instructed to submit supplemental briefing. An

appropriate order follows.

BY THE COURT:

. PRATTER
United States District Judge
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ANOTE ON EXPERT EVIDENCE AT TRIAL!

As a general rule, a witness may not testify at trial to a matter on which the
witness lacks personal knowledge. Rule 602 of the Federal Rules of Evidence
provides:

A witness may not testify to a matter unless evidence is introduced sufficient to
support a finding that the witness has personal knowledge of the matter.
Evidence to prove personal knowledge may, but need not, consist of the witness’
own testimony. This rule is subject to the provisions of rule 703, relating to
opinion testimony by expert witnesses.?

Rule 702 governs the admissibility of opinion testimony by a qualified expert.3
Rule 702 embodies separate requirements on qualifications, relevance, and
reliability:
A witness who is qualified as an expert by knowledge, skill, experience,
training, or education may testify in the form of an opinion or otherwise if:

(a) the expert’s scientific, technical, or other specialized knowledge will
help the trier of fact to understand the evidence or to determine a fact in
issue;

(b) the testimony is based on sufficient facts or data;
(c) the testimony is the product of reliable principles and methods; and

(d) the expert has reliably applied the principles and methods to the facts of
the case.?

Subject to Rule 702 and the other rules of evidence, Rule 704(a) permits experts to
offer opinion testimony about an ultimate issue of fact in the case.®> But neither Rule
702 nor Rule 704(a) allows an expert to offer legal conclusions.®

1. Importantly, this note addresses the use of expert evidence at trial. For the special
considerations in using expert evidence in class certification proceedings, see the Class Notes.

2. Fep.R.EvID. 602.

3. 1d. 702.

4. 1d. 702. In limited circumstances, lay persons may give opinion testimony under Rule 701:
“If a witness is not testifying as an expert, testimony in the form of an opinion is limited to one that
is: (a) rationally based on the witness’s perception; (b) helpful to clearly understanding the
witness’s testimony or to determining a fact in issue; and (c) not based on scientific, technical, or
other specialized knowledge within the scope of Rule 702.” FeD. R. EviD. 701.

5. 1d. 704(a) (“An opinion is not objectionable just because it embraces an ultimate issue.”).
Rule 704 abolished the old common law prohibition against any witness, including an expert, from
offering an opinion on the “ultimate issue” in the case.

6. See, e.g., Nationwide Transp. Fin. v. Cass Info. Sys., 523 F.3d 1051, 1059-60 (9th Cir.
2008); C.P. Interests, Inc. v. Cal. Pools, Inc., 238 F.3d 690, 697 (5th Cir. 2001); Berry v. City of
Detroit, 25 F.3d 1342, 1353 (6th Cir. 1994) (“Although an expert’s opinion may embrace an
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Rule 702 was amended in 2000 to its current form to incorporate the principles of
Daubert v. Merrell Dow Pharmaceuticals, Inc.” and Kumho Tire Co. v. Carmichael .8
Daubert, which involved scientific expert testimony, assigned the trial court the
“gatekeeper” role of “of ensuring that an expert’s testimony both rests on a reliable
foundation and is relevant to the task at hand.”® Kumho clarified that Daubert’s
gatekeeping obligation applies as well to all types of expert testimony.1% The 2000
amendment reaffirms the trial court’s role as a gatekeeper and imposes requirements
of relevance, qualification, and reliability on expert testimony.

Relevance. Rule 702 requires that the “expert’s scientific, technical, or other
specialized knowledge will help the trier of fact to understand the evidence or to
determine a fact in issue.”1! The Advisory Committee observed that the helpfulness
inquiry is “whether the untrained layman would be qualified to determine
intelligently and to the best possible degree the particular issue without
enlightenment from those having a specialized understanding of the subject involved
in the dispute.”12 Expert testimony that is not helpful to the trier of fact is
inadmissible.13

Once aspect of the relevancy requirement is that the expert’s analysis is probative
of a question of fact in the case under the proper legal standard. At trial, the expert
must testify in a manner that does not run counter to the established legal rules or that
runs the risk of confusing the jury as to the proper legal test. So, for example, courts
have excluded expert testimony where expert’s theory of market definition
contradicted the applicable legal standards.14

ultimate issue to be decided by the trier of fact, the issue embraced must be a factual one.”)
(citation, brackets, and quotation marks omitted).

7. 509 U.S. 579 (1993).

8. 526 U.S. 137 (1999).

9. Daubert, 509 U. at 597; accord Kumho, 526 U.S. at 141.

10. Kumho, 526 U.S. at 147.

11. Fep. R. EvID. 702.

12. Fed. R. Evid. 702 advisory committee’s note to the original proposed rule; see Superior
Prod. P’ship v. Gordon Auto Body Parts Co., 784 F.3d 311, 323 (6th Cir. 2015) (affirming
exclusion of expert testimony that the defendant’s pricing strategy reflected an intent to force the
plaintiff out of the market where no expert testimony on intent was needed); In re Se. Milk
Antitrust Litig., No. 2:07-CV 208, 2010 WL 8228830, at *3 (E.D. Tenn. Dec. 8, 2010) (granting
motion to exclude expert testimony that did no more than collate the plaintiffs’ evidence and
summarize it in nontechnical form, without the application of any expertise).

13. See United States v. Duncan, 42 F.3d 97, 101 (2d Cir. 1994) (“When an expert undertakes
to tell the jury what result to reach, this does not aid the jury in making a decision, but rather
attempts to substitute the expert’s judgment for the jury’s. When this occurs, the expert acts outside
his limited role of providing the groundwork in the form of an opinion to enable the jury to make
its own informed determination. In evaluating the admissibility of expert testimony, this Court
requires the exclusion of testimony which states a legal conclusion.”) (emphasis in original).

14. See, e.g., Superior Prod. P’ship v. Gordon Auto Body Parts Co., 784 F.3d 311, 325
(6th Cir. 2015) (affirming exclusion of expert testimony that defendant’s prices were below cost
where expert used an incorrect test for below-cost pricing under Sixth Circuit precedent); Rebel Oil
Co. v. Atlantic Richfield Co., 51 F.3d 1421, 1436 (9th Cir. 1995); Bailey v. Allgas, Inc.,
148 F.Supp.2d 1222, 1242-45 (N.D. Ala. 2000), aff’d, 284 F.3d 1237, 1247-49 (11th Cir. 2002).
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Qualifications. Rule 702 requires that an expert witness be qualified by scientific,
technical, or other specialized knowledge. Without this specialized knowledge, the
expert’s testimony would not be helpful to the jury: the trier of fact can simply
perform the analysis on their own. Courts have construed this requirement
liberally.1®> In assessing an expert’s qualifications, the court should consider a
proposed expert’s full range of practical experience as well as academic or technical
training.1® When the expert is otherwise qualified, courts should not exclude the
expert’s testimony merely because the expert did not have the degree or training
which the court believed would be most appropriate.1” But the expert’s qualifications
must be relevant to the opinion the expert is offering. A person, although qualified as
an expert in one area of expertise, may be precluded from offering opinions beyond
that area of expertise.18 Moreover, while an expert may be “qualified” sufficient to
satisfy the standards of Rule 702, the nature of the qualifications may affect the
weight to be given to the testimony.1?

Facts and data. By its terms, a necessary requirement under Rule 702 for the
admissibility of expert opinion testimony is that the testimony be based on “sufficient
data or facts.” An expert may obtain her data or facts from one of three sources:2°

1. The expert may have first-hand personal knowledge of them, such as when
the expert is a treating physician who directly observed the patient.

2. The expert may be provided data and facts at trial, such as when the expert
attended the testimony of fact witnesses in which the data and facts were
disclosed or when counsel during the expert’s examination (especially cross-
examination) presented the expert with data or facts in a hypothetical
situation on which the expert was asked to opine.

3. More commonly, especially for economic experts in antitrust cases, the
expert obtained her data or facts from third-party sources and so does not
have “personal knowledge” of them within the meaning of Rule 602.

Rule 703 governs the facts or data on which an expert may base an opinion:

An expert may base an opinion on facts or data in the case that the expert has
been made aware of or personally observed. If experts in the particular field

15. See, e.g., In re Paoli R.R. Yard PCB Litig. (Paoli Il), 35 F.3d 717, 741 (3d Cir. 1994).

16. See In re Ready-Mixed Concrete Antitrust Litig., 261 F.R.D. 154, 163 (S.D. Ind. 2009).

17. See, e.g., Paoli Il, 35 F.3d at 741.

18. See Weisgram v. Marley Co., 169 F.3d 514, 518 (8th Cir. 1999) (holding that a city fire
captain, although qualified as an expert on fire investigation, and therefore qualified to testify as to
his opinion that a fire started in the entryway and radiated to a sofa, was not qualified to testify as
to his unsubstantiated theories of a malfunction that might have caused the fire)

19. See, e.g., In re Mushroom Direct Purchaser Antitrust Litig., No. 06-0620, 2015 WL
5767415, at *3-*5 (E.D. Pa. July 29, 2015) (finding Einer Elhauge, a professor at Harvard who
teaches and has published in antitrust law, “qualified” within the meaning of Rule 702 to offer
economic opinions based on the use of regression analysis, although he has no formal training in
economics, econometrics or statistics, but noting that his lack of formal training typical of testifying
economic experts would factor in the weight given to his testimony).

20. FeD. R. EvID. 703 advisory committee’s note to the original proposed rule.
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would reasonably rely on those kinds of facts or data in forming an opinion on
the subject, they need not be admissible for the opinion to be admitted. But if the
facts or data would otherwise be inadmissible, the proponent of the opinion may
disclose them to the jury only if their probative value in helping the jury
evaluate the opinion substantially outweighs their prejudicial effect.2

The first sentence of Rule 703 handles the expert’s first-hand knowledge as well as
data or facts provided at trial. The rest of the rule handles data and facts from third-
party sources. Note that the expert may rely on data and facts that are not admitted,
or even are inadmissible, if experts in the field reasonably rely on them.22

Under Rule 703, experts are entitled to use assistance in formulating expert
opinion, and their assistants need not themselves testify to make the expert’s opinion
testimony admissible.23 The opposing party, however, may examine the expert to
determine whether there was adequate supervision and whether relying on such
assistance was standard practice in the field.?* Where the expert relied on an
assistant’s work, the opposing party may also depose the assistant to determine how
the task was performed and whether it was performed competently. Where the data
or facts on which the expert relied cannot be shown to be reliable, either by the
expert herself or other testimony, the opinions that depend on those data or facts will
be excluded.2°

As a general rule, an expert does not have to disclose in the expert’s direct
testimony the data and facts on which an opinion is based, but the relevant data and
facts may be the subject of cross-examination. Rule 705 provides:

Unless the court orders otherwise, an expert may state an opinion—and give the
reasons for it—without first testifying to the underlying facts or data. But the
expert may be required to disclose those facts or data on cross-examination. 28

Rules 26(a)(2)(B) and 26(e)(1) of the Federal Rules of Civil Procedure and Rule 16
of the Federal Rules of Criminal Procedure, however, require disclosure in advance
of trial of the basis and reasons for an expert’s opinions.%’

Reliable principles. Rule 702 requires that the expert testimony “is the product of
reliable principles and methods.”28 The Daubert Court identified several factors that

21. FED. R. EvID. 703.

22. This is an exception to Rule 104(b), which provides: “When the relevance of evidence
depends on whether a fact exists, proof must be introduced sufficient to support a finding that the
fact does exist. The court may admit the proposed evidence on the condition that the proof be
introduced later.” 1d. 104(b).

23. See In re Sulfuric Acid Antitrust Litig., 235 F.R.D. 646, 658 (N.D. Ill. 2006).

24. 1d.

25. See, e.g., Orthofix Inc. v. Lemanski, No. 13-11421, 2015 WL 12990115, at *1 (E.D. Mich.
Sept. 29, 2015).

26. FED. R. EVID. 705. Rules 26(a)(2)(B) and 26(e)(1) of the Federal Rules of Civil Procedure
and Rule 16 of the Federal Rules of Criminal Procedure, however, require disclosure in advance of
trial of the basis and reasons for an expert’s opinions. See FED. R. Civ. P. 26(a)(2)(B), 26(e)(1);
FeD. R. Crim. P. 16.

27. See FED. R. CiIv. P. 26(2)(2)(B), 26(e)(1); FED. R. CRIM. P. 16.
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the court may consider when making this determination, including: (1) whether the
expert’s technique or theory can be or has been tested; (2) whether the technique or
theory has been subject to peer review and publication; (3) the known or potential
rate of error of the technique or theory when applied; (4) the existence, and
maintenance of standards and controls; and (5) whether the technique or theory has
been generally accepted in the scientific community.?® These factors are not
exhaustive, and the trial court has “broad latitude when it decides how to determine
reliability.”30

Reliable application. Rule 702 requires that “the expert has reliably applied the
principles and methods to the facts of the case.”3! In other words, “the expert’s
testimony must be relevant for the purposes of the case and must assist the trier of
fact.”32 This requirement is commonly known as “fit.”33 The Daubert Court
observed that “[f]it” is not always obvious, and scientific validity for one purpose is
not necessarily scientific validity for other, unrelated purposes.”34

As a general matter, flaws in a proffered expert’s analysis typically go to the
weight, rather than the admissibility, of the expert’s testimony.3® The evidentiary
requirement of reliability is lower than the merits standard of correctness.36 As the
Third Circuit explained:

A judge frequently should find an expert’s methodology helpful even when the
judge thinks that the expert’s technique has flaws sufficient to render the
conclusions inaccurate. He or she will often still believe that hearing the expert’s
testimony and assessing its flaws was an important part of assessing what
conclusion was correct and may certainly still believe that a jury attempting to
reach an accurate result should consider the evidence.3’

Two areas of particular interest in antitrust cases are regression analysis and
surveys.

Regression analysis is a well-accepted economic tool that courts have accepted
when reliably applied.3® The Supreme Court addressed application reliability of

28. FED. R. EvID. 702.

29. See, e.g., In re Paoli R.R. Yard PCB Litig. (Paoli 1), 35 F.3d 717, 742 n.8 (3d Cir. 1994).

30. Kumho Tire Co. v. Carmichael, 526 U.S. 137, 142 (1999) (emphasis in original).

31. Fep. R. EviD. 702.

32. Schneider ex rel. Estate of Schneider v. Fried, 320 F.3d 396, 404 (3d Cir. 2003); accord
In re Mushroom Direct Purchaser Antitrust Litig., No. 06-0620, 2015 WL 5767415, at *2 (E.D. Pa.
July 29, 2015).

33. See, e.g., Paoli Il, 35 F.3d at 743; In re Nexium (Esomeprazole) Antitrust Litig., 842 F.3d
34, 52 (1st Cir. 2016); Concord Boat Corp. v. Brunswick Corp., 207 F.3d 1039, 1055 (8th Cir.
2000).

34. Daubert, 509 U. at 591.

35. See, e.g., In re Live Concert Antitrust Litig., 863 F. Supp. 2d 966, 973 (C.D. Cal. 2012).

36. Paoli Il, 35 F.3d at 744; In re Mushroom Direct Purchaser Antitrust Litig., No. 06-0620,
2015 WL 5767415, at *6 (E.D. Pa. July 29, 2015).

37. 1d. at 744-45.

38. See, e.g., In re Flat Glass Antitrust Litig., 191 F.R.D. 472, 486 (W.D. Pa. 1999) (collecting
Cases).
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opinions based on regression analysis in Bazemore v. Friday, an employment
discrimination case:

While the omission of variables from a regression analysis may render the
analysis less probative than it otherwise might be, it can hardly be said, absent
some other infirmity, that an analysis which accounts for the major factors
“must be considered unacceptable as evidence of discrimination.” Normally,
failure to include variables will affect the analysis’ probativeness, not its
admissibility. 39

Generally, courts recognize that the economic tools used in antitrust cases require the
exercise of professional judgment often resulting in disagreements between the
opposing experts, and that these disagreements typically should be resolved by the
trier of fact in the adversarial process and not by the court in a Daubert proceeding.*°
In some cases, however, the analysis may be so incomplete as to the “major factors”
as to be inadmissible as irrelevant.#! Courts have yet to establish a bright-line test for
determining when a regression analysis “so incomplete” as to be irrelevant, but rather
have more generally held that the burden is on the opposing party to show that the
regression omitted material variables or was otherwise misspecified in a way that, if
the regression analysis had been properly performed, would have changed the
outcome of the analysis.*?2 Merely identifying variables that the opposing party
believes should have been included in the analysis, without showing how the
inclusion of these variables would affect the result, is not enough.43

To assess application reliability of opinions based on surveys courts have
examined a variety of factors, including whether (1) the “universe” of the survey was
properly defined, (2) a representative sample of that universe was selected, (3) the
questions to be asked of interviewees were framed in a clear, precise and non-leading
manner, (4) sound interview procedures were followed by competent interviewers
who had no knowledge of the litigation or the purpose for which the survey was

39. Bazemore v. Friday, 478 U.S. 385, 400 (1986). For applications in antitrust cases, see, for
example, In re Mushroom Direct Purchaser Antitrust Litig., No. 06-0620, 2015 WL 5767415, at
*11 (E.D. Pa. July 29, 2015) (Daubert decision denying motion to exclude Einer Elhauge); In re
Linerboard Antitrust Litig., 497 F. Supp. 2d 666, 678 (E.D. Pa. 2007) (“[I]t is only the rare case
where the regressions are so incomplete as to be irrelevant and the expert's decisions regarding
control variables are the basis to exclude the analysis.”) (internal citations omitted).

40. See In re Mushroom Direct Purchaser Antitrust Litig., No. 06-0620, 2015 WL 5767415, at
*6 (E.D. Pa. July 29, 2015); In re Air Cargo Shipping Servs. Antitrust Litig., No. 06-1175, 2014
WL 7882100, at *8 (E.D.N.Y. Oct. 15, 2014).

41. See Live Concert, 863 F. Supp. at 973 (quoting Bazemore, 478 U.S. at 400 n.10); Blue
Cross & Blue Shield United of Wisc. v. Marshfield Clinic, 152 F.3d 588, 593 (7th Cir.1998)
(finding expert damages reports were “worthless” because they controlled for only a single factor).

42. See, e.g., Resco Prod., Inc. v. Bosai Minerals Grp., No. CIV.A. 06-235, 2015 WL 5521768,
at *5 (W.D. Pa. Sept. 18, 2015); In re Mushroom Direct Purchaser Antitrust Litig., No. 06-0620,
2015 WL 5767415, at *11 (E.D. Pa. July 29, 2015) (rejecting Daubert challenge on omitted
variables for failure to show that the omitted variables mattered).

43. See, e.g., Resco, 2015 WL 5521768, at *5; In re Linerboard Antitrust Litig., 497
F. Supp. 2d 666, 678 (E.D. Pa. 2007); In re Polypropylene Carpet Antitrust Litig., 93 F. Supp. 2d
1348, 1365 (N.D. Ga. 2000).
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conducted, (5) the data gathered was accurately reported, (6) the data was analyzed
in accordance with accepted statistical principles and (7) the objectivity of the entire
process was ensured.*4 Still, these are only factors for the court to consider. Unless
the court determines that the survey is fundamentally unreliable, the expert testimony
should be admitted and then tested through cross-examination at trial.*°

Prejudice. Even if admissible under Rule 702, expert testimony is still subject to
exclusion under Rule 403, which permits the court to exclude otherwise admissible
evidence “if its probative value is substantially outweighed by a danger of one or
more of the following: unfair prejudice, confusing the issues, misleading the jury,
undue delay, wasting time, or needlessly presenting cumulative evidence.”*® Courts
are likely to use this rule if there is substantially more reliable and accurate evidence
to answer the question in issue.

Daubert motions. The admissibility of expert testimony is a question for the
court. Rule 104(a) requires that “[t]he court must decide any preliminary question
about whether a witness is qualified, a privilege exists, or evidence is admissible. In
so deciding, the court is not bound by evidence rules, except those on privilege.”*’
Daubert held that when a party proffers expert testimony, the trial court pursuant to
Rule 104(a) must “determine at the outset” whether the testimony is admissible.*8
The court’s inquiry must focus on qualifications, relevance, and reliability of the
expert and her testimony, not on the conclusions the expert reaches nor the expert’s
credibility.4?

Although Rule 103(a) generally provides that parties must make a timely
objection to the admission of evidence in order to impose an obligation on the court
to determine admissibility (and to preserve a claim of error as to the determination),
Daubert imposes an independent requirement that trial courts conduct a preliminary
assessment of the admissibility of expert testimony, even in the absence of an
objection.5% There is no requirement, however. that the district court conduct sua
sponte an in-depth Daubert analysis and make explicit findings on the record as to
the elements of Rule 702. Rather, it is enough that the district court is alert to the
requirements on the admissibility of expert testimony and assure itself that these
requirements are facially satisfied by the proffered expert testimony.

Finally, Daubert imposed the gatekeeper role on the courts to ensure that the trier

of fact will not be exposed to unreliable or irrelevant testimony about

44. See, e.g., Estes Park Taffy Co., LLC v. Original Taffy Shop, Inc., No. 15-CVV-01697-CBS,
2017 WL 2472149, at *3 (D. Colo. June 8, 2017); LG Electronics U.S.A., Inc. v. Whirlpool Corp.,
661 F. Supp. 2d 940, 952 (N.D. Ill. 2009).

45. See, e.g., Estes Park Taffy, 2017 WL 2472149, at *4 (denying motion to exclude).

46. FeD. R. EviD. 403.

47. 1d. 104(a).

48. Daubert, 509 U.S. at 592.

49. See, e.g., In re Scrap Metal Antitrust Litig., 527 F.3d 517, 529 (6th Cir. 2008); In re Paoli
R.R. Yard PCB Litig. (Paoli I1), 35 F.3d 717, 743 (3d Cir. 1994)

50. See Hoult v. Hoult, 57 F.3d 1, 4-5 (1st Cir. 1995).
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scientific, technical or other specialized matters. But the need for a gatekeeper in
advance is significantly diminished when the trier of fact is the judge and not a jury.

That is not to say that the scientific reliability requirement is lessened in such
situations; the point is only that the court can hear the evidence and make its
reliability determination during, rather than in advance of, trial. Thus, where the
factfinder and the gatekeeper are the same, the court does not err in admitting
the evidence subject to the ability later to exclude it or disregard it if it turns out
not to meet the standard of reliability established by Rule 702.51

While courts certainly can make Rule 702 determinations as the evidence is
presented, not making an earlier determination can creates significant inefficiency on
the court and the parties. In the absence of an earlier Daubert decision, the parties
must prepare and present their evidence and arguments for both contingencies: that
the expert evidence will be accepted and that it will be excluded. Especially when
multiple experts are testifying, all of which are being challenged, the burden can be
substantial.

Burden of proof and standard of review. The burden of laying the proper
foundation for the admission of expert testimony is on the party offering the
testimony and admissibility must be shown by a preponderance of the evidence.52 As
with other evidentiary rulings, the decision to admit or exclude expert testimony is
within the discretion of the court.5® Appellate court review the district court’s
decision for abuse of discretion.>*

51. In re Salem, 465 F.3d 767, 777 (7th Cir. 2006) (internal citation omitted); accord In re Rail
Freight Fuel Surcharge Antitrust Litig., No. 07-0489 (PLF), 2016 WL 2962186, at *1 (D.D.C. May
20, 2016) (denying motion to exclude).

52. See, e.g., Daubert, 509 U.S. at 593 n.10 (1993); Wills v. Amerada Hess Corp., 379 F.3d 32,
47 n.9 (2d Cir. 2004); Hall v. United Ins. Co. of Am., 367 F.3d 1255, 1261 (11th Cir. 2004);
Lauzon v. Senco Prods., Inc., 270 F.3d 681, 686 (8th Cir. 2001); Meister v. Medical Engineering
Corp., 267 F.3d 1123, 1128 n.9 (D.C. Cir. 2001); Cooper v. Smith and Nephew, Inc., 259 F.3d 194,
199 (4th Cir. 2001); Nelson v. Tenn. Gas Pipeline Co., 243 F.3d 244, 251 (6th Cir. 2001); Oddi v.
Ford Motor Co., 234 F.3d 136, 144 (3d Cir. 2000); Allison v. McGhan Med. Corp., 184 F.3d 1300,
1306 (11th Cir. 1999); United States v. Griffith, 118 F.3d 318, 321 (5th Cir. 1997); FeD. R. EvID.
702 advisory committee’s note to 2000 amendments (observing that “the proponent has the burden
of establishing that the pertinent admissibility requirements are met by a preponderance of the
evidence.”).

53. See, e.g., Champagne Metals v. Ken-Mac Metals, Inc., 458 F.3d 1073, 1079 (10th Cir.
2006); United States v. Gabaldon, 389 F.3d 1090, 1098 (10th Cir. 2004); Amorgianos v. Nat’l R.R.
Passenger Corp., 303 F.3d 256, 264-65 (2d Cir. 2002).

54. See, e.g., Superior Prod. P’ship v. Gordon Auto Body Parts Co., 784 F.3d 311, 322 (6th
Cir. 2015); In re Nexium (Esomeprazole) Antitrust Litig., 842 F.3d 34, 52 (1st Cir. 2016).

October 15, 2017
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

IN RE: BLOOD REAGENTS ANTITRUST

LITIGATION MDL Docket No. 09-2081

HON. JAN E. DUBOIS
THIS DOCUMENT RELATES TO ALL
ACTIONS

R N . i T S

ORDER APPROVING FORMS OF CLASS NOTICE AND PROPOSED NOTICE
PLAN AND AUTHORIZING DISSEMINATION OF CLASS NOTICE

It is hereby ORDERED AND DECREED as follows:

1. The Court approves the form and content of the: (a) Notice of Class
Action, attached hereto as Exhibit 1, to be mailed to class members as described in
Paragraph 3, below; and (b) Summary Notice of Class Action, attached hereto as Exhibit
2, to be published in the A4BB News as described in Paragraph 4, below.

2. The Court finds that the mailing and publication of the Notices in the
manner set forth herein constitute the best notice practicable under the circumstances, is
due and sufficient notice to all persons entitled thereto and complies fully with the
requirements of Federal Rule of Civil Procedure 23 and the due process requirements of
the Constitution of the United States.

3. The Notice shall be mailed by first class mail, postage prepaid, on or about
February 19, 2016 to all members of the Litigation Class whose names and addresses
can be derived from the electronic transactional sales information produced by
Defendants. The Notice also shall be provided to all persons who request it in response

to the published Summary Notice provided for in Paragraph 8 herein.
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4. Class Counsel are hereby directed to cause a Summary Notice to be
published on one occasion in the March edition of the A4ABB News, which is mailed to
subscribers around March 15, 2016.

5. All requests for exclusion from the Litigation Class must be received no
later than April 6, 2016 and must otherwise comply with the requirements set forth in the
Notice.

6. Class Counsel shall cause to be filed with the Clerk of this Court, and
served upon counsel for Defendants, affidavits or declarations of the person under whose
general direction the mailing of the Notice and the publication of Summary Notice were
made, showing that mailing and publication were made in accordance with this Order on
or before April 15, 2016, and the valid exclusions that were received pursuant to
paragraph 5 above.

7. Class Counsel shall file with the Court and serve on the parties their
motion for ongoing litigation expenses on or before March 23, 2016.

8. Any member of the Immucor settlement class that did not request
exclusion from the Immucor Settlement Class and who objects to Class Counsel’s request
to utilize a portion of the Immucor Settlement Fund to cover continuing costs of
litigation, including trial preparation, must do so in writing. The objection must include
the caption of this case, be signed, and be received by the Court and Class Counsel no
later than April 6, 2016 and shall otherwise comply with the requirements set forth in the
Notices.

9. Class Counsel shall file with the Court and serve on the parties their

responses to any objection(s) to their request for ongoing litigation expenses on or before
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April 13, 2016.

SO ORDERED this (:L day of \\ @as @AY, 2016 .

H%ﬁ%mg‘BLE JAN E. DUBOIS
DISTRICT COURT, EASTERN DISTRICT

OF PENNSYLVANIA

91



i

Case 209-meH RO ORMERt Ao T URFIE IS ASIS - L

EASTERN DISTRICT OF PENNSYLVANIA

If you purchased Traditional Blood Reagents on or
after November 4, 2000, a class action lawsuit may affect you.

A federal court authorized this notice. This is not a solicitation from a lawyer.

° A class has been certified in a class action lawsuit alleging claims against certain manufacturers of
Traditional Blood Reagents: Ortho-Clinical Diagnostics, Inc. (“Ortho”) and Immucor, Inc. (“Immucor”)
(collectively, the “Defendants™). If you purchased Traditional Blood Reagents directly from one or both
of the Defendants between November 4, 2000 and October 19, 2015, you may be a member of the class
described below. Other requirements apply—see Section 2.1 on Page 3 to see if this notice applies to you.

. This notice describes a class action lawsuit, pending in the United States District Court for the Eastern District
of Pennsylvania, in which the Plaintiffs allege that certain blood reagents manufacturers conspired to fix prices
in violation of federal antitrust law.

° The lawsuit claims that, as a result of Defendants’ alleged conduct, the prices paid by individuals and entities
for Traditional Blood Reagents were higher than they otherwise would have been. The lawsuit seeks treble
damages (triple the amount of actual damages), attorneys’ fees and costs from Defendants. The Defendants
deny that any of their conduct was unlawful. The Court has not yet heard or resolved the merits of Plaintiffs’
claims, or determined whether Plaintiffs’ or Defendants’ contentions are true. A trial of this case has not yet
been scheduled.

. In 2012, Immucor settled the lawsuit and paid $22,000,000 for the benefit of a class of purchasers of Traditional
Blood Reagents. The Court entered final approval of the Immucor settlement and dismissed Immucor as a
Defendant. More information regarding the Immucor settlement is available on Page 4 and at
www.bloodreagentsantitrustlitigation.com.

. The lawsuit continues against the non-settling Defendant, Ortho, on behalf of a class, or group of people, that
might include you. The continuing lawsuit affects persons and entities in the United States who purchased
Traditional Blood Reagents directly from either Defendant between November 4, 2000 and October 19, 2015
(the “Litigation Class”).

TO DETERMINE WHETHER YOU ARE AFFECTED BY THE PENDING
CLASS ACTION LAWSUIT, PLEASE SEE SECTION 2.1 ON PAGE 3.

Your rights and options — and the deadlines to exercise them — are explained in this notice.
Please contact www.bloodreagentsantitrustlitigation.com or the Blood Reagents Antitrust Litigation Administrator at
1-855-231-9423 for court documents about the settlement with Immucor and the pending lawsuit against the non-settling

Defendant, Ortho, frequently asked questions, and more information.

DO NOT CONTACT THE COURT OR DEFENDANTS IF
YOU HAVE QUESTIONS REGARDING THIS NOTICE

PART 1: GENERAL INFORMATION

| WHAT IS THIS NOTICE ABOUT? |

1.1 Why has this notice been issued?

This notice explains your legal rights and options regarding the pending class action lawsuit that continues against the non-
settling Defendant, Ortho.

QUESTIONS? VISIT WWW.BLOODREAGENTSANTITRUSTLITIGATION.COM, OR CALL TOLL-FREE, 1-855-231-9423
Page 1

92
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This lawsuit was filed by F. Baragafio Pharmaceuticals, Inc.; Community Medical Center Health Care System; Professional
Resources Management of Crenshaw LLC d/b/a Crenshaw Community Hospital; Douglas County Hospital; Health Network
Laboratories, L.P.; Larkin Community Hospital; Legacy Health System; Mary Hitchcock Memorial Hospital, Inc.; Regional
Medical Center Board d/b/a Northeast Alabama Regional Medical Center; Sacred Heart Hospital of the Hospital Sisters of
the Third Order of St. Francis; St. Anthony’s Memorial Hospital, of the Hospital Sisters of the Third Order of St. Francis;
St. Elizabeth’s Hospital of the Hospital Sisters of the Third Order of St. Francis; St. Francis Hospital of the Hospital Sisters
of the Third Order of St. Francis; St. John’s Hospital of the Hospital Sisters of the Third Order of St. Francis; St. Joseph’s
Hospital, Breese, of the Hospital Sisters of the Third Order of St. Francis; St. Joseph’s Hospital of the Hospital Sisters of
the Third Order of St. Francis (Chippewa Falls); St. Joseph’s Hospital, of the Hospital Sisters of the Third Order of St.
Francis (Highland); St. Mary’s Hospital Medical Center of Green Bay, Inc.; St. Mary’s Hospital, Streator, of the Hospital
Sisters of the Third Order of St. Francis; St. Mary’s Hospital, Decatur, of the Hospital Sisters of the Third Order of St.
Francis; St. Nicholas Hospital of the Hospital Sisters of the Third Order of St. Francis; St. Vincent Hospital of the Hospital
Sisters of the Third Order of St. Francis; Schuylkill Medical Center - East Norwegian Street; Schuylkill Medical Center -
South Jackson Street; and Warren General Hospital (collectively, “Plaintiffs” or “Class Representatives™) individually and
as representatives of all persons in the United States who purchased Traditional Blood Reagents directly from the
Defendants. The lawsuit asserts that, as a result of the alleged conduct of the Defendants, the prices paid for Traditional
Blood Reagents were higher than they otherwise would have been. The Plaintiffs seek to recover three times the actual
damages that they allege Defendants’ conduct caused, as well as attorneys’ fees and costs. The Defendants deny Plaintiffs’
allegations. The Court has not yet heard or resolved the merits of Plaintiffs’ claims, or determined whether Plaintiffs’ or
Defendants’ contentions are true.

1.3 What are blood reagents and Traditional Blood Reagents?

Blood reagents are products designed and manufactured to test, match, detect, screen, diagnose and/or otherwise identify
certain properties of the cell and serum components of human blood. “Traditional Blood Reagents,” as used herein, are
primarily used to test blood manually in test tubes. In contrast, proprietary blood reagents, as used herein, are primarily
used to test blood in automated and/or semi-automated platforms. Proprietary reagents sold by Defendants include, but are
not limited to, Ortho’s ID-MTS gel products and Immucor’s Capture products. For purposes of this litigation, the definition
of Traditional Blood Reagents does not include Ortho’s 0.8% red blood cell reagents and the certified class includes
purchases of only Traditional Blood Reagents; the certified class does not include purchases of proprietary blood reagents
and/or Ortho’s 0.8% red blood cell reagents.

1.4 Who are the Defendants in this case?

The Defendants are Immucor and Ortho.

1.5 What is a class action lawsuit?

In a class action, people or entities called class representatives sue on behalf of people or entities that have similar claims.
All these entities make up the class and are called class members. The Court then resolves the issues for all class members,
except for those who exclude themselves from the class. U.S. District Court Judge Jan E. DuBois in the U.S. District Court
for the Eastern District of Pennsylvania is overseeing this lawsuit.

1.6 What is the current status of the lawsuit?

Several lawsuits were originally filed beginning in May 2009, and the cases were consolidated before Judge DuBois in the
Eastern District of Pennsylvania. The Court certified this lawsuit as a class action on August 22, 2012 for all purposes,
including trial and any future settlements, and appointed the named Plaintiffs and the law firm of Spector Roseman Kodroff
& Willis, PC to represent the class. On October 25, 2012, the Third Circuit Court of Appeals accepted Ortho’s appeal of
the District Court’s class certification decision, and on April 8, 2015, the Third Circuit vacated the District Court’s decision
because it relied, in part, on a Third Circuit decision that the Supreme Court reversed in 2013. On remand from the Third
Circuit, the District Court re-certified the lawsuit as a class action on October 19, 2015.

The Plaintiffs reached a settlement with Immucor in the amount of $22,000,000 on January 11, 2012, which was granted
final approval by the Court on September 6, 2012. As a result of this settlement, Inmucor was dismissed from the case. A
trial of this case against the non-settling Defendant, Ortho, has not yet been scheduled. In addition to a trial on issues
common to the class, there may be separate proceedings to make a formal decision regarding any individualized issues
relating to damages and to Plaintiffs’ and the other class members’ claims of fraudulent concealment.

QUESTIONS? VISIT WWW.BLOODREAGENTSANTITRUSTLITIGATION.COM, OR CALL TOLL-FREE, 1-855-231-9423

Page 2
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SUMMARY OF YOUR LEGAL RIGHTS AND OPTIONS IN THE CLASS ACTION LAWSUIT:

You do not need to do anything at this time to remain a member of the Litigation Class.
You will be bound by any decision of the Court in this case, and you will give up your
: . rights to sue Ortho about the same legal claims involved in this case. By remaining in the
by Doing Nothing Litigation Class, you make yourself eligible to receive a share of any money that may be
recovered by the Litigation Class.

If you exclude yourself from the Litigation Class, you will not be bound by the decisions
Exclude Yourself of the Court and will not be entitled to receive any money that may be recovered for the
Litigation Class in the future.

You may, but are not required to, hire your own lawyer at your expense to advise you of
Hire Your Own Lawyer | your rights in the class action lawsuit. You have the right to enter an appearance in the case
through your lawyer if you wish.

Remain a Class Member

| WHO IS AFFECTED BY THE CLASS ACTION LAWSUIT? |

2.1 How do I know if I am part of the pending class action lawsuit?

The Litigation Class includes persons and entities that purchased Traditional Blood Reagents in the United States directly
from either of the Defendants, Ortho or Immucor, during the period from November 4, 2000 through October 19, 2015.

Even if you meet these requirements, you are not a member of the Litigation Class if you are a federal governmental entity,
a Defendant, or a Defendant’s parent, subsidiary, or affiliate.

| EXCLUDING YOURSELF FROM THE CLASS ACTION LAWSUIT |

If you do not want to remain a member of the Litigation Class, or if you want to be able to start your own lawsuit or be part
of a different lawsuit against Ortho involving the same claims as in this lawsuit, then you must take steps to remove yourself
from the Litigation Class. This is called “excluding yourself” or “opting out” of the class.

2.2 How do I exclude myself from the Litigation Class?

If you want to exclude yourself from the Litigation Class, you must mail a written request to be excluded from the Litigation
Class to the Blood Reagents Antitrust Litigation Administrator at the following address: Blood Reagents Antitrust
Litigation, P.O. Box 43058, Providence RI 02940-3058. The written request must include your name and address and
specifically state that you request exclusion from the Litigation Class. The written request must be received no later than
April 6, 2016. If you elect to be excluded from the Litigation Class, you will not be legally bound by any judgment or
decision in this case and will remain free to pursue any legal rights you may have against Ortho. If you are excluded from
the Litigation Class, you will not receive any money or other benefits which are awarded to the Litigation Class if the case
is successful, and you will not be allowed to object to any settlement.

If you wish to remain in the Litigation Class, you do not need to do anything at this time.

I THE LAWYERS REPRESENTING THE CLASS

2.3 Do I have a lawyer in this case?
The Court has appointed the following law firm to represent the Litigation Class (called “Class Counsel”):

SPECTOR ROSEMAN KODROFF & WILLIS, P.C.
1818 Market Street, Suite 2500

Philadelphia, PA 19103

(215) 496-0300

You will not be personally charged for the services of these attorneys in litigating this case against the Defendants. If you
want to be represented by your own lawyer, you may hire one at your own expense. You have the right to enter an
appearance in the case through your lawyer if you wish.

2.4 How will the lawyers be paid?

Attorneys for the class are undertaking this litigation on a completely contingent fee basis, and are not requesting an award
of attorneys’ fees at this time. Class Counsel will, at a later time, seek Court approval of an award of reasonable attorneys’
fees to be paid from settlement funds and any damages awarded in this case.

Class Counsel previously sought, and the Court approved, an award of $500,000 from the Immucor Settlement Fund to
cover ongoing costs of litigation, all of which has been spent pursuing certification of the Litigation Class. As a result,
Class Counsel intends to seek an award of an additional $2,000,000 from the Immucor Settlement Fund to cover continuing
costs of litigation, including trial preparation. The Court can approve or deny such a request.

QUESTIONS? VISIT WWW.BLOODREAGENTSANTITRUSTLITIGATION.COM, OR CALL TOLL-FREE, 1-855-231-9423

Page 3
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2.5 What happens if I do nothing at all?

If you are a member of the Litigation Class and you choose to take no action, your interests as a member of the Litigation Class
will be represented by the Plaintiffs and Class Counsel and you will be bound by any decision or judgment entered by the
Court. You will not be able to start or continue with a lawsuit against Ortho regarding the claims described herein. If the
Litigation Class is successful at trial on issues common to the class, you will be entitled to present evidence of your Traditional
Blood Reagents purchases from the Defendants within the Litigation Class Period in order to potentially recover any
overcharges you may have paid (net of attorney fees and expenses, which may be determined by the Court to be payable from
the recovery). In addition, you will have an opportunity to present evidence in support of a claim of fraudulent concealment,
in order to toll the statute of limitations that might otherwise bar some or all of your claim to recover for any overcharges. As
a member of the Litigation Class, you will not be responsible for attorneys’ fees or litigation expenses.

[ GETTING MORE INFORMATION |

2.6 How can I get more information?

This notice is only a summary of the Court’s decision. You may obtain copies of the class certification opinion by visiting
www.bloodreagentsantitrustlitigation.com or by calling 1-855-231-9423.

PLEASE DO NOT CONTACT THE COURT, THE CLERK OF THE COURT OR DEFENDANTS.
IF YOU HAVE ANY QUESTIONS REGARDING THIS NOTICE, PLEASE DIRECT THEM
ONLY TO THE BLOOD REAGENTS ANTITRUST LITIGATION ADMINISTRATOR.

PART 3: THE IMMUCOR SETTLEMENT CLASS

3.1 What does the Immucor Setflement provide?

The Plaintiffs reached a settlement agreement with Immucor in the amount of $22,000,000, which was signed by Plaintiffs
and Immucor on January 11, 2012, and granted preliminary approval by the Court on March 5, 2012. Notice of the
settlement was mailed to potential settlement class members on April 19,2012. A summary notice was also published in
the April 2012 edition of A4BB News. The notices informed settlement class members of the settlement terms with Immucor
and their options with respect to the settlement. The deadline to request exclusion from the Immucor Settlement Class was
June 1, 2012, and a final approval hearing was held on June 15, 2012. The Court granted final approval of the Immucor
settlement and dismissed Immucor from the case on September 6, 2012. At that time, the Court also awarded Class Counsel
$500,000 of the settlement amount to cover ongoing litigation expenses, all of which has been spent pursuing certification
of the Litigation Class. As a result, Class Counsel intend to seek an award of an additional $2,000,000 from the Immucor
Settlement Fund to cover continuing costs of litigation, including trial preparation. Class Counsel must file their motion for
ongoing litigation expenses on or before March 23, 2016.

3.2 If I do not like Class Counsel’s request for ongoing litigation expenses, how do I tell the Court?

If you did not request exclusion from the Immucor settlement class prior to June 1, 2012, you are a member of the Immucor
Settlement Class and may object to Class Counsel’s request to utilize an additional $2,000,000 from the Immucor Settlement
Fund to cover continuing costs of litigation, including trnal preparation. If you wish to object to that request, you must specify,
in writing, all of your objections and the basis for those objections, as well as (i) the name, address, and telephone number of
the person objecting and, if represented by a lawyer, of his or her lawyer; and (ii) a statement describing any purchases of
Traditional Blood Reagents you made directly from defendants from January 1, 2000 through October 19, 2015, including the
dates and amounts of such purchases. You must mail your written objection to the Clerk of the Court, 601 Market Street,
Philadelphia, PA 19106, so it is received and filed no later than April 6, 2016. You must also send copies of any objections to:

Jeffrey J. Corrigan

SPECTOR ROSEMAN KODROFF & WILLIS, P.C.
1818 Market Street, Suite 2500, Philadelphia, PA 19103
Tel.: (215) 496-0300 Fax: (215) 496-6611

COUNSEL FOR PLAINTIFFS AND CLASS COUNSEL
3.3 Will I receive any money from the Immucor Settlement?

If you failed to request exclusion from the Immucor settlement class in 2012, you are bound by the Court’s decision with
respect to that settlement and you are eligible to receive a share of the Immucor settlement amount. At a later date, Class
Counsel will file with the Court a plan of distribution of the Immucor funds. After payment of any court-ordered attorneys’
fees, reimbursement of litigation expenses, incentive awards to the class representatives, class notice and administration
expenses (including tax-related expenses), the balance will be distributed to Immucor settlement class members. More
information regarding the Immucor settlement is available at www.bloodreagentsantitrustlitigation.com.

IF YOU HAVE ANY QUESTIONS REGARDING THIS NOTICE, PLEASE DIRECT THEM
ONLY TO THE BLOOD REAGENTS ANTITRUST LITIGATION ADMINISTRATOR.

QUESTIONS? VISIT WWW.BLOODREAGENTSANTITRUSTLITIGATION.COM, OR CALL TOLL-FREE, 1-855-231-9423
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EASTERN DISTRICT OF PENNSYLVANIA

If you purchased Traditional Blood Reagents on or after
November 4, 2000, a class action lawsuit may affect you.

A federal court authorized this notice. This is not a solicitation from a lawyer.

o A class has been certified in a class action lawsuit alleging claims against certain
manufacturers of Traditional Blood Reagents: Ortho-Clinical Diagnostics, Inc. (“Ortho™)
and Immucor, Inc. (“Immucor”) (collectively, the “Defendants™). If you purchased
Traditional Blood Reagents directly from one or both of the Defendants between
November 4, 2000 and October 19, 2015, you may be a member of the class.

. THIS NOTICE IS TO INFORM YOU THAT A PLAINTIFF LITIGATION CLASS
HAS BEEN CERTIFIED ON BEHALF OF DIRECT PURCHASERS OF
TRADITIONAL BLOOD REAGENTS.

. This is a summary notice. If you have not yet received the “Long” or “Comprehensive”
Notice you may obtain copies by visiting www.bloodreagentsantitrustlitigation.com,
calling 1-885-231-9423, or writing to Blood Reagents Antitrust Litigation Administrator,
P.O. Box 43058, Providence RI 02940-3058.

WHAT IS THIS LAWSUIT ABOUT?

. The Plaintiffs in the lawsuit claim that Defendants violated federal antitrust law and, as a
result, the prices paid by persons and entities that purchased Traditional Blood Reagents
directly from Defendants were higher than they otherwise would have been. The Plaintiffs
seek to recover three times the actual damages that they allege were caused by Defendants,
as well as attorneys’ fees and costs.

° The Defendants deny the Plaintiffs’ allegations. The Court has not yet heard or resolved
the merits of Plaintiffs’ claims, or determined whether Plaintiffs’ or Defendants’
contentions are true. A trial of this case has not yet been scheduled. In addition to a trial
on the issues common to the class, there may be proceedings to adjudicate any
individualized issues relating to damages and to Plaintiffs’ and the other class members’
claims of fraudulent concealment.

AM 1 A MEMBER OF THE LITIGATION CLASS?

o The Court has certified a “Litigation Class” consisting of all individuals or entities that
purchased Traditional Blood Reagents in the United States between November 4, 2000 and
October 19, 2015 directly from either of the Defendants listed above. Excluded from the
class are Defendants, and their respective parents, subsidiaries and affiliates, as well as any
federal government entities.

o This Class has been certified for all purposes, including trial and any future settlements. If

you are a member of the litigation class, as described above, your rights will be affected
unless you exclude yourself from the class as described below.

BRLSUMO021
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judgment that the court enters in this case. The deadline to exclude yourself is
April 6, 2016. If you wish to exclude yourself from the Litigation Class, please see the
“Long Notice” or contact Blood Reagents Antitrust Litigation Administrator for
information on requesting exclusion.

o Your decision on whether to remain in this Litigation Class will not affect your rights with
respect to the Immucor settlement, described below.

WHO REPRESENTS YOU?

. The Court appointed the law firm of Spector Roseman Kodroff & Willis, P.C. to represent
you as “Class Counsel.” You don’t have to pay Class Counsel or anyone else to participate.
Instead, Class Counsel will ask the Court for attorneys’ fees and costs, which would be
paid by Defendants or out of money recovered, before giving the rest to the Litigation
Class. You may hire your own lawyer to appear in Court for you; if you do, you are
responsible for paying that lawyer.

IMMUCOR SETTLEMENT:

. Plaintiffs in this case previously reached a settlement with Immucor in the amount of
$22,000,000. Notices of the Immucor settlement, and the opportunity to request exclusion
from it, were mailed and published in April-May 2012. On September 6, 2012, the Court
granted final approval to the settlement and dismissed Immucor from the case. The Court
also awarded Plaintiffs $500,000 of the settlement amount to cover ongoing litigation
expenses, all of which has been spent pursuing certification of the Litigation Class. As a
result, Class Counsel intend to seek an award of an additional $2,000,000 from the
Immucor Settlement Fund to cover continuing costs of litigation, including trial
preparation. Class Counsel must file their motion for ongoing litigation expenses on or
before March 23, 2016. If you did not request exclusion from the Immucor settlement
class, you may object to Class Counsel’s motion for ongoing litigation expenses. The
deadline to submit an objection is April 6, 2016. If you wish to object to Class Counsel’s
request, please see the “Long Notice” or contact Blood Reagents Antitrust Litigation
Administrator for information on objecting.

. If you failed to request exclusion from the Immucor settlement class in 2012, you are bound
by the Court’s decision with respect to that settlement and you are eligible to receive a
share of the Immucor settlement amount. At a later date, Class Counsel will file with the
Court a plan of distribution. After payment of any court-ordered attorneys’ fees,
reimbursement of expenses, incentive awards, class notice and administration expenses
(including tax-related expenses), the balance will be distributed to Immucor settlement
class members. More information regarding the Immucor settlement is available at
www.bloodreagentsantitrustlitigation.com.

HOW CAN I GET MORE INFORMATION?

Visit www.bloodreagentsantitrustlitigation.com, call 1-885-231-9423, or write Blood
Reagents Antitrust Litigation Administrator, P.O. Box 43058, Providence RI 02940-3058.

PLEASE DO NOT CONTACT THE COURT, THE CLERK OF THE COURT
OR DEFENDANTS. DIRECT ALL QUESTIONS TO THE BLOOD REAGENTS
ANTITRUST LITIGATION ADMINISTRATOR.

2.
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EXECUTION COPY

UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

IN RE NYC BUS TOUR ANTITRUST Master Case File No.
LITIGATION 13-CV-0711 (ALC)(GWG)
RELATED TO ALL CASES
ECF Case
JURY TRIAL DEMANDED
SETTLEMENT AGREEMENT

This Settlement Agreement is made and entered into this 30th day of April 2014,
by and between defendants Twin America, LLC, Coach USA, Inc., International Bus Services,
Inc., CitySights LLC and City Sights Twin, LLC (“Defendants”) and named class plaintiffs
Natasha Bhandari and Tracey L. Nobel (“Class Plaintiffs™), for themselves and on behalf of each
Class Member' in In re NYC Bus Tour Antitrust Litigation, 13-CV-0711. Subject to the approval
of the Court, this Agreement is intended by the Settling Parties to fully, finally and forever
compromise, resolve, release, discharge and settle all Released Claims as against the Releasees,
upon and subject to the terms and conditions hereof.

WHEREAS, Class Plaintiffs have alleged, among other things, that (1)
Defendants violated Section 1 of the Sherman Act, 15 U.S.C. § 1, by limiting competition and
fixing prices in the alleged market for “hop-on, hop-off” bus tours in New York City, and these
acts caused Class Members to incur monetary damages; (2) Defendants violated Section 2 of the

Sherman Act, by possessing monopoly power in the alleged market for “hop-on, hop-off” bus
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tours in New York City, and acquired that market by anticompetitive conduct; (3) Defendants
violated Section 7 of the Clayton Act by creating a joint venture that lessened competition and
tended to create a monopoly; and (4) Defendants violated the Donnelly Act, N.Y. Gen. Bus. Law
§ 340;

WHEREAS, Defendants have denied and continue to (1) deny that they have
liability for the claims and allegations of wrongdoing made by Class Plaintiffs in the Action and
maintain that they have meritorious defenses; (2) deny all charges of fault, liability and
wrongdoing against them arising out of any of the conduct, statements, acts or omissions alleged,
or that could have been alleged, in the Action, and contend that the factual allegations made in
the Action relating to them are materially inaccurate; (3) deny that Class Plaintiffs or Class
Members have asserted any valid claims as to any of them; and (4) deny that the Class Plaintiffs
or Class Members were harmed by any conduct of Defendants alleged in the Action or
otherwise;

WHEREAS, Class Plaintiffs, for themselves and on behalf of each Class Member,
acknowledge and agree that neither this Agreement nor the payment of the Settlement Amount
nor any statement made in the negotiation of this Agreement shall be deemed or construed to be
an admission or evidence of (1) any violation of any statute or law or of any fault, liability or
wrongdoing by Defendants or any other Releasee whatsoever, (2) the truth of any of the claims
or allegations alleged in the Action, or (3) any infirmity in the defenses that the Defendants have,

or could have, asserted;

! All capitalized terms shall have the meaning set forth herein in the text or in § 1 of this
Agreement.
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WHEREAS, arm’s length settlement negotiations have taken place, through
counsel, between Defendants and Class Plaintiffs, with the assistance of a respected and neutral
third party mediator, and this Agreement embodies all of the terms and conditions of the
Settlement between Defendants and Class Plaintiffs, both individually and on behalf of each
Class Member;

WHEREAS, Defendants have agreed to pay a Settlement Amount of $19,000,000
in exchange for the release of the claims asserted in the Action against them and of the other
consideration provided by Class Plaintiffs as specified herein, pursuant to the terms and subject
to the conditions set forth below;

WHEREAS, Class Plaintiffs’ Counsel have concluded, after due investigation and
after carefully considering the relevant circumstances, including, without limitation, the claims
asserted in the Action, the legal and factual defenses thereto and the applicable law, that (1) it is
in the best interests of the Class to enter into this Agreement in order to avoid the uncertainties of
litigation and to assure that the benefits reflected herein are obtained for the Class and (2) the
Settlement set forth herein is fair, reasonable and adequate and in the best interests of Class
Members; and

WHEREAS, the Defendants, without any admlission or concession whatsoever
and despite believing that they are not liable for the claims asserted against them in the Action
and that they have good and meritorious defenses thereto, have nevertheless agreed to enter into
this Agreement to avoid further expense, inconvenience, and the distraction of burdensome and
protracted litigation, and thereby to put to rest this controversy and avoid the risks inherent in

complex litigation.
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NOW, THEREFORE, IT IS HEREBY AGREED by and among the Class
Plaintiffs (for themselves and each Class Member) and Defendants, by and through their
respective counsel or attorneys of record, that, subject to the approval of the Court, the Action as
against Defendants shall be dismissed with prejudice and all Released Claims as against all
Releasees shall be fully, finally and forever compromised, settled, released, resolved,
relinquished, waived and discharged, as set forth below.

1. Definitions. As used in this Agreement and any exhibits attached hereto

the following capitalized terms have the meanings specified below.

(a) “Action” means In re NYC Bus Tour Antitrust Litigation, Master Docket
No. 13-cv-0711(ALC)(GWG), which is currently pending in the U.S. District Court for
the Southern District of New York.

(b)  “Agreement” means this Settlement Agreement, together with any exhibits
attached hereto, which are incorporated herein by reference.

(c) “Authorized Claimant” means any Class Member who, in accordance with
the terms of this Agreement, is entitled to a distribution from the Net Settlement Fund
pursuant to any Distribution Plan established by the Court.

(d) “Claims Administrator” means the firm or firms retained by Class
Plaintiffs’ Counsel on behalf of the Class Plaintiffs, subject to approval by the Court, to
provide all notices approved by the Court to potential Class Members and to administer
the Settlement.

(e) “Class” means, for purposes of this Settlement only, all persons who, or
entities that, purchased Defendants’ “hop-on, hop-off” bus tours in New York City from

February 1, 2009, until the date of the Preliminary Approval Order (the “Class Period™).
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Excluded from the Class are Defendants, their present and former parents, subsidiaries,
affiliates, and employees.

€3] “Class Member” means a Person who is a member of the Class and has
not timely and validly excluded themselves from the Class in accordance with the
procedure to be approved by the Court.

(g)  “Class Plaintiffs” means Natasha Bhandari and Tracey L. Nobel.

(h) “Class Plaintiffs’ Counsel” means the law firm of Susman Godfrey LLP.

(i) “Court” means the U.S. District Court for the Southern District of New
York, and the Honorable Andrew L. Carter, Jr. and the Honorable Gabriel W. Gorenstein,
as well as their successors.

() “Defendants” means Twin America, LLC, Coach USA, Inc., International
Bus Services, Inc., CitySights LLC and City Sights Twin, LLC, as well as all current and
former subsidiaries, affiliates, predecessors, and successors and their respective current
and former employees, directors and officers.

(k) “Distribution Plan” means any plan or formula of allocation of the Gross
Settlement Fund that is approved by the Court, whereby the Net Settlement Fund shall in
the future be distributed to Authorized Claimants.

) “Effective Date” means the date on which this Agreement is executed by
the last party to do so.

(m) “Escrow Account” means an account invested consistent with the
provisions of § 9 herein opened by the Escrow Agent to hold the Settlement Fund, which
account shall be deemed to be in the custody of the Court and shall remain subject to the

jurisdiction of the Court until such time as the funds therein are paid out as provided for
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in this Agreement, and wherein the Settlement Amount shall be deposited and held in
€SCrow.

(n)  “Escrow Agent” means the entity jointly designated by Class Plaintiffs’
Counsel and Defendants, and any successor agent, to maintain the Settlement Fund.

(0)  “Escrow Agents Costs” has the meaning set forth in § 9, below.

(p)  “Fee and Expense Application” has the meaning set forth in § 21, below.

@ “Fee and Expense Award” has the meaning set forth in § 22, below.

r) “Final” means, with respect to any order of a court, including, without
limitation, the Judgment, that such order represents a final and binding determination of
all issues within its scope and is not subject to further review on appeal or otherwise. An
order becomes “Final” when: (i) no appeal has been filed and the prescribed time for
commencing, filing or noticing any appeal has expired; or (ii) an appeal has been filed
and either (1) the appeal has been dismissed and the prescribed time, if any, for
commencing, filing or noticing any further appeal has expired, or (2) the order has been
affirmed in its entirety and the prescribed time, if any, for commencing, filing or noticing
any further appeal has expired. For purposes of this paragraph, an “appeal” includes
appeals as of right, discretionary appeals, interlocutory appeals, proceedings involving
writs of certiorari or mandamus, and any other proceedings of like kind. Any appeal or
other proceeding pertaining solely to any order issued in respect of an application for
attorneys’ fees and expenses shall not in any way delay or prevent the Judgment from

becoming Final.
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(s) “Final Approval Order” means the Court’s approval of the Settlement

following preliminary approval thereof, Notice to the Class and a hearing on the fairness

of the Settlement.

®) “Gross Settlement Fund” means the Settlement Amount plus any interest

that may accrue thereon.

(u)  “Hop-on, hop-off bus tours” has the meaning set forth in § 16-17 of the

First Amended Class Action Complaint, filed November 14, 2013 in 13-cv-711 (Dkt.

#83).

(v)  “Judgment” means the order of judgment and dismissal of the Action with

prejudice as to Defendants, the form of which shall be mutually agreed upon by
Settling Parties, and submitted to the Court for approval thereof.
(w)  “Net Settlement Fund” means the Gross Settlement Fund, less

payments set forth in § 16(a)-(f), below.

(x) “Notice” means the form of written notice of the proposed Settlement,

the

the

the

Settlement Hearing, the proposed Distribution Plan and the Fee and Expense Application

to be provided to Class Members as provided in this Agreement and the Preliminary

Approval Order, in each case as further described in § 5, below.

¥) “Notice and Administrative Costs” has the meaning set forth in § 9, below.

(2) “Person(s)” means an individual, corporation, limited liability corporation,

professional corporation, limited liability partnership, partnership, limited partnership,

association, joint stock company, estate, legal representative, trust, unincorporated

association, and any spouses, heirs, predecessors, successors, representatives or assignees

of any of the foregoing.
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(aa)  “Preliminary Approval Order” has the meaning set forth in 9 3, below.

(bb) “Proof of Claim and Release,” means the form to be sent to Class
Members, upon order(s) of the Court, by which any Class Member may make a claim
against the Net Settlement Fund.

(cc) “Released Claims” means any and all manner of claims, demands, rights,
actions, suits, counterclaims, cross claims, set offs, causes of action of any type, whether
class, individual or otherwise in nature, fees, costs, penalties, fines, debts, expenses,
attorney fees, damages whenever incurred, and liabilities of any nature whatsoever
(including joint and several), known or unknown, fixed or contingent, matured or
unmatured, accrued or unaccrued, liquidated or unliquidated, suspected or unsuspected,
asserted or unasserted, whether based on federal, state, local or foreign statutory law or
common law, equity, rule or regulation or any other source which Releasors or any of
them, whether directly, representatively, derivatively, or in any other capacity, ever had,
now have or hereafter can, shall or may have against Releasees, relating in any way to (i)
the claims that were asserted in the Action, and (ii) the claims that could have been
asserted against any of the Releasees in any forum that arise out of, are based upon or are
related to the allegations, transactions, facts (including allegations of anticompetitive
conduct with respect to any acquisition of Defendants’ hop-on, hop-off bus tours by Class
Members during the Class Period), matters or occurrences, representations or omissions
involved, set forth, or referred to in the First Amended Consolidated Class Action
Complaint in the Action (Dkt #83). Released Claims shall only be released against

Releasees.
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(dd) “Releasees” means each of the Defendants, their predecessors, successors
and assigns, their current and former direct and indirect parents, subsidiaries, and
affiliates, and their respective current and former officers, directors, employees,
managers, members, partners, agents, vendors, resellers, wholesalers, shareholders (in
their capacity as shareholders), insurers, attorneys, and legal representatives, and the
predecessors, successors, heirs, executors, administrators and assigns of each of the
foregoing. As used in this paragraph, “affiliates” means entities controlling, controlled
by or under common control with a Releasee.

(ee) “Releasors” means Class Plaintiffs and each and every Class Member on
their own behalf and on behalf of their respective predecessors, successors and assigns,
their current and former direct and indirect parents, subsidiaries, divisions, groups,
conduits for entering transactions, and affiliates, their respective current and former
officers, directors, employees, agents, and legal representatives, and the predecessors,
successors, heirs, executors, estates, administrators, representatives, trustees, and assigns
of each of the foregoing. As used in this paragraph, “affiliates” means entities controlling,
controlled by or under common control with a Releasor.

(ff)  “Settlement” means the settlement of the Released Claims set forth herein.

(gg) “Settlement Amount” means nineteen million dollars (§19,000,000).

(hh)  “Settlement Fund” means the Escrow Account in which the Escrow Agent
maintains the Settlement Amount after payment thereof by Defendants.

(i)  “Settlement Hearing” has the meaning set forth in § 5, below.

(i)  “Settling Parties” means Defendants and the Class Plaintiffs (for

themselves and on behalf of each Class Member).
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(kk)  “Summary Notice” has the meaning set forth in § 6, below.

B. Preliminary Approval Order, Notice Order, and Settlement Hearing
2. Reasonable Best Efforts to Effectuate this Settlement. The Settling

Parties agree to cooperate with one another to the extent reasonably necessary to effectuate and
implement the terms and conditions of this Agreement and to exercise their reasonable best
efforts to accomplish the terms and conditions of this Agreement.

3. Motion for Preliminary Approval. Within thirty (30) calendar days
after the Effective Date, Class Plaintiffs’ Counsel shall submit this Agreement to the Court and
shall apply for entry of an order (the “Preliminary Approval Order”) requesting, infer alia,
preliminary approval of the Settlement, the scheduling of a Settlement Hearing, certification of
the Class for purposes of the Settlement only, and for a stay of all proceedings in the Action
against the Releasees until the Court renders a final decision on approval of the Settlement. The
motion shall include the proposed form of an order preliminarily approving the Settlement, a
copy of which is attached hereto as Exhibit A. Defendants shall be provided with an opportunity
to review and comment on the Motion for Preliminary Approval, including all supporting
materials such as a memorandum and exhibits (including, but not limited to, the proposed forms
of notice), seven (7) calendar days before the Motion is submitted to the Court, and shall provide
any comments to Class Plaintiffs” Counsel no later than three (3) calendar days before the
Motion is submitted to the Court.

4. Stipulation to Certification of a Settlement Class. The Settling Parties
hereby stipulate for purposes of the Settlement only and for no other purpose, (a) certification of
the Action as a class action pursuant to the requirements of Rules 23(a) and 23(b)(3) of the
Federal Rules of Civil Procedure, and, subject to Court approval, (b) the description of the Class

in 9 1(e) above shall be certified as to Defendants, and (c) the appointment of Class Plaintiffs’
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Counsel as class counsel pursuant to Rule 23(g). If the Settlement as described herein is finally
disapproved by any court, if this Agreement or the Settlement is terminated as provided herein,
or if the Settlement is reversed or vacated following any appeal taken therefrom, then this
stipulation that a class should be certified becomes automatically null and void ab initio, and
Defendants reserve all rights to contest that the Class should be certified.

5. Notice to Class. In the event that the Court preliminarily approves the
Settlement, Class Plaintiffs’ Counsel shall, in accordance with Rule 23 of the Federal Rules of
Civil Procedure and the Preliminary Approval Order, provide Class Members whose identities
can be determined after reasonable efforts with notice of the date of the hearing scheduled by the
Court under Rule 23(e)(2) of the Federal Rules of Civil Procedure to consider the fairness,
adequacy and reasonableness of the proposed Settlement (the “Settlement Hearing”). The
Notice shall also include the general terms of the Settlement set forth in this Agreement, the
general terms of the proposed Distribution Plan, the general terms of the Fee and Expense
Application, and a description of Class Members’ rights to object to the Settlement, request
exclusion from the Class, which must occur at least 45 days prior to the Settlement Hearing,
and/or appear at the Settlement Hearing.

6. Publication. Class Plaintiffs’ Counsel shall cause to be published a
summary of the notice (“Summary Notice”) in accord with the notice plan submitted to the
Court by Class Plaintiffs’ Counsel and approved by the Court.

7. Motion for Final Approval and Entry of Final Judgment. Thirty (30)
days prior to the date for the Settlement Hearing set by the Court in the Preliminary Approval
Order, Class Plaintiffs’ Counsel shall submit a motion for final approval of the Settlement by the

Court after Notice to Class Members of the Settlement Hearing, and the Settling Parties shall
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jointly seek entry of the Final Approval Order and Judgment. Defendants shall be provided with
an opportunity to review and comment on the Motion for Final Approval and Final Approval
Order and Judgment seven (7) calendar days before the Motion is submitted to the Court, and
shall provide any comments to Class Plaintiffs’ Counsel no later than three (3) calendar days
before the Motion is submitted to the Court. Except as described in { 8, the obligations of the
Defendants hereunder are contingent upon the entry of a Final Approval Order and Judgment
that shall:

(a) fully and finally approve the Settlement contemplated by this Agreement
and its terms as being fair, reasonable and adequate within the meaning of Rule 23 of the
Federal Rules of Civil Procedure and direct its consummation pursuant to its terms and
conditions;

(b)  contain a finding that the Notice given to Class Members complies in all
respects with the requirements of Rule 23 of the Federal Rules of Civil Procedure and
due process;

(¢)  direct that the Action be dismissed with prejudice as to Defendants and,
except as provided in 15 herein, without costs;

(d)  contain a complete bar order that discharges and releases the Released
Claims as to all of the Releasees;

(e permanently bar, enjoin and restrain the institution and prosecution, by
Class Plaintiffs and any Class Member, either directly, individually, representatively,
derivatively or in any other capacity, by whatever means, of any other action against the
Releasees in any court, or in any agency or other authority or arbitral or other forum

wherever located, asserting any of the Released Claims;
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® reserve continuing and exclusive jurisdiction over the Settlement,
including all future proceedings concerning the administration and enforcement of this
Agreement;

(g)  contain a determination that there is no just reason for delay and directing

entry of a Final Judgment as to Defendants; and

(h)  contain such other and further provisions consistent with the terms of this

Agreement to which the Settling Parties expressly consent in writing.

Sufficiently before the Settlement Hearing, Class Plaintiffs’ Counsel also will
request that the Court approve the application for attorneys’ fees and expenses (as described
below). Class Plaintiffs’ Counsel also will timely request that the Court approve the proposed
Distribution Plan.

C. Settlement Fund

8. Payments made by Defendants. In consideration of the full and
complete settlement by the Releasors of the Released Claims and the other consideration
specified herein, Defendants shall pay by wire transfer five million dollars ($5,000,000) of the
Settlement Amount into the Settlement Fund within thirty (30) business days after the entry of
the Preliminary Approval Order having the terms specified in § 3 by the Court. The balance of
the Settlement Amount, fourteen million dollars ($14,000,000), shall be paid into the Settlement
Fund by Defendants within thirty (30) business days after the Court enters the Final Approval
Order having the terms specified in § 7. All interest earned by the Settlement Fund shall be
added to, and become part of, the Gross Settlement Fund. The Settlement Amount shall not be
subject to reduction, and upon the occurrence of the Final Judgment, no funds may be returned to

Defendants, except as set forth in this Agreement.
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9. Disbursements Prior to Final Judgment. No amount may be disbursed
from the Gross Settlement Fund unless and until Final Judgment, except that upon written notice
to the Escrow Agent by Class Plaintiffs’ Counsel, with a copy to Defendants: (i) costs of the
Notice actually incurred (“Notice and Administrative Costs”) described in §{ 5 and 6 above,
may be paid from the Gross Settlement Fund as they become due; (ii) Taxes and Tax Expenses
(as defined in below) may be paid from the Gross Settlement Fund as they become due; and (iii)
costs of the Escrow Agent (“Escrow Agent Costs”) may be paid from the Gross Settlement
Fund as they become due. Class Plaintiffs’ Counsel will attempt in good faith to minimize the
amount of Notice and Administrative Costs. All funds held by the Escrow Agent shall be
deemed to be in the custody of the Court and shall remain subject to the jurisdiction of the Court
until such time as the funds shall be distributed or returned pursuant to the terms of this
Agreement and/or further order of the Court. The Escrow Agent shall invest any funds in the
Escrow Account in United States Treasury Bills (or a mutual fund invested solely in such
instruments) and shall collect and reinvest all interest accrued thereon, except that any residual
cash balances of less than $250,000.00 may be deposited in any account that is fully insured by
the FDIC. In the event that the yield on United States Treasury Bills is negative, in lieu of
purchasing such Treasury Bills, all or any portion of the funds held by the Escrow Agent may be
deposited in any account that is fully insured by the FDIC or backed by the full faith and credit
of the United States.

10. Refund by Escrow Agent. If the Class Plaintiffs do not seek final
approval of the Settlement at least thirty (30) calendar days prior to the Settlement Hearing date
set by the Court in the Preliminary Approval Order, or the Settlement as described herein is

finally disapproved by any court or the Agreement is terminated as provided herein, or the
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Judgment is overturned on appeal or by writ, the Gross Settlement Fund, including all interest
earned on such amount while held in the Escrow Account, excluding only (i) previously
disbursed Notice and Administrative Costs, (ii) previously disbursed Taxes and Tax Expenses,
and (iii) previously disbursed Escrow Agent Costs, will be refunded, reimbursed, and repaid by
the Escrow Agent to Defendants within three (3) business days after receiving notice pursuant to
the terms of this Agreement.

11. No Additional Payments by Defendants. Payment of the Settlement
Amount by Defendants in accordance with the terms of this Agreement constitutes the entirety of
Defendants’ and Releasees’ payment obligation with respect to this Agreement, and under no
circumstances will Defendants be required to pay anything other than the Settlement Amount.
The payment of any Fee and Expense Award, Escrow Agent Costs, the Notice and
Administrative Costs, and any other costs associated with the implementation of this Agreement,
shall be made exclusively from the Settlement Amount. Releasees shall have no responsibility
for or liability whatsoever with respect to the allocation of any Fee and Expense Award.

12.  Taxes. The Settling Parties and the Escrow Agent agree to treat the Gross
Settlement Fund as being at all times a “qualified settlement fund” within the meaning of Treas.
Reg. § 1.468B-1. The Escrow Agent shall timely make such elections as necessary or advisable
to carry out the provisions of this paragraph, including the “relation-back election” (as defined in
Treas. Reg. § 1.468B-1) back to the earliest permitted date. Such elections shall be made in
compliance with the procedures and requirements contained in such regulations. It shall be the
responsibility of the Escrow Agent to prepare and deliver timely and properly the necessary
documentation for signature by all necessary parties, and thereafter to cause the appropriate

filing to occur.

15
113



Case 1:13-cv-00711-ALC-GWG Document 104-1 Filed 05/20/14 Page 17 of 40
EXECUTION COPY

(a) For the purpose of § 468B of the Internal Revenue Code of 1986, as
amended, and the regulations promulgated thereunder, the “administrator” shall be the
Escrow Agent. The Escrow Agent shall satisfy the administrative requirements imposed
by Treas. Reg. § 1.468B-2 by, e.g., (i) obtaining a taxpayer identification number, (ii)
satisfying any information reporting or withholding requirements imposed on
distributions from the Gross Settlement Fund, and (iii) timely and properly filing
applicable federal, state and local tax returns necessary or advisable with respect to the
Gross Settlement Fund (including, without limitation, the returns described in Treas. Reg.
§ 1.468B-2(k)) and paying any taxes reported thereon. Such returns (as well as the
election described in this paragraph) shall be consistent with this paragraph and in all
events shall reflect that all Taxes on the income earned by the Gross Settlement Fund
shall be paid out of the Gross Settlement Fund;

(b) All (i) taxes (including any estimated taxes, interest or penalties) arising
with respect to the income earned by the Gross Settlement Fund, including, without
limitation, any taxes or tax detriments that may be imposed upon Defendants or its
counsel with respect to any income earned by the Gross Settlement Fund for any period
during which the Gross Settlement Fund does not qualify as a “qualified settlement fund”
for federal or state income tax purposes (collectively, “Taxes™), and (ii) expenses and
costs incurred in connection with the operation and implementation of this paragraph,
including, without limitation, expenses of tax attorneys and/or accountants and mailing
and distribution costs and expenses relating to filing (or failing to file) the returns
described in this paragraph (collectively, “Tax Expenses”), shall be paid out of the Gross

Settlement Fund; in all events, neither Defendants nor its counsel shall have any liability
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or responsibility for the Taxes or the Tax Expenses. With funds from the Gross

Settlement Fund, the Escrow Agent shall indemnify and hold harmless Defendants and its

counsel for Taxes and Tax Expenses (including, without limitation, Taxes payable by

reason of any such indemnification). Further, Taxes and Tax Expenses shall be treated

as, and considered to be, a cost of administration of the Gross Settlement Fund and shall

timely be paid by the Escrow Agent out of the Gross Settlement Fund without prior order

from the Court and the Escrow Agent shall be obligated (notwithstanding anything herein

to the contrary) to withhold from distribution to Authorized Claimants any funds

necessary to pay such amounts, including the establishment of adequate reserves for any

Taxes and Tax Expenses (as well as any amounts that may be required to be withheld

under Treas. Reg. § 1.468B-2(1)(2)); neither Defendants nor its counsel is responsible

therefor, nor shall they have any liability therefor. The Settling Parties agree to cooperate

with the Escrow Agent, each other, and their tax attorneys and accountants to the extent
reasonably necessary to carry out the provisions of this paragraph.

13.  Releases. Upon the entry of the Final Approval Order and Judgment, the

Releasors, and any other Person claiming against the Gross or Net Settlement Fund (now or in

the future) through or on behalf of any Releasor, shall be deemed to have, and by operation law

and of the Judgment shall have fully, finally, and forever compromised, settled, released,

relinquished, dismissed and discharged all Released Claims against Defendants and any and all

of the other Releasees and shall have covenanted not to sue any Releasee with respect to any

such Released Claim, and shall be permanently barred and enjoined from instituting,

commencing, or prosecuting any such Released Claim against any of the Releasees. Each

Releasor shall be deemed to have released all Released Claims against the Releasees regardless
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of whether any such Releasor ever seeks or obtains by any means, including without limitation,
by submitting a Proof of Claim and Release, any distribution from the Gross Settlement Fund or
Net Settlement Fund. The Releases contained in this § 13 were separately bargained for and are
essential elements of the Settlement as embodied in this Agreement.

14.  Unknown Claims/California Civil Code Section 1542. The release set
forth in § 13, above, constitutes a waiver of Section 1542 of the California Civil Code (to the
extent it applies to the Action), which provides:

A general release does not extend to claims which the creditor does

not know or suspect to exist in his or her favor at the time of

executing the release, which if known by him or her must have
materially affected his or her settlement with the debtor.

The release set forth in § 13, above, also constitutes a waiver of any similar provision, statute,
regulation, rule or principle of law or equity of any other state or applicable jurisdiction. The
Releasors acknowledge that they are aware that they may hereafter discover facts in addition to,
or different from, those facts which they know or believe to be true with respect to the subject
matter of this Agreement, but that it is their intention to release fully, finally and forever all of
the claims released in § 13, above, including all unknown claims, and in furtherance of such
intention, the release shall be and remain in effect notwithstanding the discovery or existence of
any such additional or different facts. The waiver contained in this § 14 was separately
bargained for and is an essential element of the Settlement as embodied in this Agreement.

15. Payment of Fees and Expenses. Subject to Court approval, Class
Plaintiffs and Class Plaintiffs’ Counsel shall be reimbursed and paid solely out of the Gross
Settlement Fund for all expenses including, but not limited to, attorneys’ fees and past, current,

or future litigation expenses. The Defendants shall not be liable for any costs, fees, or expenses
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of any of Class Plaintiffs’ or of any Class Member’s respective attorneys, experts, advisors,
agents, or representatives.

D. Administration and Distribution of Gross Settlement Fund

16.  Distribution of Gross Settlement Fund. As part of the Preliminary
Approval Order, Class Plaintiffs shall seek appointment of a Claims Administrator. The Claims
Administrator, subject to such supervision and direction of the Court, shall administer the claims
submitted by Class Members and shall oversee distribution of the Net Settlement Fund to
Authorized Claimants pursuant to the Distribution Plan. Class Plaintiffs’ Counsel shall provide
Defendants notice of their intent to make distribution from the Net Settlement Fund at least
twenty-one (21) days before making the first distribution from the Net Settlement Fund.
Subject to the terms of this Agreement and any order(s) of the Court, the Gross
Settlement Fund shall be applied as follows:
(a) to pay any Fee and Expense Award that is allowed by the Court;
(b) to pay Notice and Administrative Costs;
(c) to pay Escrow Agent Costs;
(d) to pay all costs and expenses actually incurred by the Claims
Administrator or Class Plaintiffs’ Counsel in assisting Class Members with the filing and
processing of claims against the Net Settlement Fund;
(e) to pay the Taxes and Tax Expenses; and
® the costs incurred in distributing the Net Settlement Fund to Authorized
Claimants as allowed by the Agreement, the Distribution Plan, and order of the Court.
17.  Distribution of Net Settlement Fund. Upon Final Judgment and
thereafter, and in accordance with the terms of this Agreement, the Distribution Plan, or such

further order(s) of the Court as may be necessary or as circumstances may require, the Net
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Settlement Fund shall be distributed to Authorized Claimants, subject to and in accordance with
the following:

(a) Unless otherwise ordered by the Court in an approved Distribution Plan,
each Class Member who claims to be an Authorized Claimant shall be required to submit
to the Claims Administrator a completed Proof of Claim and Release signed under
penalty of perjury and supported by such documents as specified in the Proof of Claim
and Release that are reasonably available to such Class Member.

(b) Except as otherwise ordered by the Court in an approved Distribution
Plan, each Class Member who fails to submit a Proof of Claim and Release within such
period as may be ordered by the Court, or otherwise allowed, shall be forever barred from
receiving any payments pursuant to this Agreement and the Settlement set forth herein,
but shall in all other respects be subject to and bound by the provisions of this
Agreement, the releases contained herein, and the Judgment;

(©) The Net Settlement Fund shall be distributed to Authorized Claimants in
accordance with the Distribution Plan to be approved by the Court upon such further
notice to the Class as may be required. Subject to approval of the Court, Class Plaintiffs’
Counsel shall have full discretion over the Distribution Plan, and Defendants shall have
no control over the Distribution Plan. The Distribution Plan may include a minimum
amount of the Net Settlement Fund that will be distributed to Authorized Claimants,
which may include a minimum amount of the Net Settlement Fund to be distributed to
Authorized Claimants regardless of the number of claims submitted. No funds from the
Net Settlement Fund shall be distributed to Authorized Claimants until the Final

Judgment; and
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(d)  All Class Members shall be subject to and bound by the provisions of this
Agreement, the releases contained herein, and the Judgment with respect to all Released
Claims, regardless of whether such Class Members seek or obtain by any means,
including, without limitation, by submitting a Proof of Claim and Release or any similar
document, any distribution from the Net Settlement Fund.

18. No Authority or Liability for Distribution of Settlement Funds.
Neither the Releasees nor their counsel shall have any responsibility for, interest in, or liability
whatsoever with respect to the investment, disbursement or distribution of the Gross Settlement
Fund, the Distribution Plan, the determination, administration, or calculation of claims, the
payment or withholding of Taxes or Tax Expenses, the distribution of the Net Settlement Fund,
or any losses incurred in connection with any of the foregoing matters. Releasors hereby fully,
finally, and forever release, relinquish, and discharge the Releasees and their counsel from any
and all such liability. No Person shall have any claim against Class Plaintiffs’ Counsel or the
Claims Administrator based on the distributions made substantially in accordance with the
Agreement and the Settlement contained herein, the court-approved Distribution Plan, or further
orders of the Court.

19. Balance Remaining in Net Settlement Fund. Within two hundred and
ten days (210) days after the Claims Administrator has distributed the Net Settlement Fund to
Authorized Claimants following Final Judgment, if there is any balance remaining in the Net
Settlement Fund (whether by reason of tax refunds, uncashed checks, undistributed funds, or
otherwise), the Claims Administrator shall provide notice to the Settling Parties of the balance

remaining in the Net Settlement Fund and fifteen (15) days thereafter shall distribute the entire
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balance to the Department of Justice, Antitrust Division, and/or the New York Attorney

General’s Office. This is a material term of this Settlement Agreement.

E. Discovery

20.  Stay of Discovery. The Settling Parties agree to a stay of all discovery
upon entry of the Preliminary Approval Order. The stay will automatically be dissolved if (i) the
Court does not enter the Final Approval Order or the Judgment, or (ii) the Court enters the Final
Approval Order and the Judgment and appellate review is sought and, on such review, the Final

Approval Order or the Judgment is finally vacated or reversed.

F. Attorneys’ Fees and Reimbursement of Expenses

21.  Fee and Expense Application. Defendants shall have no interest or right
in or to any portion of the Gross Settlement Fund based on any ruling the Court makes on any
application by Class Plaintiffs’ Counsel for fees, costs or expenses. Class Plaintiffs’ Counsel
may, at their discretion and election, choose to submit an application or applications to the Court
(the “Fee and Expense Application”) for distributions to them from the Gross Settlement Fund,
for an award of attorneys’ fees or reimbursement of expenses incurred in connection with
prosecuting the Action, and for an award of an incentive compensation to the Class Plaintiffs, not
to exceed $20,000 for each Class Plaintiff, for their efforts in prosecuting this case. Defendants
and the Releasees will take no position on any Fee and Expense Application.

22.  Payment of Fee and Expense Award. Any amounts that are awarded by
the Court pursuant to § 21 above (the “Fee and Expense Award”) shall be paid from the Gross
Settlement Fund, as provided in § 16 above, following Final Judgment.

23. Award of Fees and Expenses not Part of Settlement. A Fee and
Expense Award or award of other attorneys’ fees and expenses is not a necessary term of this

Agreement and is not a condition of the Settlement embodied herein. The allowance or
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disallowance by the Court of the Fee and Expense Application are not part of the Settlement set
forth in this Agreement, and are to be considered by the Court separately from the Court’s
consideration of the fairness, reasonableness and adequacy of the Settlement set forth in this
Agreement. Any order or proceeding relating to the Fee and Expense Application, or any appeal
from any Fee and Expense Award or any other order relating thereto or reversal or modification
thereof, shall not operate to terminate or cancel this Agreement or the Releases set forth herein,
or affect or delay the finality of the Judgment and the Settlement of the Action as set forth
herein. No order of the Court or modification or reversal on appeal of any order of the Court
concerning any Fee and Expense Award shall constitute grounds for termination of this
Agreement.

24.  No Liability for Fees and Expenses of Class Plaintiffs’ Counsel. The
Releasees shall have no responsibility for, and no liability whatsoever with respect to, any
payment(s) to Class Plaintiffs’ Counsel pursuant to §§ 21-22, above, and/or to any other Person
who may assert some claim thereto, or any Fee and Expense Award that the Court may make in
the Action.

G. Conditions of Settlement, Effect of Disapproval or Termination

25.  Effective Date. The Effective Date of this Agreement is set forth in ] 1(1).
26.  Occurrence of Final Judgment. Upon the Judgment becoming Final,
any and all remaining interest or right of Defendants in or to the Gross Settlement Fund, if any,
shall be absolutely and forever extinguished, and the Gross Settlement Fund (less any Notice and
Administrative Costs, Taxes or Tax Expenses, Escrow Agent Costs or any Fee and Expense
Award paid) shall be transferred from the Escrow Agent to the Claims Administrator at the

written direction of Class Plaintiffs’ Counsel.
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27.  When Settlement Becomes Final. This Settlement shall become Final on
the date that: (a) the Court has entered the Final Approval Order and Judgment, approving this
Settlement Agreement, and all of its material terms and conditions, under Rule 23(e) of the
Federal Rules of Civil Procedure and dismissing the Action against all Releasees with prejudice
as to all Settlement Class Members and without costs; and (b) the time for appeal or to seek
permission to appeal from the Court’s approval of this Settlement Agreement and entry of the
order of Judgment as described in clause (a) above has expired or, if appealed, approval of this
Settlement Agreement and the Final Approval Order and Judgment has been affirmed in its
entirety by the court of last resort to which such appeal has been taken and such affirmance is no
longer subject to further appeal or review. The parties agree that neither the provisions of Rule
60 of the Federal Rules of Civil Procedure nor the All Writs Act, 28 U.S.C. 1651, shall be taken
into account in determining the above-stated times.

28.  Rejection or Alteration of Settlement. If the Court declines to grant
either preliminary or final approval (as set forth in §{ 3 and 7 above respectively); or if after the
Court’s approval, such approval is set aside on appeal; or if the Court does not enter the Final
Approval Order and Judgment; or if the Court enters the Final Approval Order and Judgment
and appellate review is sought, and on such review, the Final Approval Order and Judgment is
not affirmed; or if the Court does not approve the distribution set forth in § 19, then any
Defendant, in its sole discretion, or Class Plaintiffs, at their sole discretion so long as the Class
Plaintiffs each agree, shall have the option to rescind and terminate this Agreement in its entirety
by providing written notice of their election to do so to Class Plaintiffs’ Counsel or Defendants’
Counsel, provided that such notification shall be given no later than ten (10) days after the

occurrence of the event giving rise to the option to terminate.
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29.  Consequences of Termination. Unless otherwise ordered by the Court,
in the event that this Agreement should terminate, or be cancelled, or otherwise fail to become
effective for any reason, including but not limited to pursuant to § 28, then:

(a) the Settlement and the relevant portions of this Agreement shall be
canceled and terminated and any certification of the Action as a class action shall be
vacated;

(b)  within three (3) business days after written notification of such event is
sent by counsel for Defendants and Class Plaintiffs’ Counsel to the Escrow Agent, the
Gross Settlement Fund, including the Settlement Amount and all interest earned in the
Settlement Fund and all payments disbursed, including all expenses, costs, excluding
only Notice and Administrative Costs that have either been properly disbursed or